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Present: Lord Uthwatt, Lord MacDermott and Sir John Beaumont. ` 


GURUNATHARUDHASWAMI GURU SHIDHAARUDHA SWAMIv. BHIMPPA 
GANGADHARPPA DIVATE.* 

Religious and charitable endowments—Scheme for admintstration' of—Court’s power of appointment 
of trustees or managers—Directions by incumbent of math for appointment of successor—Whether 
Court’s discretion fettered by such directions. 

In settling a scheme for the administration of a charitable trust involving the appointment 
of trustees or managers, the Court is bound to secure persons whom it regards as suitable. 
The fact that the previous incumbent of a Math, which was a public trust of a religious and 
charitable character, desired that the person, who was removed by Court from his position 
as head of the Math, should succeed him, does not fetter the discretion of the Court, or pre- 
elude consideration of the conduct of such person, both before and since the death of the 
previous incumbent. Where such a person by his conduct shows himself unfit for the position 
as head of the Math, the Court has jurisdiction to remove him from such position. 


Tue.facts appear in the judgment of the Board. 


S. C. Isaacs and Lady G. M. Chatterjee, for the appellant. 
K. R. Bengeri, for the respondents. 


Sm Joun Beaumont. This is an appeal from a judgment and decree of the 
High Court of Judicature at Bombay, dated August 81, 1989, affirming.a judgment 
and decree of the District Judge, Dharwar, dated August 5, 1987. 

The appeal arises out of a suit filed by the respondent and three others under 
s. 92 of the Code of Civil Procedure for a declaration that a certain institution 
known as Shri Sidhaarudha Swami Math was a public trust of a religious or 
charitable nature, for the framing of a scheme in connection with the institution, 
and for the removal of the appellant from his position as the head of the institution 
on the ground that he is t to occupy that position, and for consequential relief. 
The Shri Sidhaarudha Swami Math would be more accurately described as a 
Temple than as a Math, but it has been referred to as a Math throughout the 
proceedings, and will in this judgment be called ‘‘ the Math.” 

The facts relating to the foundation of the Math and the acquisition of the 
properties belonging thereto are not in Ap The appellant at Hix. 194 accepted 
as correct the statements contained in the'first fourteen paragraphs of the deposition 


. of the fourth plaintiff which contained a full history of the matter. The contention 
` of the appellant is that the Courts in India have drawn wrong inferences from the 


facts. i 

The learned trial Judge discussed in detail and with much care the documentary 
and oral evidence, particularly in relation to the circumstances in which the 
various properties used in connection with the Math had been acquired. In 
appeal the High Court again discussed the evidence in considerable detail, and both 

urts reached the conclusions that the institution, whether it be called a Math or 
a Temple, was founded by the public for a public, charitable and religious purpose, 
viz. the worship of the Swami during his lifetime and of his Samadhi (tomb) 


. * Decided, May 26, 1948. Appeal from Bombay. 
L.B—1 


2 - THE BOMBAY LAW REFORTER, [VOL. LI. 


after his death, and for the purpose of the various festivals’ which had been started 
in connection with the institution, and that the offerings made to the Swami, 
the properties purchased out of those offerings and those acquired by gifts after 
1912 (when the Swami assumed control of the Math), must all be regarded as 
accretions to the original foundation, ard that all the properties in suit form part 
of a trust created for purposes of a charitable or religious nature. Counsel for 
the appellant has referred their Lordships to all the relevant evidence and no 
useful purpose would be served by a further discussion of it in detail. Their 
Lordships can state shortly and in general terms their reasons for agreeing with the 
conclusions of the Courts in India. 

The Swami came first to Hubli about the vear 1877 as a mendicant, possessing 
mo property. In the course of time he began to give discourses on the shastras 

- and claimed to be an incarnation of the God Mahadeo, and as such to be worthy 
of worship. He collected a large body of disziples and before his death property 
of very substantial value had been acquired for the purposes of the Math. The 
Swami himself took no interest in material matters, being concerned mainly with 
the religious side of the activities of the Math, and it is on the face of. it improbable 
that members of the public would have given property of substantial value to the 
Swami for his own personal use. The evidenc2 shows that in some cases lands were 
acquired by panchas at Hubli; in other cases lands or ornaments were given direct 
to the Swami or on his behalf to Shiddappa, the father of the appellant, who had 
been appointed Mukhtya to the Swami about the year 1920. The buildings on the ' 
land used for the purposes of the Math were erected out of offerings made to the 
Swami. No disputes in connection with the Math seem to have arisen until the 
year 1924 when the Swami made a will, giving the whole of his property to the 
appellant. The property comprised in the will included the moveable and immove- 
able properties used or held in connection with the Math, and the right of the 
Swami to dispose of this property was challenged in surt No. 97 of 1927 ın the Court 
of the first class Subordinate Judge at Dharwar, and the matter went in appeal 
to the High Court of Bombay. It has not been contended before the Board that 
this suit has any relevance to the present appeal, and it need not be discussed. 

The only question in this appeal is whether the suit properties used for the pur- 
poses of the Math belonged to the Swemi at the time of his death, or ap ined 
to the Math and were subject to an express or constructive trust created for public 

urposes of a charitable or religious nature within the meaning of s. 92 of the Code 
of Civil Procedure. Except in regard to onesmall property, which will be presently 
mentioned, their Lordships have no doubt that the Courts in India were right in 
answering this question against the gy pean The evidence establishes beyond 
doubt, in their Lordships’ view, that the properties in suit were either originally 
given, or were dedicated by the Swami, to the purposes of the Math which was a 
charitable or religious institution. It has been argued by counsel for the appellant 
that even if this be so, the trust was not for public, put for private, purposes. 
But this is clearly not so. It is common ground that anybody was at liberty to 
go at any time to the Math to worship tae Swami and take food there. The 
trust was plainly one for public purposes. 

The only property in suit which in their Lordships’ view the respondents have 
failed to show belonged to the Math is that comprised in exhibit D127 by which 
a piece of land expressed to be of the value of Rs. 400 situate in Mouji i in 
Taluka Gadag was conveyed to the Swami, the motive expressed being the spiritual 
good of the donor. There is nothing in the conveyance to suggest that the land 
was given to the Swami for the purpose of the Math. There is no evidence that 
this land, which is situate, their Lordships are told, some 40 miles from Hubli 
was ever used, or that its rents or profits were applied, for the benefit of the Math. 
The fact that the Swami received meny gifts of property for charitable purposes 
does not disqualify him from receiving gifts for his own personal benefit, and their 
Lordships think that’ this small piece of land must be excluded from the decree in 
the present suit. ' 

By the decree which the learned trial Judge passed it was declared that the 
properties in suit were properties belonging to a public trust of a-religious and 


os 
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charitable character; and that it was necessary to settle a scheme for the admi- 
nistration of the trust. The decree gave general directions as to the scheme to be 
prepared for carrying out the terms of the judgment and settled an interim 
scheme. It es esta that the appellant be removed from the position which 
he occupied as the head of the Math and that his worship must stop. It has been 
argued on behalf of the appellant that the Court had no jurisdiction to remove him 
from his position as head of the Math to which he had been appointed by the 
will of the Swami. This contention is quite untenable. In settling a scheme for 
the administration of a charitable trust involving the appointment of trustees or 
managers, the Court is bound to’secure persons whom it regards as suitable. The 
fact that the Swami desired that the appellant should succeed him does not fetter 
the discretion of the Court, or preclude consideration of the conduct of the appellant, 
both before and since the death of the Swami. Both Courts in India have held - 
that by his conduct the' appellant has shown himself unfit for the position which 
he occupies, and their Lordships accept such finding. 

With regard to costs, both Courts in India directed the costs of all parties to 
come out of the estate. This, their Lordships think, was right, but there was no 
justification for a further appeal to His Majesty in Council, and their Lordships 
are not prepared to direct that the costs of such appeal should come out of the 
estate. 

For these reasons their Lordships will humbly advise His Majesty that the 
decree of the trial Judge dated August 5, 1987, be modified by excluding from such 
decree the piece of land comprised in exhibit D127 and that subject thereto this 
appeal be dismissed. The appellant must pay the costs of the appeal. 

y : Appeal dismissed. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents: Cassavettt Coustas & Co. 





Present: Lord Simonds, Lord Oaksey and Sir John Beaumont. 
THE PREMIER CONSTRUCTION CO., LTD. v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY.* 

Indian Income-taw Act (XI of 1928), Secs. 21), 4(8) (viii}—Managing agent of company part 
of whose income exempt from taw as agricultural income—Remuneration of ‘managing agent 
fiwed at certain percentage on neti profits of company—Whether part of such remuneration 
proportionate to agriculiural income of company, exempt from tax. 

Where an assesses receives income, not itself of a character to fall within the definition 
of agricultural income contained in the Indian Income-tax Act, 1922, such income does not 
assume the character of agricultural income by reason of the source from which it is derived, 
or the method by which it is calculated. But ifthe income received falls within the definition 
-of agricultural income it earns exemption, in whatever character the assessee receives it. 

The assessee company was the managing agent of a company part of whose income was agri- 
-cultural income and as such was exempt from income-tax under the Indian Income-tax Act, 
1922, The remuneration of the assessee under the managing agency agreement was fixed 
at a certain percentage on the annual nett profits of the principal company with a proviso 
that such commission should not in any year amount to less than a specified sum of money. 
The assesses claimed that as its remuneration was calculated with reference to the income 
of the principal company, part of which was egricultural income, such part of the remunera- 
tion as was proportionate to the agricultural income of the principal company was itself 
agricultural income, and as such exempt from income-tax :— 

Held, that as the assessee received remuneration under a contract for personal service 
calculated on the amount of profits earned by the principal company, payable, not in specie 
out of any item of such profits, but out of any moneys of the principal company available 
for the purpose, the remuneration was not agricultural income as defined by the Indian 
Income-tax Act, and was, therefore, not exempt from tax. 

Gopal Saran Narain Singh v. Income-taw Commissioner, Commissioner of Income-tax, Bihar 
and Orissa v. Maharajadhiraj of Darbhanga,* Nawab Habibulla v. Income-tax, Commissioner 


* Decided, June 28, 1948. Appeal from ` s. c. 87 Bom. L. R. 817. 


‘Bombay. 2 (1985) L. R. 62 I. A. 215, 
1 (1985) L. R. 62 I. A. 207, 8. c 87 Bom. L, R. 822. 
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Bengal. and Muhammad Isa v. Commissioner of Income-tax, Central and United Provinces,? 
referred to. 


Tue facts are set out at 47 Bombay Law Reporter 778. 


Sir Cyril Radcliffe K. C. and R. P. Hills, for the appellant. 
J. M. Tucker K.C. and R. K. Handoo, for the respondent. 


Sim Jonn Beaumont. This is an appeal from a judgment of the High Court of 
Judicature at Bombay dated March 27, 1945, given upon the reference of a question 
of law made to the Court under s. 66(Z) of the Indian Income-tax Act by the 
Appellate Tribunal. 

_ The question referred to the High Court was in the following terms : 
* Whether, in the circumstances of this case, thet portion of the income received by the 
" assessee from the principal company of Marsland Price and Company Limited which is propor- 
tionate to the ‘ agricultural income’ earned by the principal company, is ‘ agricultural income ” 
within the meaning of s. 2(7) of the Indian Income-tax Act, 1922, and exempt from assessment 
under the provisions of s, 4{3) (vitt) of the Act.” 

The High Court answered this question in the negative, taking the same view 
of the law as had been taken by the Income Tax Officer, the Appellate Assistant 
Commissioner of Income Tax, Bombay, and the Income Tax Appellate Tribunal. 
Their Lordships have no doubt that the view unanimously held by the Tribunals 
in India is correct. 

The assessee, at all material times, was the Managing Agent of Marsland Price 
and Company Limited (hereinafter called ‘“‘ the Principal Company ”), under an 

ent dated February 1, 1926, and made between the principal company 
of the one part and the assessee (by its then name of the Tata Construction Company 
Limited) of the other part. The remuneration of the assessee was regulated by 
cl. 2 of the agreement and under sub-cl. (6) the assessee was entitled to : 

“ A commission at the rate of ten per cent. per annum on the annual nett profits of the 
principal company after making all proper allowances and reductions from revenue for working 
expenses chatgeable against profits but without making any deduction for depreciation or in 
respect of any amount carried to reserve or sinking fund or any payment on account of super 
tax or any deduction for expenditure on capital account provided that such commission shall 
not in any year amount to a less sum than rupees ten thousand.” 

The year of assessment was the year 1942-48. In that year the assessee received 
as remuneration under the Managing Agency Agreement a commission at the rate 
of ten per cent. of the nett profits of the principal company, that sum being in 
excess of the minimum salary secured by the agreement. The whole of this re- 
muneration, less certain deductions which are not in question, was assessed to 
income tax by the Income-tax Officer. 

One of the sources of income of the principal company is the manufacture of 
sugar from cane grown on its own farms and from other cane bought from outside, 
and it is not disputed that in so far as its income is derived from sugar manufactured 
from its own cane such income is agricultural income and as such is exempt from 
income tax. ‘The assessee claimed that as its remuneration was calculated with 
reference to the income of the principal compzny, part of which was agricultural 
income, such part of the remuneration as was proportionate to the agricultural 
income of the principal company, was itself agrisultural income and as such exempt 
from income tax. As already indicated, this claim was rejected by the Income-tax 
Officer, and in appeal by the Assistant Commissioner of Income Tax and the 
Appellate Tribunal. At the request of the assessee the Appellate Tribunal referred 
to the High Court the question already mentioned. 

“ Agricultural income” is rendered exempt from income tax by s. 4(3) (viii) 
of the Indian Income-tax Act. “ Agricultural Income” is defined by s. 2(Z) 
of the Act, so far as relevant, as : 

(a) Any rent or revenue derived from land which 5 used for agricultural purposes..., 

(b) Any income derived from such land by : 


1 (1942) L. R. 70 L A. 14, 2 [1942] All. 425. 
s, c. 46 Bom, L. R. 189. : 
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(D) Agriculture, or 
(ii) The performance of certain specified acts which' may be paraphrased as acts necessary 
to render agricultural produce fit for market and sale. 

Nothing turns on the exact words of this sub-section. 

In the opinion of their Lordships the effect of the managing agency agreement 
is that the assessee is entitled, in consideration of services rendered, to a minimum 
annual salary of Rs. 10,000 which is payable irrespective of whether or not the 
principal company has made any profit. If, in any year, ten per cent. of the profits 
made by the principal company exceeds Rs. 10,000, then the agent gets remunera- 
tion calculated as a percentage upon the profits of the principal company, without 
regard to the sources from which those profits are derived. 

In determining the question at issue some previous decisions of this Board. 
must be noticed. In Gopal Saran Narain Singh v. Income-tax Commissioner, . 
the assessee was entitled to an annuity under a contract, the annuity being 
made a charge upon agricultural land. The Board held that the annuity was 
not rent or revenue derived from land; it was money. payable under a con- 
tract imposing personal liability on the covenantor, the discharge of which 
was secured by a charge on land. In Income-tax Commissioner, Bihar and Orissa 
v. Maharajadhiraj of Darbhanga? the assessee carried on business as a money lender. 
As security for a debt due to him in respect of his business he was put into possession 
of agricultural land as a mortgagee. It was held that the rents received by the 
assessee from the agricultural land were agricultural income and exempt from 
income tax, and that the exemption was not affected by the circumstance that the 
rents were received as part at the money lending business of the assessee, the 
exemption depending on the kind of income:received and not on the character of 
the recipient. In Nawab Habibulla v. Income-tax, Commissioner Bengal? the 
assessee as the mutawalli of a wakf received as remuneration for his services a 
monthly salary. It was held by the Board that the fact that the income of the 
wakf was derived from agricultural land did not make the remuneration paid to 
the mutawalli “ agricultural income”, since the remuneration did not depend 
either on the nature of the properties which constituted the wakf estate, or on the 
amount of income derived therefrom by the estate. 

With this case may be compared Muhammad Isa v. Commissioner of Income-taz, 
Central and United Provinces,’ where the High Court of Allahabad held that the 
assessee as mutawalli of a wakf was entitled, by way of remuneration for his ser- 
vices, to retain as a beneficiary the agricultural income of the wakfestate and that 
such remuneration was, therefore, free from income tax. 

In their Lordships’ view the principle to be derived from a consideration of the 
terms of the Income-tax Act and the authorities referred to is that where an assessee 
receives income, not itself of a character to fall within the definition of egnew sural 
income contained in the Act, such income does not assume the character of 
cultural income by reason of the source from which it is derived, or the method 
by which it is calculated. But if the income received falls within the definition 
of agricultural income, it earns exemption, in whatever character the assessee 
receives it. In the present case the assessee received no agricultural income as 
defined by the Act; it received remuneration under a contract for personal service 
ealeilated on the amount of profits earned by the employer, payable, not in specie 
out of any item of such profits, but out of any moneys of the em loyer available 
for the purpose. The remuneration, therefore, is not agricul income and is 
not exempt from tax. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal be dismissed. The appellant must pay the costs. 

Appeal dismissed. 

Solicitors for appellant: Sanderson Lee & Co. 

Solicitor for respondent : Solicitor, High Commissioner’ for India. 


1 (1985) L. R. 62 L A, 207, 3 (1942) L. F R. 70 I. A. 14, 
8. c. 87 Bom. L. R. 817. 48 Bom. L. R. 189. 
2 (1985) L. R. 62 L. A. 215, 4 1942) All. 425. 
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Present: Lord Normand, Lord Oaksey and Sir John Beaumont. 


MUTHUSWAMI THEVAR v. CHIDAMBARA THEVAR.* 
Hindu law—Adoption—Who may give in—Burden of proof—Dattaka Chandrika—Madras School 
~Sudras—Adoption of married man—V alidity of. 
Under Hindu law the only persons who can give a son in adoption are the father and 
the mother, and in the lifetime of the father the mother cannot act without his permission. 
The burden of proving an adoption rests on him who asserts it, and the burden is a heavy 
one. ` $ 
Dal Bahadur Singh v. Bijai Bahacur Singh, referred to. 
According to the Dattaka Chandrika, which is regarded as authoritative in the province 
of Madras, marriage concludes the period within which a Sudra may be adopted. 
Vythilinga v. Vijayathammal? and Linggayya Chetti v. Chengalammal, referred to. 


Tue facts appear in the judgment of the Board. 


Sir Herbert Cunliffe K. C. and P. V. Subba Row, for the appellant. - 
H. J. Umrigar and Miss K. Tyabji, for the -espondent. 


Sr Jonn Beaumont. This is an appeal from a judgment and decree of the 
High Court of Judicature at Madras dated January 12,1945, reversing a judgment 
and decree of the Subordinate Judge of Ramnad dated August 11, 1948. 

By an Order in Council dated February 19, 1946, the appellant was granted 
special leave to appeal to His Majesty in Council, leave to appeal having been 
refused by the High Court on the ground that the case did not fulfil the requirements 
of the Code of Civil Procedure as to value. On the hearing of this appeal the 
respondent took the preliminary objection that the value of the subject matter 
in dispute on appeal did not amount to Rs. 10,000 and that leave to appeal should 
not have been given. The respondent had appeared on the petition for leave to 
appeal when the question of value was fully debated. The Order in Council did 
not reserve liberty to the respondent to raise this matter again at the hearing, 
and in their Lordships’ opinion the preliminary objection is not now open. 

The substantive question raised in the appeal is whether the respondent’ was 
validly adopted by one Chinnamadappa. The matter involves two questions. 
The first whether there was an adoption in fact, and the second, if there was an 
adoption, whether it was rendered invalid by the circumstance, alleged by the 
appellant but denied by the respondent, that the respondent at the time of the 
adoption was a married man. The Subordinate Judge answered these questions 
in favour of the appellant; the High Court answered them in favour of the 
respondent. 

The material facts are these :— 

Chinnamadappa and his elder brother Muthirulappa, and the appellant, who is 
the only son of Muthivalapps, were members of a joint Hindu family. Chinna- 
madappa had a daughter, the second defencant in this suit, who has since died, 
but no son. The respondent is the son of Arunachala who had married a sister 
of Chinnamadappa. The parties are Sudras. It is alleged by the respondent, 
but denied by the appellant, that on October 19, 1934, a ceremony took place at 
which the respondent was validly adopted by Chinnamadappa. At this time 
the respondent was a grown up man; he himself put his age at about twenty-three 
or twenty-four, and the learned Subordinate Judge thought that he was somewhat 
older. November 8, 1984, Chinnamadappa executed a deed of adoption 
(Ex. D-I) before the Sub-Registrar. The dzed recites that the respondent, the 
younger son of Arunachala, was taken in adoption by Chinnamadappa on October 
19, 1984 with the consent of Chellanuthu th2 elder uterine brother of the respon- 
dent according to law and according to Shastras. The deed was signed by 
Chinnamadappa, and there were six witnesses. including Muthirulappa and Chella- 
muthu, but not including Arunachala. The deed was duly registered on November 
6, 1984. Chinnamadappa died in December, 1984. 


* Decided, July 19, 1948. Appeal from 8. Cc. 82 Bom. L. R. 487. 
Madras. 2 (1882) I. L. R. 6 Mad. 48. 
1 (1929) L. R. 57 I. A. 14, 19, 8 (1924) I. L. R. Mad. 470. 
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On July 20, 1986, the respondent presented @ petition to the Tahsildar of 
Kamudhi alleging his adoption by Chinnamadappa, and that he and Muthirulappa 
were enjoying the family properties as a joint tamil , and praying that the name 
of the petitioner might be included as a joint pattadar of the properties mentioned 
and that the patta might be issued in his name and the name of Muthirulappa. 
In answer to this petition Arunachala made a statement (Ex. P 7(c)) before the 
Tahsildar in which he said that he had not given the respondent in adoption to 
Chinnamadappa, that the respondent and Chellamuthu were living in his family 
alone, that he did not know anything about the adoption deed, and that he and 
his two sons were living tt as though separated! and that the respondent 
was then thirty-five years old. 

_On April 18, 1988, Arunachala filed two petitions (Ex. P8 and P8(a)), one before 
the Tahsildar of Kamudhi, Ramnad Estate, and the other before the Revenue officer, 
Southern Circle, Ramnad Estate. In both the petitions, which are in similar terms, 
Arunachala stated that he did not give the respondent in adoption to anybody ; 
that the respondent would be bound to do the funeral ceremony to himself and 
that the respondent had been residing on the petitioner’s property since childhood 
up to that date. On July 11, 1988, the Estate Manager of Ramnad passed an 
order to the effect that a joint patta would be issued unless a suit was filed for 
adjudication of the dispute as to the adoption by a civil Court. OnSeptember 19, 
1988, the appellant brought the suit from which this appeal arises in the Court of 
the Subordinate Judge of Ramnad for a declaration that the alleged adoption 
of the. respondent by Chinnamadappa never in fact took place, and that if it did, 
it was invalid. Arunachala had died before the hearing of the suit, but his state- 
ments (Exs. P7(c), P8 and P8(a) ), which were against his pecuniary and proprietary 
interest were proved. 

It is well settled under Hindu law that the only persons who can give a son in 
adoption are the father and the mother, and in the lifetime of the father the mother 
cannot act without his permission. The main question in this appeal is whether a 
valid adoption of the respondent is proved in view of the denial by the father that 
he ever gave the respondent in adoption. The burden of proving an adoption rests 
on him who asserts it, and the burden is a heavy one. In Dal Bahadur Singh v. 
Bijat Bahadur Singh, Lord Buckmaster in delivering the opinion of their Lordships 
referred to the very grave and serious onus that rests upon any person who seeks 
to displace the natural succession of property by alleging an adoption. 

The direct evidence as to the holding of the alleged adoption ceremony consists 
of six witnesses called by the appellant who say that no such ceremony took place, 
and that if there had been ack a ceremony they themselves would have been 
invited to it; and five witnesses called by the respondent, who say that they were 
present at the ceremony and that Arunachala gave the respondent in adoption. All 
the witnesses seem to have been friends or relations of the parties and there is no 
corroboration of their testimony such as is often found in cases of disputed adoption. 
No priest or local official who might be regarded as disinterested was called; 
no cards of invitation to the ceremony were produced, and there was no photograph 
of the ceremony. The direct evidence in support of the ceremony was, therefore, 
weak and it is not surprising that it did not impress the trial Judge. Mr. Justice 
King who delivered the judgment of the High Court based his view that the 
adoption was proved mainly on the adoption deed, but the judgment is to a large 
extent vitiated by the Court having placed the burden of proof on the wrong 
shoulders. Towards the close of his judgment Mr. Justice King said “ We are 
of the opinion that the plaintiff in this suit has entirely failed to prove that the 
adoption of the first defendant, which has been solemnly recited in a registered 
deed, never took place.” There is no doubt force in the argument that it is un- 
likely that Chinnamadappa would have executed a formal deed of adoption before 
the Sub-Registrar, if he knew that no adoption had in fact taken place. This 
argument, however, does not carry the respondent far enough. It may be that a 
ceremony did take place as alleged, and that Chinnamadappa believed the adoption 


1 (1929) L. R. 57 I. A. 14, 19, s. c. 32 Bom. L. R. 487. 
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to be valid. He may have been told that Arunachala approved the adoption, as 
would be natural, since it was to the benefit of himself and his family, and that he 
had asked his eldest son Chellamuthu to deputise for him in the physical act of 
handing the respodent over in adoption. But the fact that Chinnamadappa sup- 
posed the adoption to be valid would not help, if in fact Arunachala did not consent 
toit. The statement of Arunachala that he did not give the respondent in adoption 
is corroborated by the terms of the adoption deed which refers only to the consent 
of the respondent’s brother, whilst his statement that he knew nothing about the 
adoption deed is corroborated by the omission of his name as an attesting witness. 
The reason given in evidence for this omission was that Arunachala was unable to 
write, but as the learned Subordinate Judge observed he could have affixed his 
thumb impression. 

. Other matters on which the Judges of the High Court relied as indirect evidence 
in support of the adoption can be disposed of shortly. Great importance was 
attached to the fact that Muthirullappa had agreed to the adoption although it 
introduced a new member into his family, and reduced his share in the family 
property. The appellant says that his father was hostile to him and that this 
explains his support of the adoption. But, apart from this, a Hindu, in relation to 
adoption, has to consider matters other than financial benefit, and Muthirulappa 
may have thought that it was proper that his brother, who had no son, should b 
encouraged to adopt a nephew. and so derive spiritual benefit. The High Court 
further considered that the documents produced in evidence showed that both the 
appellant and the respondent had taken part in the management of this estate, 
whilst it was conceded that all the most important documents belonging to the 
family, including more than sixty title deeds, were in the possession of the respon- 
dent. But as the discussion of the evidence by the learned Subordinate Judge 
shows the muchilikas relating to the estate were executed after the death of 
Chinnamadappa by Muthirulappa, and after his death by the appelant and not 
by the respondent ; and the bulk of the receipts for dues paid to the estate were in 
the name of the appellant. The respondent produced two such receipts D8 and 
D-8(a) which were for small sums and given on the same day, and their Lordships 
think no great significance can be attached to them. The possession by the 
respondent of family documents can be explained on the footing that he received 
them from Muthirulappa who always supported the adoption. the result their 
Lordships see no reason for rejecting the statement of Arunachala and agree with 
the learned Subordinate Judge in thinking that a valid adoption of the respondent 
by Chinnamadappa has not been proved. 

On this view of the matter the question whether the respondent was married, 
and if so what effect that had on the validity of the adoption, does not arise. As, 
however, the question led to a difference of opinion in the Courts in India their 
Lordships would observe that they think the evidence establishes that the 
respondent was married some years ago. There is evidence that he had divorced 
lus wife before the date of the adoption ceremony, but according to the Dattaka 
Chandrika, which is regarded as authoritative in the Province of Madras, marriage 
concludes the period within which a Sudra may be adopted (Vythilinga v. Vijaya- 
thanmal' and Lingayya Chetii v. Chengalammal*). If their Lordships had thought 
the fact of adoption proved, they would have held the adoption invalid on: the 
ground of the marriage of the respondent. 

For these reasons thcir Lordships will humbly advise His Majesty that this 
appeal be allowed, that the decree of the High Court of Madras dated January 12, 
1945, be set aside and that the decree dated August 11, 1948, of the Subordinate 
Juége of Ramnad be restored. The respordent must pay the costs of the appeal 
to the High Court and of this appeal. 

; Appeal allowed. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents : Douglas Grani & Dold. 


1 (1889) I. L. R. 6 Mad. 43. 2 (1924) I. L. R. 48 Mad. 407. 
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Presenti : , Lord Simonds, Lord Morton of Henryton and Sir Madhavan Nair. 
- MOHAMMAD KHALIL KHAN v. MAHBUB 'ALI MIAN.* 

Civil Procedure Code (Act V of 1908), O. IL, r.2—Correct test in cases falling under—Cause of action, 
meaning of—Whether cause of action has relation to defence set up or dependent upon relief 
prayed for. 

The correct test in cases falling under O. IL r. 2, of the Civil Procedure Code, 1808, is whether 
the claim in the new suit is in fact founded upon a cause of action distinct from that which 
was the foundation for the former suit. 

Moonshee Buzloor Ruheem v. Shumsunnissa Begum, referred to. 

The cause of action means every fact which will be necessary for the plaintiff to prove if 

traversed in order to support his right to the judgment. 
Read v. Brown,* referred to. 

If the evidence to support the two claims is different, then the causes of action are alsó 

` different. 

The causes of action in the two suits may be considered to be the same if in substance they 
are identical. 

Brunsden v. Humphrey,’ referred to. ` i 

The cause. of action has no relation whatever to the defence that may be set up by the 
defendant nor does it depend upon the character of the relief prayed for by the plaintiff. 
It refers to the media upon which the plaintiff asks the Court to arrive at a conclusion in 
his favour. 

Mussi. Chandkour v. Partab Singh,‘ referred to. 


Tue facts are set forth in the judgment of the Board. 


L. H. Jopling, for the apellants. 
Dingle Foot, for the respondent. 


Sm Mapuavan Nar. This is a consolidated appeal resulting from the con- 
solidation of two appeals, Appeal No. 5 of 1942 and Appeal No. 6 of 1942, from 
two decrees of the High Court of Judicature at Allahabad dated October 28, 1941, 
which affirmed two decrees, one of the Court of the Special Judge, First Class, 
Shahjahanpur, and one of the Court of the Civil Judge, Shahjahanpur, both dated 
January 14, 1989. 

Appeal No. 6 of 1942 arises out of a suit (Suit No. 2 of 1988) instituted by 
app t No. 1 and one Fida Ali Khan, on whose death appellants Nos. 2 to 5 
were brought in as his representatives for the recovery of certain property in the 
Shahjahanpur district. Respondents Nos. 1 to 4 hereinafter called the Mahbub 
brothers, and their respective wives Nos. 5 to 8, to whom they had purported to 
transfer parts of the said property, were the defendants in the said suit. The 
suit was dismissed by the Civil Judge, Shahjahanpur, and the dismissal was 
confirmed by the High Court on appeal. 

Appeal No. 5 of 1942 arises out of an application dated July 27, 1986, by three 
of the respondents in the above appeal under s. 4 of the United Provinces En- 
cumbered Estates Act, 1984 (United Provinces Act XXV of 1984). In their 
statement under s. 8 of the Act, they claimed as their own the property claimed by 
the appellants in Appeal No. 6. Appellant No. 1 and Fida Ali Khan filed objec- 
tions-under s. 11 of the Act claiming the property as their own. Whilst these 
proceedings under the Act were pending they filed Suit No. 2 of 1988 above referred 
to. As that suit was dismissed the Special fudge held in the proceedings under the 
Encumbered Estates Act that they were not -proprietors of the property claimed 
by them in the said proceedings. An appeal by the appellants to the High Court 
in these proceedings was dismissed on October 28, 1941, on the.ground that their 
appeal against the decree in Suit No. 2 of 1988 had been dismissed. 

The decision of the Board in Appeal No. 5 of 1942 will depend on its decision in 
Ap No. 6 of 1942 which is the main appeal before the Board. 

he only question for decision in the main appeal is whether the suit No. 2 of 
1988 instituted by appellant No. 1 and Fida Ali Khan, since deceased, is barred 


* Decided, May 31, 1948. Appeal from 2 A 22 Q. B. D. 128, 131. 
bad. 3 (1884) 14 Q. B. D. 141. 
1 (1867) 11 M. I. A. 551. 4 (1888) L. R. 15 L A. 156. 
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by O. II, r. 2, of the Code of Civil Procedure, 1908. Both Courts in India held 
that it was barred. If the question is decided in favour of the appellants, the other 
issues left undecided by the High Court will have to be decided. 

Order II, r. 2, is as follows :— 

(1) Every suit shall include the whole of the claim which the plaintiff is entitled to make 
in respect of the cause of action; but a plaintiff may relinquish any portion of his claim in order 
to bring the suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or intentionally relinquishes any portion 
of his claim, he shall not afterwards sue in respect of the portion so omitted or relinquished. 

(8) A person entitled to more than one relief in respect of the same cause of action may 
sue for all or any of such reliefs; but if he omits, except with the leave of the Court, to sue for 
all such reliefs, he shall not afterwards sue for any relief so omitted. 

.  Explanation—For the purposes of this rule an obligation and a collateral security for its 
performance and successive claims arising under the same obligation shall be deemed respectively 
to constitute but one cause of action. 


ILLUSTRATION. 
A lets a house to B at a yearly rent of Rs. 1,200. The rent for the whole of the years 1905 


1906 and 1907 is due and unpaid. A sues B in 1908 only for rent due for 1906. A shall not 
afterwards sue B for the rent for 1905 or 1907. 


The following pedigree will serve to elucidate the relationship of the parties :— 





Fazal i Khan 
Gauhar a Muzaffar Ali Khan * Amit d Khan. 
Mahammod Ajmad Ali Khan 
Gaus Khan 
Mahammod Khalil Khan Fida Ali Khan, died in 1940. (Plaintiff No. 2) 
(Plaintiff No. 1) His heirs have been substituted as 
Appellants 2 to 5. 
| 
Musamat (Sister of Rani Barkatkunnissa== Raja Shamsher Bahadur died 
Latif-un-Nisa Rani B.) (only surviving widow =18-4-88. 
of Raja Shamsher Bahadur Aulia Begum. 
Defendants Nos. 1 to 4 (“the Mahbub died issueless 18-4-1927) (died 1897) 
brothers ’’) (their wives are defendants 
Nos. 5 to 8) 
(Plaintiffs Nos. 2 to 5 in 
O. Suit No. 5 of 1928 
ost Ne BOF; 4 to 7 in O, Nawab Begam Jani Begum 
ait Na. sgp | 
ae aa 5 ai SCY Abdu i Khan 
a VA bees aa 
. £ EA bdul Latif Abadi i Begam 
NOTTOS. ™ VEO ; ids (a plaintiff in (a defendant in 
N oN I Oudh Suit No. 5 Oudh Suits 5 and 8 Mushtaq Ahmed 
TCN. of 1928) of 1928) (a defendant in 
TR ree A TO Oudh Suits 5 & 


8 of 1928). 

Rani Barkatunnissa in the above pedigree, a Mohammedan lady of the Sunni 
sect, died on April 18, 1927, leaving the land concerned in the appeal situate in the 
district of Shabjahanpur in the province of Agra, and also land and property in the 
districts of Sitapur and Hardoi in the Province of Oudh. She had obtained lands 
and property under the will of her late husband Raja Shamsher Bahadur dated 
March 26, 1888. Rani Barkatunnissa was the third wife of her husband. His 
first wife was Aulia Begam; his second wife died shortly after marriage and is not 
mentioned i in the pedigree. 
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After the death of Rani Barkatunnissa various relations began to assert claims. 
to her property. The chief claimants were :— 

(1) Mohammad Khalil Khan (appellant No. 1 in Appeal No. 6) and Fida Ali 
Khan—plaintiffs i in Suit No. 2—her cousins on her father’s side. Of these, Fida 
Ali Khan died in 1940, and as already mentioned is now represented by his. 
heirs appellants Nos. 2 to 5 

(2) Respondents Nos. 1 to 4 in Appeal No. 6 of 1942 (Mahbub brothers), her 
sister’s sons. 

(8) Musammat Abadi Begam, Mushtaq Ahmad and Abdul Latif, descendants 
of Raja Shamsher Bahadur and his first wife. 

Following the death of Rani Barkatunnissa, mutation proceedings began in 
the Revenue Courts in el i of the Shahjahanpur and Oudh properties res- 
pectively ; and two suits namely, Suit No. 5 of 1928 and Suit No. 8 of 
1928, were instituted in respect of the Oudh property in the Chief Court of Oudh. 

On May 12, 1928, the Assistant Collector of Shahjahan. ordered mutation 


of names in respect ‘of the Shahjahanpur property tobe effecte vour of the 
applicants Mohammad Khalil and Fida Ali Khar, on'the groùndth ni Barka- 
tunnissa was a Sunni and under the Sunni law. the nephews wi lude the 
sister’s sons, the Mahbub brothers, who were the objectors.: ,This-ord Was versed 

jund that 






in appeal by the Collector of Shahjahan uron Tr 20, 19280m- 
the decision in the Revenue Courts should ke baset où possession,-and pôt on title 
which should be established in the civil or coe Ati 

was ordered to be effected in the names of th ne albu br 


by the applicants from the Collector’s order was disrhiss e Commissioner 
on October 29, 1928. QU PIR 
In respect of the Oudh property, after p gs in the revenue an inal 


Courts, Abadi Begam succeeded in getting mutation effected in her name by 
March 28, 1928, ae the whole of that property which had been under attachment 
was released to her. 

On May 12, 1928, Abdul Latif and the Mahbub brothers instituted Suit No. 5 
of 1928, for possession of the Oudh property in the Chief Court of Oudb. The 
defendants to that suit were Abadi Begam, Mushtaq Ahmad, Mohammad Khahi 
Khan and Fida Ali Khan (plaintiffs in Suit No. 2 of 1988) and another. Shortly 
stated Abdul Latif claimed as heir of Raja Shamsher Bahadur under the “ sanad ” 
and Act I of 1869 ; Mahbub brothers claimed as heirs of Rani Barkatunnissa under 
the Shia law. Abadi Begam and Mustaq Ahmad denied the claim of Abdul Latif 
and asserted that Abadi Begam was the heir under Act I of 1869. Mohammad 
Khalil Khan and Fida Ali Khan, amongst various grounds, stated that Rani 
Barkatunnissa was a Sunni, and they were her heirs under the Mahomedan law. 

On September 14, 1928, Mohammad Khalil Khan and Fide Ali Khan and another 
filed a suit of their own, viz. Suit No. 8 of 1928, in respect of the Oudh property. 
Their case in that suit was the same as their defence in Suit No. 5. The defendants. 
to this suit were Abadi Begam (defendant No. 1),Mustaq Ahmad (defendant No. 2), 
Abdul Latif (defendant No. 8) and Mahbub brothers (defendants Nos. 4 to 7) and, 
one Ghulam Jelani. 

Two facts may be noticed about Suit No. 8 :—(1) It was instituted by Mohammad _ 
Khalil Khan and Fida Ali Khan after their claim for mutation in respect of the 
Shahjahan br roperty had been set aside in appeal by the Collector of Shah- 
jabanpur, fore the decision of the Collector was confirmed on October 29, 

_ 1928, by the Poara of the Rohilkand Division. (2) They confined their 
claim to the Oudh property, and did not include in their claim the Shahjahanpur 
property, although that property also had belonged to Rani Barkatunnissa, and 
the Collector of Shahjahanpur had already decided against their claim on June 20, 
1928. t 


Suit No. 5, and Suit No. 8, were tried together by Nanavatty J. The learned 
Judge on April 15, 1929, delivered one judgment dismissing the claims of the 
plaintiffs in suit No. 5 and decreeing the claim of Mo n and Fida 
Ali Khan, holding that Rani Barkatunnissa wag4 Smit afl thut hi were her- 


Osx no = 


seasan wane ne 
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heirs under the Mahomedan Sunni law. This decision was confirmed by the Privy 
Council on June 28, 1984, in Abdul Latif v. Abadi Begam.+ 

On February 18, 1929, after all the evidence in the connected suits had been 
recorded and after counsel for the plaintiffs in suit No. 5, who were defendants 
Nos. 8 to 7 in suit No. 8, had finished his arguments in both cases, and whilst 
counsel for the plaintiffs in suit No. 8, who were defendants Nos. 4, 5, and 9 in suit 
No. 5, was in the midst of his arguments, the plaintiffs in suit No. 8 made what the 
learned Judge called a “belated applicacion” under O. XVI, r. 7, of the Civil 
Procedure Code, to amend the plaint by including in it their claim to the entire 
immoveable property in the District of Shahjahanpur left by Rani Barkatunnissa. 
The rule empowers the Court to allow either parsy to alter or amend his pleadings. 
The petitioners asked that if the application for amendment were to be disallowed, 
permission be given to them to file a separate suit. The learned Judge rejected 
both requests by order dated February 21, 1929. 

On January 29, 1988, Mohammad Khalil Khan and Fida Ali Khan filed the 
present suit, suit No. 2 of 1988, claiming possession of the property in Shahjahanpur 
against the Mahbub brothers and their wives to whom they had purported to 
transfer the property. It will be remembered that Mahbub brothers were defend- 
ants Nos. 4 to 7 in suit No. 8 of 1928 which had been instituted by the same 
plaintiffs Mohammad Khalil Khan and Fida Ali Khan, in respect of the Oudh pro- 
pety. 

In paragraph 1 the plaintiffs stated as follows :— 

(1) Rani Barkat-un-nisa Begam, deceased, talugadar, who belonged to the Sunni faith, 
was the owner in possession of the property in district Shahjahanpur, specified as given below 
in addition to taluga saadatnagar in district Sitapur and raluga Deoria in district Hardoi. She 
died on April 18, 1927, leaving behind her nephews, the plaintiffs as her heirs, under the Mahome- 
dan law. They became the owners of the property, Le., the estate of Rani Barkat-un-nisa 
Begam, deceased aforesaid, specified as given below, according to the Hanafi School of Mahomedan 
law. Defendants Nos. 1 to 4, who are the sons of the sister of Rani Barkat-un-nisa Begam 
deceased, are not her heirs, according to the Mahomedan law; nor did any right of ownership 
devolve on them in respect of the property left by her (i.e., Rani Barkat-un-nisa Begam deceased.) 

Paragraphs 2 to 8 narrate the history of the mutation proceedings in respect of 
Shahjahanpur and Oudh properties, and also of suit Nos. 5 to 8. 

Paragraph 8 of the plaint sets out the reasons for not including the Shahjahanpur 
property in suit No. 8, with a view no doubt to meet objections from the Mahbub 
brothers. Attention may be drawn to cls. (c), (d), (e), (J) of this paragraph as they 
coer most of the arguments advanced before tke Board on behalf of the appel- 

nts. 

(c) “ Abadi Begam and Mirza Mushtaq Ahmad were in exclusive possession of the property 
in the districts of Sitapur and Hardoi. They were the principal defendants and reliefs for 
possession were actually sought against them in suits Nos. 5 of 1928 and 8 of 1928. As the 
parties were different and different reliefs were sought against them, the property in district 
Shahjahanpur could not be included in suit No. 8 of 1928, according to law. 

id) Separate causes of action accrued in respect of the property in districts Sitapur and 
Hardoi on March 28, 1928, and separate causes of action accrued in respect of the property in 
district Shahjahanpur on October 29, 1928. As the parties were also different, both the properties 
could not be included in one suit, otherwise the suit would have become bad for ‘multifariousness.’ 

(e) At the time of the institution of Suit No. 8 of 192, the second appeal, preferred’ by the 
plaintiffs against the Collector’s order dated June 20, 1928, was pending in the Commissioner's 
Court and had not been decided. It was struck off after the institution of Suit No. 8 of 1928. 
The cause of action for this suit accrued subsequently when the defendants took possession of 
the property in question. 

(f) The right to sue in respect of the property in districts Sitapur and Hardoi was based 
on other facts while the right to sue in respect of the property in question situate in district 
Shahjahanpur, is based on different facts.” 

Paragraph 12 stated the cause of action for the suit as follows :— 

12. ‘' The cause of action for this suit accrued on October 29, 1928, when the appeal was 
struck off by the Commissioner’s Court, and on or about January 1, 1988, when the defendants 


1 (1984) L. R. 61 I. A. 822. 
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finally refused (to do the needful), at Shahahanpur within the local limits of the jurisdiction of 

this Court. The suit is cognizable by this Court.” 

r p 18 stated the reliefs claimed by the plaintiffs. Relief (a) ran as 
‘ollows :— 

“on declaration of the proprietary title of the plaintiffs to the property specified as given 
below, and dispossession and removal of interference on the part of the defendants, the plaintiffs 
may be awarded proprietary possession over the same,” 

The other reliefs (b) and (c) related to mesne profits ‘and costs. 

Before proceeding further, it may be mentioned that the facts stated in para- 
graph 1 of the present plaint, i.e., plaint in Suit No. 2, which explain how the 
plaintiffs became entitled to the property in suit, had been mentioned by them 
succinctly in paragraphs 18 and 17 of the plaint in their earlier Suit No. 8. Para- 
graph 22 of the plaint in that suit stated the reasons why the Mahbub brothers had 
been added as parties to that suit. It stated :— 

22, “..,.That defendant No. 2 has been impleaded as he was also a claimant in the mutation 
Court and defendants Nos. 8 to 7 are the plaintiffs in Original Suit No. 5 of 1928 claiming the 
property in suit and hence have been parties to this suit also.” 

Defendant No. 8 was Abdul Latif, and defendants Nos. 4 to 7 were Mahbub 
brothers. Paragraph 28 stated the dates when the cause of action for the suit 
arose as follows :— ; 

28. ‘That the cause of action for the present sult arose within the jurisdiction of this 
Honourable Court on April 18, 1927, the date of Rani Barkatunnissa’s death and on March 
28, 1928, the date of the order of the Commissioner, Lucknow Division, in the mutation case.” 

It may be observed that one of the dates mentioned in the above statement is 
April 18, 1927, when Rani Barkatunnissa died. 

Amongst the reliefs claimed in paragraphs 25 of the plaint in Suit No. 8 were 
included reliefs against the Mahbub brothers also. Clauses (a), (d) and (e) of the 

ph ran as follows:— ~- 

“(a) It be declared that plaintiffs Nos. 1 to 8 are the owners of the property detailed in 
Schedules ‘A’ to ‘D’ attached to the plaint. (This relief was obviously claimed against 
all the defendants including Mahbub brothers.) 

(d) A decree for the recovery of the moveables detailed in Schedule ‘C’ attached to the 
plaint be passed against defendants Nos. 1, 2 and 4 to 7 (defendants 4 to 7 are Mahbub brothers). 

(e) A decree for the recovery of cash and corn detailed in Schedule ‘D?’ attached to the 
plaint be passed against defendants Nos. 1, 2 and 4 to 7 in favour of plaintiffs Nos. 1 and 2 
(defendants 4 to 7 are Mahbub brothers).”’ 

A comparison of the reliefs claimed in Suits Nos. 8 and 2 shows that reliefs in the 
form of declaration and possession were claimed against Mahbub brothers in both 


suits. 

It will be observed that the plaintiffs in the two suits claimed the properties, 
the Oudh property in Suit No. 8, and the Shahjahanpur property in the present suit, 
as heirs to Rani Barkatunnissa, who belonged to the Sunni sect, and died on April 
18, 1927, though they described the cause of action, the nature of which their 
Lordships have to decide, as having arisen on different dates, viz. on October 29, 
1928, and January 1, 1988, in Suit No. 2, and on March 28, 1928, in Suit No. 8, 
adding to it April 18, 1927, also. It will also be observed that relief was claimed 

ainst the Mahbub brothers who were also defendants in the Oudh suit in respect 
of several items of property covered by that suit. 

To resume the narrative, the present suit was contested on many grounds, only 
one of which is now relevant as y stated, that being that the suit is barred by 
O. II, r. 2, Civil Procedure Code, as the property in the suit, viz. the Shahjahanpur 
property was not included by the plaintiffs in their previous Suit No. 8 of 1928. 
Attention has already been drawn to the terms of O. II, r. 2, Civil Procedure Code. 

The question to be decided is covered by issue No. 1 :— 

Is the suit barred by O, II, r. 2, as this property was not included in Suit No. 8 of 1928 
in the Oudh Chief Court? 

The Courts in India answered the question against the present appellants, who 
will sometimes be referred to as the plaintiffs on the ground that their right, i.e. 

cause of action to recover both Oudh and Shahjahanpur properties came into 
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-existence as soon as Rani Barkatunnissa died on April 18, 1927, that they were 
-entitled to claim the Shahjahanpur property also in Suit No. 8 to which the Mahbub 
brothers were parties ; and as they omitted to do so, confining their claim solely 
to Oudh property, they were precluded by O. II, r. 2, from bringing the present 
suit to recover the Shahjahanpur property. The Courts also held that the res- 
pondents were not precluded from taking advantage of O. II, r. 2, because they had 
opposed the application of the plaintiffs for including the Shahjahanpur property 

in Suit No. 8. ; 

The learned Judges of the High Court first pointed out that on September 14, 
1928, when Suit No. 8 was instituted, all the parties concerned were aware that a 
definite dispute existed as regards the right to succeed to properties left by Rani 
-Barkatunnissa, implying thereby that the plaintiffs should have included the Shah- 
jahanpur property in the earlier suit, and then they proceeded to deal with the 
question what is the cause of action in the present suit. That there was a definite 
dispute between the parties as regards the Shahjahanpur property when Suit 
No. 8 was instituted is ndt now disputed by counsel for the appellants, his argument 
being that though there was a dispute no infringement of the plaintiffs’ right to 
the property had occurred earlier than October 29, 1928, and that the cause of action 
to recover the property commences only from that date. 

After discussing the meaning of the expression “cause of action” as explained 
in various leading cases the learned Judges expressed their opinion as regards the 
cause of action in the two suits as follows :— 

“The cause of action in the Oudh suit and in the present suit consisted of the facts that 
Rani Barkatunnissa was the owner of the disputed properties, that she died on April 18, 1927, 
that she was a Sunni by faith (the defendants alleging in both cases that she was a Shia by faith), 
that the plaintiffs were the heirs of Rani Barkatunnissa and entitled to inherit, that in the Oudh 
case the defendants had denied the title of the plaintiifs and in the other case the defendants in 
pursuance of the denial of title had obtained possession of the properties. Mutation of names 
had already been obtained by the defendants over the Shahjahanpur property by reason of the 
order of the Collector, dated June 20, 1928, when the Qudh suit was filed on September 14, 1928, 
and the plaintiffs were entitled to make a claim in respect of the Shahjahanpur property when 
they filed Suit No. 8 of 1928 in the Oudh Chief Court. É 

The plaintiffs themselves realised this and attempted to get an amendment of the plaint from 
the Chief Court, but they were opposed by the defendants and their application was dismissed. 
This also shows that the cause of action for the Oudh properties and the Shahjahanpur properties 
was the same.” 

After holding that the cause of action to recover the Oudh property and the 
Shahjahanpur property was the same and that the plaintiffs’ suit would be barred 
by O. II, r. 2, Civil Procedure Code, the learned Judges dealt with the question 
whether the respondents should not be permitted to raise the plea based on 
O. IL r. 2, Civil Procedure Code, because of the plaintiffs’ application under O. VI, 
r.17. They held that they could raise the plea. 

The arguments ably urged by Mr. Jopling, tke learned counsel for the appellants, 
ranged over a wide ground, but the main arguments may be arranged under the 
following heads :— 

It was urged :— 

(1) that the plaintiffs could not commence an action in respect of the Shah- 
jahanpur property while the right to mutation in the revenue register was the sub- 
ject of sppeal to the Commissioner, which was only decided on October 29, 1928, 
i.e. after Suit No. 8 had been instituted by them. 

(2) that the right and its infringement, and not the ground or origin of the right 
and its infringement, constitute the cause of action, that the Sae action for the 
Oudh suit (No. 8 of 1928) so far as the Mahbuo brothers are concerned was only a 
denial of title by them, as that suit was mainly against Abadi Begam for possession 
of the Oudh property ; whilst in the present suit the cause of action was wron 
possession by the Mahbub brothers of the Stahjahanpur property, and that the 
two causes of action were thus different. 

(8) that having opposed the application of the plaintiffs for the inclusion of the 
Shahjahbanpur property in Suit No. 8, the respondents should not now be allowed 
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to say that the present claim of the plaintiffs is barred. In other words, as stated 
by counsel, the respondents should not be allowed to “approbate or reprobate” 
in connection with the same transaction by raising their present plea. 

Controverting the above points, Mr. Dingle Foot, the learned counsel for the 
respondents, argued that the cause of action in Suit No. 8 and in Suit No.2 was the 
same, that it was the plaintiffs’ title to recover the properties which was the same 
in respect of both properties, that it consisted of facts which proved that the plain- 
tiffs were the heirs of Rani Barkatunnissa under the Hanafi law, she being a Sunni 
by faith and that it originated on her death on February 18, 1927. He also con- 
tended that the respondents were not precluded from raising the plea that the suit 
-was barred under O. II, r. 2, Civil Procedure Code. 

Their Lordships are satisfied that there is no force in the contention that the 
plaintiffs in the present suit could not reasonably commence an action in respect of 
the Shahjahanpur property, while their right to mutation in the revenue registers 
was the subject of an appeal to the Commissioner which had not been decided, or in 
other words, that it was not open to them to sue the defendants in respect of the 
Shahjahanpur property at a date earlier than October 29, 1928, and to include the 
Shahjahanpur property in the earlier Suit No. 8 instituted on September 14, 1928. 
This contention is not supported either by fact or law. Though the plaintiffs had 

‘secured an order as to mutation in their favour from the Assistant Collector of 
Shahjahanpur, that order was set aside on June 20. All the parties who are 
-claimants to the properties left by Rani Barkatunnissa were well aware in the course 
of the mutation proceedings of the controversy that prevailed amongst them about 
their respective titles to the properties and the question regarding titles had been 
raised in the earlier suit. Prior to the institution of that suit, on June 20, 1928, 
the adverse order regarding Shahjahanpur property had been passed against the 
present plaintiffs. They could well have included the Shahjanpur property also 
in that suit unless as they allege the cause of action respecting it is different from 
the one in the other suit. It is idle to contend that there was a possibility of 
securing success before the Commissioner, and that they therefore waited to know 
the result of the appeal before instituting the present suit. In this connection it is 
relevant to point out that a party to mutation proceedings is not prohibited from 
instituting a suit in a civil Court to establish hisright to the property. After stating 
in cl. 1 that :—‘‘all disputes regarding entries in the annual registers shall be 
decided on the basis of possession ” s. 40, cl. 3, of the United Provinces Land 
Revenue Act (Act III of 1901), which applies to the Shahjahanpur property, states 
that:— 
“ No order as to possession based on this section shall debar any person from establishing 
his right to the property in any civil or revenue Court having jurisdiction.” 

Sections 41 and 42 of the said Act deal with the settlement of boundary disputes 
-and the determination of class of tenants. 

Section 44 so far as is material to the point under consideration runs as follows :— 

“ ,...subject to the provision of sub-s. 3 of s. 40 all decisions under ss. 40, 41 and 42 shall 
-be binding on all Revenue Courts in respect of the subject-matter of the suit, but no such entry 
or decision shall affect the right of any person to claim and establish in the civil Court any interest 
in land which requires to be recorded in the registers prescribed by (a) to (d) of 5. 82...... a 
’ It is thus clear that though mutation proceedings in respect of Shahjahanpur 
property had not ended in the Revenue Court, inasmuch as their claim to mutation 
was rejected by the Collector’s order of June 20, the plaintiffs were entitled 
to make a claim with respect to Shahjahanpur property when the suit for the Oudh 
property was filed by them on September 14, 1928, unless the causes of action 
a paseo the two properties were different. Their Lordships are of opinion, as 

ill presently appear, that they were the same. - 

Shortly stated O. II, r. 2, Civil Procedure Code, enacts that if a plaintiff fails to 
sue for the whole cf the claim which he is entitled to make in respect of a cause of 
action in the first suit, then he is precluded from suing in a second suit in respect of 
. the portion so omitted. To apply the rule to the facts of the case their Lordships 

‘ will have to consider what was the cause of action in suit No. 8, on which the plam- 
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tiffs founded their claim, and whether they included all the claims, which they were 
entitled to make in respect of that cause of action in that suit. For, if they failed 
to include all the claims, then by force of O. IL r. 2, they are precluded from includ- 
ing the claim omitted in the present suit No. 2. As pointed out in Moonshee 
Busloor Ruheem v. Shumsoonnissa Begum! (p. 605): 

‘+ ,,.the correct test in all cases of this kind is, whether the claim in the new suit is, in fact, 
founded on a cause of action distinct from that which was the foundation of the former suit,.. .°” 
The object of the rule is clearly to avoid splitting up of claims and to prevent 
multiplicity of suits. 

The phrase “cause of action” has not been defined in any enactment, but the 
meaning of it has been judicially considered in various decisions. In Read v. 
Brown,? Lord Esher M. R. accepted the definition given in Cook v. Gill’, that it 
meant (p. 116): 

“every fact which it would be necessary for the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court. It does not comprise every piece of evidence 
which is necessary to prove each fact, but every fact which is necessary to be proved.” 

Fry L. J. agreed and said, “Everything which, if not proved, gives the defendant 
an immediate right to judgment, must be part cf the cause of action.” Lopes L. J 
said (p. 188) : 

“ I agree with the definition given by the Master Df Rolls of a cause of action, and that ito 
includes every fact which it would be necessary to prove, if traversed, in order to enable a 
plaintiff to sustain his action.” 

This decision has been followed in India. The term has been considered also by 
the Board. In Mussummat Chand Kour v. Partab Singh4 Lord Watson delivering 
the judgment of the Board observed as follows (p. 157) :— 

“ Now the cause of action has no relation whatever to the defence which may be set up. 
by the defendant, nor does it depend upon the character of the relief prayed for by the plaintiff. 
It refers entirely to the grounds set forth in the plaint asthe cause of action, or, in other words, 
to the media upon which the plaintiff asks the Court to arrive at a conclusion in his favour.” 

Before considering the nature of the cause of action in suit No. 8 and in the 
present suit—suit No. 2—and whether the causes of action in the two suits are 
different or the same, it will be convenient to deal preliminarily with certain points 
which are closely connected with that main question. 

Their Lordships think that the two suits should be considered as suits between 
the same persons for the purpose of the present appeal. Admittedly, the plaintiffs 
are the same in both suits. It is true that all the defendants in suit No. 8 are not 
defendants in suit No. 2; but Mahbub brothers who are the principal defendants. 
in suit No. 2, were also defendants in the earlie> suit and reliefs as already pointed 
out were also claimed against them. 

In their Lordships’ view the plaintiffs’ title to recover the properties cannot be 
effected by the different defences set up by the different sets of defendants. 
If the plaintiffs’ title to recover the properties depends on their heirship to Rani 
Barkatunnissa as contended for by the respondents, then that right cannot be 
affected by the consideration whether Abadi Eegam was defending the plaintiff’s 
suit on the basis of the Taluqdari law, while Mahbub brothers were resisting it on: 
the strength of Shia law ; the plaintiffs are bound to succeed irrespective of the 
defences set up by the different sets of defendants. Whether the cause of action is 
one or the same in a suit for ejectment does not depend on the different answers to 
the claim which may be set up by different defendants. The different titles set 
up by them cannot split up the cause of action of the plaintiffs into distinct causes 
of action. It was urged by Mr. Jopling that Rani Barkatunnissa’s title to Shah- 
jahanpur property was different from her title tc the Oudh property, and this would 
make the cause of action in suit No. 2 different from the cause of action in Suit 
No. 8. By whatever title Rani Barkatunnisse. happened to obtain the properties, 
their Lordships think that the plaintiffs’ title to recover them being based on their 
heirship to Rani Barkatunnissa, that title cannot be affected by the fact that Rani 
Barkatunnissa got the two properties by different titles. 


1 (1867) 11 M. I. A. 381. 8 (1878) L. R. 8 C. P. 107. 
2 (1889) 22 Q. B. D. 128, 181. 4 (1888) L. R. 15 I. A. 156. 
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As stated before, the real question to be considered is what is the true nature of 
the plaintiffs’ cause of action? If it is the same, the present suit is bared by O. H, 
r. 2, Civil Procedure Code. 

The main argument which Mr. Jopling pressed with great force was that the cause of 
action is the plaintiff’s right in law and the facts by which he must prove that right, 
plus the infringement of that right. According to the learned counsel, the right and 
its infringement, and not the ground or origin of the right and its infringement con- 
stitute the cause of action. In support of the main proposition, much reliance was 
placed on the decision in Brunsden v. Humphrey.* what case the plaintiff brought 
an action in a County Court for damage to his r” „occasioned by the negligence of 
the defendant’s servant, and, having recovered the amount claimed, afterwards 
brought an action in the High Court of Justice against the defendant, claiming 
damages for personal injury sustained by the plaintiff through the same negligence : ° 
Held by Brett M. R. and Bowen L. J., Lord Coleridge, C. J., dissenting, that 
damages to goods and injury to person, although they have been occasioned by 
one and the same wrongful act, are infringements of different rights, and give rise to 
distinct causes of action ; and therefore the recovery in an action of compensation 
for the damage to the goods is no bar to an action subsequently commenced for the 
injury to the person. In their Lordships’ view, this decision does not lay down any 
pew principle. What would constitute the cause of action in a suit must always 
depend on the particular facts of the case. It was laid down in Brunsden v. 
Humphrey (supra) that where the question is whether the cause of action in two 
suits is the same or not, one of the tests that is applied is whether the same evidence 
would support the claims in both suits ; if the evidence required to support the 
claims is different, then the causes of action are also different. This appears to be 
clear from the judgments of both Brett M. R. and Bowen L. J. Brett M. R. 
observed as follows (p. 145) :— 

«| _.. Different tests have been applied for the purpose of ascertaining whether the judgment 
recovered in one action is a bar to subsequent action. I do not decide this case on the ground of 
any test which may be considered applicable to it ; but I may mention one of them; it is whether 
the same sort of evidence would prove the plaintiffs’ case in the two actions. Apply that test 
to the present case,...... 2 ) 

Bowen L. J. quoted the following words of DeGrey L. J. in Hitchin v. Campbell? 

. 880) :— ; : 

(p $6, 5 ..the principal consideration is, whether it be precisely the same cause of action in 
both, appearing by proper averments in a plea; or by proper facts stated in a special verdict, 
or a special case. One great criterion of this identity is, that the same evidence will maintain 
both the actions,,...” en ae 

And applying the test mentioned above the learned L. JJ. came'to the conclusion 
in the case before the Court that the causes of action as to damage’ dohe to the 
plaintiff’s cab and to the injury occasioned to the plaintiff’s person are distinct ; 
in other words, the cause of action on which the first suit was founded’ was distinct 
from the cause of action in the second suit which was founded on different facts. 

It is important to note that in the course of his judgment Bowen L. J. also 
pointed out that in considering whether the causes of action in the two suits arethe 
same, it would be enough if the causes of action in the two suits are in substanee 

proved to be identical. After stating that it is a well settled rule of law that 
‘damages resulting from one and the same cause of action must be assessed and 
recovered once for all, the learned L. J. observed as follows:—_ + oa 

“ The difficulty in each instance arises upon the application of this rule, how ‘far is the cause 
which is being litigated afresh the same cause in substance with that which has been'the subject 
of the previous suit.” (See p. 147.) ; a 

At the end of the paragraph, at p. 148, occurs the following observation :— 

“ It is evident, therefore, that the application of the rule depends, not upon any technical 
consideration of the identity of forms of action, but upon matter of substance.’ . 

Further on, the learned Lord Justice observed (p. 148): . pa 

se the point I now have to determine, whether the cause of action arising from damage 


.....>. 
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to the plaintiff's cab is in substance identical with that which accrues in consequence of the 
damage caused to his person....”’ 

These observations show that in considering whether the cause of action in the 
subsequent suits is the same or not as the cause of action in the previous suit, the 
test to be applied is, are the causes of action in the two suits in substance—not 
‘technically—identical ? Applying this test the learned Judges came to the conclu- 
sion that the causes of action in the two suits in Brunsden v. Humphrey (supra) 
were distinct. 

Observations.to the same effect appear in certain decisions of this Board. In 
Soorjomonee Dayee v. Suddanund Mohepattar- their Lordships stated as follows 
(p. B15): . 

i “Their Lordships are of opinion that the term ‘cause of action’ 1s to be construed with 
reference rather to the substance than to the form of action.....”’ 

In Krishna Behari Roy v. Brojeswari Chowdranee* Sir Montague Smith in deliver- 
ing the judgment of the Board observed (p. 285) :— : 

t... their Lordships are of opinion that the expression cause of action cannot be taken in 
its literal and most restricted sense. But however that may be....” 

The decision in Rajah of Pittapur v. Sri Rajah Venkata Mahipati Surya 
does not advance the case of the appellants. In that case the plaintiff sued to 
recover immoveable property in consequence of having been improperly turned 
out of possession and afterwards sued to recover from the same defendant moveable 
property in consequence of its wrongful detention. Their title to the said estate 
as well as to the half share of the personalty now sued for was under a will of onc 
Bharayamma. On the facts, their Lordships held that the causes of action in the 
two suits were distinct. They held that (p. 119) :— 

“ The claim in respect of the personalty was not a claim arising out of the cause of action 
which existed in consequence of the defendants having improperly turned the plaintiffs out of 
possession of Viravaram (Zemindari property). It was a distinct cause of action altogether, and 
did not arise at all out of the other.” 

Referring to the above case, Lord Buckmaster stated the true principle concisely 
as follows in Muhammad Hafiz v. Muhammad Zakariya* (p. 15) :— 

“ |. ..the cause of action is the cause of action which gives occasion for and forms the 
foundation of the suit, and if that cause enables a man to ask for larger and wider relief than 
that to which he limits his claim, he cannot afterwards seek to recover the balance by independent 
proceedings.” X 

In similar language what was decided in Brunsden v. Humphrey (supra) may be 
stated as follows, namely that the cause of action which gave occasion for and form- 
ed the foundation for the first suit in that 2ase was different from the cause of 
action which gave occasion for and formed tbe foundation for the second suit. 

The principles laid down in the cases thus far discussed may be thus summarised : 

(1) The correct test in cases falling under O. IL, r. 2, is “whether the claim in 
the new suit is in fact founded upon a cause cf action distinct from that which was 
the foundation for the former suit.” (Moonshee Buzloor Ruheem v. Shumsunnissa 
Begum, supra.) 

(2) The cause of action means every fact which will be necessary for the plaintiff 
to prove if traversed in order to support his right to the judgment. (Read v. 
Brown, supra.) 

(8) If the evidence to support the two claims is different, then the causes of 
action are also different. (Brunsden v. Humphrey, supra.) 

(4) The causes of action in the two suits may be considered to be the same if in 
substance they are identical. (Brunsden v. Humphrey, supra.) 

(5) The cause of action has no relation whatever to the defence that may be set 
up by the defendant nor does it depend upor the character of the relief prayed for 
by the plaintiff. It refers...... to the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour. (Musst. Chandkour v. Partab Singh, 
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supra). “This observation was made by Lord Watson in a case under s. 48 of the 
Act of 1882 (corresponding to O. TI, r. 2), where plaintiff made various claims in the 
same suit. 

Applying the above principles their Lordships have to decide what is the plain- 
tiffs’ cause of action to recover the Shahjahanpur and Oudh properties ; is it the 
same or distinct? » 

The plaintiffs’ cause of action to recover the properties consists of those facts 
which would entitle them to establish their title to the properties. These facts are 
the same with ect to both properties, these being, that Rani Barkatunnissa 
was the owner of the properties ; that she died on February 18, 1927, that she was 
a Sunni by faith and that they are her heirs under the Mahomedan law. It is 
undisputed that if they prove these facts, they will have established their right to’ 
both properties. A comparison of paragraph 1 of the plaint in Suit No. 2 (Shah- 
jahanpur suit) with paragraphs 18 and 17 of the plaint in Suit No. 8 (Oudh suit) 
will show that substantially the same set of facts is alleged in those paragraphs 
as constituting their title to the properties. The other paragraphs of the plaint 
give information about the history of the case and connected matters, but the 
essence of the claim to the properties is what is contained in the paragraphs already 
mentioned, and it is the same in both suits. In this connection it is necessary to 
notice the argument that so far as Mahbub brothers are concerned the cause of 
action in the Oudh suit which is said to be their denial of the plaintiffs’ title, is 
distinct from the one in the present suit (Shahjahanpur suit) which is said to be their 
wrongful possession of the Shahjahanpur property. It is true that Mahbub bro- 
thers had not obtained possession of the Oudh property but had obtained posses- 
sion of the Shahjahanpur property. In considering this question it must be remem- 
bered that on the death of Rani Barkatunnissa disputes had arisen regarding suc- 
cession to both the properties at the same time ; and each claimant was denying the 
title of the other on various grounds. Their Lordships have given a summary of 
their contentions in a previous paragraph; the details of their contentions are 
fully set out in the judgment of Nanavatty J. in Suits Nos. 5and 8. Having regard 
to the conduct of the parties their Lordships take the view that the course of dealing 
by the parties in respect of both properties was the same and the denial of the 

Plaintiffs’ title to the Oudh property and the possession of the Shahjahanpur 
property by the defendants obtained as a result of that denial formed part of the 
same transaction. On this question, the learned Judges of the High Court have 
expressed their opinion in two places in their judgment as follows : 

“ In the case before us the trespass on title or slander of title in the case so far as the Oudh 
suit was concerned was not distinct and different either in point of time or in point of character ` 
from the trespass on possession in the case of the Shahjahanpur property....... > (See p. 72). 
Again they state as follows :— 

“ Here in the present case we find that the two trespasses, one on the Shahjahanpur property 
and the other on the Oudh property were similar in character and formed part of the same transac- 
tion and the evidence to prove the facts which it was necessary for the plaintiffs to prove... .was 
the same and the bundle of essential facts was also the same.” (p. 78). 

Their Lordships are prepared to accept the above view. $ 

The appellants’ argument may be met by another reply also. In an earlier por- 
tion of the judgment their Lordships have shown that reliefs by way of declaration 
and possession were asked against Mahbub brothers in the Oudh suit, and the same 
reliefs have been asked against them in the present suit also against Shahjahanpur 
properties. Both suits have been treated substantially alike by the plaintiffs 
and claims in respect of both properties could well have been included in the earlier 
suit. i 

It was next argued that having regard to the fact that the plaintiffs made an 
attempt—though unsuccessful it proved to be—to get the Shahjahanpur property 
included in Suit No. 8 by their application for amendment of the plaint made on 

' February 18, 1929, already referred to, it cannot be said that they “omitted to sue” 
inrespect of any portion of their claim within the meaning of O. IL, r. 2, Civil Procedure 
Code. It is impossible to accept this argument. The fact cannot be denied that 
Shahjahanpur property was not included in the plaint in Suit No. 8, and it was 
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because it was omitted to be included, that the application for amendment 
was made to include it in the plaint. Their Lordships are unable to hold that, 
because the plaintiffs attempted to get it incluced in the plaint, but were not allowed 
to do so by Court’s order, they did not “omit to sue” in respect of it. No authority 
was cited in support of the contention. 

For the above reasons, their Lordships hcld that the plaintiffs are barred by 
reason of O. I, r. 2, Civil Procedure Code, from maintaining the present suit 
having regard to Suit No. 8, in which they omitted to claim the Shahjahanpur 
property. It is to be regretted that as a resilt of this omission, they would lose 
this property, but as observed by Lord Buckmaster in connection with the applica- 
tion of the rule in Kishan Narain v. Pala Mal' (p. 120): 

“ |,..it is the duty of the Courts to interpret and carry into effect those rules uninfluenced 
by the consideration of the individual loss that mey be occasioned by disobedience of the 
provisions.” 

The last argument advanced was that the respondents, inasmuch as they opposed 
the application for the inclusion of the Shehjahanpur property in Suit No. 8 
should not now be allowed to say that the plaintiff’s alae is barred. It was urged 
that they should not be allowed to approbateandreprobate with reference to the 
same transaction ; but their Lordships cannot see how the maxim can be applied 
to the facts of the present case. Nanavatty J. dismissed the application for amend- 
ment on various grounds. He held that it was a “belated” application, that it 
would be convenient for the rival claimants to this property to have their claims 
tried in the Court of the Subordinate Judge of Shahjahanpur to avoid multifarious- 
ness, and that the causes of action to recover the two properties were different. 
In the course of his order the learned Judge also said,— 

“ If and when the suit in respect of the Shahjahanpur property is filed by Khalil Khan and 

Fida Ali Khan, as threatened by them, it will no doubt be time enough for Mahbub Ali and his 
three brothers to take any plea under O. II, r. 2, of the Code of Civil Procedure such as they may 
be advised to take by their eminent counsel who is now appearing for them.” , 
The correctness or otherwise of the reasoning of the learned Judge’s order has no 
bearing on the question which their Lordships have to decide. What is relevant 
is to find out what was the precise nature of the objection that the respondents 
urged for disallowing the plaintiffs’ application, or did they in any manner suggest 
that the petition should be dismissed as it would be open to the plaintiffs to file a 
separate suit in respect of the Shahjahanpur property? A perusal of the learned 
Judge’s order does not show the nature of the objections raised by the respondents. 
It does not appear that they filed any written dbjections. It is no doubt true that a 
party should not be allowed to approbate and reprobate, but before deciding that 
the respondents’ conduct falls within the rule, the Court should have sufficient 
materials to arrive at a definite conclusion as regards what they did, which their 
Lordships have not in this case. 

Before patoi with the case their Lordships desire to express their indebtedness 
to the able and lucid arguments advanced by the learned counsel on both sides. 

Their Lordships will humbly advise His Majesty that this appeal should be dis- 
missed with costs. 

Appeal dismisseil. 

Solicitors for appellants: 4. J. Hunter & Co. 

Solicitors for respondents: T. L. Wilson & Co. 
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FEDERAL COURT. 





Present: Sir Harilal J. Kania, Kt., Chief Justice, Mr. Justice Fazl Ali and Mr. 
Justice Patanjali Sastri. 
P SUDHIR KUMAR'`DUTT v. THE KING.* 


Criminal Procedure Code (Act V of 1898), Secs. 68, 69, 257—Ordinance XXIX of 1943, Sec. 6— 
Summons for examination of witnesses—Summons sent by ordinary post—Non-attendance of 
witnesses—Whether inference against accused can be drawn from such non-attendance. 

Where summonses issued by a Court for examination of witnesses are sent by post instead 
of sending them out as provided in s. 68 of the Criminal Procedure Code, 1898, no inference 
can be legitimately drawn against the accused from the fact that there was no response from ` 
any of the witnesses to whom the summonses had been sent. . 

The accused, in order to establish his case, applied to the Special Tribunal constituted 
under Ordinance XXIX. of 1948, for the examination of certain witnesses. This application 
came up before the Tribunal in the absence of-the accused and his lawyers and the Tribunal 
directed the summonses to be sent by ordinary post. On the date the summonses were return- 
able it was found that two of the envelopes containing the summonses had come back from the 
Dead Letter Office, and with regard to the rest there was nothing to show whether they had 
been received by any of the addressees or by whom they were received. The accused made 
a fresh application for summoning these witnesses, but the Tribunal declined to summon 
them. In the order, the Tribunal laid stress on, first, that in spite of the fact that the evidence 
of these witnesses was so material to the defence the accused made no attempt to get into 
touch with them ; and secondly, that none of the witnesses on whose evidence the accused 
proposed to rely had answered the summonses. In their judgment the Tribunal further 
stated that: ‘‘ the fact that not a single one of these witnesses produced an answer of any 
sort is a strong indication that the names [of the witnesses] were in truth fictitious.” On 
the question whether the order made by the Tribunal could, under the circumstances, 
be supported in law :— 

Held, (1) that the conclusion arrived at by the Tribunal was premature and it was unfair 
to draw it without giving a reasonable opportunity to the accused to produce his evidence ; 

(2) that the refusal of the Tribunal to give the necessary aid to the accused in procuring 
the attendance of his witnesses was a contravention of the provisions of s. 257 of the Criminal 
Procedure Code, 1898, and amounted to denial of a valuable right which the law had 
conferred on an accused person ; and, $ 

(8) that in view of the serious irregularity in sending the summonses by post instead of 
sending them out as provided in s. 68 of the Code, no inference could be legitimately drawn 
against the accused from the fact that there was no response from any of the witnesses to 
whom the summons had been sent. 

Sections 68 and 69 of the Criminal Procedure Code, 1898, ensure a twofold safeguard for 
proper service; firstly, by providing that the service should be effected by a police officer 
or an officer of the Court who should see that the summons is served in the manner provided 
in the Code and who should be able to report to the Court as to the manner in which the 
summons was actually served, and secondly, by authorising the serving officer to obtain a 
signed acknowledgment of the service which should ordinarily be treated as very cogent 
evidence of service. 


Tue facts appear in the judgment. 


P. R. Das, Senior Advocate, Federal Court (B. Banerji, Advocate, Federal Court, 
with him) instructed by Ganpat Rai, Agent for the appellant (in Criminal Appeal 
No. VIII of 1947.) 

B. Banerji, Advocate, Federal Court, instructed by Ganpat Rai, Agent for the 
appellant (in Criminal Appeal No. IX of 1947.) 

Mehdi Imam, Advocate, Federal Court, instructed by Ganpat Rai, Agent for the 
appellant (in Criminal Appeal No. X of 1947.) 

E. P. Khaitan, Senior Advocate, Federal Court (M. M. Sen, Advocate, Federal 
Court, and Abant Chatterjee, Advocate, Calcutta High Court, with him), instructed 
by P. K. Bose, Agent for the respondent (in all the appeals.) 


* Decided, April 23,1948. Criminal oars from Calcutta. 
Noa. VIII of 1947, CX of 1947 and X of 1947, 
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Sir Noshirwan P. Engineer, Advocate General of India (H. K. Bose, Advocate, 
Federal Court, with him), instructed by K. Y. Bhandarkar, Agent for the Intervener 
(in all the appeals). 


Faz Aut J. These are appeals under s. 205 (1) of the Government of India Act 
by three persons who along with one Captain Mathams were tried by a Special 
Tribunal constituted under Ordinance XXIX of 1948 on a number of charges which 
have been summarised in the judgment under appeal as follows :— 

(a) Against all: that they were parties to a criminal conspiracy to cheat the 
Government of India (s. 120B read with s. 420 of the Indian Penal Code, 1860). 

(b) Against S. K. Dutt (appellant No. 1) and J. K. Bose (appellant No. 2): 
that they had attempted to cheat the Government of India ; 

_ and against R. W. Mathams and P. C. Ghosh (appellant No. 8): that they had 
abetted S. K. Dutt and J. K. Bose (s. 420 read with s. 511 of the Code); 

(c) Against R. W. Mathams and P. C. Ghosh: that they had accepted bribes of 
Rs. 18,000 and Rs. 12,000 respectively : 

and against S. K. Dutt and J. K. Bose: that they had paid these bribes (s. 420 
read with s. 109 and s. 161 and 161/109 of the Code). 

The Tribunal acquitted all the accused persons of the charges of conspiracy and 
the charges of attempting to cheat and abetment. They, however, convicted 
Mathams and P. C. Ghosh of bribery and S. K. Dutt and J. K. Bose of having given 
bribes of Rs. 18,000 and Rs. 12,000 to Mathams and Ghosh respectively and sen- 
tenced them to various terms of imprisonment ranging from three years to 18 
months and payment of certain fines. 

Thereafter the appellants as well as Mathams appealed to the High Court against 
their conviction and sentence on the charges relating to bribery and the Govern- 
ment appealed against the order of acquittal by the Tribunal on the charge of 
conspiracy. The High Court dismissec the zppellants’ appeals but allowed the 
Government appeal and convicted the appellarts as well as Mathams under s. 120B 
read with s. 420 and sentenced them to the same terms of imprisonment as had been 
awarded by the Tribunal, but made the two sentences concurrent. The High Court, 
however, granted a certificate under s. 205 (1) of the Government of India Act. 
The appellants have thereupon appealed to this Court. 

Briefly the facts of the case are these: Captain Mathams and P. C. Ghosh 
belonged to the Military Engineering Service (M. E. S.) and were the Garrison 
Engineer and Subdivisional Officer respectively in the Asansol division from June 1, 
1942, until August 15,1942. The appellant S. K. Dutt was the proprietor of a firm 
of contractors which carried on business under the name and style of British India 
Construction Company (B. I. C. C.). The head office of this firm was at Calcutta, 
but it had also an office at Asansol under J. K. Bose to manage the execution of the 
contract works there. In 1942 the British India Construction Company was given 
in the Asansol division amongst others contract No. ASN/19 for the construction 
of two types of huts. The contract was not signed until August 12, 1942, but as 
shown by a letter of the Garrison Engineer dated May 10, 1942, the contractor was 
instructed to commence work forthwith. The estimated cost of the work under 
contract was Rs. 2,50,281 odd, but shortly after the work was started a part of the 
proposed construction work was abandoned and the value of the contract was 
reduced to nearly half the amount. During the progress of the work Rs. 1,74,000 
were paid to the contractor on running account bills which, it is not disputed, 
exceeded the contract prices of all the buildings which had been constructed under 
the contract by about Rs. 56,000. 

The prosecution case was that the contractor used to pay from time to time 
various amounts as illegal gratification to Mataams and other Military Engineering 
Service employees at Asansol under certain assumed names, and when it was real- 
ised that there had been excess payments, atterapts were made by his men at Asansol 
to make an arrangement with Mathams to get = Deviation Order (which presumably 
means an order sanctioning certain alterations in the origina] contract) to support 
the execution of additional work in order that the excess payments might be ad- 
justed. On January 28, 1948, S. K. Dutt, who, it is suggested, did not know that 
any arrangement had been arrived at at Asansol between his men and Mathams 
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and P. C. Ghosh, wrote a letter to the Deputy Chief Engineer at Patna admitting 
that an excess payment had been made in respect of contract No. ASN/19 and asked 
for some fresh work to neutralise the same. According to the prosecution, when 
Mathams and J. K. Bose came to know of this letter, they were perturbed and deci- 
ded that it should be immediately withdrawn and S. K. Dutt was persuaded to 

write another letter to the Deputy Chief Engineer at Patna withdrawing the pre- 

vious letter and stating that in fact other works, besides.those mentioned in the 

contract, had already been done at the site. Subsequently in accordance with the 

alleged arrangement between J. K Bose and Mathams, P. C. Ghosh (appellant. 

No. 8) was deputed to take measurements of certain roads alleged to have been 

constructed by the contractor in the area and he included them in the final bill of 
the contractor though in fact these roads had, according to the prosecution, been 

constructed by the troops. Subsequently a final bill was drawn up in the office of’ 
the Military Engineering Service bearing the date March 15, 1948, for a total sum 

of Rs. 1,89,458 in which the said road work was included and shown as having cost 

Rs. 71,000 odd. This bill bears the signature of P. C. Ghosh as well as Mathams and 

Bose, but the date March 15, 1948, appears opposite the signature of P. C. Ghosh 
only. The prosecution case is that in consideration of Mathams and P. C. Ghosh 

certifying this false bill, a sum of Rs. 80,000 was paid to them as illegal gratification 
on March 17, 1948. 


The appellant S. K. Dutt admittedly sent this sum on March 16, 1948, by a draft 
on a bank at Asansol to J. K. Bose, who withdrew the sum late in the afternoon of 
March 17. According to the prosecution case, on the very same evening J. K. Bose 
accompanied by witness Souren Dutt went to Mathams and paid Rs. 18,000 
to him and shortly afterwards he paid Rs. 12,000 to P. C. Ghosh in the presence of 
Souren Dutt. After this a number of false vouchers (exhibit 27 series) were pre- 
pared showing payments to certain parties (who according to the prosecution casc 
were mere fictitious names) for road construction in orderto account for the sum of 
Rs. 80,000 and these payments were also entered in an account book kept in the 
contractor’s office at Asansol. Subsequently a Deviation Order for the construction 
of the road was issued by Mathams, which, according to the prosecution, was ante- 
dated as July 7, 1942, in order to show that the contractor had been directed to 
take up the construction of the road at that time. Before, however, the Deviation 
Order could be passed the police got information of the case and started investiga- 
tion in October 1948 and ultimately sent up a charge-sheet against the appellants 
as well as Mathams. - 


The appellants denied the charges made against them and asserted that the 
Deviation Order was in fact issued on July 7, 1942, and the road for which the bill 
was prepared was in fact made by the contractor and not by any Miltary Unit. 
The common case of S. K. Dutt and J. K. Bose is that the latter in order to make 
8 personal profit as a middle man did not inform his master about the order for the 
additional work but carried out the work himself through some contractors. In 
January 1948, however, when S. K. Dutt wrote to the Deputy Chief Engineer 
admitting excess payment, J. K. Bose had to inform him about the road construc- 
tion and he also wanted money from him to make payments to the sub-contractors 
who had done the work. It is also stated that- some of these sub-contractors 
pressed S. K. Dutt personally for payment when he visited Asansol some days prior 
to March 17. S. K. Dutt therefore sent a draft for Rs. 80,000 for paying the sub- 
contractors their legitimate dues and not for bribing Mathams or P. C. Ghosh. 
The appellants also repudiated the allegation that they used to employ code names 
to describe Mathams, Ghosh and other employees of the Military Engineering 
Service and that a number of vouchers had been prepared in the names of fictitious 
persons... ; 

It may be stated here that the two Courts below have differed on a very material 
question, namely, whether the roads which were charged for in the bill of March 15 
by the contractor, were made by the contractor or by the troops. The Tribunal 
while-acquitting the appellants of the charge of cheating substantially accepted 
the case for the defence on the point and held that the road work as mentioned in 
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the bill was done-by the contractor and not by the troops. As regards the charge 
of bribery they observed as follows :— 

“ We have found that the motive set out in those charges for accepting the money, namely? 
certifying as true the false final bill for contract ASN/19 has not been proved in the sense of which 
notice was given to the accused, that is, false on account of dishonest inclusion of the road work, 
but we dq find that the two sums were paid by S. K. Dutt through J. K. Bose to Captain Mathams 
and P. C. Ghosh respectively as a gratification other than legal remuneration. That being so, 
there being no’ proof to the contrary we are compelled by the special rule of evidence laid down 
im sub-s. 2 of s. 9 of Ordinance XXIX, of 1948 to presume that these sums were accepted as n 
motive or reward such as is mentioned ın s. 161 of the Indian Penal Code.” 


These observations, however, must be read with another passage in the judgment 
_ which we ‘think ought to be quoted here. It runs as follows :— 

“ We know that the road work donc under this contract was not up to specification...... We 
have already mentioned that Inspector Mukherji says that he found no road metal and when 
the Members of the Tribunal went to the spot to look at the road for themselves, they also found 
no sign of road metal. It may well be that these bribes were paid for passing such road, or other 
bad work. Captain Mathams says that he made the Company re-do parts of the road, so bad 
that he disallowed 40,000 square feet of them and other work, but there is no evidence of it. 
On the other hand, the long con espondence between J. K. Bose and S. K. Dutt about the measuring 
up of the work by P. C. Ghosh and the discrepancies on this point and the frequent references to 
the squaring up of the Burnpur affair are not, we th:nk, entirely explained by the defence case. 
Section 9 (2) relieves us from the necessity of finding the precise motive for the acceptance 
of the bribes, but we are satisfied on the cvidence that there was every indication that such 
a motive existed.” 


Tt seems clear, therefore, that though the Tribunal did rely on s. 9 (2) of Ordinance 
XXIX of 1948 in deciding the case, they also fcund that apart from the presumption 
which that provision enabled them to draw, there was sufficient evidence of a cir- 
cumstantial nature to prove a motive for the alleged bribe. The High Court went 
further than the Tribunal on this point and held that the precise motive which is 
stated in, the charge of bribery and which according to the Tribunal had not been 
made out had been established. On this find:ng s. 9 (2) of the Ordinance need not 
have been, invoked. , That section provides among other things that where in any 
trial before a Special Tribunal of an offence punishable under s. 161 it is proved 
that an accused person has accepted or obtained any gratification other than legal 
remuneration or any valuable thing from a certain class of persons specified in that 
section, it shall be presumed, unless the contrary is proved, that he accepted that 
gratification or that valuable thing as a motive or reward such as is mentioned in 
s. 161 without consideration or for a corsideration which he knows to be inadequate. 


The findings of the Tribunal as well as the High Court on the question of the 
motive for bribe have a direct bearing on the only so-called “‘constitutional point” 
which was raised by the appellants in the High Court, which was that s. 9 (2) of the 
Ordinance, on which the Tribunal had relied, was wlira vires. The ground urged in 
support of this contention was that since an eccused person cannot be examined on 
oath, the onus of proving any part of the prosecution case cannot be placed upon 
him and that to the extent that such s course is contemplated by s. 9 (2) of the 
Ordinance it is ltra vires. The High Court had no difficulty in disposing of this 
contention as being without merit and pointed out in a few words that the defence 
argument merely amounted to saying “that the provision referred to was one 
which ought not to have found a place in the Ordinance—not that its introduc- 
tion was ulira vires.” The High Court did not state in so many words that the 
point did not arise ao the findings of the Tribunal as well as the High Court as 
both the Courts had held that there was some legal evidence apart from the pre- 
sumption to be drawn under s. 9 (2) to prove a motive or consideration for the 
alleged bribe. But the point was apparent or the face of the two judgments and 
did not need elaboration. In these circumstances it seems somewhat surprising 
that the High Court was persuaded to grant a certificate under s. 205 of the Govern- 
ment of India Act. Such a certificate might well have been refused because the 
question raised was not a “substantial” question and also because strictly speaking 
it did not arise on the finding of either Court. 
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In this Court the learned counsel appearing for the appellants did not press the 
point. As the only point on which the High Court granted a certificate under s. 205 
is without merit and was not pressed, these appeals should have ordinarily been 
dismissed, but after hearing counsel for the appellants at some length on their 
application to urge other grounds we find that one of ‘them requires serious consi- 
deration. 

As will appear from what has been stated before, one of the crucial points in the 
case was whether the sum of Rs. 30,000 which was sent by S. K. Dutt to J. K. Bose 
on March 16 was spent by the latter in paying bribes to Mathams and Ghosh ot it 
was spent in paying certain sub-contractors who had made the roads in question in 
Burnpur. On this point there were two conflicting versions before the Court and 
there can be no doubt that if the appellant could have succeeded in establishing. 

that the payments were actually made to the sub-contractors that would have 
materially affected the decision of the Court not only on the charge of bribery but 
also on the charge of conspiracy to cheat, which, it is not disputed, turned to a large 
extent on the question of whether the roads in question had been made on behalf 
of S. K. Dutt or by any army units as alleged by the prosecution. In order to 
establish his' case J. K. Bose applied on March 27, 1946, for the examination of 
15 witnesses most of whom are persons mentioned in the vouchers (exhibit 27 series), 
that is to say, persons who, according to the appellants, were recipients of various 
sums of money out of the sum of Rs. 80,000 received by J. K. Bose from S. K. Dutt. 
This application was put up before the Tribunal on March 29 in the absence of the 
‘ accused and their lawyers and the following order was made :— 

“ The accused and his lawyers are not present, so that the Court is not in a position to ascer- 
tain whether it is necessary in the interest of justice to examine all these witnesses. In the 
circumstances let summonses issue on all of them on the understanding that the question 
whether their examination is necessary is left undecided. Summon for April 8, 1948.” 


Section 68 of the Codeof Criminal Procedure provides among other things that every 
summons issued by a Court shall be in duplicate and such summons shall be served 
by a police officer or subject to such rules as the Provincial Government may pre- 
scribe by an officer of the Court issuing it or other public servant. Section 69 pro- 
vides that the summons shall, if practicable, be served personally on the person 
summoned by delivering or tendering to him one of the duplicates of the summons 
and such person shall, if so required, by the serving officer, sign a receipt therefor 
on the back of the duplicate copy. These sections ensure a twofold safeguard for 
proper service ; firstly, by providing that the service should be effected by a police 
officer or an officer of the Court who should see that the summons is served in the 
manner provided in the Code and who should be able to report to the Court as to the 
manner in which the summons was actually served, and secondly, by authorising 
the serving officer to obtain a signed acknowledgement of the service which should 
ordinarily be treated as very cogent evidence of service.. These salutory provisions 
were, however, entirely overlooked by the Tribunal who directed the summons to be 
sent by post—not even by registered post in which case some evidence would have 
been forthcoming as to who actually received the summons if it was received by any 
person. As a result of this irregular procedure a very unsatisfactory situation 
arose, On April 8 when the parties appeared before the Court it was found that 
two of the envelopes containing summons had come back from the Dead Letter 
Office and with regard totherest there was nothing to show whether they had been 
received by any of the addressees or by whom they were received. On that date 
the examination of the accused was also concluded and thereafter J. K. Bose made 
a fresh application for summoning the witnesses mentioned in his list of March 27 
but the Tribunal declined to summon them and recorded the following order :— 
“ He (Bose) asked for summons on 15 persons of whom the first 14 were said to be the persons 
in whose names the vouchers exhibit 26 series were (this should be exhibit 27 series). Summonses 
were issued on all of them by post, only the name of the post office being given not the police 
station. Not one of them has appeared or communicated with the Court. It is the prosecution 
ease that they are non-existent and that these vouchers were all forged to account for money 
paid as bribes. If the defence could have produced the persons to whom they say those pay- 
ments were made they could have proved the prosecution false in a very important particular. 
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Yet they have made no attempt to get into touch with these persons and the addresses which 
they have given are on their own admission addresszs which they had in 1942. The accused 
S. K. Dutt who is equally interested is a contractor on his showing handling hundreds of contracts 
valued at over a crore of rupees and of ‘unlimited financial resources.’ We cannot believe 
that if these persons who, he says, were suppliers of his firm could prove his innocence, he would 
not have taken steps to trace them as soon as he knew the prosecution case on the point more 
than six months ago. Not one out of 14 has answered the summons. Thie fact speaks volumes. 
We will not adjourn the case to enable further process to issue.” 


It seems quite clear from this order that the Tribunal fully realised that the 
question as to whether the vouchers, exhibit 27 series, were genuine or otherwise 
was a very material one. From this it must naturally follow that the persons in 
whose names the vouchers had been prepared were prima facie very material 
witnesses. Whether they were genuine payees or fictitious persons was clearly 
a question to be determined on evidence and could not be disposed of in 
the summary way in which the Tribunal has disposed of it. The question which 
now arises is whether the order made by the Tribunal can under the circumstances 
be supported in law. 

Section 6 of Ordinance XXIX of 1943 provides that a Special Tribunal con- 
stituted under the Ordinance shall follow the procedure prescribed by the Code of 
Criminal Procedure for the trial of warrant cases by Magistrates. Section 257 is 
one of the sections applicable to the trial of warrant cases and its first sub-section 
which is directly relevant to the present discussion runs as follows :— 


“If the accused after he has entered upon the defence applies to the Magistrate to issue any 
process for compelling the attendance of any witness for the purpose of examination or cross- 
examination or the production of any document or other thing, the Magistrate shall issue such 
process, unless he considers that such application should be refused on the ground that it is made 
for the purpose of vexation or delay or for defeating the ends of justice. Such ground shall be 
recorded by him in writing.” 

It is to be noted that the language of the section is imperative and the trial Court 
has no discretion under it to refuse to issue process to compel the attendance of 
any witness cited by the accused after he has entered upon his defence, unless 
it is of the opinion that the application should be refused for any of the reasons 
which are specified in the section and whick it is bound to record. Section 6 
of the Ordinance which also may be read in this connection does not take us much 
further. It provides that a Special Tribunal may refuse to summon any witness 
if satisfied after examination of the accused that the evidence of such witness 
will not be material and shall not be bound to adjourn any trial for the purpose 
unless such adjournment is in its opinion necessary in the interest of justice. 
This provision was hardly applicable to the present case, because it could not be 
said with any justification that the evidence of the witnesses for whom summons 
was applied for was not material, nor could it be said that any adjournment that 
might be necessary for the examination of the witnesses whose evidence was material 
was not in the interest of justice. The order-sheet in the case shows that the 
examination of the prosecution witnesses began on September 6, 1945, and was 
concluded on March 26, 1946, and a number of adjournments were granted during 
the interval. In these circumstances it would have been unreasonable to object 
to such adjournment as might have been necessary for calling the defence witnesses. 
The question then to be decided is whether there were any prima facie grounds for 
holding that the application made by the accused on April 8 for summoning his 
witnesses was made for the purpose of vexation or delay or for defeating the ends 
of justice. In the order of the Tribunal which has been quoted, there is no express 
statement to that effect. What the Tribunal seem to lay stress on is, firstly, 
that in spite of the fact that the evidence of these witnesses was so material to the 
defence the accused made no attempt to get Into touch with them ; and secondly, 
that none of the witnesses on whose evidence the accused proposed to rely had 
answered the summonses issued on March 29. What conclusion the Tribunal 
wanted to draw from these facts is not clear from the order, but it seems that they 
were strongly inclined to accept the view pressed on them on behalf of the proseen- 
tion that the persons cited as witnesses by J. K. Bose were fictitious persons. 
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This becomes clear on reading the following statement in paragraph 69 of their 
judgment. 

“ The fact that not a single one of these witnesses produced an answer of any sort is a strong 
indication that the names were in truth fictitious.” 


All that we wish to say at this stage is that the conclusion arrived at by the 
Tribunal was premature and it was unfair to draw it without giving a reasonable 
opportunity to the accused to produce his evidence. It may be that the view which 
has been expressed by the Tribunal may ultimately turn out to be correct, but at 
the stage with which we are concerned, their refusal to give the necessary aid 
to the accused in procuring the attendance of his witnesses was a contravention 
of the clear provisions of s. 257 of the Code of Criminal Procedure and amounted 
to denial of a valuable right which the law has conferred on an accused person. , 
In view of the serious irregularity in sending the summonses by post instead of 
sending them out as provided in s. 68 of the Code of Criminal Procedure no inference 
could be legitimately drawn against the accused from the fact that there was no 
response from any of the witnesses to whom summons had been sent. 

Our attention has been drawn to ground No. 9 of the memorandum of appeal 
filed by the appellants in the High Court which directly deals with the point under 
discussion and we are also informed by Mr. P. R. Das, counsel for S. K. Dutt, 
that this ground was strongly pressed by him in support of the appeal. The High 
Court has unfortunately not expressly dealt with it, but it has generally expressed 
its agreement with the findings of the Tribunal which, it is urged before us, include 
the finding that the vouchers exhibit 27 series are not genuine. It seems to us 
that before finally disposing of the appeal the High Court should have given a 
reasonable opportunity to the appellant J. K. Bose to produce his witnesses, and 
if any of the witnesses ap A in Court; it should have directed their evidence 
to be recorded as contemplated under s. 428 of the Code of Criminal Procedure. 

It was contended before us on behalf of the prosecution that s. 257 has given 
a discretion to the trial Court to refuse to summon witnesses in certain cases, and 
if in the exercise of that discretion the Court has refused to summon witnesses, 
its order cannot be reviewed by an appellate Court. The point does not need an 
elaborate answer because it has been considered and ruled out in many cases. 
As the Bombay High Court pointed out in a recent case Hubli Electricity Co. v. 
Province of Bombay :1 

“ If there is an appeal from a decision of a Judge no opinion that he forms and no judicial 
discretion that he exercises can ever be final. It is always subject to review by the Court of” 
Appeal.” : 

In the result we allow the appeals and set aside the order of the High Court 
in so far as it concerns the appellants and direct that in place of the order of the 
High Court there shall be substituted an order directing that the appeal be rehe. rd 
and finally determined after giving a reasonable opportunity to appelant No. 2 
to take such steps as he may be entitled to take in law for enforcing the attendance: 
of the witnesses mentioned in his list of March 27 and after considering the 
evidence of such of these witnesses-as may appear before the Court. 


Appeal allowed. 


1 (1948) 49 Bom. L. R. 92. 
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FULL BENCH—APPELLATE CIVIL. 


Before ihe Hon'ble Mr. M. C. Chagla, Chief Justice, Mr.Justice Bavdekar and Mr. Justice Dixit. 


PADAMSI PREMCHAND v. LAXMAN VISHNU DESHPANDE.* 
Provincial Insolvency Act (V of 1920), Secs. 4, 52—Insolvency Court—Jurisdiction—W hether 
such Court can grant declaration that impeached transaction is fictitious and nominal. 


The Insolvency Court has jurisdiction, under s. 4 of the Provincial Insolvency Act, 1920, 
independently of s. 58 of the Act, to determine vihether a transaction which is impeached is 
fictitious and nominal. 

Section 4 is merely declaratory of the jurisdiccion of the Insolvency Court. It does not 
declare any substantive law and it has to be read subject to the other provisions of the Act. 
Hence, if a transaction falls within the ambit of s. 58, it can only be challenged provided 
the conditions laid down in that section are satisfled. Transactions which are challenged 
on the ground of their being fictitious or nominal do not fall within the ambit of s. 68. In 
such a case s. 4 is wide enough to confer upon tac Insolvency Court jurisdiction to decide 
whether the transactions are in fact nominal or fictrtious. It is not necessary that a transac- 
tion which is fictitious or nominal should be set aside. It is void ab initio, and all that is 
needed is a mere declaration that the transaction is void and of no effect. In a case like this 
the proper issue is, whether a transaction which :s impeached is fictitious or nominal. If it 
is nominal and fictitious, it does not fall within the ambit of s. 58 and can be declared void 
under s. 4. If it is not fictitious and nominal but a real transaction though voluntary, it 
will fall within the ambit of s. 58, and if not challenged within the period prescribed by the 
section, it cannot be avoided by the Receiver in insolvency. 

Raoji Pandarkar v. Bawaciekar, approved. 

Anwar Khan v. Muhammad Khan,*? Shree Skree Radhakrishna Thakur v. The Official 
Receiver’, Biseswar Chaudhari v. Kanhai Singh’, G. N. Gedbole v. Mt. Nani Bai’, and 
Budha Mal v. Official Receiver,’ relied on. 

Amjad Ali v. Nand Lal Tandin,” dissented from. 

ONE Keshavji Nanakchand (opponent No. 1) was adjudicated insolvent on 
September 24, 1940, on the Apua of his creditors Khimji Poonja & Co. 

Prior to his insolvency, t e insolvent had executed three deeds of transfer to 
himself and others who were his sons-in-law aad his son Varjivandas. 

By the first of these deeds, the insolvent, on March 80, 1982, purported to transfer 
-outstandings and credits due to himself, arnounting to Rs. 1,380,000, for the 
education and marriage of his daughters and for the maintenance and residence 
of his son Harkisondas and himself. 

On January 25, 1985, the insolvent executed another trust deed in respect of 
his insurance policies valued at Rs. 1,00.000, for the benefit of his son Harkisondas. 

January 80, 1985, saw the birth of a third deed of trust by which the involvent 
-conveyed his undivided share in immoveabls property at Danda for the benefit 
of his son Harkisondas. 

Thereafter the insolvent incurred heavy losses in speculation, and his being 
unable to discharge the liabilities resulted in his insolvency. 

The Receiver in insolvency applied to the Insolvency Court for a declaration 
that the three deeds of trust passed by the insolvent were nominal and fictitious. 

The Insolvency Court treated the proceedings as falling under s. 4 of the Provin- 
cial Insolvency Act, 1920, and raised the following issues, which it tried as preli- 
minary issues :— 

(1) Has this Court jurisdiction on its insolvency side to set aside the trusts created ? 
(2) If yes, should the Court exercise its jurisdiction in the present case, instead of making 
the Receiver to file a regular suit in respect of the said transaction ? 


* Decided, February 3, 1948. Civil Revision 1. (1985) 87 Bom. L. R. 478. 
Application No. 170 of 1048, from an order 2 (1929) I. L. R. 51 All. 550, F.B. 
passed by I. C. Munsif, Assistant Judge of Thane, 8 (1982) I., L. R. 59 Cal. 1185 
in Appeal No. 136 of 1943, con ing the order 4 (1981) I. L. R. 11 Pat. 9. 
passed by S. R. Kaprekar, Civil Judge (Senior 5 hare A. I. R. Nag. 546. 
Division), Thana, in Miscellaneous Application 6 [1980] A. I. R. Lah. 122 
No. 89 ef 1941. 7 [1980] A. I. R. Oudh 314 
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The Court found both the issues in the affirmative, and for the following reasons : 

In the three cases before me the allegation of the receiver is that the three trusts which the 
insolvent created in 1982 and 1985 were fraudulent and that they were intended to keep the 
insolvent’s property out of the reach of his creditors in the future. It is contended that these 
trusts were created on the eve of the insolvent entering into hazardous dealings of a highly specula- 
tive nature. It is conceded that as a matter of fact the insolvent did incur huge losses in business 
after these trusts were created. The bulk of his property is covered by these trusts, and there is 
hardly any other substantial property left out of which the liabilities may bemet. It is, therefore, 
absolutely necessary for the Insolvency Court to determine if the alleged trusts are valid. Section 
58 of the Insolvency Act does not apply to this case as the transfer by way of trust was made 
more than 3 years before the date of the insolvency petition. The Court can, however, proceed 
under s8. 4 of the Act. 

I do not think, on the whole, that the questions involved in the case are so difficult or intricate . 
that they should not be determined by the Insolvency Court. Transactions which are the results 
of anticipatory frauds can be set aside in Bankruptcy. See Halsbury’s Laws of England, Vol. 15, 
p. 254. A settlement made for the purpose of safeguarding the interest of the settlor, or his 
family, at a time when he is about to enter upon a speculative | business will be impeachable on 
that ground alone. 

The most important feature of this case, which distinguishes it from the case cited by the 
learned pleader for the opponents (52 Mad. 717, ¥.3.) is that the Insolvent himself is a co-trustee 
in each case. The Court is not called upon to adjudicate on the title of persons who are total 
strangers. 

The Insolvency Court, therefore, exercised its discretion to try the applications. 
Two trustees under the trust deeds appealed, and the lower appellate Court 
came to the same conclusion as the Insolvency Court, for the following reasons :— 

Referring first to the question of jurisdiction, I must at once say that the powers conferred 
by s. 4 of the Provincial Insolvency Act are so wide and the discretion vested in the Insolvency 
Court is also so Wide as to include not only all questions of title or priority but even questions 
involving matters of law or fact. The words in s. 4: “All questions of any nature whatever” 
are wide enough to confer jurisdiction on the Insol’ency Court. Similarly the words “For the 
purpose of doing complete justice or making complete distribution of property "are wide enough 
to confer full discretion in the Insolvency Court to take cognisance of matters arising in insolvency . 
The learned advocate for the appellant, however, urged that in miscellaneous application No. 89 
of 1941 outstandings were to be recovered that these weremoney claims and, therefore, they 
cannot be decided by the Insolvency Court, that suits will have to be filed and hence the Insol- 
vency Court has no jurisdiction. Iam afraid, the learned advocate has misunderstood or misread 
the Receiver’s prayers in the application. What he seeks by these applications is merely to 
annul the trusts in question for the benefit of the creditors. As a matter of fact, if the transfers 
resulting from the trusts are found to be fictitious, they are no transfers at all. They are in law 
void and legally inoperative and they need not even be set aside or annulled. All the same, 
s. 4 authorizes the Insolvency Court to declare that such transfers were void or inoperative. 
If the prayers and the reliefs sought by these applications, therefore, are properly understood, 
the question of jurisdiction would not arise at all. As, however, as I have just pointed out, if as 
a result of this enquiry the learned Subordinate Judge finds that the transfers as per these trust- 
deeds are fictitious, then he will make further orders-in this connection. It is too much to 
assume from this order, which is appealed against, that the learned Subordinate Judge will take 
upon himself to decide suits involving money claims against strangers. The learned advocate 
for the opponent Receiver made it abundantly clear that in case an occasion arose to recover the 
outstandings from strangers, the Receiver will file suits and those suits are not going to be decided 
by the Insolvency Court itself. 

The next question relates to the discretion of the Insolvency Court in taking upon itself the 
jurisdiction. The question is whether the Insolvency Court has erred in taking upon itself the 
jurisdiction. I will once more point out that s. 4 provides that where the Court deems it expedient 
or necessary to decide questions arising in insolvency for the purpose of doing complete justice or 
making a.complete distribution of the property of the insolvent, it will do so. In fact, once the 
Insolvency Court deliberately exercises its jurisdiction which is fully vested in it, under the 
provisions of s. 4 of the Provincial Insolvency Act, the appellate Court will not interfere. On 
this point the appellants’ case in the three applications is far too weak to be sustained. 

T have some difficulty in passing these orders, because these appeals arise out of findings on 
preliminary issues. The trial Court has yet to find out whether these transfers are real or fictitious. 
If ultimately they are found to be fictitious, then ‘the trial Court has jurisdiction beyond all 
question. Similarly the discretion of the trial: Court will-be deemed to have been judicially 
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exercised. In case, however, the Court holds thal these are not fictitious transfers, the Court 
will, I am sure, pass orders according to law. In any case, therefore, these appeals cannot be 
allowed. 

The trustees applied to the High Court in revision. 

The application was heard by a full bench consisting of Chagla C.J., and Bav- 
‘dekar and Dixit JJ. 

S. A. Desai, with A. G. Desai, for applicants. 

S. M. Shah, with B. M. Shah, for opponents. 

S. A. Desai. These three A annie arise out of three applications made by a 
receiver in insolvency to set aside three deeds of settlement, two in 1985 and one in 
1982, executed in favour of members of the family of the insolvent. The petition 
to adjuciate him an insolvent was presented in 1940, i.e. admittedly more than two 

' years after the impugned transfers. 

The question before the full bench is : whether the insolvency Court has jurisdic- 
tion to enquire into the validity of transfers made more than two years before the 
date of application for insolvency. 

It is clear that under s. 58 of the Provincial Insolvency Act of 1920, which governs 
the present case, the insolvency Court has no jurisdiction to question the validity 
of the transfers which is much more than two years before the date of the applica- 
tion for insolvency. But the question that arises here is whether apart from s. 58 
the Insolvency Court can enquire into the validity of the transactions under s. 4 
of the Act. ' 

Section 4 of the Act opens with the words “Subject to the provisions of this 
Act.” Hence, it is subject to s. 58 of the Act, which permits enquiry into transac- 
tions entered into within two years of the petition. Section 4 is newly added. Under 
s. 58 a transfer otherwise valid can be challenged if it is within two years of the 
petition for insolvency, but cannot be challenged even if it is invalid provided it 
18 more than two years old. 

[Cmacra C. J. You must assume for the purpose of s. 58 that the transaction 
is valid in the first instance. It is only voidable under certain circumstances. ] 

I submit that it applies to all sorts of transactions void or voidable. But the 
question here is whether s. 4 of the Act enlarges the power of the Insolvency Court 
to enquire into the validity of transactions entered into more than two years 
before the petition for insolvency. - 

(Shah. Section 4 is wider than s. 7 of the Presidency-towns Insolvency Act 
and the English Act where the word “title” is not used.) 

I submit that the Insolvency Court can go into the question of title, only within 
the limits prescribed by s. 58. Under s. 58. jurisdiction is denied to the Insolvency 
Court to enquire into transactions beyond two years of the petition. 

It is only s. 58 which confers jurisdiction to deal with antecedent transactions 
inasmuch as it forms part of Part IM dealing with “ Effects of insolvency on 
antecedent transactions.” Further it is only s. 58 and not s. 54 which provides 
for annulment of transactions by the Insolvency Court. 

(Shah. It was the decision in Khushhali Ram v. Bholar Mal! that necessitat- 
ed the change and hence s. 4 was enacted.) 

{[BavpEK4r J. Do you mean to suggest that by s. 58 the right to enquire into 
transactions more than two years old is taken away ?] 

That is so. 

[Caacia C. J. But s. 58 deals with only one class of transfers, viz. voidable 
and not void ai 

The section contemplates even bogus transfers. The application in the present 
case alleges that the transactions’ were fictitious, bogus, nominal and inoperative. 

[Cuaca C. J. That means there were no transfers in fact. They need not 
be set aside.] 

Section 39, Specific Relief Act, provides for setting aside of void as well as of 
voidable transactions, 

Section 55 of the Presidency-towns Insolvency Act uses the word “void.” 
The Act does not seem to make any distinction between void and voidable 


1 (1915) L L. R. 87 All. 252, 
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transactions. The same transaction cannot be “void” on the original side of the 
High Court and “voidable” in the mofussil. 
Refers to Mulla on Insolvency, pp. 52-58; and Mukerji J.’s judgment in Hari 
_ Chand Rai v. Mott Ram? i 

Before the Provincial Insolvency Act of 1920 was enacted, the Allahabad High 
Court had taken the view that the Insolvency Court had jurisdiction to inquire 
into transactions more than two years before the insolvency petition. The Calcutta 
High Court took a contrary view. Hence s. 4 was introduced. 

{(Cuacua C.J. After the change, no High Court is in your favour.] 

The Chief Court of Oudh is in my favour. Refers to Sheikh Amjad Ali v. 
Mr. Nand Lal’ and relies upon G. N. Godbole v. Mt. Nant Bai, and upon the 
minority judgment of Sen J. in Anwar Khan v. Muhammad Khan.‘ 

I submit Raoji Pandarkar v. Bawachekar® is wrongly decided. English Courts: 
have as a rule not interfered with transfers beyond two years of the date of 
petition. The proper forum to enquire into such transactions is the ordinary 
Civil Court. 

S. M. Shah was not called upon to reply. 

Cuaca C. Jo One Keshavji Manekchand was adjudicated an insolvent on a 
petition presented by his creditors on August 24, 1940. Subsequently ‘the 
-Receiver in the insolvency filed three applications for setting aside three deeds 
of transfer dated January 25, 1985, January 80, 1985, and March 80, 1982. These 
transfer deeds were: one in favour of his son Harkissondas Keshavji, the second for 
the education and marriages of his daughters and for the maintenance and residence 
of the insolvent himself and third again for the benefit of his son Harkissondas. 

In the trial Court an issue was raised whether the Court had jurisdiction on its 
insolvency side to set aside these deeds of transfer. The learned Judge took the view 
that s. 58 of the Insolvency Act did not apply to the case as the deeds of transfer 
were made more than two years before the date of the insolvency petition, but he 
held that the Court had jurisdiction under s. 4 of the Act. An appeal was pre- 
ferred to the District Court, and the learned Assistant Judge, Thana, dismissed 
the appeal. In second appeal on the arguments advanced before me I felt some 
doubt as to whether the view taken as to the powers of the insolvency Court by a 
division bench of this Court in Raoji Pandarkar v. Bawachekar® was the correct 
view, and on that the matter was referred to a full Bench and it has now come 
before us. ; 

Section 58 of the Troireney Act enables the Receiver in insolvency to avoid 
voluntary transfers. a transfer is made which is not in good faith and not for 
valuable consideration unless it is made beforeʻand in consideration of marriage 
and if it is made within two years of the presentation of the insolvency petition, 
then it can be avoided by the Receiver in insolvency. It is important to note 
that the transfers ‘when they were made by the insolvent were valid transfers. 
Under ordinary law it is open to a person to make a voluntary transfer. He can 
make a gift or he can pass a valid title by executing a deed of transfer without 
taking any consideration for the transfer. But s. 58 provides that these transfers 
although valid can be challenged at the option of the Receiver in insolvency provi- 

` ded the conditions laid down in that section are satisfied, viz. that the transfer 
must be made within two years of the date of the presentation of the petition. 
-If the transfer was made anterior to that date, then it is not subject to the challenge 
of the Receiver in insolvency. 

Mr. Desai for the appellants has contended that these three transfers were 
executed long before two years of the date of the presentation of the insolvency 
petition and according to Mr. Desai these transfers fall within the ambit of s. 58 
and therefore it is not open to the Receiver in insolvency to challenge these transac- 
tions in the insolvency Court. The jurisdiction of the insolvency Court to consider 
questions of title is conferred by s. 4 of the Act, which lays down that subject to 
the provisions of the Act, the Court has full power to decide all questions whether 


1 (1926) I. L. R. 48 All. 414. $ 4 Gaan I. L. R. 51 AIL 550, F.B. 
2 (1980) I. L. R. 5 Luck. 742. 5 (1985) 37 Bom. L, R. 478. 
3 [1988] A. I. R. Nag. 546. °` ' ~`6 (1985) 37 Bom. L. R. 478. 
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of title or priority or of any nature whatsoever, and whether involving matters of 
law or of fact, which may arise in any case of insolvency coming within the cogni- 
zance of.the Court, or which the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a complete distribution of 
property in any such case. ; 

It is perfectly true that s. 4 is merely declaratory of the jurisdiction of the 
insolvency Court. It does not declare any substantive law and s. 4, as its very 
terms indicate, has to be read subject to the other provisions of the Insolvency Act. 
Therefore Mr. Desai is right when he says that if a transaction falls within the ambit 
of s. 58, then it can only be challenged provided the conditions laid down in that 
section are satisfied. It would then not be open to the Receiver to say that 
although the transaction falls under s. 53 and ne could not challenge it under s. 58 
‘because he could not satisfy the conditions, he would fall back upon s. 4 and 
invoke the wider jurisdiction conferred by that section. But the question we 
have to consider is whether all transfers mace by an insolvent which are to be 
challenged necessarily fall under s. 58 of the Act. 

In this particular case the Receiver challenged these three deeds of transfer on the 
ground that they were nominal and fictitious transactions and that they were not 
intended to transfer the real interest of the insolvent in the properties. Therefore, 
on the allegation of the Receiver no title passed under these deeds of transfer to the 
transferee. These transactions were not voidable but they were void. These 
transactions were not valid in their inception and at no time did they transfer 
any title to the transferee. In our opinion transactions which are challenged on 
the ground of their being fictitious or nominal do not fall within the ambit of s. 58. 
If they do not fall within the ambit of s. 58, then s. 4 is wide enough to confer 
upon the insolvency Court jurisdiction to decide whether these transactions were 
in fact nominal or fictitious. Unfortunately the trial Court did not raise the issue 
in the proper form. The issue it raised was: Has the Court jurisdiction on its 
:nsolvency side to set aside the trusts created? If the transaction is fictitious or 
nominal, it is not necessary to set it aside. It is not necessary to avoid it. It 
was void ab initio and all that the Receiver in insolvency might want is a mere 
declaration that in fact those transactions were void and of no effect. Therefore 
the issue that the trial Court should have ccnsidered and should have tried was 
whether these three transactions challenged by the Receiver were nominal and 
fictitious as alleged by him. If they were ncminal and fictitious, then they did 
not fall within the ambit of s. 53 and could be declared to be void under s. 4 of the 
Insolvency Act. If they were not fictitious and not nominal and they were real 
transactions although voluntary, then they would fall within the ambit of s. 58. 
and not having been challenged within the period required by that section could 
not be avoided by the Receiver in insolvency. The learned District Judge took 
the right view of the case and held that the trial Court had yet to find whether 
these transfers were real or fictitious, and it also took the view that if ultimately 
they were found to be fictitious, then the trial Court had jurisdiction beyond all 

vestion. 
4 The position with regard to the law on the subject is this. Under the Provincial 
Insolvency Act as it was enacted in 1907 there was no section corresponding to 
s. 4, That section was incorporated in the stacute by Act V of 1920. There was 
a conflict of view between the Allahabad High Court and the Calcutta High Court 
whether the Court had jurisdiction to adjudicaze on titles affecting strangers with. 
regard to transactions which were challenged on the ground that they were fictitious 
and nominal. The Allahabad High Court took the view that the Court had juris- 
diction and the Calcutta High Court took the view that the Court hed no jurisdiction 
(See judgment of Suleman J. in Hari Chand Rai v. Moti Ram). Thereupon 
the Legislature enacted 8. 4 of the Insolvency Act and it seems to us that after the 
enactment of that section there can be no doukt as to the jurisdiction of the Court 
to decide questions of title affecting strangers in cases which are not covered by 
s. 58 of the Act. It is also important to note that the language of s. 4 is much. 
wider than the language of s. 7 of the Presilency-towns Insolvency Act and. 
1 (1926) I. L. R. 48 AD. 414, 417, 
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also s. 105 of the English Act of 1914. Neither the English Act nor the Presidency- 
towns Insolvency Act refers to title in the corresponding sections. Both these 
sections deal merely with the question ‘of -priority. -It is only the Provincial 
Insolvency Act which in terms confers upon the Court jurisdiction not only to 
consider questions of priority but also questions of title. . This was the view taken 
by this Court in Raoji Pandarker v. Bawachekar+ Mr. Justice Murphy, and Mr. 
Justice Barlee were dealing with a case of a sham and colourable transaction and 
they held that the Provincial Insolvency Court had jurisdiction to deal with such 
a transaction under s. 4 irrespective of s. 58 of the Insolvency Act and Mr. Justice 
Murphy at p. 481 says that there is a consensus of judicial opinion in favour of 
the view that the Court bas jurisdiction to deal with such transactions under s. 4. 

That was as long ago as 1985, and since 1985, if anything, that consensus has grown, 
against the view put forward by Mr. Desai and in support of the view of this Court. 

Our attention has been drawn to the decision of the Allahabad High Court, 
Anwar Khan v. Muhammad Khan,? the decision of the Caleutta High Court in 
Shree Shree Radhakrishna Thakur v. The. Official Receiver? of the Patna High 
Court in Biseswar Chaudhuri v. Kanhai Singh,‘ of the Nagpur High Court in G. N. 
Godbole.v. Mt. Nani Bait,’ and of the Lahore High.Court in Budha Mal v.. Official 
Receiver,’ all the High Courts taking the same yiew as taken by this Court. The 
only solitary exception, ‘with respect, is the Lucknow Chief Court which takes a 
contrary view in Amjad Ali v. Nand Lal Tandon.” In our opinion, therefore, 
Raoji Pandarker v. Bawachekar was rightly decided and the Court has jurisdiction 
to try the question whether these three trapsfer deeds, were-fictitious and nominal 
as alleged by the Receiver. 

Mr. Desai has impressed upon us the point of view that a. stranger should not 
be compelled to submit to the jurisdiction of the insolvency Court unless he consents 
s0 todo. Section 4 merely confers power upon the Court to depide questigns of title 
affecting strangers. It is left to the discretion of the Court whether it should be 
done or not. this case both the lower Courts haye exercised the discretion in 
favour of deciding this question of title in which strangers. to the insolvency are 
intérested, and we see no reason why weshould interfere with the discretion exercised 
by the lower Courts, the more so when the allegation of the Receiver i is. that all 
these three transfer ‘deéds were intended by the insolvent as a screen against his 
creditors and nominally he was benefiting ot any outsider but his.own relations, 
being his son, wife and daughter. We therefore agcee with the learned Assistant 
Judge that the trial Court should try the issue whether the transfers are real or 
fictitious. ` If the trial Court comes to the conclusion that they are nominal and 
fictitious as alleged by the Receiver, then it.should proceed to give the deglaration 
that the Receiver asked the Court.to do.. If, on the other hand, the Court comes 
to the conclusion that the transfers are not nominal or fictitious but they were 
real transactions although voluntary. in their nature, then it.wouldibe the duty 
of the Court to decide that they fall under s. 58,.and not having been challenged 
within two years of the date of the presentation . of me EEPE PERRIN the 
application of the Receiver would fail. < ; 

e mherciore dismiss the Appen with costs. ee 
e; ae, ” Aotita Komisii 
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‘Before the Hon'ble Mr, M. C. Chagla, Chief Justice, Mr. Justice Bavdekar and Mr, Justice Dizit. 


SDRAM LACHMAYA v. MALLAYA LINGAYA CHILAKA.* 


Indian Limitation Act (IX of 1908), Arts. 139, 144—Suii by landlord to recover possession of demised 
premses on determination of lease—Artacle of Limilation Act applicable. z 


A suit by a landlord based upon title to recover possession of the demised premises from 
his ex-tenant on the expiration of the tenancy is governed by art. 189, and not by art. 144, 
of the Indian Limitation Act, 1908. 


Ramanuj v. Ramkrishna, Kantheppa v. Sheshappa,* Chandri v. Dafi, and Purshottam 
v. Vishnu,‘ followed. 
Shravan v. Fattu,’ dissented from. 
Ichalal v. Nage,* distinguished. 
Allah Rakhi v. Mohammad Abdur Rahim," explained. 


Suir for declaration and injunction. 

The house in dispute originally belonged to the plaintiff Lachhmaya. He 
sold it to the defendant Mallayya for Rs. 6,000 on June 16, 1928. 

In April 1924, the defendant let a portion of the house to one Kadam for a period 
of 11 months under a rent-note. On July 11, 1924, he let the remaining portion 
cf the house to the plaintiff for a similar period under a rent-note. Since the 
expiry of the periods of the two rent-notes the two portions of the house were in 
plaintiff’s ession. Even after June 11, 1925, that is from the expiry of his 
tenancy, the plaintiff paid no rent to the defendant. 

On July 7, 1984, the plaintiff filed a suit against the defendant for a declaration 
that the sale-deed passed by him in 1928 was hollow and benami to shield the 
house from the creditors of his son Shidram who was a spendthrift and for an 
injunction to restrain the defendant from interfering with the plaintiff’s possession 
cf the house. 

The trial Court held that the sale deed of 1923 was a, genuine transaction, and 
that the plaintiff had not become owner of the house by adverse possession, The 
suit was accordingly dismissed. 

On appeal, the ‘Tower eppellate Court also held that the sale was not hollow or 
sham, but decreed the suit on the finding that the plaintiff had become owner of 
the house by adverse possession, for the following reasons :— 

“ On a consideration of all the evidence, therefore, I am satisfied that even after the sale, 
possession of the house excepting for the portion given to Kadam during 1924-25 for 11 months 
was with the appellant, and that after the expiry of Kadam’s lease in March 1925, the appellant 
has been in possession of the entire house till now. That possession was necessarily adverse to 
the respondent, excepting for the portion covered by the appellant’s own rent-note, exhibit 71 ; 
and in respect of this latter too, the possession became adverse on the expiration of exhibit 71. 
In Shravan y. Fattu, 28 Bom. L. R. 1857, the possession of a tenant after the expiration of the 
term of the lease was held to become wrongful and it was further held that in the absence of any 
proof of a fresh tenancy, time began to run against tke landlord from the time when the lease 
expired. This decision was followed in Purshotam v. Pishnu, 20 Bom. L. R. 1882, and though 
the suit there was brought by the landlord against the tenant, it was dismissed on the same 
principle. In Ram Brich Singh v. Sonjhart Koer, 58 I. C. 880, it was held that a person, who 
has by adverse possession acquired an indefeasible title to property under s. 28 of the Limitation 
Act, is entitled to maintain a suit for its possession if he subsequently loses it. In the present 
case the appellant’s posession of the house, at any rate after the expiry of the rent-note, exhibit 71 ; 
viz. from June 11, 1925, onwards, was adverse tə the respondent and as such adverse possession 
was for more than 12 years before the suit, it must be held that the appellant has acquired title 


* Decided, February 4, 1948. Letters Patent (1897) I. L. R. 22 Bom. 898. 
Appeal No. 87 of 1948, against the decision of (1900) 2 Bom. L. R. 491, 
Macklin J., in Second Appeal No. 446 of 1941 8. ©. I. L. R. 24 Bom. 504. 


on 


preferred against the decision of M. C. Shah, 4 et 29 Bom. L. R. 1382. 
Assistant Judge at Sholapur, in Appeal No. 251 5 (1926) 28 Bom. L. R. 1857, 
of 1989, reversing the decree by K. M. 6 (1920) 28 Bom. L. R. 60. 
Hanbarhstty, Joint Subordinate Judge at 7 (1983) L. R. 61 I. A. 50, 
Sholapur, in Civil Suit No. 1048 of 1988. 8. ©. 86 Bom. L. R. 408. 


1 [1922] A. I. R. P. C. 184. 


1948 | SIDRAM LACHMAYA 0. MALLAYA LINGAYA (F. B.) 85 


to the house itself by adverse possession. He is consequently entitled to the declaration and 
injunction sought.” 


The defendant appealed to the High Court. 


The appeal was heard by Macklin J., who reversed the decree and dismissed 
the suit on October 5, 1942, delivering the following judgment. 


MacKu J. The plaintiff sold his house in 1928 to the defendant for Rs. 6,000 
In 1988 he brought the present suit for a declaration that the sale in 1928 was 
without consideration and therefore void, and in the alternative for a declaration 
that he was the owner of the house by adverse possession. The trial Court held 
that the plaintiff had failed to prove either of his contentions and dismissed the 
suit. The lower appellate Court agreed that the plaintiff had failed to prove that 
the sale was without consideration and held on the contrary that it was with full 
consideration; but it nevertheless accepted the rest of the case of the plaintiff and 
gave him a declaration on‘the ground of his adverse possession. The defendant 
now comes in second appeal. i 

In view of the utter falsity of the plaintiff’s principal case, it is surprising in my 
view that the lower appellate Court should have been prepared to accept as much 
of his evidence as it has accepted. But though I most certainly should have re- 
jected it-all had I been dealing with the appeal myself, it is not open to me in second ' 
appeal to interfere with the finding of fact or appreciation of the evidence unless 
I find that the evidence relied upon does not go far enough to establish the case 
held to be established by the lower appellate Court. In my view that is the posi- 
tion here. It was stated by the plaintiff that the defendant at one time was his 
tenant. This was denied by the defendant, who said that the tenancy was of 
different property altogether. The learned Assistant Judge disbelieved the de- 
fendant’s explanation and held it proved that the defendant had at one time been 
a tenant of the plaintiff. But apart from the fact that admittedly the defendant 
had paid Rs. 6,000 for the property and I can conceive of no reason why he should 
have consented to become a tenant of his vendor in such circumstances, the plain- 
tiff’s statement in this respect is cancelled out by another statement appearing 
in his evidence that the defendant never entered the suit house. That is one 
important piece of evidence which disappears. 

Then it is found that two tenants had been in possession of a portion of the 
house occupied by them as tenants for a period between 20 and 24 years. That is 
what they say; and the learned Assistant Judge has believed it. But this seems 
to be against what the plaintiff himself has said, namely, that they were his tenants 
for two years. That statement that they were his tenants for two years does not 
appear in the English record; but it does appear in the vernacular record, and 
there is no reason why it should not be set against the evidence of the tenants 
themselves. Then the plaintiff says that he does not know how many tenants 
there were, and that implies that there were substantially more tenants than 
these two; and if that is so, it follows that the plaintiff cannot be believed when he 
suggests that he has been in possession of that part of the house which was not in 
the occupation of the two tenants who have given evidence for him. Again he 
seems to cancel out his own statement. The result is that even if we take it that the 
plaintiff's payment of municipal taxes in 1980 is an indication of an adverse act, 
there is nothing to show that the plaintiff’s possession was adverse before the year 
1980. He came in on a rent-note, it is true, and the rent-note expired in 1935; 
and since then it does not seem that it had been renewed. But even if it could 
be said that his possession of the property upon which he entered as a tenant 
became adverse with the expiry of the rent-note, there is nothing to show that the 
portion of which he is now in possession is exactly the same as the portion for which 
he executed a rent-note. It is true that the defendant’s case against the plaintiff 
on the point of adverse possession is weak, and the defendant has practically no 
evidence to produce. But the plaintiff is not entitled to rely on the weakness 
of the defendant’s case. He must establish his own. He must show that his 
possession of the entire property has been adverse for the statutory period; and 
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if he fails to prove that his possession of the entire property has been adverse, 
he must at any rate establish that his possession of some particular part of it has 
been adverse for the statutory period. 

In my view the evidence does not establish either of those propositions. I 
think therefore that the trial Court was right in dismissing the plaintiff’s suit. 
This appeal must therefore be allowed, and the plaintiff’s suit be dismissed with 
costs throughout. 


The plaintiff appealed under the Letters Patent. 


The Letters Patent appeal was heard by Sen and Bavdekar JJ., on March 20, 
1947, when their Lordships made a reference to the full Bench, in the following 


+ terms. 


BavpEexaR J. This is an appeal under the Letters Patent against the decision 
of Mr. Justice Macklin. The suit from which the present appeal arises is filed by a 
person who sold his house in 1928 to the defendant for Rs. 6,000. His case was 
that the sale was without consideration, and therefore void. He, however, failed 
in it, and the only alternative case upon which he succeeded in the first appellate 
Court was with regard to his adverse possession from the date of the sale for more 
than twelve years. This finding of the first appellate Court was composed of two 

arts, one, that except for a portion of the house which had been given to Kadam 
acing 1924-25 for eleven months, the possession was always with the appellant 
ever since the date of the sale. The second portion of the finding was that the 
ossession was adverse to the vendee the defendant. Mr. Justice Macklin inter- 
ered with this finding on two grounds : one, that he himself did not believe the 
evidence which was adduced by the plaintiff to show that he was in possession of 

art of the house through two tenants to whom he had let certain portion .of the 
fou: and he did not also believe the plaintiff when he said that he himself was in 
possession of that part of the house which was not in the occupation of the two 
tenants who had given evidence for him. The plaintiff had besides passed a rent 
note to. the defendant of a portion of the house which expired in 1925. It was 
contended for the plaintiff that thereafter possession of the plaintiff became 
adverse to the landlord. Mr. Justice Macklin found himself unable to accept the 
position that the portion which was let to the plaintiff in 1925 was the same portion 
of which he was in possession at the time of the suit. He, therefore, held that the 
plaintiff had failed to prove his adverse possession of the house for more than 12 
years before the suit, and dismissed, therefcre, his suit with costs throughout. 

Now, in our opinion, in so far as the learned first appellate Judge held that the 
plaintiff was in possession of the whole house ever since the date of the sale except 
for the portion which was let to one Kodam during 1924-25 for eleven months 
was a question of fact, and unless it could be said that there was no evidence in 
support of the proposition or that the finding is arrived at by some error of pro- 
cedure it could not be interfered with in second appeal. It is true that the verna- 
cular record of the deposition of the plaintiff does seem to suggest {that the plaintiff 
said that the two persons who were examined as his witnesses were his tenants for 
two years; but then not only does the statement not find any appearance in the 
English records but upon inspection of the vernacular record it appears to us that 
the blank space which occurs after ‘2’ may be indicative of a zero having been. 
dropped here by the writer who took down the deposition. In any case, there 
was obviously evidence in support of the fmding of the learned appellate Judge 
that the plaintiff was in possession of the portion which he claimed he had let to 
tenants by those tenants, and there was no error of procedure committed by the 
learned Judge in arriving at the conclusion at which he had arrived. Even if, 
therefore, the finding was not such as a Judge who is sitting singly in this Court 
would have arrived at himself, or even if the finding was perverse, there was no 
jurisdiction to interfere with the finding. 

No doubt, the question as to whether the possession which was found was ad- 
verse was a question of law; but then leaving aside for the moment the question 
of the portion in regard to which the plaintiff had executed a rent note, for the 
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‘rest he was a vendor in possession of the property which he had sold, and again 
with the exception of the portion which he had taken on a rent note, his possession 
after the sale would obviously be adverse to the landlord, so that if the finding of 
the appellate Judge with regard to the plaintiff’s possession of this portion has to 
be accepted, then the finding that the plaintiff had failed to prove his adverse 
possession for more than twelve years cannot possibly be maintained. 


The necessity of this reference to a full bench, however, arises in connection 
with the portion which the plaintiff himself took on a rent note from the defen- 
dant. In this rent note the plaintiff stated that the whole house belonged to the 
defendant; but that statement would, at the most, amount to an acknowledgment 
of the title of the defendant in respect of the portion not covered by the rent note, 
and inasmuch as even after the acknowledgment the plaintiff remained in posses- _ 
‘sion of the property for more than twelve years, the possession so far as the portion 
which he had not taken on rent note was concerned was adverse to the landlord. 
With regard to the portion which the plaintiff himself had taken on a rent note, 
the possession under the rulings of this Court in Shravan v. Fattu, and Purshottam 
v. Vishnu,? is that a tenant’s possssion after the expiration of the term of lease is 
adverse to the landlord. Now, so far as the latter case is concerned, it can be said 
that it is not quite clear from the reports of the case as to whether the suit was 
based upon title or the suit was based upon an allegation by a person that he had 
let certain land to the tenant and was entitled to recover possession of it back from 
him as the tenancy had expired. In the latter case, the article applicable would 
obviously be art. 189 of the Indian Limitation Act, and inasmuch as time starts 
running against a landlord from the date upon which the tenancy expires, the de- 
cision is justifiable upon the ground that the suit was barred under art. 189 of the 
Indian Limitation Act. ‘If, however, the suit was based upon title, then the view 
which has been taken in it that the article applicable was art. 189 of the Indian 
Limitation Act conflicts with the decision of this Court in Ichalal v. Nago.* 


- On the other hand, in Shravan v. Fatiu, which was a case by an ex-tenant to 
recover. possession of land, the tenant’s title was held to have been proved, inasmuch 
as he had been in possession of the land which he had taken on lease for more than 
twelve years after the expiry of the lease. It was held specifically that such 
possession was adverse to the landlord, and the tenant had become owner of the 
‘land by adverse possession for more than 12 years. When a similar argument was 
addressed to this Court in Ichalal v. Nago the argument was negatived. That 
was a case in which the plaintiff’s father Jagmohandas purchaged an undivided 
half share in a piece of land from two persons Bhiku and his son Anu. Before the 
purchase they were tenants-in-common of the property in dispute with two others, 
namely, Hari Dharma’ and his son Sakharam Hari. After the plaintiffs father 
purchased. the.undivided half share from Bhiku Dharma and Anu Bhiku he let 
them upon a rent note executed by Bhiku and Anu in his favour. The period of 
the rent note expired on August 22, 1904. In the year 1918 Bhiku, Anu, Hari 
and Sakharam sold the entire land to the defendant, and the plaintiff filed the 
suit on A) t 28, 1917, for recovery of joint possession of the land along 
with the defendant.. The plaintiff had no quarrel with regard to the tenants-in- 
common. of his vendors being entitled to an undivided half share in the land along 
with him nor had he got any objection to their having joint possession with him. 
His contention was that Bhiku and Anu had no right to sell an undivided share 
in the land to the defendant inasmuch as they had already sold that share to his 
father. That contention was obviously well-founded. The plaintiff was met 
with a contention that inasmuch as Bhiku and Anu had remained in joint posses- 
‘sion of the land along with Sakharam and Hari after the expiry of the rent note in 
circumstances in which no fresh tenancy could be inferred, it must be held that their 
possession was adverse to that of the plaintiff, and art. 189 applying the suit 
was barred by time.. This contention was negatived, and Fawcett J. specifically 
mentioned that even though the plaintiff had mentioned in his plaint that he had 
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let his undivided share to Bhiku and Anu the suit was based upon the plaintiff’s 
title as: owner, and even though a tenancy had determined, art. 189 had no 
application, and the article which had application was art. 144. He did not say 
specifically that even though Bhiku and Anu had remained in possession of the 
undivided share of the plaintiff in the suit land for more than twelve years after 
the expiry of the tenancy without payment of rent, even so their: possession was 
not adverse. But if it was adverse, then ov2iously even on the supposition that 
art. 144 applied, plaintiff’s suit would have been barred by limitation. It would 
appear, therefore, that it was held in this case that something more was necessary 
in order to constitute adverse possession by a tenant other than mere non-pay- 
ment of rent, and it made no difference whether the tenancy expired or not. 

Now, apart from this conflict, the matter appears to us to be as follows: In 
* England the recognition of a tenancy at sufferance arose from a desire to prevent 
the pesos holding over from being a disseisor, and therefore in a position to acquire 
a title by adverse possession ; Halsbury’s Law3 of England, second edition, Vol. XX, 
p. 122, note (i), and it would appear thatthe possession of a tenant by sufferance 
was not at common law adverse to the landlord. That was what is mentioned 
in Vadapalli Narasimham v. Dronamraju Scetharamamurthy,: where the case of 
Taylor v. Horde, 2 Sm. L. C., at p. 782, Eighth Edition, is mentioned in support 
of the proposition. At present in England the question is governed by a statute, 
and the old doctrine of adverse possession has been abolished ; Halsbury, Vol. XX, 
second edition, p. 122, note (i). In a suit by a reversioner to recover possession of 
land, time starts running from the date when the estate falls in possession, which in 
the case of a landlord who is only entitled to the reversion means the date of 
expiration of the tenancy, and presumably if the landlord does not sue within the 
period of twelve years from the date of the expiration of the tenancy on a principle 
analogous to that contained in s. 28 of the Indian Limitation Act, the landlord’s 
title is extinguished. So far as this country is concerned, there are remarks 
to be found that the doctrine of tenancy at sufferance has no application; see 
Ramanuj v. Ramkrishna,* the first judgment of Fletcher J. in the High 
Court, as an authority for this proposition was mentioned Chandri v. Daji 
Bhau.2 That was a case of a suit by a landlord against a tenant whose tenancy 
had expired. It is not quite clear from the report whether the suit was based a 
a title or merely upon an allegation that the defendant had obtained the land in 
suit from the plaintiff upon a lease, and the time of the lease having expired, the 
defendant must restore possession to the plaintiff without raising any question of 
title. The argument which was addressed to the Court was that even if art. 189 
applied, after the expiration of the period of the tenancy agreed to between the 
parties, there was what was called a'tenancy by holding over, and there was no 
determination of that tenancy within twelve years before the institution of the 
plaintiff’s suit. It was held that on the assumption that art. 189 applied, time 
would start running from the date of expiration of the tenancy evidenced by the 
rent note which was passed by defendant No. 1 to his father. With regard to the 
application of art. 144 it was said that inasrauch as art. 189 applied, art. 144 
could not apply, because that article was a zesiduary article, which would have 
application only if there is no special article prescribed. In the result, therefore, 
Chandri v. Daji Bhau does not seem to be an authority for the proposition that the 
possession of a tenant after the expiration of the tenancy was adverse to that of 
the landlord. All that was decided in that case was that where a tenancy had 
expired, time starts running from the date of expiration of the tenancy, and the 
proper article to apply is art. 189. This might have helped for reasons which 
I will mention below in case it was held that in all cases in which the person who 
had filed the suit was either the landlord or his representative art. 189 was the 
correct article to apply and not art. 144, whether the suit was based upon title 
or was based upon an alleged lease which had expired. But as it does not appear 
from the report of the case what the suit was based upon, even the argument under 
s. 28 of the Indian Limitation Act would not help the plaintiff. 
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Sir Amberson Marten, who delivered the judgment in both Shravan v. Fattu, 
and Purshottam v. Vishnu, appears to have relied on this case. He does, as a 
matter of fact, point out in the case of Shravan v. Fattu that Mr. Justice Candy in the 
judgment in Chandri v. Daji Bhau expressly stated that the possession of such a 
person holding over is wrongful; but this is not conclusive upon the question as 
to whether the possession of the tenant is adverse to that of the landlord. Posses- 
sion may 'be wrongful and yet not necessarily be adverse, because as was pointed 
out by their Lordships of the Privy Council in Ejas Ali v. Special Manager, Court 
of Wards) “the principle of the law is firmly established that a person who 
bases his title on avers possession must show by clear and unequivocal evidence 
that his possession was hostile to the real owner and amounted to a denial of his 
title to the property claimed.” The possession may consequently be wrongful and 
yet the circumstances of the case may be such that it could not be said that the. 
possession was hostile to the real owner and amounted to a denial of his title to the 
property claimed. ,It has got to be remembered that in the majority of the cases 
where persons let their lands to tenants, assuming for the purpose of argument that 
there was no other relationship between them before the commencement of the 
tenancy and they were perfect strangers, in very few cases a fresh rent note is 
taken before the expiration of the older one; and in 90 per cent. of the cases 
when tenants remain upon the land without "executing the rent note after the 
expiry of the previous one, if one were asked the question as to whether the state 
of the mind of the tenant on the day following the date upon which the tenancy 
expired was such that it was inconsistent with any other conclusion but that the 
tenant wanted to deny the title of the landlord, the reply must be no. In 90 per 
cent. of such cases the tenants remain upon the land without the least intention 
of denying the title of the landlord, and in a very large majority of them rent notes 
are, as a matter of fact, passed, and every thing goes on smoothly ; but if we are 
going to suppose that immediately the tenancy in such a case expires the possession 
of the tenant on the day after the tenancy is not only wrongful but adverse, the 
inference will have no relation to the facts as one finds them-in real life. As a 
matter of fact, their Lordships of the Privy Council themselves seem to have 
negatived the view that even though a landlord’s suit against a tenant may 
be barred under art. 189 of the Limitation Act twelve years having elapsed 
after the expiration of the tenancy, the tenant’s possession could be said to be 
adverse, because in Allah Rakhi v. Mohammad Abdur Rahim,* where the defendant 
in a suit for possession pleaded that his possession had been adverse to the plaintiff 
for the statutory period and at the same time relied on art, 189 as barring plaintiff’s 
suit, their Lords ships observed (p. 58) : 

“ It may be noted at once that the appellant’s plea of adverse possession i is obviously incon- 
sistent with the application of art. 189, which relates to the case of a landlord suing to recover 
possession from a tenant,” 

This case was not before Sir Amberson Marten when he took the. view which I 
have mentioned above in Shravan v. Fattu and Purshottam v. Vishnu as it could 
not of course be because it is of the year 1988. 


. He also relied upon another case of the Privy Council, the one in Ramanuj v. 
Ramkrishna, which I have already mentioned above, which he thought was in 
favour of his view, because the decision in Chandri v. Daji, Bhau was cited to the 
Calcutta High Court, and the Board upheld the view of the Calcutta High Court 
that the landlord was barred by limitation. It must be pointed out, however, that 
the decision of the Board in that case is a very brief one stating that no reason 
whatsoever was shown to them for disturbing the judgment of the High Court. 
On the point of law all that the High Court appears to have decided in that case 
was that the suit was barred by limitation bécause art. 189 applied. It is not quite 
clear as to whether the suit was based upon title or eee upon the lease which had 

expired. If it was based upon lease, art. 189 would ap and twelve years having 
e after the expiration of the tenancy, the suit weld be be barred by timie whether 
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the tenant’s possession was adverse or not, and that was after all the only question 
which arose in the -suit which was a suit for possession. 


Even so, the plaintiff in this case would be entitled to succeed if it could be 
said that owing to the.application of s. 28 of the Indian Limitation Act the landlord’s 
title was extinguished and the plaintiff got a citle owing to the expiration of the 
statutory period after tig determination of the tenancy. Section 28 of the Indian 
Limitation Act says : ‘ 


4 


“ At the determination of the period hereby limited to any person for instituting ‘a suit for 
possession of any property, ‘his right'to such property shall be extinguished.” 


We are hot concerned in this case with determining the article which would apply 
to any suit, “because the ‘plaintiff’s suit here is that he has obtained by adverse 
possession title to'even that portion of the house which had been let to him. 

Strictly speaking, if the tenant’s possession after the expiration of the tenancy is 
not adverse to the'landlord merely bécause the tenant remained in possession 
without payment of the rerit, then the plaintiff has failed to make out his adverse 
possession, ‘and coásequently a title obtained by such possession. But it is not 
necessary to construe thé plaint so strictly... It is not in dispute that even though 
more than twelve years élapsed after the expiration of the rent note executed by 
the plaintiff, the dMendant filed-no suit for recovery of possession of the pro 

and the question which then ‘arises is ds to whether we can say that the defendant's 

title is extingiished, bwing to the application of s. 28 of the Indian Limitation Act. 

The plaintiff filéd no suit bdsed upor his lease. ‘To such a suit art. 189 admittedly 
applies. “But plaintiff”: *s title to the property cannot be extinguished merely 
because’ he failed to’ filé a suit based upon the lease. It is open to a landlord to 
file a suit based upon title,” and it is only when one can say that plaintiff was barred 
by filing the suit wpon' thd title that one can say that the title was extinguished. 

Now, if art. 189 applies tó a'suit filed ‘by a landlord even if the suit was based upon 
title, then the plaintiff: must succeed, On the cther hand, if that article is confined 
to suits in’ which’ the’ P laintiff sues upon the lease which had expired, and Has no 
application to a ‘suit based’ upon title, then the landlord’s title can only be ex- 
tinguished if the ‘suit based upon title was barred by limitation. If such a suit is 
governed by art. 144 of the Indian Limitation Act, it would be barred by limitation 
cnly when the defendant makes ‘out adverse possession for more than twelve 
years. In that case, the ‘plaintiff must fail unless his possession can be said to be 
adverse to the laridlord ‘from the moment wher. the rent note which he had passed 
in favour of the ‘défendant expired. It is here where the ruling in Ichalal v. Nago 
comes in the way of the plaintiff. We notice that the words in the first column 
of art. 189 are ‘ suit by the landlord against a tenant.’ The article itself does not 
mention anything as to what the suit should be based on whether upon title or the 
expired lease. The view has been taken that when art. 189 applies twelve years 
having elapsed after the expiration of the tenancy, the landlord’s title is extinguish- 
ed; see the judgment ‘of Fletcher J.‘in Ramanuj v. Ramkrishna, which I have 
mentioned above. That view- also appears to have found favour with the 
Lahore High. Court., Speaking for ourselves, we are inclined to take that vN 
but the case of Ichalal,v. Nago comes in the way. 


We, therefore, refer to a full bench the following two questions :— 


1. Whether the possession of a tenant is adverse to the landlord upon the expiration of the 
tenancy merely because the tenant has not paid rent ; 
2. Whether to a suit based upon title by a landlord against his ex-tenant art. 189 is the 
azticle which, applies, or art, 144. 
The reference was heard. i 


T. N. Walawalkar and B.G. Thakor, for the appellant. 
K. B. Sukhtankar and M. M. Virkar, for the respondent.. 


Walawalkar. The first question referred to this full bench is (1) “ Whether 
the possession of a tenant is adverse to the landlord upon the.expiration of the 
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-tenancy merely because the tenant has not ‘paid rent?” and the second question 
referred to is (2) “ Whether to a suit based-upon title by a landlord against his 
-ex-tenant art. 189 applies or art. 144?” 

In the present case plaintiff sold his house to the defendant in 1928 for Rs. 6,000. 
Plaintiff remained in possession of. the same by passing in’ favour ‘of the defendant 
-a rent-noté which expired on June'11, 1925.' Plaintiff never paid rent thereafter. 
On July 7, 1988, i.e. more than twelve years after the expiration of the lease. 
Plaintiff filed the present suit for a declaration that the sale'in 1928 in favour 
of the defendant was hollow and without consideration and hence void and in 
the alternative prayed for a declaration that -he was the owner of-the house by 
adverse possession. 

Plaintiff claims to be in adverse possession since June 11, 1925, when the lease . 
expired. He has acquired a right to retain possession of that house by virtue of 
s. 28 of the Indian Limitation Act. is Bombay High Court.had laid down in 
Purshottam v. Vishnu! that a tenant’s possession after the expiration of the term 
of lease is adverse to the landlord. - ‘Atte T the tenancy éxpires a tenant is a tres- 
passer though his possession started lawfully. Landlord’s title was extinguished 
under s. 28 of the Indian Limitation Act as he failed to bring a.suit within twelve 
years of the expiry of the lease under art. 189 of the Act. 

[Cuacua C. J. If the landlord had filed a suit ant you, you would have 
pleaded art. 189.] 

Yes, the tenant in this case has perfected his title by adverse possession. Land- 
Jord’s right to possession. is extinguished under s. 28 of the Indian Limitation Act. 
The possession of a tenant not paying rent is not only wrongful but also adverse. 
Once it is shown that at one time the relations between the parties were those of'a 
landlord and tenant, the article that would apply would be art. 189, and not art. 144 
which is a general and residuary article. 


[Cuacua C.J. Is there any difference between wrongful possession and adverse 
possession T l . 
No 


eee J. The difference is in the mental attitude] 

‘The case of Gopika’ Raman Roy v. Atal Singh? is not applicable to the present 
case as the party failed to prove tenancy in that case. The case of Ichalal v. Nago 
was a case of tenancy-in-common. Hence in that case it was necessary to prove 
ouster. Relies upon Kantheppa v. Seshappat, Chandri v. Daji" and Ramanuj 
v. Ramkrishna.’ 


Sukhtankar. On the first question referred to the ‘fall “bench my submission 
is that mere non-payment of rent does not make the possession of the tenant 
adverse. See Jagdeo Narain Singh v. Baldeo Singh;' Mohammad Mumtaz 
Ali Khan v. Mohan Singh;? Yeshwant Vishnu v. Keshavrao Bhaiji? and Prasanna 
Kumar Mookerjee v. Srikantha Rout.° These wereno doubt cases where the period 
of tenancy was not fixed. The question whether the tenancy was. for a fixed 
period or riot ought not to make any differencé, because’ there is ńo distinction 
between the character of possession by a tenant whose period of tenancy is fixed 
and that of a tenant whose period is not fixed. In both c cases there must ‘be an 
assertion of his title by the tenant openly and continuously for the requisite period 
of limitation. To constitute adverse possession, the possession required must be 
adequate in sea publicity and extent. | 

The Courts are loath to convert a possession which commenced lawfully into an 
adverse possession: See Ganpatram v. Shivprasad, Rachotappa v. Konher Desh- 

pande, and Seshamma Shettatt v. Chickaya Hegade.'® A person who bases his title 
on adverse possesson must show by clear. and unequivocal -evidence that his 


1 (1927) 29 Bom. L. R. 1832. . 8 (1928) L. R. 50 A. I. 202, 208. 

2 a 81 Bom. L. R. 784, P.C. 9 (1914) TL. R. 39 Bom:-316, 319, 
3 io eae L. R. 60. x c. 16 Bom. L. R. 252. . 

4 (1897) I. L. R. 22 Bom. 893 10 aa i I. L. R. 40 Cal. 178, 180. 
5 (1900) 2 Bom. L. R. 491. 11 (1902) 4 Bom. L. R. 355. 

6 esal A. I; R. P.C. 184. - 12 n 36 Bom. L. R. 1083 

7 (1922) L. R. 49 I. A. 399, 412 18 (1902) L L. R.25. Mad. 507 


42 THE BOMBAY LAW REPORTER. [VOL. LI. 


possession was hostile to the real owner and amounted to a denial of his title to the 
property claimed. Mere non-payment of rent is not such an unequivocal act. 
There must be some overt act apart from meze non-payment of rent. 

The plaintiff on the expiry of the term of the lease becomes a tenant holding 
over and his possession cannot be adverse. His possession may be wrongful 
but certainly not adverse. To constitute a possession adverse there must be 
animus on the part of the person in wrongful possession that he is in possession in 
assertion of his right as owner, and it cannot Be said that the moment the tenancy 

ired the animus came in. 
Cnacia C. J Is there any authority where possession has been held to be 
wrongful but not adverse?] 
. Refers to Rudrappa v. Narsingrao1 Thai was no doubt a case under s. 9 of 
the Specific Relief Act, but the ratio of the decision is that a tenant holding over is 
not a mere trespasser. 

[Cuaca C. J. If art. 189 specifically provides for a suit by a landlord against 
a tenant, why should we resort to art. 144? Article 189 provides for suits by an 
ex-landlord against an ex-tenant. ] 

That brings us to the second question referred to the full bench. It is perfectly 
open to a landlord to sue on his title and to give up the special privileges that are 

owed to him when he brings a suit as a land_ord. If he brings a suit as a landlord. 
he need not prove his title. It is sufficient if he proves that the defendant had 
come into possession as his tenant. Even the court-fees that a landlord has to pay 
for a suit as a landlord are less than the court-fees that a plaintiff has to pay if he 
sues on title. The landlord may elect to give up these privileges and sue on title, 
in which ease he is put to the strict proof of his title. 

In Shravan v. Fattu * and Purshottam v. Vishnu it isnot clear from the reports 
whether the suit was based on title. I rely upon Ichalal v. Nagot where it is 
ony held that such a suit is governed by art. 144 and not by art. 189. 

rely upon the reasoning in Adimulam v. Pir Ravuthan.* If a tenant for years 
holds over, time does not begin to run against the landlord until the tenancy or 
sufferance has been determined. 

The Privy Council decision in Allah Rakhi v. Mohammad Abdur Rahim? lays 
down that the plea of adverse possession is inconsistent with the application of 
art. 189. 

[Cuacns C.J. It was the case of a licence. ] 

The defendant had claimed therein in the alternative that they were tenants. 

In Chandri v. Daji Bhau’ the suit was not based on title but was instituted 
after giving a notice to quit as a landlord. A suit based on title by an ex-landlord 
against his ex-tenant is governed by art. 144 and not by art. 189. 

Walawalkar, in reply. Adimulam v. Pir Ravutham® was not followed in Vadapalli 
Narasimham v. Dronamraju Seetharamamurtiy.” Nor is it followed by the Bombay 
High Court. Shravan v. Fatiu!® wasacase ci a suit by heir of tenant at sufferance. 


Cuaeta C. J. Two questions have been referred to this full bench by my 
brothers Sen and Bavdekar JJ., and the twc questions are : 
(1) Whether the possession of a tenant is adverse to the landlord upon the expiration of the 
tenancy merely because the tenant has not paid rent ? 
(2) Whether to a sult based upon title by a landlord against his ex-tenant art. 189 is the 
article which applies, or art. 144 ? è 
For the purpose of disposing of these twb questions it is sufficient to state just 
two facts. The plaintiff filed the suit among other reliefs for a relief that he was 
the owner of the property with which we sre concerned in this Full Bench. He 
was the tenant of the defendant and that tenancy terminated on June 11, 1925, 
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and the suit was filed on July 7, 1988. The plaintiff’s contention, with which 
we are now concerned, was that the title of his fandlogd had become extinguished 
under s. 28 of the Indian Limtation Act, that a new title was created in him and 
therefore he was entitled to the declaration which he sought in the suit. 

The question that arises for determination is which is the article which would 
govern a suit which the defendant might file against the plaintiff to enforce his 
right and recover possession, because under s. 28 of the Indian Limitation Act, 
at the determination of the period limited by the Indian Limitation Act to any 
person for instituting a suit for possession of any property, his right to such property 
shall be extinguished. Therefore, the question is what is the period laid down in 
the Indian Limitation Act for instituting a suit for possession as far as the defendant 
is concerned, because it is on the determination of the period that his right tọ 
recover the property would be extinguished and on the extinguishment of that 
right a new title would be created in the plaintiff which he could assert and in 
respect of which he could obtain a declaration from the Court. 

Now, there can be no doubt that on the determination of the tenancy on June 11, 
1925, the plaintiff became a tenant at sufferance, if we might make use of an 
English expression, or a trespasser. Although his possession was originally lawful, 
and he entered by lawful demise, at the termination of the tenancy his possession 
became wrongful and he became a trespasser. Therefore on the determination of 
the tenancy the right would arise in the landlord to recover possession from him 
of the property and the period of limitation would be governed by art. 189 of the 
Indian Limitation Act. 

Mr. Sukthankar for the respondent has contended that it would be open to a 
landlord to file a suit merely on title and not as a landlord and thereby attract 
the application of art. 144. Article 144 is'a residuary article, and it is a well re- 
cognised canon of construction of the Limitation Act that when there is a specific 
article dealing with a specific subject, that article is to be applied in preference 
to a general and residuary article like art. 144. Therefore, if in a suit for possession 
it is established that there was a relationship of landlord and tenant between 
the parties and that relationship has come to an end, then the only article that can 
apply is art. 189 and not art. 144. It will be apparent that if that is the correct 
position, we would not be strictly concerned with the question whether on the 
determination of the tenancy the possession of the tenant would become adverse 
or not. The rival arguments on this point are that as the tenant on the determina- 
tion of the tenancy becomes a trespasser and his possession becomes wrongful, 
that possession is adverse against the landlord. On the other hand, the contention 
‘is that although the possession of the tenant may be wrongful. it is not necessarily 
adverse, and a distinction is sought to be drawn between possession which may be 
wrongful and not yet adverse. In our opinion it is-not necessary to decide that 
question, because, as I just said, if art. 189 applies to every case where a landlord 
sues his tenant, then the question whether the possession of the tenant is adverse 
or not does not arise. The point from which limitation begins to run is the deter- 
mination of the tenancy, and once the tenancy is determined, it is immaterial 
and irrelevant to consider what is the character in which the ex-tenant continues. 
to remain in possession. 

Our Court almost consistently has taken the view that in a case by a landlord 
against a tenant it is art. 189 that applies. The first case which aight be looked 
at is Kantheppa v Sheshappa,a decision of Sir Charles Farran, Chief Justice, 
and Mr. Justice Candy. There at p. 897 Sir Charles Farran says : 

“ We are inclined to think that the termination of the period of a fixed lease, where nothing 
further occurs, is the time from which limitation begins to run against the landlord within the 
meaning of article 189 of the ‘Limitation Act.” 

The expression “ where nothing further occurs” is obviously with reference to 
s. 116 of the Transfer of Property Act, because it is open to the landlord on the 
expiration of the tenancy to accept rent from the tenant or otherwise assent to his 
continuing in possession and thereby create g fresh lease under the provisions of 
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that section. But if the landlord neither accepts rent nor otherwise assents to 
the continuing of the possession o; ‘he tenant, then it is clear that the tenancy 
expires, limitation begins to run a’ inst the landlord under art. 189 and his right 
to obtain possession from his tenar . would be barred after the period of 12 years. 

Then we come to a decision ot Sir Lawrence Jenkins and Mr. Justice Candy, 
Chandri v. Daji,) where the bench held that where a tenant holds over, he becomes 
a tenant by sufferance at the determination of the tenancy, and a suit to evict 
Lim must be brought within twelve years of that date and Sir Lawrence Jenkins 
in his judgment says that art. 189 deals with those questions where there has been 
the relationship of landlord and tenant. 

Then we come to two judgments of Sir Amberson Marten in Shravan v. Fattu,? 

and the other in Purshottam v. Vishnu.2 In Shravan v. Fattu the suit was by the 
son of an ex-tenant who claimed ownership by virtue of adverse possession and 
Sir Amberson Marten and Mr. Justice Percival held that on the expiration of the 
tenancy the possession of the tenant had become wrongful and also that the 
possession had become adverse within the meaning of art. 144 of the Limitation 
Act, and as 12 years had expired, the plaintiff had acquired a title by adverse pos- 
session. With great respect to the learned Chief Justice, we are unable to agree 
that on the facts of that case it was at all necessary to requisition the assistance of 
art. 144. As the relation of landlord and tenant was clearly established, the proper 
article that applied was art. 189 and not art. 144. Of course the Court came to 
the same conclusion, but we feel, with very great respect, that the decision was not 
correct in as far as it suggested that art. 144 might apply even in a case of land- 
lord and tenant. But Sir Amberson Marten, again speaking with very great 
respect, corrected himself in the following year when he delivered the judgment 
in Purshottam v. Vishnu, sitting with Mr. Justice Crump. There again it was a case 
between a landlord and a tenant. Here it was a converse case. It was a suit by a 
landlord to recover possession of the premises from the tenant and the defendant 
set up the plea of limitation, and Sir Amberson Marten reviewing all the authorities 
of this Court came to the conclusion that it was clear that the article that applied 
was art. 189 of the Indian Limitation Act, and as the tenant had continued in 
possession for more than 12 years after the determination of the tenancy, the 
plaintiff’s suit was barred. 
- What seems at first blush to be a discordant note has been struck in the decision 
in Ichalal v. Nago.* In that case the plaintiff purchased half share in a property 
from his, vendor and then the vendor executed a rent note in respect of that half 
share. Subsequently the vendor along with the owners of the other half share 
sold the whole property to the defendant and the plaintiff filed the suit for joint 
possession against the defendant. The defendant sought to contend that the 
plaintiff’s suit was barred because limitation began to run on the expiration of the 
tenancy of the plaintiff’s vendor, and as the svit had been filed 12 years after the 
termination of the tenancy the plaintiff was not entitled to-sueceed, and Sir Norman 
Macleod held that the suit was within time since it was governed by art. 144 
and not by art. 189 and the defendant failed to prove adverse possession. It 
will be noticed that Sir Norman Macleod expressly states in his judgment that the 
plaintiff was litigating his right as a tenant-in-common against the defendant who 
was the successor-in-title of bis vendor. What the plaintiff had purchased was 
e half share in a property and he thereby became a tenant-in-common with the 
other owners of that property and obviously there can be no limitation against him 
so long as there was no act of exclusion or ouster against him by his other tenants- 
in-common. Therefore, this decision on the very special facts on which it was 
decided does not in our opinion lay down a principle contrary to what has been 
laid down in the earlier decisions, viz. that in a suit between a landlord and a tenant 
the proper article that applies is not art. 144 but art. 189. 

We may also point out that the Privy Council has accepted the Bombay view 
as to the application of art. 189 as the correct view. In Ramanuj v 
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Ramkrishna? ja judgment of the Calcutta High Court came before their Lordships 
and their Lordships in delivering the judgment stated that there was no reason 
shown why they should disturb the judgment of the High Court, and when we turn 
to the judgment of the High Court we find that they held that in cases of tenancy by 
sufferance by a tenant holding over whose lease had expired, art.189 applied and 
the Calcutta High Court referred to the judgment of this Court in Chandri v. Daji 
with approval and it seems that as the Privy Council approved of the judgment of 
the Calcutta High Court and the reasoning of it, the statement of the law as laid 
down in the decision of Chandri v. Daji found favour with their Lordships. 

Mr. Sukthankar has relied on another and later decision of the Privy Council in 
Allah Rakhi v. Mohammad Abdur Rahim.? In that case the sajjadanashin of an 
ancient wakf sued to recover- possession of land from defendants with whose 
ancestors the land had been settled as mujawars. This was in 1926. It appeared 
that the sajjadanashin had dismissed the defendants from being mujawars of the 
shrine in 1898 but they had remained in Seperate of the land and had continued 
to act as mujawars. The High Court of Allahabad affirmed the decree for pos- 
session taking the view that no question of limitation arose as s. 10 of the Indian 
Limitation Act applied. The Privy Council agreed in affirming the decree for 
possession but on a different ground. Their Lordships held that s. 10 did not 
apply, but as the defendant had failed to prove adverse possession within art. 144, 
the plainiffs were entitled to possession. , What Mr. Sukhthankar relies upon is a 
passage in the judgment of Sir Lancelot Sanderson at p. 58. This is the passage : 

“The learned counsel for the appellants referred to article 189 as well as article 144, It 
may be noted at once that the appellant’s plea’ of adverse possession is obviously inconsistent 
with the application of article 189, which relates to the case of a landlord suing to recover pos- 
session from a tenant.” : ` 

If one looks to the findings of fact on which their Lordships arrived, this passage 
becomes ‘clear. Their Lordships held that the defendant continued in possession 
as mujawars by the leave and [ceno of the plaintiffs and therefore no question of 
adverse possession arose. The defendants contended that adverse possession 
commenced from the very moment when they were dismissed and they refused to 
give up possession. Obviously, therefore, there could be no question of art. 189 
if the defendants relied upon adverse possession from the very first moment of 
their being’ in possession after the dismissal, because the very basis of art. 189 is a 
relationship of landlord and tenant. It is only after that relationship has come 
to an end that art. 189 becomes applicable. “But in the case before their Lordships 
there was no question of the defendants ever having been the tenants of the plaintiff 
after they ceased to be mujawars and after they were dismissed they were merely 
holding possession as licensees. In our opinion therefore when there is a case of a 
tenant lawfully entering into possession and that tenancy terminating and his 
possession becoming wrongful, in the case where no new tenancy has been effected 
by the landlord accepting rent or otherwise assenting to the continuance of the 
tenancy, then if a suit is filed for possession, the only article that can apply is 
art. 189 and not art. 144 and limitation in such a case would begin to run from the 
date when the tenancy was determined and the limitation would be 12 years under 
that article. 

As we have taken the view that a suit by a landlord against his ex-tenant is 
always governed by art.-189 and as we have indicated earlier in the judgment that 
the question whether his possession is adverse or not does not arise, we answer 
question No. 2 submitted to us as follows: art. 189. And with regard to question 
No. 1 our answer, with respect to the learned Judges who have referred this question 
to us, is that on the view we have now taken the question does not arise. 


Bavpexak J. I would like to add a few words about Ichalal v. Nago,’ which 
has really necessitated this reference, because as:indicated by me in the referring 
judgment, our view was that a suit by a landlord against a tenant, whether it was 
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‘based upon title or whether it was based upon an allegation that a person whom 
the landlord had let into possession was bound to restore possession to him, was 
governed by art. 189. 

The case of Ichalal v. Nago referred to a suit filed by a plaintiff who had purchased 
the interest of two of the co-owners in the property in suit. It appears that when 
the vendors sold that interest to the plaintiff, they simultaneously executed a rent 
note in favour of the plaintiff and remained in possession till they sold the property 
along with the other co-owners to the defendant, and even though Sir Norman 
Macleod said in one part of his judgment that the suit which was filed by the plaintiff 
was a suit for partition and separate possession of his share against the other 
co-owners, it was actually a suit for joint possession. This is quite clear from the 
facts which are set out at the commencement. It is quite clear from the opening 
paragraph of Sir Norman Macleod’s own judgment and it is also quite clear from 
what Fawcett J. says in his judgment. Toa suit by one co-owner against the others 
for partition and separate possession the article that would apply is art. 144 and 
no question could possibly arise with regard to the application of art. 189. But 
the suit was for joint possession by a co-owner. The defendant’s case was that 
he was before the Court in two capacities. First of all he was the purchaser of the 
interest of the other co-owners. To the extent that he was the purchaser of the 
interest of the other co-owners he had no defence whatever to the suit. As the 
purchaser of the interest of the other co-owners he had to concede that the plaintiff 
or his vendcr was entitled to joint possession along with him. But the defendant 
was also the representative of the plaintiff’s vendor who became the plaintiffs 
tenant after the sale and said that the plaintiff lost whatever interest he had in- 
asmuch as the tenancy in favour of the vendors had expired on August 22, 1904. 
‘Subsequently on March 5, 1918, the property was sold by the vendors along with 
the other co-owners to the defendant and he said that if the suit had been filed for 

ossession by the plaintiff against the vendors, or against a subsequent purchaser 

m them who was a stranger, the suit would nave been barred under urt. 189 
because the suit would be a suit against & tenant or a purchaser from the tenant 
and the proposition which has now been established is that art. 189 applies not 
only to a tenant but also to a person who is representative of the tenant, it may 
be by purchase, it may be otherwise. Sir Narman Macleod, after mentioning 
that the suit was a partition suit, went on to observe: “ What might have 
happened if he had let a portion of the land which belonged to the tenancy-in- 
common to an outsider who held over is a question which does. not arise.” But 
with respect the question did arise in a suit for joint possession. It wastrue thatin 
this case the defendant had purchased not only from the plaintiff’s landlords but 
also from the other tenants-in-common the interest of all of them in the suit 
property. But he may merely have been a purchaser only from the plaintiff’s 
vendors, and if in that case the suit had been filed by the plaintiff against the 
defendant and the other tenants-in-common, the defendant could obviously have 
said that, so far as he was concerned, the suit was barred, because the plaintiff 
had let the property to his vendors after the sale, the vendors remained in possession 
after the Hl alt of the tenancy, and he, being a subsequent purchaser from the 
tenants of the suit property, as representative of the tenant, was entitled to remain 
in joint possession along with the other tenants-in-common, if the plaintiffs 
suit was barred under art. 189. Fawcett. J. dealing with this part of the argument 
said in his judgment (p. 62) :— 

`“ In this suit the plaintiff stated his claim to recover joint possession of the plaint property not 
as a landlord, but as an owner, and although he does mention that the land was leased to the 
defandant’s predecessor-in-title, yet his claim was clearly brought on the basis of his title as 
owner.” 

The argument was exactly the same as is addressed to us by Mr. Sukthankar 
that art. 189 applies only when the suit against the tenant is not based upon title. 
With that argument we are unable to agree. I therefore concur with the answer 
proposed by my brother the Chief Justice. 

Answer accordingly. 

Duur J. I agree. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
ABRAHAM EZRA ISSAC MANSOOR v. ABDUL MAHOMED ALIBHAI* 


Transfer of Property Act (IV of 1882), Secs. 60, 55(2)—Mortgage—Power of sale—Mortgagee 
agreeing to sell mortgaged property under power of sale—Right of mortgagor to redeem mortgage— 
Clause in agreement stating mortgagee’s position vis-a-vis mortgage—Subsequent redemption 
of mortgage by mortgagor—Clause for making out marketable tiile—Whether mortgagee liable in 
damages for breach of contract to sell__Rule in Bain v. Fothergill, whether applicable to India. 

In exercise of a power of sale reserved to him under a deed of mortgage, the mortgagee 
(defendant) agreed to sell the mortgaged property to the plaintiff and received earnest ` 
money from him. The agreement of sale contained certain clauses, chief among them 
being the: (2) that the sale was made under a power of sale which had accrued to him 
as the mortgagee under the mortgage deed and that he alone would execute the conveyance}; 
(5) that he would make out a marketable title to the property ; and (7) that on his failure 
to do so, he would return the earnest money with interest. . Before, however, the sale could 
becompleted, the mortgagor chose to redeem the mortgage and obtained a decree for redemp- 
tion. The defendant thereupon intimated to the plaintiff his inability to complete the sale 
and returned the eamest money. The plaintiff having sued to recover damages for breach 
of the contract, interest on the earnest money and costs incurred by him :— 

_ Held, dismissing the claim for damages, (1) that the agreement of sale was not an absolute 
agreement, but a conditional one, since what the defendant agreed with the plaintiff was 
that he would sell the property, convey it and make out a marketable title to it, provided 
the mortgagor did not redeem the property as he was entitled to do under s. 60 of the Transfer 
of Property Act, 1882 ; 

(2) that cl. (5) of the agreement did not mean that the defendant had convenanted to 
make out a title independently of the mortgagor’s right to redeem or that he had agreed 

'  in'making out a marketable title that the mortgagor had no right to redeem the property ; 

(8) that s. 55(2) of the Transfer of Property Act did not come into operation, for there 
was no guarantee of absolute title, nor did the defendant covenant with the plaintiff that 
he was in a position absolutely to transfer the property to him when the sale was completed, 
‘but on the contrary there was a clear contract to the contrary in cl. (2) of the agreement ; 

(4) that the only right which the plaintiff had under the agreement was to the return 
of the earnest money with interest and also to recover costs incurred by him. 

In England there is no statutory guarantee of good title. The Indian law makes a depar- 
ture from the English law and provides (s. 55(2) ) for a statutory guarantee of good title in 
the absence of any contract to the contrary arrived at between the parties to the agreement 
themselves. The question still remains whether this covenant for title operates at the stage 
of agreement for sale or at the stage of the execution of the conveyance. 

Quaere, whether the rule in Bain v. Fothergill applies to India. 


Surr to recover damages for breach of contract. 

One Abdul Latif (mortgagor) mortgaged his immoveable property to Abraham 
Ezra Isaac Mansoor (defendant) for Rs. 85,000.on February 7, 1986. The deed 
of mortgage contained the usual clause giving the defendant power to sell the 
property in case the mortgagor failed to redeem the mortgage in June 1988. 
The mortgagor failed to so redeem the mortgage. 

On January 18, 1948, the defendant received a sum of Rs. 8,000 from Abdul 
Mahomed Alibhai (plaintiff) and executed in his-favour an agreement to sell the 
property for Rs. 48,000, under the power of sale contained in the deed of mortgage, 
on February 9, 1948. The agreement of sale contained several clauses, material 
clauses of which ran as follows :— 

2. The ve is i ion of the as m from one Abdul Latiff and has 
-agreed to sell Aa papa a eana Sor eek the Boero sale reserved to him under the 
indenture of Mortgage dated: the 7th day of February 1986. The vendor alone will execute the 


conveyance on completion. 
5. The vendor shall make out a marketable title to the said land, hereditaments and premises 
agreed to be sold. The vendor shall get in all outstanding estates and clear all defects in title 


* Decided, August 30, 1948. O.C. J. Appeal 1 (1878-4) L. R. 7 H. L. 188. 
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at his own expenses, including all claims by way of sale, exchange, mortgage, gift, trust, inherit- 
ance, possession, lease, lien, easement or otherwise. 

7. Ifthe title be not proved marketable the vendor will pay back the earnest money with 
jnterest at 6 per cent per annum from January 18, 1948, and pay costs incurred up to date. 


Qn January 20, 1948, the defendant intimated to the mortgagor that he had 
agreed to sell the mortgaged property to the plaintiff under the power of sale. ~ 

The mortgagor objected to the sale and asserted his right to redeem the mortgage. 

On May 24, 1948, the mortgagor filed a suit to redeem the mortgage. The 
suit was heard by Chagla J., who held that the equity of redemption was not 
extinguished by a mere agreement to selland decreed redemption. The decree was 
on appeal upheld by Stone C. J. and Kania J. on November 9, 1943 (see 46 Bom. 
. L. R. 159). 

After the decree was passed by Chagla J. the defendant wrote to the plaintiff 
on July 16, 1948, pone out that the mortgagor had obtained a decree to redeem 
the mortgage, and stated: 

Under the circumstances our client is unable to complete the sale and we return you herewith 
our client’s cheque for Rs. 8,000 which was paid to our client as earnest money. , 

We shall thank you to submit to us your bill of costs herein for our scrutiny so that we shall 
advise our client to pay the same. 

After the disposal of the appeal, the defendant again wrote to the plantiff, 
on November 12, 1948, as follows :— 

We have to inform you that the appeal filed by our client the mortgagee against the decision 
of the Hon’ble Mr. Justice Chagla has been dismissed by the Appellate Court and the Appellate 
Court has held that the mortgagor has right to redeem the property. Under the circumstances. 
our client is unable to complete the sale and so the sale should be treated as cancelled. 


On January 20, 1944, the plaintiff filed a suit against the defendant alleging 
breach of contract by him, to recover (1) Rs. 80 as interest on the amount of the 
earnest money, (2) Rs. 748-11-6 as costs incurred by him, and (8) Rs. 12,000 as 
damages for breach of contract. 

In his written statement the defendant denied breach of contract by him and 
further contended :— 


The defendant submits that the said agreement for sale was to the knowledge of the plaintif 
entered into by the defendant as a mortgagee exercising a power of sale reserved to him under the 
indenture of mortgage dated the 7th February 1986 and was a conditional one and liable at any 
time before completion of the said sale to be set aside by the said mortgagor coming in and 
redeeming the said property. The defendant says that the said sale was not completed by reason 
of the order of this Hon’ble Court allowing the said mortgagor to redeem the said property. 
The defendant further says that there was no fraud cr misconduct or default on the part of the 
defendant. 

The suit was heard by Tendolkar J., who held that the defendant had committed 
breach of the contract, that the date of the breach was April 9, 1948, and that the 
plaintiff was entitled to damages on the footing of the breach. His Lordship 
further awarded interest at 6 per cent. per annum on Rs. 8,000 from February 9, 
1948, to July 16, 1948, and costs incurred by the plaintiff. His Lordship delivered 
the following judgment on December 15, 1947. 


TENDOLKAR J. This is a suit by a purchaser of immoveable property for damages 
for breach of a contract of sale. The defendant was the mortgagee of that property 
and purported to sell it.in pursuance of the power of sale reserved to him under a 
deed of mortgage. Before the sale could be completed the mortgagor filed 
a suit for redemption and it was held by this Court that he was entitled to 
redeem notwithstanding the agreement of sale entered into by the defendant with 
the plaintiff. . The result was that the defendant was unable to complete the sale 
by conveying the property to the plaintiff. On behalf of the defendant it is pleaded 
that the contract was a conditional one and liable at any time before the completion 
of sale to be set aside by the mortgagor coming in and redeeming the property. 
It is further contended on behalf of the defendant that he was unable to complete 
the sale owing to no default on his part and that therefore he was not liable to pay 
damages, and the plaintiff was only entitled to a refund of the deposit- and to re- 
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cover all the.expenses incurred by him following the rule in Bain v. Fothergill 
to which I will refer later. 43 

Taking the first contention, namely, that the contract was conditional, it is 
true that the defendant in terms contracted to sell as mortgagee under the 
power of sale reserved to him by the mortgage deed. The contract, therefore. 
was defeasible at the instance of the mortgagor, because the mortgagor’s 
right ‘to redeem continued until the sale was actually completed ; but it does 
not follow therefrom that the mortgagee under such circumstances cannot enter into 
an absolute contract of sale and take the risk of the mortgagor coming forward, 
before the sale is completed, to redeem the mortgage. Section 55, sub-s. (2), of the 
Transfer of Property Act, enacts that in the absence of a contract to the contrary 
the seller shall be deemed to contract with the buyer that the interest which the , 
seller professes to transfer to the buyer subsists and that he has power to transfer 
the same. It is plain, therefore, that by a normal agreement of sale the vendor 
not only professes that the title in him subsists but he further ay seems that he has 
power to transfer the property. It remains only to be seen whether in this parti- 
cular case there was a contract to the contrary to take the case out of s. 55, 
sub-s. (2), of the Transfer of Property Act. Now the agreement of sale in cl. (2) 
thereof specifically refers to the fact that the vendor was in possession of the property 
as mortgagee and had agreed to sell the property as such mortgagee under the 
power of sale and that he alone would execute the conveyance on completion. 
Then cl. (5) of the agreement provides that the vendor shall make out a marketable 
title. Now making out a marketable title clearly involves not only a title to the 
property but also a power to transfer it at the time of the conveyance. Clause 7 
further provides that if the title be not proved marketable, the vendor will refund 
the earnest money at 6 per cent. and pay costs incurred, which again emphasises the 
fact that the vendor agreed to make out a marketable title. That being so, I see 

‘nothing which would take the case out of s. 55, sub-s. (2), of the Transfer of Property 
Act. By this agreement for sale, in my opinion, the vendor agreed to convey the 
ie als te the plaintiff absolutely and took the risk himself of having to pay dama- 
ges to the plaintiff if the mortgagor intervened and redeemed the property before 
the sale was completed. 

Turning next to the plea that the vendor was unable to complete the sale owing 
to no default on his part in order to take the case out of the rule m Bain v. Fothergill, 
if it applied, the plaintiff amended his plaint by setting out that the right to sell 
the property did not properly accrue to the vendor and also by setting out that 
certain assurances were given and representations made by the vendor before 
the agreement of sale; but at the hearing no issue was raised as to whether 
the right to sell the property had properly accrued to the vendor, and Mr. S. T. Desai 
on behalf of the plaintiff stated that so far as assurances given and representations 
made were concerned, he was not relying upon any oral evidence and such assurances 
and representations are only to be infe from the fact that the vendor agreed to 
sell and execute the conveyance himself. There is, therefore, no evidence in this 
case that there was on the part of the defendant any default by reason of which the 
sale could not be completed, and I-will assume, therefore, that the defendant was 
unable to complete the sale owing to no default on his part. 

I now come to the main issue in this case and that is to determine the, measure 
of damages for breach.of a contract of sale of immoveable property. Section 73 of 
the Indian Contract Act lays down the measure of damages for breach of contracts. 
Section 78 is in these terms: 

“ When a contract has been broken, the party who suffers by such breach is entitled to receive 
from the party who has broken the contract, compensation for any loss or damage caused to him 
thereby, which naturally arose in the usual course of things from such breach or, which the parties 
knew, when they made the contract, to be likely to result from the breach of it.” 

This section in substance enacts the rule of English common lawas laid down in the 
leading case of Hadley v. Bazendale.* In England that rule does not apply to 
contracts for purchase of immoveable property. In Flureau v. Thornhill? it was 
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held that if the vendor was unable to make cut a good title without his default, 
he was only liable to return the deposit with interest and pay costs incurred by the 
purchaser. That rule was generally acted upon in the English Courts for almost a 
century; but some doubt had been thrown upon it by certain decisions of the 
English Courts, with the result that the matter came up again and the rule was 
reconsidered by the House of Lords in Bain v. Fothergill and ther Lordships 
adopted and affirmed the rule in Flureau v. Thornhill. That rule has since been 
known in England as the rule in Bain v. Fothergill. The question before me is 
whether the rule in Bain v. Fothergill applies to India. 

It appears to me that the language of s. 78 of the Indian Contract Act is plain 
and admits of no exception in the case of contracts for sale of immoveable property. 

- That section and ss. 74 and 75 of the Indian Contract Act appear in Chapter VI, 
which is headed “Of the consequences of breach of contract.” Section 74 deals 
with compensation for breach of contract where a penalty is stipulated for. Section 
75 enacts that a party mghtfully rescinding a contract is entitled to compensation. 
It has never been suggested that ss. 74 and 75 do not apply to contracts for sale of 
land; and it is difficult to see why s. 73, the only other section in that chapter, should 
not apply to contracts for the sale of immoveable property. An attempt was made 
zo argue that although there are numerous illustrations to s. 73, none of them relates 
to a contract for sale of immoveable property, and that, therefore, the Legislature 
must not have intended that s. 78 should apply to such contracts. That argument 
to my mind is a very thin one, because the absence of illustrations cannot modify 
the language of the section. I see no justification for grafting on the plain words of 
the section the rule in Bain v. Fothergill which incidentally was not firmly establish- 
ed in England until 1874, that ıs, two years after the Indian Contract Act was 
enacted. Moreover, even in England the rule is recognised to be an exceptional 
and anomalous one, and there is, in my opinion, no warrant for engrafting it on 
s. 78 of the Indian Contract Act. 

I am told, however, that whatever may be my own view of the matter, I am 
bound by decisions of this Court to hold that the rule in Bain v. Fothergill applies 
in India. I will, therefore, proceed to consider how far that contention is well 
founded. 

The first decision of our Court is to be found in Pitambar Sundarji v. Cassibat'. 
That was a suit by the purchaser of an immovesble property for damages for breach 
of a contract of sale Scott, J., who tried the suit, applied the rule in Bain v. 
Fothergitl. The report of this case at p. 279 shows that both Inverarity and Farran 
who appeared in the case accepted Bain v. Fothergill as good law in India and the 
only point argued was whether the case of Engell v. Fitch,? which laid down that the 
rule in Flureau v. Thornhill did not apply to cases of wilful default applied to the 
facts of that case. The learned Judge also apparently assumed that Bain v. 
Fothergill applied in India and only decided that this particular case was not within 
the rule in Engell v. Fitch. See p. 282 of the judgment. It is significant that no 
reference was made in this case either at the bar or by the learned trial Judge to 
the words of s. 78 of the Indian Contract Act and the case proceeded on a wrong 
assumption that English common law applied to the facts of that case. 

The question arose incidentally before a division bench of this Court in the case 
of Nagardas Saubhagyadas v. Ahmedkhan* That was a case of an executed contract 
and it was contended that the principle of Engell v. Fitch and Bain v. Fothergill 
should be extended to executed contracts as well. That contention was negatived. 
Farran C. J. states (p. 182): 

“A careful perusal of the judgments in the case of Bain v, Fothei gill, in which the House of 
Lords recognised the doctrine of Flureau v. Thornhill and established it on the broadest basis, 
sutisfies us that it was not intended by their Lordships to extend the doctrine to cases of executed 
contracts to which it has not been previously applied.” 

I am not prepared to assume from this judgment that the Division Bench held 
that Bain v. Fothergill applies in India. Indeed Farran C. J. states (p. 185): 

~“ The Legislature has not prescribed a diflerent measure of damages in the case of contracts 
dealing with land from that laid down in the case of contracts relating to commodities.” 
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These observations would clearly show that in their Lordships’ opinion Bain v. 
Fothergill did not apply in India, as it was contrary to s. 78 of the Indian Contract 
Act. The matter came up‘again before a Division Bench of this Court in Ran- 
chod v. Manmohandas.. This was a case in which the vendor had been guilty 
of wilful default and it was strictly not necessary. to decide whether Bain v. 
Fothergill applied in India; but it appears from the report that Macleod J. 
dealing with the question.nonetheless stated (p. 171): 


“ But further T am not prepared to hold that the rule in Flureau v. Thornhill is law in this 
‘country. See Pollock and Mulla’s Indian Contract Act at p. 268, and the dictum of Farran, C.J., 
in Nagardas Saubhagyadas v. Ahmedkhan*. ‘The legislature has not prescribed a different 
measure of damages in the case of contracts dealing with land from that laid down in the case 
of contracts relating to commodities.’ In Pitambar Sundarji v. Cassiba® no reference was ° 
made to the Contract Act, and, therefore, that case cannot be taken as holding that the rule must 
be read into section 78 by which I am bound. When the Contract Act was passed Bain v 
Fothergil had not been decided, and the rule in Fluereau v. Thornhill’ bad already been 
limited by subsequent decisions. As section 78 imposes no exception on the ordinary law as to 
damages whatever the subject-matter of the contract, it seems to me that in cases of breach of 
contract for sale of immoveable property through inability on the vendor’s part to make a good 
title the damages must be assessed in the usual way, unless it can be shown that the parties to the 
contract expressly or impliedly contracted that this should not render the vendor liable to damages. 
Each case should be dealt with on its own merits. To apply a rule of law which can only be 
extracted from a series of English decisions, instead of the law especially enacted for British 
India by the Legislature, would be to disregard the numerous rulings of this Court on that point,” 

The observations of Farran C. J. and Macleod J. which I have set out above 
appear to have met with the approval of other High Courts in India. In the case of 
Nabinchandra Saha Paramanick v. Krishna Barana Dasi’? although it was not neces- 
sary to decide whether Bain v. Fothergill was goodlaw Mr. Justice Stephen referring 
to the Bombay cases set out above stated as follows (p. 465) : 

“ The case before me has not been argued on this point and it is unnecessary that I should 

decide it, but Iam by no means prepared to say that I differ from the decision in the later case” 
(meaning thereby Pitamber Sunderji’s case.) 
In Adikesavan Naidu v. Gurunatha Chetti’ a full bench of the Madras High Court 
followed the observations of Macleod J. in Ranchod Bhavan’s case and also Nabin- 
chandra Saha. In Jai Kishen Das v. Arya Priti Nidhi Sabha? the Lahore High 
‘Court followed the opinion of Farran C. J. and_Macleod J. set out above. In 
Sakharam v. Jairam? the Judicial Commissioner disagreed with the decision in 
Pitamber Sundarji v. Cassibat and followed the other cases setout by me above. 
Finally in Ma Hla Po v. Ma Sein Nu* the Rangoon High Court followed the obser- 
vations of Macleod J. in Ranchod Bhavan’s case. 

It will thus be seen that all the High Courts in India had fallen into line on this 
issue ; but in the interval Macleod C. J. in an unreported decision in the case of 
Hasan Premji v. Jerabai! appears to have departed from the view expressed by 
him in Ranchod Bhavan’s case. The caseof Hasan Premji v. Jerabat was decided by 
Macleod C. J. and Shah, J. andinhis judgment Macleod C. J. stated (the passage 
is set out by Kanga J. in Vallabhdas v. Nagardas™) as follows (p. 1221): 

“ What the measure of damages would be must depend entirely in a contract of this des- 
cription on the facts of each case. In aa ordinary contract for the purchase and sale of land in 
which the defendant contracts to make out a marketable title, the usual result would be, if 
without any default on the part of the vendor, he was unable to make out a marketable title, 
that the bargain would be off and the vendor would have to pay the purchaser’s costs of the 
agreement and of the inspection of the title-deeds. But if the conduct of the vendor in committing 
the breach shows that he has been guilty of any default of a wilful nature, then the damages would 
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be calculated on a higher scale, and the measure of damages would be the difference between the 
contract price and the market price of the property at the date of the breach.” 


The matter came up again before Kanga J. in Vallabhdas v. Nagardas. Kanga J. 
held that the rule laid down in Flureaw v. Thor-hill is inconsistent with s. 78 of the 
Indian Contract Act and ought not to be followed where the Indian Contract Act 
applies. He relied upon the observations of Farran J. in Nagardas v. Ahmadkhan 
end Macleod J. in Ranchod Bhavan’s case and the full bench decision of the Madras 
High Court in Adikesavan Naidu v. Gurunatha Chetti, and dealing with the observa- 
tions of Macleod C. J. in Hasan Premji v. Jersbai the learned Judge observed as 
follows (p. 1221): 

“....in my opinion the Court of Appeal did not intend to lay down that the rule in Flureau 

- V. Thornhill and Bain v. Fothergill is law in this country... .” 


Against this decision there was an appeal which was heard by Macleod C. J. and 
Shah J., and Macleod C. J. held that this was a caseof wilful default and in his 
judgment he proceeded to state as follows (p. 1228) : 

“ I do not wish to exclude the possibility of there bzing cases in which it may be found there 
was an implied contract that in the event of the title proving to be defective without any default 
of the vendor, he should not be liable to pay damages according to the ordinary rule. But in 
this case it seems to me that clearly the conduct of the plaintiff in agreeing to sell the property, 
in which he knew he had not a good title, is equivalent to wilful default, and there is no occasion. 
to reconsider what I said in Hasan Premji v. Jerabai in the passage which has been quoted by 
the learned Judge.” i 


It is obvious that the inconsistency between the two views as expressed by 
Macleod C. J. in Ranchod Bhavan’s case and Hasan Premji v. Jerabai was pointedly 
brought to the notice of the learned Chief Justic2 ; but he did not proceed to state 
which of the two views he then preferred as it was not necessary for the purpose of 
that case to decide it. The matter lastly came up before a divisional bench of this 
Court in the case of Dhanrajgirji v. Tata Sons, Lid In this case the Divisional 
Bench consisting of Shah Ag. C. J. and Fawce-t J. held that the rule in Bain v. 
Fothergill was not necessarily excluded by s.'78 ofthe Indian Contract Act, and pro- 
ceeded to apply that rule having regard to the circumstances of that case. But 
with regard to the general question as to whether the rule in Bain v. Fothergilt 
was applicable in India Shah Ag. C. J. says (p. 16): 

~“ It is possible that it may become necessary hereafter to have this question of recurring 
mportance considered and decided by a Full Bench.” 
Fawcett J. taking the same view stated (p. 22) : 

“ ,,..if it were necessary for the purposes of this case to decide whether the rule laid down 
in Bain v. Fothergill should be applied as an invariable rule of law, then I agree with nry learned 
brother that it would be desirable to have a reference about it to a full bench.” 

I, therefore, do not read this judgment as laying down that the rule in Bain v 
Fothergill was applicable in India. With great respect to the two eminent Judges. 
who decided this case I cannot see how that rule can apply in India to some cases 
and not to others. Shab Ag. C. J. read Hasan Premji’s case as laying down that 
in a proper case the rule in Bain v. Fothergill car: and may be applied in India; but 
as I have pointed out above that case was decided as a case of wilful default which 
is outside the rule in Bain v. Fothergill. Fawcett J. sets out the observations of 
Macleod C. J. in Hasan Premji v. Jerabai and proceeds to observe as follows (p.21) : 

“ That it is practically applying the rule adopted ir: England in the leading case of Bain v. 
Fothergill and if the Chief Justice intended to go back on his previous decision in Ranchod v. 
Manmohandas, I should certainly feel great difficulty in following it.” 

The learned Judge then proceeds to say (p. 21): 

“,..,-in my opinion the discretion which a Court Las under section 78 cannot properly be 
restricted by any Judge-made rule.” 

With great respect to the learned Judge I am unable to find in the words of s. 78 
of the Indian Contract Act any discretion vestec in the Court. 

It is plain that all the High Courts other than the Bombay High Court have uni- 
formly taken the view that the rule in Bain v. Fothergill is inconsistent with the 
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pen words of s. 78 of the Indian Contract Act and is not, therefore, applicable in 
dia. So far as the cases decided by this Court are concerned they appear to me to 
be in a somewhat-unsatisfactory condition. As I have pcinted out above, the other 
High Courts came to the conclusion that they did relying on the observations of 
Farran J. in Nagardas. v. Ahmedkhan and Macleod C. J. in Ranchod Bhavan’s 
case; but the later cases of this Court appear to have thrown some doubt on the 
matter. In this state of the authorities in Bombay I do not consider myself bound 
by any particular decision of this Court to hold that Bain v. Fothergill is good law in 
India. Moreover, had I been persuaded that there was any such decision I would 
have still felt myself bound, with very great respect, to follow the plain words of 
s. 78 of the Indian Contract Act in preference to such a decision, for aeléid down by a 
Divisional Bench of this Court in Punamchand Velraj v. Bombay Cloth Market | 
Company, Limited: “Judges are not entitled to legislate or to bind their successors 
to a construction -of an, Act which the language plainly does not justify.” I, 
therefore, -hold that the rule in Bain v. Fothergill is inconsistent with the plain terms 
of section 78 of the Indian Contract Act and is, therefore, not applicable in India. 

The next question I have to determine is what is the date of the breach. The 
agreement was entered into on February 9,.1948, and two months were allowed for 
the completion of sale under cl. (8) of the agreement. The plaint does not state 
what the date of the breach is ; but Mr. S. T. Desai on behalf of the plaintiff stated 
at the Bar that he would be content to take April 9, 1948, as the date of breach. 
It has not been suggested by Mr. S. A. Desai for the defendant that any other date 
should be treated as the date of breach; nor has any evidence been led as to 
the date of breach. I, therefore, hold that April 9, 1948, shall be the date of 
breach of the contract. , 

Suit referred to the Commissioner to ascertain damages on the footing of a breach 
on April 9, 1948. Costs and further directions reserved. 

The defendant has admitted his liability to repay the deposit and also to pay the. 
costs incurred by the plaintiff. In fact a cheque for Rs. 8,000 was sent with the 
defendant’s attorneys’ letter dated July 16, 1948, but was returned by the plaintiff. 
Subsequently the defendant has repaid Rs. 8,000 tothe plaintiff and the plaintiff 
is now entitled to recover only interest on that amount from February 9, 1948, to 
July 16, 1948, at six per cent. per annum. As regards costs which the defendant 
is liable to pay the amount may either be settled between the parties before the 
Commissioner’s report is made or a bill may be taxed till then. 


The defendant appealed. 


Purshottam Tricumdas, with S. A. Desai, for the appellant. 
A. A. Peerbhoy, with S. T. Desai, for the respondent. 


- Cuaca C. J. This is an appeal from a judgment of Mr. Justice Tendolkar. 
It seems that on February 9, 1948, the plaintiff and the defendant entered into an 
agreement whereby the defendant agreed to sell to the plaintiff an immoveable 
roperty for the price of Rs. 48,000. The amount of earnest money of Rs. 8,000 
already been paid by the plaintiff to the defendant on January 18, 1948. The 
defendant was the mortgagee of this property and the mortgagor filed asuit toredeem 
the property and after some contest a redemption decree was passed in favour of the 
mortgagor, and as the mortgagor redeemed the property, the defendant informed the 
plaintiff that he was not:in a position to complete the contract and convey the 
property. He sent a cheque for Rs. 8,000 returning the earnest money which had 
been deposited with him by the plaintiff. The plaintiff, in the first instance, 
refused to accept the cheque of Rs. 8,000 and claimed ears i for breach of 
contract. Ultimately he accepted the cheque of Rs. 8,000 without prejudice to 
his claims and contentions, and filed this suit claiming in the first instance a sum of 
Rs. 80 being interest on the sum of Rs. 8,000 at 6 per cent. per annum from Feb- 
ruary 9, 1948, to July 22, 1948, and a sum of Rs. 748-11-6 which were the costs in- 
curred-by the plaintiff of and incidental to the agreement for sale, and damages in 
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the sum of Rs. 12,000 or such other sum as the Court may award for breach of 
contract by the defendant. The learned Judge took the view that the contract 
between the parties was an absolute one. He then considered whether the rule of 
Bain v. Fothergill! and Flureau v. Thornhill? appliedin India, and came to the con- 
clusion that that rule did not apply, that the parties were governed by the plain 
words of s. 78 of the Indian Contract Act, and that the defendant was liable to 
pay damages for the breach of contract. He fixed the date of breach and referred 
the suit to the Commissioner to ascertain damages on the footing of a breach on that 
date. The defendant has come in appeal from that decision. 
Now, it is unnecessary, in my opinion, to express any opinion on the very interest- 
ing question raised by the learned trial Judge as to whether the well known English 
„rule in Bain v. Fothergill and Flureau v. Thornhill applies or does not apply in 
India. As the learned Judge has himself pointed out, there are conflicting decisions 
of our own Court. There are also decisions or other High Courts to be considered 
before one can express one’s opinion one way or the other. But as this appeal is 
capable of being disposed of on a much narrower point, it is not at all desirable to 
launch upon the more ambitious question of the applicability of the rule in Bain v. 
Fothergill and Flureau v. Thornhill to this country. Therefore that question must 
still remain undetermined till a proper occasion arises when the whole matter may 
be considered from all aspects. 


Now turning to the agreement for sale, in cl. 2 of the agreement it is stated that 
the vendor is in possession of the property es mortgagee from one Abdul Latiff 
and has agreed to sell the property as such mortgagee under the power of sale 
reserved to him under the indenture of mortgage dated February 7, 1986. The 
vendor alone will execute the conveyance on completion. Then cl. 5 contains the 
usual provision that the vendor shall make out a marketable title to the said land, 
hereditaments and premises agreed to be sold. And cl. 7 of the agreement provides 
that if the title be not proved marketable, the vendor will pay back the earnest 
money with interest at 6 per cent. per annum from January 18, 1948, and pay costs 
incurred up to date. It is therefore clear from this agreement that the vendor was 
entering into an agreement for sale of a property of which he was the mortgagee. 
It is also clear in law that the mortgagor has the right to redeem a property which 
he has mortgaged till the equity of redemption has been extinguished, and it is now 
also clear law, as laid down in Abraham Ezra v. Abdul Latif, that an agreement for 
saleby the mortgagee with a purchaser does not extinguish the equity of redemption 
vested in the mortgagor. Therefore, in my opinion, this agreement by the vendor 
to sell the property was not an absolute agreement, but a conditional one. What 
the vendor agreed with the purchaser was that he would sell the property, convey 
the property, make out a marketable title, prcvided the mortgagor did not redeem 
the property as he was entitled to do under s. 60 of the Transfer of Property Act, 
1882. Mr. Peerbhoy says that that is not what the vendor has stated in the agree- 
ment. In my opinion, nothing could have been more clearly and emphatically 
stated than that by reason of cl. 2 of the agreement. Clause 2 does state the fact 
that the vendor is selling the property as a m ee under the power of sale re- 
served to him under the indenture of mortgage. It is not necessary in an agreement 
for sale to set out the law, and once the vendor has stated that he is selling as a 
mortgagee, s. 60 of the Transfer of Property Act makes it clear that his right to sell 
is dependent upon and conditional upon the mortgagor not redeeming the property, 
and s. 60 also makes it clear that the right of the mortgagor to redeem continues and 
subsists till the equity of redemption is extinguished. Therefore, with very great 
respect to the learned Judge, I do not agree that this agreement was an absolute 
agreement of sale and not a conditional one. 

The learned Judge has relied on cl. 5 of the agreement which states that the 
vendor shall make out a marketable title. The marketable title contemplated by 
this clause clearly is the right, title and interest of the mortgagee himself and the 
equity of redemption of the mortgagor which the mortgagee is entitled to convey 
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as the agent of the mortgagor. The vendor would have to satisfy the purchaser 
that he as the mortgagee is entitled to convey the property and that the mortgagor 
also had title to the property being the owner of the equity of redemption. But 
this clause does not mean that the vendor had convenanted to make out a title 
independently of the mortgagor’s right to redeem, or that he had agreed in making 
out a marketable title that the mortgagor had no right to redeem this property. 

The learned Judge also relied on s. 55(2) of the Transfer of Property Act. Now 
that corresponds to what is known in English law as a covenant for title. In 
England there is no statutory guarantee of good title. Our law makes a departure 
from the English law and provides for a statutory guarantee of good title in the 
absence of any contract to the contrary arrived at bereca the parties.to the agree- 
ment themselves. There is some conflict between the different High Courts as to 
whether this covenant for title operates at the stage of agreement for sale or at the ` 
stage of the execution of the conveyance. But without going into that question 
I will assume that even in an agreement for sale the vendor guarantees good title 
to the purchaser. In other words, he guarantees tothe purchaser that he has title 
in the property and that he is in a position to convey the property. If there is no 
contract to the contrary Mr. Peerbhoy is right that the guarantée or the covenant 
for title under s. 55(2) would be absolute and it would not be a title defeasible at the 
instance of any other party. But looking to cl. 2 of the agreement, in my opinion, 
there is a contract to the contrary between the parties and therefore s. 55(2) of the 
Transfer of Property Act does not come into operation. There is no guarantee of 
absolute title under this agreement, nor does the vendor convenant with the pur- 
chaser that he is in a position absolutely to transfer the property to hin when the 
sale is completed. On the contrary, there is a clear contract to the contrary by 
which the vendor makes it clear to the purchaser that he would only be able to 
convey this property to the purchaser provided the mortgagor doesnot exercise his 
right to redeem the property. 

Under the circumstances, in my opinion, the learned Judge was in error when he 
came to the conclusion that the defendant was liable to pay damages for breach of 
contract. The only right that the plaintiff has under the agreement is to the return 
of the earnest money with interest at 6 per cent. per annum from January 13, 1948. 
The defendant has repaid the sum of Rs. 8,000 and all that the plaintiff would be 
entitled to would be asum of Rs. 80 for interest which he has claimed in the suit. 
He has also claimed a sum of Rs. 748-11-6 for costs which he would be entitled to, 
Mr. Purshottam says that he is prepared to accept the figure of Rs. 748-11-6 as 
correct. Therefore, the amount which the plaintiff would be entitled to in the suit 
would be the sum of Rs. 828-11-6. 

Therefore, we will allow the appeal, set aside the order of the trial Court, and pass 
a decree in favour of the plaintiff for Rs. 828-11-6. With regard to costs, as the 
claim is below Rs. 1,000 there will be no order as to costs of the suit. As the 
defendant has succeeded in appeal, the respondent must pay to the appellant the 
eosts of the appeal and interest on judgment at 4 per cent. The appellant 
is entitled to set off the order of costs in his favour here and also two orders for 
costs in the Court below against the decree which we are passing in favour of the 
plaintiff here. : 


Buaawati J. The defendant was the mortgagee under an indenture of mortgage 
dated Rouy 7, 1986. The mortgagor committed default and in exercise of the 
power reserved to him under the indenture he agreed on February 9, 1948, to sell the 
mortgaged property to the plaintiff. An agreement for sale was executed on the 
said date, cl. 2 whereof provided that the “vendor is in possession of the property 
as mortgagee from one ul Latiff and has agreed to sell the property as such mort- 
gagee under the power of sale reserved to him under the indenture of mortgage dated 
February 7, 1986. The vendor alone will execute the conveyance on completion.” 
Under the terms of the said agreement the defendant also agreed to make out a 
marketable title to the said property, and if the title be not proved marketable, to 
pay back the earnest money with interest at 6 per cent. per annum from January 
18, 1948, and pay. the costs incurred up to date. It appears that before the sale 
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could be completed in accordance with the terms of this agreement the mortgagor 
desired to redeem the property. As he was then advised, the mortgagee resisted this 
claim of the mortgagor and litigation thereupon took place between the mortgagor and 
the mortgagee. A suit was filed by the mortgagor to redeem the mortgaged property. 
This suit came before Mr. Justice Chagla as he then was and he decided thatthe mort- 
gagor was entitled to redeem the property, the equity of redemption not having been 
extinguished before the sale was completed by the mortgagee. The mortgagee filed 
an appeal against this decision and the decision of the Appeal Court is reported in 
Abraham Ezra v. Abdul Latif. The Appeal Court confirmed the decision of Mr. 
Justice Chagla and held that the mortgagor was, right up to the last moment, 
viz. the completion of the sale by the mortgagee, entitled to redeem the mortgaged 
‘property. This ‘decision having been finally reached by the Appeal Court, the 
* position which arose was that the defendant was not in a position to complete the 
sale in accordance with the terms of the agreement between himself and the plain- 
tiff and he returned the earnest money of Rs. 8,000 to the plaintiff. The only 
claim then which survived was the plaintiff’s-claim for damages as on a breach of the 
contract, Rs. 80 being the amount of interest which had not been paid by the defen- 
dant to the plaintiff and the costs of the sale. This was the claim which the plaintiff 
filed against the defendant in the suit which was tried by the learned trial Judge. 
I shall not-recount here the pleadings or the amendments which were made in the 
plaint at the instance of the plaintiff, because so far as the amended plaint was 
concerned the contentions which were raised by the amendment were given up 
ty the plaintiff at the hearing of the suit. In so far, however, as the original 
plaint stood, certain issues were raised, issue No. 8 being whether the contract 
was a conditional one and liable at any time before the completion of the said sale 
to be set aside by the mortgagor coming in and redeeming ‘the property. On 
Uhis issue the learned Judge held that the contract was not conditional but was an 
absolute one, the vendor in his opinion having agreed to convey the property to the 
plaintiff absolutély and having taken the risk himself of-having to pay damages to 
the plaintiff if the mortgagor intervened and redeemed the property before the sale 
was completed. The learned Judge also decided another important question whe- 
ther the rule in Bain v. Fcthergill? was inconsistent with the plain terms of s. 78 of 
the Indian Contract Act.and was therefore not applicable in India, on the question 
of damages which were claimed by the plaintiff against the defendant on a breach 

of the agreement for sale. ., 
`- Adverting to the first question which was decided by the learned Judge, as to 
whether the contract. was conditional or absolute, it is necessary to determme what 
is the nature of the agreement for sale which is entered into by a mortgagee exer- 
cising his power of sale. Under the-terms of an indenture of mortgage like the'‘one 
which the mortgagor had entered into here. the power of sale was reserved to the 
mortgagee in the event of the mortgagor committing default. The mortgagee was 
in exercise of that-power of sale entering into an agreement for the sale of the pro- 
perty, which would mean not only his right, title and interest therein as the mort- 
gagee, but also the equity of,redemption which had vested in the mortgagor. Until 
that equity.of redemption was extinguished either by act of parties or by a decree 
of a Court, it was open to the mortgagor to redeem the property by, exercising the 
right of redemption. But until that was done, the mortgagee had, by reason of the 
power of sale reserved to him under the terms of the indenture, power to convey’ the 
property including the equity of redemption which was still subsisting in the mort- 
gagor. : This'is what the’ mortgagee would in ordinary cases do. That was the 
position which was quite clear to both the parties to the agreement for sale before us, 
and in cl. 2 of the agreement which I have set out above the mortgagee clearly 
stated that.he was entering into the agreement for sale of the property in exercise 
of the power of sale which was reserved to him under the terms of the indenture. 
There could be no clearer notice tothe purchaser than this that what the mortgagee 
was doing-was-agreeing to sell and convey the property tothe purchaser, which right 
of his was subject to the terms of s. 60 of the Transfer of Property Act, which clearly 
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laid down that the mortgagor had; until extinguishéd by act of parties or by a decree 
of a Court, the right to redeem the property. If this was so, it could not be argued 
at all that the mortgagee when he entered into the agreement for sale entered into 
the same, absolutely agreeing to convey ‘the property to the purchaser, whatever 
the: action or the conduct of the mortgagor was in the future. The mortgagor 
having the right to redeem up to the time that the equity of redemption was ex- 
tinguished, would be able to redeem the property, and until and unless the sale was 
completed by the mortgagee in accordance with the- terms of the agreement for 
sale, ‘the ‘mortgagor’s equity of redemption would not be extinguished and the 
purchaser under the terms of the agreement would not be entitled to insist on the 
mortgagee conveying the property to him irrespective of the future conduct.of the 
mortgagor. In this case the mortgagor, before the sale was completed, did seek to | 
exercise his right to redeem the property, with the result that it became impossible 
for the mortgagee to convey the property in the manner in which he had agreed to 
do. Under the circumstances, there is no doubt in my mind that having regard to 
the fact that the mortgagee was exercising the power of sale reserved to him under 
the terms of the indenture, there was a condition thatthe mortgagee was to convey 
the property provided the mortgagor did not exercise his right to redeem the pro- 
perty within the terms of s. 60 of the Transfer of Property Act. That was in any 
event a contract to the contrary which is referred to in the opening part of s. 55 of 

. the Transfer of Property Act, apart however from the discussion as to whether the 
covenant for good title contained in s. 55(2) of the Transfer of Property Act 
operates when the contract is at the stage of a contract or when the contract: is 
completed by the execution of a conveyance by the vendor in favour of the pur- 
chaser in accordance with the terms thereof. 


The learned Judge in the course c* his judgment laid particular stress on the terms 
of cl. 5 of the agreement which pro; :ded that the vendor was to make out a market- 
able title, observing that the maki g out of a marketable title clearly involved not 
only a title to the property but alsc a power to transfer it at the time of the convey- 
ance. There is no doubt that the vendor agreed to make out a marketable title 
to. the property. ` The marketable title, however, in the circumstances of the case, 

. would mean the right, title and interest which the mortgagor had at the time when 
he executed the indenture of mortgage in favour of the mortgagee and the right, 
title and interest which the mortgagee himself had under the terms of the indenture 
of. mortgage. The equity of redemption and the mortgagee’s rights are the only 
two, things which would have to be considered when the marketable title to this 
property which was agreed to be purchased was investigated, and this is what the 
mortgagee agreed to make out when the marketable title to the property would be 
investigated by the attorneys of the purchaser. The right, title and interest of the 
mortgagor would be investigated at the time when the indenture of mortgage was 
enteredinto. Nonetheless, the mortgagee would agree to make out a marketable 
title so far as the right, title and interest of the mortgagor was concerned, because 
he, in the exercise of the power of sale which. was reserved to him under the inden- 
ture of mortgage, would also be conveying to the purchaser the equity of redemp- 
tion on the completion of the agreement. That is how he would have to make out a 
marketable title to the property. It is not imported in the terms of cl. 5 of 
the agreement that the mortgagee would convey the property to the purchaser, 
whatever the conduct or the attitude of the mortgagor would be thereafter, and 
by no stretch of imagination could it be stated that the mortgagee absolutely agreed 
to convey the property to the purchaser irrespective of the mortgagor thereafter 
seeking to exercise the right to redeem the property which he had under s. 60 of the 
Transfer of Property Act. Both the cls. 2 and 5 of the agreement for sale have got 
to be read together. If cl. 5 were read in the manner in which the learned trial 
Judge did, it would negative all that was stated in cl. 2 and cl. 2 would be rendered 
nugatory. Reading, therefore, cls. 2 and'5 of the agreement ‘together, as should 
be done, the only conclusion which can be arrived at is that the contract was not an 
absolute contract to convey the property to the purchaser irrespective of what the 
mortgagor would do after the date of the agreement up tothe time that the comple- 
tion of the transaction took place., It was conditional on the mortgagor not exer- 
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cising the right to redeem which he had under s. 60 of the Transfer of Property 
Act. 

Under the circumstancces aforesaid, I agree with the conclusion reached by 
my Lord the Chief Justice in the judgment just delivered that the contract was 
conditional and liable at any time before completion of the sale to be set aside by 
the mortgagor coming in and redeeming the property, and in the events that hap- 
pened the mortgagee, the vendor, was absolved from all liability under the agree- 
ment for sale of completing the transaction. 

In view of the conclusion reached above, it is absolutely unnecessary to go into 
the other question which was discussed at considerable length in the judgment of 
the learned trial Judge whether the rule in Bain v. Fothergill was contrary to the 
. provisions of s. 78 of the Indian Contract Act and was inapplicable in India. Any 
observations on the same would be obiter and therefore one need not go into the 
same. I may, however, observe that when the question crops up for determination, 
it may, in view of the conflicting decisions of our own appellate Court here, have 
to be referred to a full bench as was envisaged in the judgment of Sir Lallubhai Shah 
Ag. C. J. and Mr. Justice Fawcett in Dhanrajgirjt Narsinggirji v. Tata Sons Lid.' 

The result therefore is that the plaintiff would be entitled to a decree 
for Rs. 828-11-6 and the order for costs which has been already made by my Lord 
the Chief Justice. 

Appeal allowed. 


Attorneys for appellant: Pathare & Liladhar. 
Attorneys for respondents : Ghulam Alli Noorani & Co. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 


THE PROVINCE OF BOMBAY v. WESTERN INDIA 
AUTOMOBILE ASSOCIATION. 


WESTERN INDIA AUTOMOBILE ASSOCIATION v. THE INDUSTRIAL 
TRIBUNAL AND SATYA MANGULA VENKTRAMANRAO BHUPAT.* 
Industrial Disputes Act (XIV of 1947), Sec. 2 (g), (j) (kK), (s)}—“ Industry” —‘‘Employer’’— 
“Ualling”’— “Undertaking’— “Industrial disputes” —‘‘ Workman” —Interpretation—W hether 
Western India Automobile Association at Bombay falls within purview of Act—Whether re- 
instatement of dismissed workman is industrial dispute—Appeal, right of—Whether partir 
brought in under O. XXVIIA, r. 1, of the Civil Procedure Code (Act V of 1908) can appeal— 

Leave of the appeal Court to appeal. 

The word “undertaking”, used in the definition of “industry ” as contained in s. 2(j) 
of the Industrial Disputes Act, 1947, is something different from business, trade or manufac- 
ture and is not confined to something done with a view to making profit. The word “‘calling’” 
is sufficiently wide to include in it activities not necessarily concerned with the profit 
motive. What is really emphasised in the definition is the relationship of employers and 
workers. 

Hence, the Western India Automobile Association of Bombay, which exists for the purpose 
of rendering services to its members, falls within the purview of the Industrial Disputes 
Act, 1947. 

The definition of the term “ employer ” in s. 2(g) of the Act is not exhaustive and it only 
refers to the two classes enumerated in sub-cls. (¢) and (#4), viz. Government and local autho- 
mty. The Legislature has not attempted to define * employer” generally or for all purposes 
under the Act. 

The expression “industrial dispute,” as defined in s. 2(k) of the Act. includes the question 
of reinstatement of a dismissed workman. 

R. v. National Arbitration Tribunal,’ distinguished. 

‘The term “ workman,” as defined in s. 2(s) of the Act, includes a workman who is discharged 

while the dispute, referred to the Tribunal, was going on. 


1 (1994) 1. L. R. 49 Bom. 1, Appeals Nos. 81 and 39 of 1948: Miscellaneous 
8. Cc. 26 Bom. L. R. 858. Application No. 219 of 1947. 
‘* Decided, September 9, 10, 1948. O. C. J. 2 [1047]2 A. E. R. 698. 
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Ordinarily only a party to a suit hasaright to appeal. A person not a party to the suit 
but who is affected by the order passed in the suit has no right to appeal, but the Court of 
Appeal may in its discretion allow him to prefer an appeal. 

Hence, where Government, Central or Provincial, appears in a suit in virtue of a notice 
issued under O. XXVIIA, r. 1, of the Civil Procedure Code, 1908, it can appeal from an order 
passed in the suit, provided it obtains leave of the appellate Court to do so. 


Tue Industrial Disputes Act, 1947. 

The Western India Automobile Association (hereinafter called the Association): 
was incorporated in Bombay under the Indian Companies Act, 1918, with the 
object of giving service to its members. To effect the service, which was gratui- 
tous, it engaged a number of workmen. The workmen formed themselves into a 
union called the Western India Automobile Association Staff Union, hereinafter . 
called the Union. i 

In April, 1947, an Act called the Industrial Disputes Act (XIV of 1947) was 
placed on the Indian statute book. i 

In November 1946 disputes arose between the Association and its workmen. 
On November 9, 1946, the President of the Union wrote to the Association formula- 
ting the demands of the workmen. The Association replied, on December 4, 1946, 
refusing to recognise the Union. Shortly afterwards, the Association put up the 
following notice :— 

' “The committee are prepared to discuss with a deputation from the staff any problems or 
grievances they may consider they may have which they would like to place before the managing 
committee including the formation of a union.” g E 

On December 12, 1946, the President of the Union wrote to the Association 
giving notice that if the demands of the workmen were not settled or met with. 
the workmen would go on strike at any time after 14 days of the receipt of the 
notice. On December 27 the Association wrote to each member of the staff to the 
effect that the Association had appointed a sub-committee to go into the question 
of grading of salaries and other relevant matters. This drew a letter from the 
President of the Union, on Decembér 80, 1946, intimating to the Association that 
if the Union did not receive a favourable reply by 6 p.m. the next day, the members 
of the Union would strike work from January 2, 1947. 

On January 2, 1947, some of the workmen, who were members of the Union, 
went on strike. : C t f 

On January 18, 1947, the Association framed revised grades, salaries and allow- 
ances to come into force from January 1, 1947. 

On January, 21, 1947, the Association explained the scheme of revised grades to 
such members of the staff who were attending: and resolved to give notice of dis- 
missal to other members who were on strike if they did not attend on or before 
January 27. The notice was given on the following day. The Association filled 
in the posts of absentee workmen on February 8, 1947; and gave notice to the 
absentees on February 11, 1947, to take away their provident fund and other 
moneys standing to their account. 

On May 28, 1947, the Union wrote to the Association submitting “revised de- 
mand of employees.” 

On August 11, 1947, the Government of Bombay issued a notification to the 
following effect : 

“In exercise of the powers conferred by s. 7 of the Industrial Disputes Act, 1047 (XIV of 
1947), the Government of Bombay is pleased to constitute an Industrial Tribunal consisting of 
Mr. Devshankar Vajeshankar Vyas, I.C.S., for the adjudication of industrial disputes in relation 
to which the Central Government is not the appropriate Government, in accordance with the 
provision of the said Act.” 

The above notification was enclosed in a letter dated September 22, 1947, by the 
Government to the Association, which stated :— 

“J am directed to say that an Order has been issued referring the dispute between the 
Western India Automobile Association, Bombay, and the workmen employed under it, for 
adjudication to the Industrial Tribunal under s. 10 of the Industrial Disputes Act, 1947.” 

The order referred to the scales of salaries payable to the staff, and included a 
demand for “reinstatement and back wages of salary,” as follows :— 


60 THE BOMBAY LAW REPORTER. [VOL Lr. 


“ Such of the members of the W. I. A. A. Staff who joined the strike at the date of its commen- 
cement on January 2, 1947, and/or thereafter should be re-instated and paid back wages or salaries 
with all allowances, bonus, ete., at the increased rates as may be fixed by the Tribunal from 
January 2, 19-47, till the date of their reinstatement and/or such other relief which the 
Tribunal may grant.” 

“2. Recognition of the W. I. A. A. Staff Union.” 


On November 10, 1947, the Association petitioned to the Tribunal, pointing out 
(1) “that the notification and/or orders being executiveacts of the Government of a 
Province should have been made or expressed to be made in the name of the 
Governor of Bombay as required by law;” (2) that the Association did not answer 
the description of “employer” as defined by s. 2 (g) of the Industrial Disputes Act, 
1947; and (3) that the demand for reinstatement and payment of past wages or 

` salaries with all allowances, bonus, ete., was nct an industrial dispute as defined in 
the Act. The petition further submitted that the Tribunal had no jurisdiction 
to entertain the dispute. 

On November 14, 1947, the Registrar of the Industrial Court wrote to the Asso- 
ciation that the dispute would be heard by tke Tribunal on November 17, 1947, 
and that the Association would be at liberty to raise the point of jurisdiction at the 
hearing. 

Meanwhile, on November 15, 1947, the Association petitioned to the High Court 
praying (a) for a writ of certiorari to quash the order referring the disputes between 
it and its workers to the Industrial Tribunal, Bombay; (b) a writ of prohibition 
prohibiting the Tribunal from adjudicating the demand for reinstatement and 
compensation depending on it, (c) an injunction under s. 45 of the Specific Relief 
Act restraining the Tribunal from exercising any jurisdiction in the matter, and (d) 
interim relief in terms of prayers (b) and (e). 

The petition came before Desai J. on November 17, 1947, when his Lordship 
granted a rule nisi restraining the Tribunal frorn adjudicating the dispute pending 
the disposal of the petition. His Lordship further ordered that “the petitioners 
do give notice of this rule nisi to the Province of Bombay and to two employees 
dismissed by the petitioners on behalf of themselves and other dismissed employees 
of the petitioners.” 

The petition was finally heard by Coyajee J. on May 4, 1948. At the hearing, 
toe Government of Bombay appeared, and alsa the two employees of the Associa- 
tion. His Lordship refused to issue a writ of certiorari but granted a writ of 
prohibition restraining the Tribunal from entertaining the question of reinstate- 
ment. The following judgment was delivered: 


COYAJEE J. The first point made by Mr. Pardiwalla was a preliminary point 
to the effect that the petition is premature and for that purpose he refers me to certain 
articles set out in Vol. IX of Halsbury series and he maintains that the writ can 
only be issued where the Tribunal has entered upon adjudication or has passed 
certain orders to the effect which would entitle the other party to come to Court. 
To my mind, there is no substance in this point. In the letter in reply from the 
Tribunal it is stated that the Tribunal will hear questions and decide the same as 
may be urged on this point on November 17, 1947. In my opinion, the Tribunal 
is seized of the matter and in issuing a notice fcr directions has assumed jurisdic- 
tion. But that question need not be looked at from this light because as pointed 
out in Juggilal Kamlapat v. Collector of Bombay, there is no difference between a 
writ of certiorari and a writ of prohibition excep: thet the latter may be invoked 
at an earlier stage, and it is pointed out that tae Court can exercise jurisdiction 
toissue a writ of certiorari and prohibition or mandamus when the tribunal 
or officer has no jurisdiction at all to act in the matter. The power to issue writs 
is by no means limited to cases where the Tribunal or officer acts in excess of legal 
authority. The Tribunal, however, should have power by its determination 
within jurisdiction to impose liability or to affect the rights of others. Therefore, 
clearly, in my opinion, where the jurisdiction of a Tribunal is disputed, it cannot be 
said that the pctition is premature. It is also clear that where proceedings in an 


1 (1945) 47 Bom. L. R. 107C. 
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inferior Court are partly within and partly without its jurisdiction, prohibition 
will lie against doing that which is in excess of jurisdiction and where part of a 
party’s request for prohibition appears to be well founded and the matter is seve- 
rable the Court will then limit the prohibition to such part, and, therefore, the se- 
cond point, namely, that the question of re-instatement, is outside the jurisdiction 
of the Court is‘also maintainable at this stage. It is clear that prohibition may be 
applied for as soon as absolute absence of jurisdiction is apparent on the record 
of the proceedings of the inferior Court; and as laid down in Halsbury, Vol. IX, 
paragraph 1401, where lack of jurisdiction is apparent on the record of the pro- 
ceedings of the inferior Court, the matter can be entertained, without the question 
of jurisdiction being raised by plea or otherwise in such Court. : 

I, therefore, proceed to decide the two questions raised, the first being that the . 
reference is incompetent as the reference is not within the ambit of India Act XIV 
of 1947, namely, “An Act to make provision for the investigation and settlement of 
industrial disputes ‘and for certain other purposes”. This argument is rested 
entirely on the definition of the word “Employer”, set out in this Act. This word 
employer is to be found under the definition set out in s. 2 of the said Act. The 
definition is as follows :— 

“(g) “employer” means— 

(i) in relation to an industry carried on by or under the authority of any department of & 
Govemment' in British India, the authority prescribed in this behalf, or where no authority is 
prescribed, the head of the department ; 

(it) in relation to an industry carried on by or on behalf of a local authority, the chief 

executive officer of that authority.” 
It is pointed out that the definition says that the employer means as follows, 
and the word used is “means? and not “includes.” It is pointed out that in 
Bombay Industrial Disputes Act, s. 8 (ti) it is set out that the employer “includes” 
and the definition is in the widest possible terms. It is also pointed out in this 
connection that the definition of-“‘public utility service” in s. 2(n) is also indicated 
by the word “means”. It is contended very strongly that this Act, namely, 
India Act XIV of 1947, therefore contemplates disputes between Government 
or a public authority on the one hand and employees employed by such depart- 
ments on the other and does not apply to any other dispute between an employer, 
as that word would mean in its general sense, and workmen employed by such an 
employer. It is contended that this Act has been expressly made for binding the 
Government and other Government departments or local bodies to adjudication 
by an industrial Tribunal inasmuch as the Government have undertaken public 
utility services like the Telephone Co: Ltd., and other similar undertakings in 
hand. 

Therefore, it is maintained that this is a specific Act and it is maintained 
that power has been reserved to extend a portion of the Act to other services 
set out in the schedule. The Act, therefore, it is maintained, isan Act for a limited 
purpose as set out by me above. 

As I have stated above, the basis of this.argument is the interpretation section, 
s. 2(g) on the word “employer” and the reading of certain other sections in the 
light of that definition. Now, it is clear that modern statutes contain interpreta- 
tion or definition sections which indicate the meaning which certain words and 
expressions shall have for the purpose of the statute in question. It is further 
laid down that the definition section does not necessarily apply in all the possible 
contexts in which a word may be found in that particular statute, and in these 
circumstances it may be interpreted according to its ordinary meaning. The 
reason is that definition sections are inserted ew abundanti cautela and are not neces- 
sarily to be construed as positive enactments. Next, it should be observed that 
the dominating purpose in construing a statute is of ascertaining the real intention 
of the Legislature and that the statute must be construed by reading the several 
sections therein as a whole so as to have regard to the intention of the Legislature 
and as far as possible to make the statute effective and intelligible and not so as to 
defeat the object of the statute itself. The words, therefore, are to be primarily 
construed in their popular and natural sense as they would have been understood 
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normally, and keeping that in mind, to read the statute and construe it as a. whole. 
always having regard to the scheme of the Act and the language of the statute 
used therein. Furthermore, in addition to such construction rules made under a 
statute are to be observed as if they were enacted in the statute and may be con- 
sidered for the purpose of construing a statute. 

Keeping the above principles in mind, I now approach the argument advanced 
on behalf of the petitioners on this point. The section, namely 2(g) says that an 
employer means Government in British India in relation to an industry carried 
on by or under the authority of a department of the Government in British India, 
and means, in relation to an industry carried on on behalf of a local authority, 
the chief executive officer. This definition amplifies the normal and ordinary 
. meaning of the word “employer” in a technical sense. It does not mean from 
that that the definition is therefore an exhaustive definition. Whether it is ex- 
haustive or not should again be seen in relation to other sections so as to give the 
Act its proper meaning and bring out the proper intention of the Legislature by 
looking at the whole scheme of the Act. Therefore, the next definition to refer 
to is that of “industry”, namely, s. 2(7), and it says as follows : 

“ “industry” means any business, trade, undertaxing, manufacture or calling of employers 
and includes any calling, service, employment, handicraft, or industrial occupation or avocation 
of workmen,” 

This refers to undertaking or calling of employers, and includes any calling, ser- 
vice, handicraft, industrial occupation or avocation of workmen. Thereafter, 
“public utility service” is set out in sub-s. (4) as meaning railways, industrial 
establishments, postal, telegraph or telephone service, any industry which supplies 
power, light or water to the public and any industry specified in the schedule which 
may be notified in a public emergency. It is obvious that power, light and water 
are supplied sometimes by Government, sometimes by public bodies like Munici- 
palities or Local Boards, and somtimes even by private enterprise. The next section 
to look at is s. 15 (2) which says that on receipt of anaward the appropriate Gov- 
ernment shall by writing declare an award to be binding, but the proviso thereto 
says that where the appropriate Government itself is a party to the dispute and it 
considers inexpedient on public grounds to give effect to the award or any part of 
the award, it shall at the first available opportunity lay the award together with 
its reasons for not making a declaration as aforesaid before the Legislative Assem- 
bly of the Province. So that, this indicates that apart from Government depart- 
ments there can be parties to an award which is made under the reference under 
ss. 7 and 10 of this Act. Thereafter one may look at s. 25, which is most important. 
I: talks of prohibition of financial aid to illegal strikes and lock-outs. One cannot 
understand how there can be financial aid to a Icck-out in the case of a department 
ot Government, and the section says that no person shall knowingly expend or 
apply any money in direct furtherence or support of any illegal strike or lock-out. 
In these circumstances, in my opinion, on a proper reading of the Act I cannot 
hold that the definition given in s. 2, sub-s.(g), is an exhaustive definition and that 
the Act is made applicable only for a limited purpose. The scheme of the Act 
itself is contrary to any such contention and the preamble of the Act is as follows : 

“ Whereas it 1s expedient to make provision for the investigation and settlement of industrial 
disputes and for certain other purposes hereinafter appearing...” 

Iam definitely of the opinion that if the Act were intended for this limited pur- 

ose, naturally the preamble would have indicated the nature of such an Act. It 
is contended that the reference ought to have been made under Bombay Industrial 
Disputes Act, 1988, and not under this Act. Whether there could have been any 
rererence under Bombay Industrial Disputes Act of 1988 has no bearing on the 
construction of the Act before me and I have come to the conclusion that the 
narrow interpretation put upon the Act and especially by holding the definition of 
“employer” as exhaustive, would lead to the object of the Act being defeated, and I 
am not prepared to destroy the object of the Act by importing a narrow definition. 
As I have stated, it is not an exhaustive definition because it sets out definitely 
that in particular relation to an industry carried an by Government and in particu- 
lar relation to an industry carried on by a local authority the employer means 
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what is set out in that section. It, therefore, does not exclude the meaning of the 
word employcr in its common sense. That would be imported into the Act if 
there had been no definition section in the Act. I, therefore, hold that the re- 
ference under the Act is a valid reference. ‘In this connection it may be interest- 
ing to note the definition of the word “employer” in the Trade Disputes Act (VIL 
of 1929). That is s. 2(c) of the said Act which runs as follows :— 

‘‘‘employer’ in the case of any industry, business or undertaking carried on by any depart- 

ment of any Government in British India, means the authority prescribed in this behalf or, where 
no authority is prescribed, the head of the department.” 
In its objects and reasons the report of the select committee says that the slight 
amendment which has been made in sub-s. (c) is to bring out more clearly the effect 
of the definition of “employer” is not intended to be exhaustive. This is an Act 
in pari materia, and indicates that the definition given in this Act is not indicative ` 
of an exhaustive definition of the word. 

One may also refer to the rules made under this Act. Rule 4 (a) talks of applica- 
tion to be made by the “employer himself.” This again is in keeping with the 
scheme of the Act set out above and militates against the contention advanced 
on behalf of the petitioners. 

Incidentally, in this connection one may also refer to Statutes, Vol. LVII (1919) 
‘9 & 10 Geo. V, ch. 69. That is an Act to provide for the establishment of an in- 
dustrial Court and Courts of Enquiry in connection with trade disputes and to 
make other provisions for the settlement of such disputes. That Act is the basis 
on which the Trade Disputes Act of 1929 was formulated, and one may point out 
that although the phrase “trade dispute” is defined, no definition is given either of 
employer or workman. 

New, I come to the second part of the question before me. As observed above, 
where a reference is partly good and partly bad, namely partly without the juris- 
diction of the Tribunal, and if the part that is bad and outside the jurisdiction of the 
Tribunal is severable from the other part of the reference, then the Courts will 
intervene and grant a prohibition staying the Tribunal from trying that part of the 
reference before it. ` : 

It does appear that no Court of law either at common law or in equity would 
decree the enforcement of a contract which it could not supervise being carried 
out, and therefore make a decree without any sanction behindit. In these circumstan- 
ces it has always been held by Courts of law that contracts which entail performance 
on one part of personal service cannot be enforced, and a breach thereof could only 
be compensated by award of damages. Conversely, a wrongful dismissal is a 
breach of the contract and the Court will not on the same principles decree a re- 
instatement of a dismissed employee. This question was considered in the leading 
case of R. v. National Arbitration Tribunal. In that case it was held by Chief 
Justice Goddard and Mr. Justice Humphreys, Mr. Justice Croom-Johnson dissent- 
ing, that a direction to re-instate the-workmen would be ultra vires the Tribunal 
and that any direction in the form of a finding in that respect and allowing of the 
claim was equivalent to such a direction and that the award in so far as it related 
to that finding must be quashed. The ground on which the award was attacked 
in that Court was that the award of the Tribunal was bad in that it purported to 
award’ the reinstatement of the workmen in the service of the applicants which it 
was said a Tribunal had no jurisdiction to award. After reciting the relevant pro- 
visions of the Employment and National Arbitration Order, 1940, the learned 
Chief Justice referred to this point. The learned Chief Justice observed that there 
were no express words either in that regulation considered by him or in the order 
which in terms gave the Tribunal any power to reinstate, but it was said that as 
they had power to deal with the question relating to employment or non-employment, 
it followed that they must have the power to make an award of re-instatement. 
The Lord Chief Justice observed as follows (p. 696) :— 

“ Tt seems to me a strong thing to say, looking at the regulation which alone gives force to 
the Order, that a power is thereby impliedly given to the tribunal to grant a remedy which no 
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Court of law or equity has ever considered they had power to grant. If an employer breaks his. 
contract of service with his employees either by not giving notice to which the latter are entitled. 
or by discharging them summarily for a reason which cannot be justified, the workmen’s remedy 
is for damages only. A’ Court of equity has never granted an injunction compelling an employer 
to continue a workman in his employment or to oblige a workman to work for an employer.’ 

Thereafter he observed (p. 696) :— 

“ The most that has ever been done is that, if the contract was one by which for a certain 
period a ‘person has agreed to serve another exclusively, the workman or employee may be 
restrained from working for anybody else during the term for which he contractually engaged to- 
serve his employer.” : 

Thereafter the learned Chief Justice referred to another Order, which was an 
emergency Order, under which an employer was debarred from dismissing from 

` service his employees.and an employee was debarred from discharging himself in 
national emergency industries by the regulation. In such a case it is obvious 
that there being no dismissal possible the re-instatement only amounts to a de- 
claration that the employee was not at any time dismissed, inasmuch as the con- 
tract of service could not be terminated without the consent of the national service 
officer and therefore in such a case no difficulty could be found in the latter ordering 
the employer to continue to employ or the workmen to continue to serve. 

It was argued on behalf of the respondents that although in terms there is no 
provision empowering the Tribunal to direct reinstatement of a dismissed employee 
reading the penalty sections of the Act, it should be held that impliedly such a 
power was conferred on such a Tribunal. This question is answered in the passage 
quoted above by me from the judgment of Chief Justice Goddard. I can only 
say that where there is freedom of contract, such freedom of contract can only be 
interfered with by an express enactment laying that down in clear terms, and such 
freedom of contract cannot be encroached upon by reading into Acts implied 
powers of special tribunals. 

In these circumstances, I have come to the conclusion that the reference to the 
first respondent tribunal of the question about the reinstatement as one of the 
claims of the employees is outside the jurisdiction of that Tribunal, that such an 
order or decree could not be passed by a Court of law, and that inasmuch as it is 
bad and further inasmuch as it is severable from the other claims to be tried by the 
Tribunal, I direct that a writ of prohibition do issue against respondent No. 1 
restraining the Tribunal from entering upon any enquiry or giving any direction 
on that question of reinstatement. 

The question of costs has been argued very fully before me. The question 
whether the reference is a proper reference and within the ambit of the Act, namely, 
Act XIV of 1947, has been answered against the petitioners, but the petitioners 
have obtained a writ of prohibition in so far as the question of reinstatement is 
concerned. In these circumstances the proper order for costs should be that the 
petitioners do pay respondent No. 1 two-thirds of his costs, and as regards the other 
respondents, the petitioners will pay two-thirds of their costs. The matter was 
fully argued on behalf of the respondents apart from respondent No. 1, who were 
really the main parties to the petition, apart from the Tribunal. Two sets of costs, 
each set being allowed two-thirds of the costs of the proceedings. 


The Government of Bombay as well as the Association preferred separate appeals. 
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Cracta C. J. This isan appeal from ajudgment of Mr. Justice Coyajee ordering the 
issue of a writ of prohibition against the Industrial Tribunal set up by the Government 
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of Bombay. It seems that a dispute between the Western India Automobile 
Association and its workers started about November 1946, and on November 9, 
1946, the President of the Western India Automobile Association Staff Union 
‘served a notice upon the President of the Association setting out various demands 
of the employees. On December 4, 1946, the President of the Association informed 
the President of the Union that they were not prepared to recognise the Union 
or to carry on any correspondence with it. On December 80, 1946, the President 
of the Union by a letter informed the President of the Association that unless the 
demands of the workers were accepted, the members of the Union would strike work 
on January 2, 1947, and pursuant to this notice there was a strike of the members 
of the Union starting on January 2, 1947. On January 22, 1947, the Association 
gave notice to those on strike that unless they resumed their duties by the 27th ° 
they would be deemed to be dismissed from the day they went on strike, and on 
~ February 11, 1947, the services of those on strike were terminated. On May 28, 
1947, the Union made fresh demands upon the Association, and on August 11, 1947, 
the Government of Bombay issued a notification under s. 7 of the Industrial 
Disputes Act, constituting an Industrial Tribunal consisting of Mr. Vyas, and 
on September 17, 1947, under s. 10 of that Act, the Government referred to the 
Tribunal for its adjudication the various disputes which were pending between 
the Association and the Union, and the material one to which I may draw attention 
was whether such of the members of the Association staff who joined the strike 
at the date of its commencement on January 2, 1947, and/or thereafter should be 
reinstated and paid back wages or salaries with all allowances, bonuses, etc., at 
the increased rates as may be fixed by the Tribunal, from January 2, 1947, till 
the date of reinstatement, and/or such other relief which the Tribunal may grant. 
I may point out that subsequently in place of Mr. Vyas, Mr. M.C. Shah constituted 
the Industrial Tribunal. 

The Association challenged the jurisdiction of the Tribunal to inquire into this 
dispute and they filed a petition on November 15, 1947, for a writ of certiorari, 
in the alternative, for a writ of prohibition, and in further alternative, for an order 
under s. 45 of the Specific Relief Act, against the Tribunal, preventing it from 
proceeding with the investigation of this dispute. Before Mr. Justice Coyajee 
it was contended by the Association that the Industrial Disputes Act did not apply 
to the Association at all and therefore the dispute between the Association and its 
workers could not be referred to the Tribunal. It was also contended by the 
petitioners that in any event the question of reinstatement of the dismissed em- 
ployees could not be considered and investigated by the Tribunal. The learned 
Judge held that the Industrial Disputes Act did apply to the Western India Auto- 
mobile Association, but he held that it was not competent to the Tribunal to con- 
sider the question of the reinstatement of the dismissed employees, and therefore 
he issued a writ of prohibition against the Tribunal, restraining it from entering 
upon any inquiry or giving any‘ direction on the question of reinstatement. From 
this order an appeal is preferred by the Province of Bombay, and also there is an 
appeal by the Western India Automobile Association. inasmuch as the learned 
Judge held that the Tribunal had jurisdiction to investigate the disputes except 
for the question of reinstatement. 

Now, as far as the Province of Bombay is concerned, it was not a party to the 
petition, although under the direction of the learned Judge notice was served upon 
the Province of Bombay, and pursuant to that notice the Province-of Bombay 

epee before the learned Judge and submitted its point of view before the Court; 
and a preliminary point is taken that inasmuch as the Province of Bombay was 
not a party to the petition, it is not competent for the Province of Bombay to prefer 
an appeal from the decision of the learned Judge. The Civil Procedure Code does 
not in terms lay down as to who can be a party to an appeal. But it is clear, and 
this fact arises from the very basis of appeals, that only a party against whom a 
decision is given has a right to prefer an appeal. Even in England the position is 
the same. But it is recognised that a person who is not a party to the suit may 
refer an appeal if he is affected by the order of the trial Court, provided he obtains 
are from the.Court of Appeal. Therefore, whereas. in the case of a party to a 
Te R5 
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suit he has a right of appeal, in the case of a person not a party to the suit who is 
affected by the order he has no right, but the Court of Appeal may in its discretion 
allow him to prefer an appeal. It is difficult to understand why the Province of 
Bombay, which is vitally affected by the decision of Mr. Justice Coyajee, did not 
think fit to get itself made a party to the petition. Not only it did not do so, 
but it preferred an appeal without obtaining any leave or any direction from the 
Court of Appeal, and there can be no doubt that Mr. Vimadalal’s contention is 
sound that as the record stands the appeal preferred by the Province of Bombay is 
not competent. It is an appeal preferred by a person who was not a party to the 
proceedings before Mr. Justice Coyajee and who has not been given any leave by 
the Court of Appeal to prefer this appeal. It was open to the Province of Bombay 
* to come before us hefore filing this appeal and get the necessary leave and direc- 
tions, but that, again, the Province of Bomkay did not choose to do. But I do 
not think it would be right to deprive the Province of Bombay of the right to 
challenge Mr. Justice Coyajee’s decision merely on this technical ground. Techni- 
calities.should never be permitted to override substantial justice, and we think 
that the Province of Bombay should be hearc provided it pays all the costs of this 
appeal up to date. We would, therefore, give leave to the Province of Bombay ‘to 
maintain this appeal although it was not a party to the proceedings beforeMr. Jus- 
tice Coyajee. i . 

Now, coming to the merits of the matter, in order to understand the rival 
contentions of the parties it is necessary to look at the Industrial Disputes Act 
and to some of its material provisions. The Act was put on the statute book for 
the purpose of investigation and settlement cf industrial disputes and it provides 
a machinery for settlement of disputes and differences between the employers and 
workers. Under s. 7 of the Act, Industrial Tribunals are to be constituted by the 
appropriate Government. Under s. 10 references of disputes are to be made to 
these Tribunals. «Section 15 lays down the duties of the Tribunals which include 
the submission of its award to the appropriate Government, and sub-cl. (2) of 
s. 15 provides that on the receipt of such sward, the appropriate Government 
shall by order in writing declare the award to be binding, and s. 19 provides for 
the period of operation of the award. Sectian 29 is the penal section which lays 
a a penalty for the breach commutted by either party of the terms of the 
award, 

Now, the first contention of Mr. Kolah is that the Western India Automobile 
Association is not an industry at all to which the Industrial Disputes Act can apply. 
“ Industry ” is defined by the Act under s. 2, sub-cl. (7), and the definition is : 

-Industry means any business, trade, undertaking, manufacture, or calling of employers 
and includes any calling, service, employment, handicraft, or industrial occupation or avoca- 
tlon of workmen,” 1 ' 

Mr. Kolah says that the Western India Automobile Association does not carry 
on any business, trade or undertaking with a view to making profits. It is an 
association whose sole function 1s to render services to 1ts members and it exists 
for the purpose of encouraging and developing the automobile movement in 
Western India. Mr. Kolah contends that it is only when an undertaking is carried 
on with a view to making profit that it is constituted an industry for the purposes 
of the Act. I see no reason, looking to the plain words of the section, why such a 
narrow and restricted meaning should be given to the expression “ industry.’’ 
There is no indication in the section itself thet the undertaking referred to in the 
definition clause must be an undertaking carried on for the purpose of making 
profit. ‘It may be that as far as a business, trade or manufacture is concerned, 
every one of'those has to be carried on with the profit motive. But as far as an 
undertaking is concerned, it is something diferent from business, trade or manu- 
facture, ‘and there is no reason why every undertaking, in order to fall under that 
sub-clause, must be something done with a view to making profit. The expression 
“calling” is also sufficiently wide to include in -t activities not necessaril y concerned 
with the profit motive. ‘What is really emphasised in this sub-section is the 
relationship of employers and workers. If you have an undertaking carried on by 
employers and wotkers and if in that undertaking a dispute takes place, then you 
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have a dispute in an industry contemplated by the statute, and it cannot be 
denied that in this particular case both the employers who are the Association and 
the workers who are the other party to the dispute are engaged in the undertaking 
known as the Western India Automobile Association which exists for the purpose 
of rendering services to its members. 

It is then argued that the Association.is not an employer within the meaning 
of the definition in s. 2, sub-cl. (g), which defines “employers” as : : 

“ Employer means— : 

(i) in relation to an industry carried on by or under the authority of any department of a 
Government in British India, the authority prescribed in this behalf, or where no authority is 
prescribed, the head of the department. : 

' (i) in relation to an industry carried on by or on behalf of a local authority, the chief 
executive officer of that authority.” 


The submission made on behalf of the petitioner is that this is an exhaustive 

definition, that the Act only applies where the employer is either the Government 

or the local authority, and as the Western India Automobile Association happens 

to be neither the Government nor a local authority, the Act does not apply and no 
Tribunal can be set up to investigate a dispute between the Association and its 

workers. It is perfectly'true that a definition may be exhaustive or it may be 

inclusive. It would depend upon the context which itis. It is also true that 

ordinarily when the Legislature says that a particular word means something, it 
intends to convey that that is the only meaning to be given to that expression 

wherever it appears in the statute. But in this particular case “employer” has a 

particular meaning, not throughout the context of the statute, not wherever it 
appears in the statute, but only in relation to the two cases mentioned in sub-cls. 

(g) (i) and (g) (ii). When the question arises with regard to an industry carried’ 
on by Government, then “ employer” has a certain meaning given to it by sub-cl. 

(g) (t). When the industry is carried on by a local authority, then the word’ 
“employer” has a‘ certain meaning given to it by sub-cl. (g) (iz). It is exhaustive 
only que the two industries mentioned in sub-cls. (g) (i) and (g) (ii). But the 
Legislature has not attempted to define “ employer” generally or for all purposes 

under the Act. “Employer” is a well known expression which really does not 

require any definition. But as special cases are contemplated by the statute, 

the Legislature thought that the word “ employer” should be defined with regard 

to those special'cases. The earlier history of this particular legislation also makes 

this point perfectly clear. This Act, viz. the Industrial Disputes Act XIV of 1947, 

replaced the earlier Act which is Act VII of 1929 known as the Trade Disputes 

Act, and in the Trade Disputes Act an ‘‘ employer” was defined as: 

“ Employer, in the case of any industry, business or undertaking carried on by any depart- 
ment of any Government in British India, means the authority prescribed in this behalf or, where 
no authority is prescribed, the head of the department.” 

Mr. Kolak states that as far as the Trade Disputes Act VIT of 1929 was concerned, 
it applied not merely to industries carried on by Government or local authorities, 
but also to industries carried on by private individuals. But according to 
Mr. Kolah there is a vital distinction between the definition of “employer” in 
Act VII of 1929 and in Act XIV of 1947. I fail to see any such vital distinction. 
The only distinction is that whereas the Trade Disputes Act defined “employer” 
with regard to only one class of cases, viz. where the industry was carried on by 
Government, Act XIV of 1947 defines “employer” with regard to two classes of 
cases, aS I have already pointed out, (i) where the industry is carried on by 
Government and (ii) where the industry is carried on by a local authority. The 
exact placing of the word ‘‘ means” in the earlier Act and in the later Act, to 
my mind, does not indicate any change in the object of the Legislature in defining 
the expression “‘ employer.” To my mind, it is impossible to contend that whereas 
Act VII of 1929 applied to all industries, public and private, the new Act XIV of 
1947 has suddenly contracted its scope and ambit and is now applicable only to 
industries carried on by Government and the local authority. One has only to 
look at some of the provisions of the Act to see how untenable such an interpreta- 
tion is. Jor instance, the Act applies to-various public utility services and accord- 
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ing to Mr. Kolah it is only when the public uzility service is carried on by Govern- 

ment or the local authority that the Act would apply and it would not apply if 
the public utility service was rendered by a limited company or by a private agency. 
Unless one is driven irresistibly to putting such a construction on the expression 
“employer,” one should be reluctant to do so, as it would indicate a revolutionary 
change in the policy of the Legislature between the passing of the Trade Disputes 
Act VII of 1929 and the passing of Act XIV əf 1947. There is not a trace of such 
a change in policy in the actual substantive portions of the two pieces of legisla- 
tion. Therefore, in my opinion, the learned Judge was right when he came to the 
conclusion that the definition of “ employer” was not exhaustive and that it 
only referred to the two classes enumerated in sub-cls. (g) (i) and (g) (ši). 

The next question to be considered is whether it is competent to the Tribunal 
appointed by Government to consider the question of the reinstatement of the 
dismissed employees of the Western India Automobile Association. In order to. 
answer this question, what we have to consider is whether the question of re- 
instatement can constitute an industrial dispute between an employer and an 
employee within the meaning of the Act. ‘‘Industrial dispute’ has been defined 
by s. 2, sub-s. (k), and the definition is: 

** industrial dispute means any dispute or difference between employers and employers, or 
between employers and workmen, or between workmen and workmen, which is connected with. 
the employment or non-employment or the terms of employment or with the conditions of labour, 
of any person.” 

Therefore, if there is a dispute or difference between one set of employers and 
another or between employers and workmer or between workmen themselves, 
and if such a dispute or difference relates to (1) employment or non-employment 
of any person, (2) the terms of employment o? any person, or (8) the conditions of 

bour of any person, then such a diate or difference may constitute an industrial 
dispute which can be referred to a Tribunal under the provisions of the Act. Apart 
from any authority, I should have said that when there is a dispute with regard 
to the reinstatement of a worker who has been dismissed, it is certainly covered. 
by the expression “ dispute connected with the non-employment of any person.” 
The grievance of the workers is that certain persons who were the employees 
of the Association have not been employed by the Association and they have been 
wrongly dismissed. Mr. Kolah says that the Legislature has not advisedly used 
the expression “reinstatement” and therefore the question of ‘reinstatement. 
cannot be referred to the Tribunal. I do not understand why the Legislature 
should have used such an expression when they have used a much clearer and a 
much wider expression which would cover cases of reinstatement and which may 
cover also other cases of non-employment. In this connection it is also pertinent 
to note the definition of “ workman” as it appears in s. 2, sub-cl. (s) : 

“ workman means any person employed (includ-ng an apprentice) in any industry to do- 
any skilled or unskilled manual or clerical work for hice or reward and includes, for the purposes. 
of any proceedings under this Act in relation to an industrial dispute, a workman discharged. 
during that dispute, but does not include any perscn employed in the naval, military or air 
service of the Crown.” 

Therefore, a workman who is not actually employed by the employer at the time 
that the dispute is referred to the Tribunal is insluded in the expression “workman” 
if he was discharged while the dispute was go:ng on, and that is the very case of 
the workmen here. They were discharged during the dispute between the Asso- 
ciation and its workmen, and one of the points cf the dispute is the non-employment. 
of those workers who were discharged during the dispute. As I was saying, apart 
from any authority, on a plain construction of the Act, I should have no hesitation 
in holding that ‘ industrial dispute” does include a question with regard to the 
reinstatement of a dismissed employee, and Ithink Mr. Kolah, also for the petitioner, 
finds it rather difficult to justify his position on the language of the statute itself. 
But he takes his stand on a decision of the English Court of Appeal which, according 
to him, is his sheet-anchor. 

_ Now, let us look at this decision and see whether it is really a sheet-anchor or 
1t merely appears to be an anchor and in reality is anything but that. That is a 
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recent decision reported in R. v. National Arbitration Tribunal. There the Court 
-of Appeal was considering the Conditions of Employment and National Arbitration 
“Order, 1940, which was made under reg. 58AA of the Defence (General) Regulations, 
1989. By that Order any trade dispute may be reported to the Minister of Labour 
cand the Tribunal appointed may make an award which was binding on the employer 
-and the workers to whom it related, and it was to be an implied term of the contract 
between the employers and the workers that the rate of wages to be paid and the 
conditions of employment to be observed under the contract shall be in accordance 
with the award. In November 1946 the workmen employed by the Horatio 
Crowther & Co., Ltd., pressed for changes in wages and conditions of service. 
‘On March 28, 1947, the company gave the workmen notice terminating their 
employment as from April 4. On April 14 the matter was reported to the Minister 
-of Labour and National Service, who referred it to the National Arbitration 
“Tribunal. The claim of the workmen included the reinstatement from the date 
of dismissal of the workers dismissed, and the award of the Tribunal stated that 
they were in favour of that particular claim, and the Court of Appeal held that the 
‘direction to reinstate the workmen was ultra vires the Tribunal, and that finding 
and the award in so far as it related to the reinstatement of the workmen was 
quashed, and the learned Chief Justice Lord Goddard delivering the main judgment 
has emphasised the fact that under common law it is not open to a Court to pass a 
‘decree compelling an employer to engage-an employee. If an employer wrongfully 
‘dismisses an employee, then the only right of the employee is to claim damages 
or compensation. No decree for specific performance can be passed with regard 
‘to @ contract which entails personal services, and the learned Chief Justice says 
that unless the Legislature Pay confers such a power upon the Tribunal he 
was not prepared to assume that the Tribunal could compel an employer to keep 
engaged an employee whose services it had terminated. 

Now, Mr. Kolah adopts the same argument and contends that here also it would 
not be open to the Tribunal to compel the Western India Automobile Association 
to employ the workmen whom it has dismissed., According to Mr. Kolah, there 
is no such right in any Court of law to compel an employer to engage an employee. 
in whom it has no confidence or whom he does not want to employ for any reason 
whatsoever. The only right is for the worker to claim damages or compensation. 
.Mr. Kolah is right that as in England so in India, under the Specific Relief Act 
no civil Court in this country would ever pass a decree for specific performance 
at the instance of a worker dismissed by his employer, compelling the master to 
-eontinue the services of his servant. But it is also to be noted that the whole 
trend of labour legislation in this country and elsewhere is to interfere with the 
sanctity of private contract. We are no longer living in those far off days, which 
according to some may be halcyon days and according to others wicked and evil 
-days, when the rights of employers and employees were governed purely by con- 
tract. The employer went out-into the open market, employed whom he liked, 
paid what he liked, dismissed him when he liked, and the State permitted him 
-to do so. As I was saying, the whole trend of labour legislation is to protect 
labour against the free play of contractual rights which may harm him and against 
which he is not strong enough to protect himself. Therefore, the mere fact that 
‘this particular legislation interferes with the rights of contract or the sanctity of a 
contract cannot be an argument for holding that such an encroachment upon 

rivate rights cannot be permitted. What we have to consider is whether the 
islature has chosen to confer upon the Tribunal a mght which ordinary civil 
‘Courts dealing with ordinary matters between litigants and subjects may not 

ssess. 

P NOW, one important fact to bear in mind is the very fundamental difference 
between the Order which the English Court was considering and our own statute. 
“The efficacy of the award which the Tribunal could make under the Conditions of 
Employment and National Arbitration Order ek in this that the terms of the award 
were to be considered as the implied terms of the contract of service. But the 
award was circumscribed by this that it could only deal with the rates of wages 
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and the conditions of employment, and after the Tribunal had determined what 
should be the rates of wages and the conditiors of employment, they were imported 
into the original contract of service between master and servant and the servant 
could enforce the decision of the Tribunal in a Court of law as if he was suing on the 
original contract of service. It is also to be noted that, as appears from this 
decision, there was no means of enforcing the award, no specific means laid down 
in the English Order itself, and finally the definition of “ workman” was very 
different from the definition that we find in our own statute; there was no reference 
in the English Order to a workman who had already been discharged. Turning 
to the judgment of the learned Chief Justice, there can be no doubt that what 
induced him to come to the conclusion which he did was mainly the circumstance 
that there was no means of enforcing the award under the English Order, as the 
learned Chief Justice says at p. 697: 

“Tf there is and can be no means of enforcing that award, it seems to me a cogent, if not a 
compelling, reason for saying that the tribunal has no power to award it.” 


It being the order for reinstatement of the dismissed servants. With respect, 
the reasoning of the learned Chief Justice is right, because if the award could not 
be enforced, no ordinary Court of law would ever pass in favour of the dismissed 
employee a decree for reinstatement, and therefore the award would become 
really an infructuous decision. But that is not the case here. As I pointed out, 
our statute contains a penal provision for the enforcement of the award. If the 
Tribunal orders an employer to reinstate an employee who has been dismissed, 
he cannot defy that decision or set it at naught because he would be liable to 
peana under the Act if he took the risk of disregarding the decision of the 
Tribunal. 


It has been strongly impressed upon us that under the English Order the trade 
dispute which the Tribunal could investigate was similar to the industrial dispute 
under our own Act and that the Tribunal in England could also consider the ques- 
tion with regard to the non-employment of a worker. It is therefore urged that 
Lord Goddard came to the conclusion that notwithstanding the power that the Tribu- 
nal had to investigate into the question of non-employment of a worker the Tribu- 
nal could not order reinstatement. Similarly here the Industrial Tribunal could 
not be given the power to order reinstatement of a worker dismissed by the em- 
ployer. But what is got to be borne in mind, and to my mind that is the funda- 
mental distinction between the position in England and the position here, is that 
under the English Order, as I have already >ointed out before, the award that 
could be made by the Tribunal was a strictly circumscribed award. It was con- 
fined to regulating rates of wages and conditicns of employment, and the learned 
Chief Justice in terms in his judgment points out that whereas express power was 
given to the Tribunal to do what no Court could do, viz. to add to or alter the 
terms or conditions of contract of service, no such power was given to the Tribunal 
to reinstate or revive a contract lawfully determined. As far as our statute is. 
concerned, the Tribunal has power to adjucicate upon all matters in dispute 
between the employer and the worker. Therefore, it is open to the Tribunal 
to award reinstatement of a dismissed worker, and if such award is made that 
oe would be valid and binding and enforceable by means of the penal provisions 
in the Act. 


I am therefore of the opinion that the Erglish decision which is so strongly 
relied upon is not an authority for the proposition that under no circumstances 
could an Industrial Tribunal be competent to order reinstatement of a dismissed. 
worker. It is only an authority for the proposition that looking to the special 
terms of the English Order and the circumscribed nature of the award that the 
Tribunal could make under that Order, the Trikunal in England was not competent 
to order reinstatement of a dismissed worker. 

I am therefore of the opinion that the learned trial Judge was in error when he 
issued a writ of prohibition upon the Tribunal restraining it from entering upon 
any inquiry or giving any direction on the question of reinstatement. I would 
therefore allow the appeal preferred by the Province of Bombay, set aside the 
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order of the trial Judge, and dismiss the petition filed by the Western India Auto- 
mobile Association. The appeal preferred by the Association must fail. 


Buacwati J. These are.two appeals from the judgment of Mr. Justice Coyajee, 
one preferred by the Province of Bombay, being appeal No. 81 of.1948, and the 
other preferred by the Western India Automobile Association hereinafter referred 
to as the Association, being appeal No. 89 of 1948. The Association, in the course 
of its business or undertaking, whatever it may be called, employed workmen, and 
on November 9, 1946, a letter was addressed to the President of the Association 
by the President of what was styled Western India Automobile Association Staff 
Union, presenting before the Association several demands of theirs. It appears 
that the Association was not in favour of this Staff Union and did not take any 
cognisance of its status or existence, and on December 4, 1946, a reply was sent 
by the Association to G. G. Mehta, President of the Union, stating that the com- 
mittee of the Association was not prepared to enter into any correspondence or 
discuss with him the matters relating to the Association’s staff. A notice of strike 
was given by the Union on December 12, 1946, whereupon on December 27, 1946, 
the President of the Association issued a circular letter addressed to the staff inti- 
mating what steps had been taken by the Association and its committee for the 
amelioration of the conditions of the members of the staff and asking them not to 
take any precipitate action as intimated by the Union. On December 80, 1946, 
the President of the Union addressed a letter to the President of the Association 
reiterating the employees’ demands and further intimating that if the Association 
did not comply with the request therein contained, the employees would be com- 

lled to strike work and they would make a further demand and be entitled to 
fall wages for the whole of the strike period. Nothing happened thereafter and the 
strike was commenced by the members of the Union on January 2, 1947, which 
resulted in a notice of dismissal being addressed by the Association on January 22, 
1947, to those members of the staff who had commenced the strike. On May 28, 
1947, the Union addressed to the Association their fresh demands. On August 11, 
1947, a notification was issued by the Government under the Industrial Disputes 
Act, 1947, constituting an Industrial Tribunal consisting of Mr. D. V. Vyas, 1.c.8., 
for adjudication of industrial disputes in relation to which the Central Government 
was not the appropriate Government in accordance with the provisions of the Act. 
On September 22, 1947, the disputes which had arisen between the Association 
and the workmen employed by it were referred for adjudication to the Industrial 
Tribunal under s. 10 of the Act. In this notification over and above the demands 
which were the subject-matter of the letter dated November 9, 1946, was added 
a demand for reinstatement and back wages and salaries, which demand arose by 
reason of the strike situation which had developed since. There was correspon- 
dence between the Association and the Industrial Tribunal wherein the Association 
challenged the jurisdiction of the Industrial Tribunal to act in the matter of the 
disputes which had arisen between itself and its employees, and the last letter 
addressed to the Industrial Tribunal was on November 14, 1947, fixing November 
17, 1947, as the date when whatever arguments on the points of jurisdiction the 
Association wanted to urge would be heard by the Tribunal. It was thereupon 
that the petition was filed by the Association on November 15, 1947. The rule 
nisi was granted by Mr. Justice Desai on November 17, 1947, and by the terms of the 
order Mr. Justice Desai directed that a notice of the rule nisi should be given by the 
petitioner to the Province of Bombay and to two employees of the Association 
on behalf of the employees of the Association. It was in pursuance of this direc- 
tion that the Province of Bombay as well as the two employees in their representa- 
tive capacity appeared at the hearing of the petition before Mr. Justice Coyajee. 

. In the petition as it was filed the Association contended that the definition of 
“employer” contained in s. 2(g) of the Act was exhaustive and did not include the 
Association. It also contended that it did not carry on any‘industry but merely 
gave service to its members and was therefore not amenable to the jurisdiction 
of the Industrial Tribunal. It lastly contended that demand No. 1, namely, 
regarding reinstatement and payment of back wagesor salary, etc., was not an in- 
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dustrial dispute at all within the meaning of the expression as used in the Act. 
These were the main points on which the matter was argued before Mr. Justice 
Coyajee. Mr. Justice Coyajee held that the Association was an employer within 
the meaning of s. 2 (g) of the Act, but as regards the demand for reinstatement he, 
following a decision of the Appeal Court in England reported in R. v. National 
Arbitration Tribunal,’ held that it was not an industrial dispute and therefore 
issued a writ of prohibition against the Industrial Tribunal, respondent No. 2, 
prohibiting the Tribunal from entering upon the enquiry into the demand for 
reinstatement or giving any direction with reference thereto. The Province of 
Bombay who had appeared before Mr. Justice Coyajee in accordance with the 
direction given at the time when the rule nisi was issued by Mr. Justice Desai 
filed the appeal No. 31 of 1948 against this decision of Mr. Justice Coyajee in rela- 
tion to the question of reinstatement. The Association filed appeal No. 89 of 1948 
against the decision of Mr. Justice Coyajee in regard to the question of the Associa- 
tion being an employer within the meaning of the Act. These are the two appeals 
which have been argued before us. 

When Appeal No. 81 of 1948 was called on before us counsel for the respondent 
took a preliminary objection that the Province of Bombay not having been a party 
to the petition it was not competent to the Province of Bombay to file the appeal. 
It was contended that it was only the parties to the proceedings before the lower 
Court that had a right of appeal and those persons who were not parties to the 
proceedings were not competent to file any appeal even though the judgment and 
the decree appealed from might adversely affect their interests. Our attention 
‘vas directed to the relevant provisions of the Civil Procedure Code, namely, 
ss. 96 and 146 and O. XLI, r. 1, of the Civil Procedure Code. It may be noted 
however that in none of these provisions of the Civil Procedure Code has it been 
laid-down who can prefer an appeal It was further pointed out that in the com- 
mentary of Sir Dinshah Mulla on the Civil Procedure Code and also in a judgment 
of Mr. Justice Madhavan Nair in Indian Bank Lid. v. Seth Bansiram Jeshamal Firm,? 
it was stated that no person who is not a party to the suit or proceedings has a 
right of appeal. This is no doubt the position so far as the right of appeal is concerned. 
A person who is not a party to the suit or proceedings las Bo right to appeal against 
the decision and this is the position where a person who is not such party is 
aggrieved by the decision and wants to appeal against it. Hecanonly ask for leave 
to appeal from the appellate Court before he can be allowed to file an appeal. There 
is no right of appeal vested in him byany of the provisions of the Civil Procedure 
Code or by any other provision of law. The only remedy open to him, if his 
Interests are adversely affected or if he is aggrieved by a decision of the Court, is to 
approach the Appellate Court and ask for leave to appeal which the appellate 
Court would grant in proper cases. This is the position in England as one finds it 
laid down in In re Securities Insurance Company’, where Lindley L. J. observed 


(p. 418) : 


“ Now, what was the practice of the Court of Chancery before 1862, and what has it been 
since? I understand the practice to be perfectly well settled that a person who is a party can 
appeal (of course within the proper time) without any leave, and that a person who without being 
a party is either bound by the order or is aggrieved by it, or 1s prejudicially affected by it, cannot 
appeal without leave. It does not require much to obtain leave. If a person alleging himself 
to be aggrieved by an order can make out even a prima facie case why he should have leave he 
will get it ; but without leave he is not entitled to appeal.” 

The Province of Bombay had not obtained any such leave to appeal and had 
filed the appeal as if in exercise of aright to do so. This position was certainly not 
tenable and under the circumstances of the case we thought it proper to give the 
Province of Bombay leave to appeal but on terms that the Province of Bombay 
do pay all the costs up to the time when the leave to appeal was granted by us. 
This disposed of the preliminary objection which was taken by counsel for the res- 
pondent and appeal No. 81 of 1948 proceeded for hearing. 

The point which arises for our determination in this appeal No. 81 of 1948 is 
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whether the question of reinstatement being demand No. 1, is an industrial dispute 
within the meaning of the Act. The determination of this question depends on the 
-terms of the Industrial Disputes Act, 1947, the relevant sections of which may be 
noted in this connection. Section 2, which is the definition clause, defines what is 
an industrial dispute. Section 2(%) says : 

“ industrial dispute” means any dispute or difference between employers and employers or 
between employers and workmen, or between workmen and workmen, which is connected with 
the employment or non-employment or the terms of employment or with the condition of labour 
of any person ;, s 
„Section 2(s) defines workman and it says, : 

“ workman” means any person employed (including an apprentice) in any industry to do 
-any skilled or unskilled manual or clerical work for hire or reward and includes, for the purposes 
of any proceedings under this Act in relation to an industrial dispute, a workman discharged 
-during that dispute,.... $ 
“These are the relevant definitions which have to be borne in mind in connection 
with this point which has been raised before us. The other provisions of the 
Industrial Disputes Act to which our attention was drawn are s. 10 which provides 
for reference of disputes, inter alia, to the Industrial Court ; s. 15, which defines 
the duties of the Tribunal; s. 18, which sets out the persons on whom the settle- 
ments and awards are binding and s. 29 which provides penalty for breach of 
settlement or award. These provisions will be important when considering whe- 
ther a demand for reinstatement is an industrial dispute within the meaning of the 
Act or not. - 

Turning now to the definitions which have been given of the industrial dispute 
-and the workman, it is clear that any dispute which arises between employers and 
workmen and which is connected. inter alia, with the employment or non-employ- 
ment of any person would be an industrial dispute within the meaning of that 
-definition, and workman is defined so as also to ‘include a workman discharged 
during that dispute for the purposes of proceedings under the Act in relation to 
-n industrial dispute. Having -regard to the ordinary meaning of the terms 
“employment” and “non-employment”, it follows that a dispute as regards the 
reinstatement of a workman would be covered either in the term “employment” 
-or “non-employment”’ according as you look at it from the point of view of the 
employer or the workman. When the question of reinstatement is raised, the 
workman insists that he should be employed by the employer in spite of the em- 
ployer having discharged him from the employment by reason of the industrial 
dispute itself arising. The employer on the other hand says that he is not going to 
employ the discharged employee whatever be the reason which led to his discharge. 
‘So that, if you look at it from the point of view of the employee who wants to be 
reinstated in his employment, it is a question of his non-employment. If you 
look at it from the point of view of the employer, the employer does not want 
to employ him; he does not want to reinstate him in the employment and it be- 
-comes a question of the employment of the workman by the employer. Having 
regard to these considerations, it would be a question of either employment or 
non-employment when the question of reinstatement in employment is raised 
by the employee who has been discharged by the employer. What is more, this 
very question has been contemplated by the definition of workman which I noticed 
above.’ That definition has been made inclusive of a workman who has been dis- 
charged during the industrial dispute for the purpose of proceedings under the 
Act in relation to an industrial dispute. So that, in so many words, the question 
of the reinstatement of the discharged workma n is contemplated by the Legislature 
when framing this definition of workman under s. 2(s) of the Act. If there was 
sar more than the two definitions of industrial dispute and workman, that 
would be enough to dispose of this point and I would hold that the question of 
reinstatement was an industrial dispute within the meaning of the Act. It was 
however urged very strenuouly by counsel for the respondent that the Appeal 
‘Court in England has held that reinstatement is not an industrial dispute and 
particular stress was laid on the observations of Lord Goddard C. J. at p. 696 in 
R. v. National Arbitration Tribunal’, The question which was there considered 
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was under the Conditions of Employment and National Arbitration Order, 1940. 
The workmen employed by the applicant company through their union had pressed 
for changes in wages and conditions of servicz, and consequent upon that demand 
the company had given the workmen on the manufacturing side of their business, 
including those in the union, notice terminating their employment as from a parti- 
cular date. After the termination of the employment as aforesaid, the matter 
had been referred to the National Arbitration Tribunal. The claim of the workmen 
included, inter alia, reinstatement from the date of dismissal of the workers dis- 
missed. The award of the Tribunal stated that they found in favour of the claim 
set out in item (1), that is, reinstatement, and they awarded accordingly. On 
the applicant company applying for an order of certiorari to quash the award, it was 
held that although at the date of the report to the Minister of Labour the contract 
“ of service between the company and the workmen had been terminated, there was 
nevertheless a “trade dispute”, within the meaning of art. 7 of Order of 1940, 
which had been properly referred under art. 2 (1), a direction to reinstate the 
workmen would be ultra vires the tribunal ard as the finding on this item of the 
claim was equivalent to such a direction, the award in so far as it related to that 
finding must be quashed. The learned Chief Justice there observed (p. 696) : 


“ There are no express words either in the regulation or in the Order which in terms give the 
tribunal any power to reinstate, but it is said that as they have power to deal with any question 
relating to employment or non-employment it follows that they must have the power to make 
an award of reinstatement. It seems to me a strong taing to say, looking at this regulation which 
alone gives force to the Order, that a power is thereby impliedly given to the tribunal to grant 
a remedy which no Court of law or equity has ever considered they had power to grant. If an 
employer breaks his contract: of service with his employees either by not giving notice to which 
the latter are entitled or by dischargng them summarily for a reason which cannot be justified, 
the workmen’s remedy is for damages only. A Court of equity has never granted an injunction 
compelling an employer to continue a workman in Lis employment or to oblige a workman to 
work for an employer. Ifa workman, or any other employee who occupies a higher status than 
that usually implied by the term workman, breaks his contract with his employer, no injunction 
has ever been granted obliging that workman or employee to work for the employer. The most 
that has ever been done is that, if the contract was one by which for a certain period a person 
has agreed to serve another exclusively, the workman cr employee may be restrained from working 
for anybody else during the term for which he contractually engaged to serve his employer. Nor 
is there any provision in the regulation which impozes a penalty on the employer if he refuses 
after the award to re-employ the man, nor on the workman if, in spite of an award, he refuses 
to work for an employer. Suppose that after the eward the workman sued his employer. He 
would be met at once by the defence: ‘I gave you the notice to which you were entitled, and, 
therefore, you have no remedy against me for breach of contract.” Again, supposing the employers 
out of deference to the award took the man back into their employment, I cannot find anything’ 
in the Order or regulation which would disentitle them to give notice the next day or next week. 
in accordance with the terms of the contract to any individual workman or to all of them. It 
is true that this tribunal can do what no Court can, namely, add to or alter the terms or conditions. 
of the contract of service. Express power to do so is given by the regulation, while there are no 
words conferring a power to reinstate or revive a con-ract lawfully determined.” 


As I read this judgment of the learned Chief Justice, it proceeds on two grounds : 
(1) that the freedom of the contract should, in order to be taken away, be taken 
away by express provisions in that behalf, and (2) that there were no provisions 
in the Order which would effectuate the direztion given in behalf of reinstatement 
in the award made by the tribunal. So far as the first ground is concerned, no 
doubt, in the absence of any statutory provision in that behalf, the common law 
and the freedom of contract which is recognised therein does prevail. One has, 
however, got to have regard to the express provisions of the statute which may, 
_and in certain cases, do, abrogate this provision of the common law and substitute 
Ara provisions in that behalf. The intention of labour legislation is to restrict 
is freedom of contract and to enact provisions for the benefit of labour. The 
freedom of contract has no doubt, been considerably curtailed in the enactment 
before us, and if one finds a definite intention in a statute which has been enacted 
by the legislature which goes to show that this freedom of contract which is to be 
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found in the common law is intended to be curtailed in a particular manner, the 
Court must give effect to those provisions. It is therefore necessary to consider 
how far this freedom of contract is curtailed.by the provisions which have been 

enacted in the Industrial Disputes Act before us. The very definitions of “indus- 

trial dispute” and “workman”, which I have above referred to and which are 
contained in s. 2 (k) and (8) of. the Act, go to show that employment and non- 

employment are the subject-matter of the industrial dispute; even a workman 

who has been discharged is included in the definition of workman. It is clear 
from the terms of the Act which lay down these definitions of “industrial dispute” 

and “workman” that the question of reinstatement which can be raised by a dis- 

charged workman under these circumstances is a dispute which is connected with 
the employment or non-employment of the workman and is included within the 

definition of the “industrial dispute” as enacted in this Act. It is therefore clear ` 
that within the very observations of Lord Goddard C. J. the Legislature here has 

by reason of the enactment of these definitions given power to the tribunal to do 

something which no Court could do; an express power is given to the tribunal to go 
into and adjudicate upon the question of reinstatement which, without these 

particular provisions enacted in the Act, the tribunal would have been unable to 

do. In my opinion, the power of reinstatement or reviving a contract even 

though lawfully ERAN is given to the Industrial Tribunal by the very terms 
of the Act which I have referred to above. 

' The second ground on which the learned Chief Justice, Lord Goddard, came to the 
conclusion that there was no such power was that there was no penal clause to be 
found in the Conditions of Employment and National Arbitration Order, 1940, 
which would effectuate any such award if made by the tribunal-and that, according 
to the learned Chief Justice, was a cogent, if not a compelling, reason for saying 
that the tribunal has no power to award reinstatement. In the case before us we 
are not troubled by any such consideration because in s. 19 of the Act we have got 
specific provision providing a penalty for the breach of any settlement or award 
made by the Industrial Court. The settlement or award made by the Industrial 
Court has got to be submitted by it to the appropriate Government for action 
under s. 15(2) of the Act. These settlements and awards are binding, as laid down 
in s. 18 of the Act, on all parties to the industrial dispute and all other parties 
summoned to appear in the proceedings as parties to the dispute and other parties 
referred to in that section. Section 19 lays down the period of the operation of the 
settlement or award, and s. 29 says that if during the period of the settlement or 
award any person commits any breach of the settlement or award which is binding 
upon him, he would be visited with certain penalties prescribed therein. It is 
this penal clause contained in s. 29 of the Act coupled with the other provisions 
which I have referred to, which makes the difference to the position here. The 
position in India is quite different from that which obtained in England and which 
came to be considered by Lord Goddard C. J. over there. Having regard to the 
provisions which are contained in the Act before us, there is no doubt that the 
settlement or award which is given a binding effect can be enforced upon the re- 
ealcitrant employer or workmen as the case may be and the industrial tribunal 
to whom such industrial dispute has been referred under the Act has got the 
power, therefore, to go into and adjudicate upon the question of reinstatement 
of the discharged workmen. - The learned Judge below relied upon the observations 
of Lord Goddard C. J. reported in the case which I have discussed above and came 
to the conclusion, to which he did, irrespective of the provisions which are contained. 
in the Industrial Disputes Act which I have above referred to. With great respect 
to the learned Judge, he was in error when he came to the conclusion that the 
question of reinstatement was not an industrial dispute. I therefore agree with the 
learned Chief Justice in the conclusion which he has reached that the question of 
reinstatement was an industrial dispute within the meaning of the Act and the 
Industrial Court had jurisdiction to entertain the same. 

Coming now to appeal No. 89 of 1948 which has been filed by the Association, 
two questions have been raised by it in the appeal. One is that the Association 
is not an employer within the meaning of s. 2 (g) of the Act and therefore there 
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-cannot be any industrial dispute within the meaning of the definition thereof in 
s. 2 (k) of the Act and it was not competent to the Government torefer the alleged 
industrial dispute to the Industrial Tribunal. It was urged on behalf of the 
Association that the definition of “employer ’ contained in s. 2 (g) of the Act is 
exhaustive, because the words used are “employer means”; the words are not 
“employer includes.” It was urged that the definition “employer means” is 
meant to be exhaustive and you cannot travel beyond the definition as given of the 
-word “employer” in the definition clause itself. But if, as is found in other de- 
finition clauses, the definition was “employer includes”, then the definition would 
not be exhaustive but merely inclusive and the Association could in that event be 
included in the definition of employer. In regard to this definition one has only 
got to observe that even though the word “means” has been used in this particular 
‘definition clause against the employer, it is a special definition of employer which 
has been given in s. 2 (g) of the Act. The general definition of employer is not 
touched by it. Generally speaking, a person who employs another is an employer 
and the person who is employed is the employee, and that general definition is 
not touched by the special definition which one finds in s. 2 (g) of the Act. If 
one looks at the various objects for which this Act has been enacted, it contains 
within its provisions various types of employers, including those who are concerned 
with public utility services. the defniton of employer which is contained in 
s. 2 (g) of the Act were read in therestricted sense which is sought to be given toiton 
behalf of the Association, it would mean that allemployers, except the departments 
of the Government in British India and local authorities, are taken outside the 
jurisdiction of this Act altogether. There are various industries falling within 
the definition of industry in 8. 2 (7) of the Act which carry on business, trade, under- 
taking, manufacture or calling mentioned therein, they may be public utility 
services, such as Posts and Telegraphs Services, Education services, sanitation, 
etc, and in all cases where these industries or public utility services were not 
carried on by departments of the Government in British India or local authorities, 
they would not come within the purview of the Act at all. No such consequence 
could ever have been intended by the Legislature. In so far as the various indus- 
tries and public utility services may be carried on not only by private individuals 
or associations of individuals but also by the departments of the Government in 
British India and by local authorities, it was thought necessary by the Legislature 
to define what employer means with regard to the departments of the Government 
in British India and the local authorities where they happen to carry on these 
- Industries or public utility services, and it was only in that connection that the 
special definition of “employer” contained in s. 2 (g) of the Act was given, and this 
is clear from the wording of the definition, namely, that in relation to an ind 
carried on by or under the authority of any department of a Government in Britis 
India, employer means the authority prescribed in that behalf, or where no such 
authority is prescribed, the head of the department; and in relation to an industry 
carried on by or on behalf of a local authority, it means the chief executive officer 
of that authority; but that does not mean that in those cases where the indu 
or public utility service was carried on by any individuals or associations of indivi- 
‘duals apart from the bs sehr of the Government in British India or local 
authorities the word employer does not mean what it indicates, though it may not 
be comprised within the definition of that word given in s. 2 (g) of the Act. This 
to my mind is sufficient to dispose of this contention of the Association. It is 
an employer with regard tothe workmen or employees whomit employs in the course 
of its business or undertaking which it carries on under its memorandum or articles 
of association and the definition of “employer” given in s. 2 (g) was certainly not 
meant to apply to it. It is not in fact a department of the Government in British 
India or a leal authority and that definition does not apply to it. 

The next contention which was taken up on behalf of the Association was that 
it was merely a service association catering to the needs of its members, though 
no doubt in return for a particular fee which every member of the association was 
to pay to it and was certainly not an industry w-thin the meaning of that term 
contained in s. 2 (7), namely, any business, trade, undertaking, manufacture or 
calling of employers, or any calling, service, employment, handicraft or industrial 
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occupation or avocation of workmen. It was urged on its behalf that what it was. 
doing was certainly not any such business, trade, undertaking, manufacture, etc. 
and it was certainly not an undertaking with a view to profit. It was contended. 
that the words business, trade, undertaking or calling should be read esjudem. 
generis and the central idea running through all these items which were included: 
in the definition of industry was that they should be carried on with a view to 
profit. It was also pointed out that this Association carried on its business or- 
trade, whatever it may be called, not with a view to profit but merely with a view 
to serve the members. Clause 7 of the memorandum of association definitely 
laid down as follows : 

“ If upon the winding-up or dissolution of the Association there remains after the satisfaction 
of all its debts and liabilities any property whatsoever the same shall not be paid to or distributed’ , 
amongst the members of the Association but shall be given or transferred to such other institution 
or institutions having objects similar to the objects of the Association to be determined by the 
Members of the Association at or before the time of dissolution orin default thereof by the High 
Court of Bombay and if and so far as effect cannot be given to the aforesaid provision then to 
some charitable object.” 


On all these grounds it was urged that the Association not being an association. 
carrying on this particular business or undertaking with a view to profit was not 
included in the definition of “industry” contained in s. 2(7) of the Act. 

Apart from the authority which I will refer to in a moment, even on a reading 
of the various definitions which are contained in s. 2 of the Act and particularly 
s. 2(n), which defines public utility services, it is dear that even though a business,. 
trade, undertaking, manufacture or calling may in some cases result in a profit 
or be carried on with a view to profit, that certainly is not the central idea running 
in the definition of industry contained in this Act. Public utility services, which 
I have enumerated above, may be carried on not only by private individuals or- 
associations of individuals but may also be carried on by departments of the Gov- 
ernment in British India or local authorities, and those that ‘are carried on by the 
departments of Government or local authorities would not necessarily be run with 
a view to profit. There are various cases in which the public utility services are 
carried on at nominal charges and the person who receives a benefit of the services 
may do so at charges which do not appear to be at all in proportion to the value 
or the utility of the services rendered to him. There are certain public utility 
services which may be carried on even at a loss by the various bodies concerned. 
It is, therefore, in my opinion, clear that where industry is defined in s. 2(7) of the- 
Act, it is certainly inclusive of those public utility services which are carried on not 
necessarily with a view to profit. This circumstance, therefore, can be eliminated 
from consideration when we consider whether a particular business or undertaking- 
falls within the definition of industry within the meaning of the Act. I am, there- 
fore, of the opinion, that “a view to profit” is not the central idea running in the 
various items which are mentioned in the definition of “industry” contained in 
s. 2(7) of the Act. 

I am further fortified in this conclusion of mine: by certain observations which 
are to be found in a case which is decided by the High Court of Australia in 
Federated Municipal and Shire Council Employees’ Union of Australia v. Melbourne 
Corporation.1 The observations of Mr. Justice Isaac and Mr. Justice Rich at 
p. 554 and pp. 228-288 are very illuminating in understanding the concept of 
industrial dispute. They are as follows : 

“The concept may be thus formulated :—Industrial disputes occur when, in relation to 
operations in which capital and labour are contributed in co-operation for the satisfaction of 
human wants or desires, those engaged in co-operation dispute as to the basis to be observed, by 
the parties engaged, respecting either a share of the produce or any other terms and conditions of 
their co-operation. This formula excludes the two extreme contentions of the claimant and the 
respondents respectively. It excludes, for instance, the legal and the medical professions , 
because they are not carried on in any intelligible sense by the co-operation of capital and labour 
and do not come within the sphere of industrialism. It includes, where the necessary co-operation. 
exists, disputes between employers and employees, employees and employees, and employers and. 

1 26C.L. R. 508. 
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employers. It implies that ‘ industry’ to lead to an industrial dispute, is not, as the claimant 
contends, merely industry in the abstract sense, as if it alone effected the result, but it must be 
acting and be considered in association with its co-op2rator ‘capital’ in some form so that the 
result is, in a sense, the outcome of their combined efforts. It also implies that ‘an industry,’ 
in the relevant sense, is not confined to asingle enterprise, but means a class of operations in 
which all persons, employers and employees, are engaged on the same field of industry-—not neces- 
sarily of commerce—provided by the society in which they exist,” 

I also cannot resist the temptation of quoting f-om the observations of Mr. Justice 
Powers at p. 590, which are as follows : 

“ Tt is admitted that ‘ quarrying’ (a necessary work in connection with street making) 
by a private employer would be ‘ Industrial,’ and that an industrial dispute could arise beween 
him and his employees engaged at work in a quarry; but it was asserted that ifa municipal 
‘corporation acquired the quarry and employed the same men, no industrial dispute could arise, 
because the Council was not carrying on ‘an industry’ or a trade or business for profit. So 
far as the question in this case is concerned, asthe argument proceeded the ground mostly relied 
upon (after the Councils were held not to be exemptas State instrumentalities) was that the 
work was not carried on by the Municipal corporation for profit in the ordinary sense of the term, 
although it would generally speaking be carried on by tLe Councils themselves to save contractors’ 
profits. If that argument were sufficient, then a philanthropist who acquired a clothing factory 
and employed the same employees as the previous owner had employed would not be engaged 
in an occupation about which an industrial dispute could arise, ifhe distributed the clothes made 
to the poor free of charge or even ifhe distributed them to the poor at the bare cost of production. 
If the contention of the respondents is correct, a private company carrying on a ferry would be 
engaged on an industrial occupation. If a municipality carried it on, it would not be industrial ,. 
The same argument would apply to baths, bridge-building, quarries, sanitary contracts, gas- 
making for lighting streeta and public halls, municipal buildings or houses or halls, and many 
other similar industrial undertakings. Even coal-mininy for use on municipal railways or tram- 
ways would not be industrial work if the contention of the respondents is correct. If the works 
in question are carried out by contractors or by privete individuals it is said to be industrial, 
but not industrial within the meaning of the Arbitration Act or Constitution if carried out by 
munictpal corporations, I cannot accept that view.” 

I also agree with this particular point of vizw that in order to constitute an 
industry within the meaning of that term as defined in s. 2(j) of the Act it is not ' 
necessary that the business, trade, undertaking, manufacture or calling should 
be carried on with a view to profit. If that is so, the Association which carries on 
this undertaking under the terms of its memorandum and articles of association 
and renders services to its members can none-che-less be an industry within the 
definition of that term contained in s. 2(7) of the Act, the undertaking is carried 
on by it as employers who sae) workmen, and therefore if differences arise by 
reason of certain disputes which may arise in connection with the employment or 
non-employment or the terms of employment or with the conditions of labour, 
an industrial dispute arises between it and the workmen employed by it, which 
would be the subject-matter of reference to the Industrial Tribunal under the terms 
of the Act. This contention of the Association also, therefore, fails. 

In the result I agree that the appeal of the Province of Bombay should be allowed 
and the appeal of the Association should be dismissed. 

Per Curiam. We think the fairest order with regard to costs would be, in the 
first instance, to set aside the order of costs of the trial Judge and in appeal No. 81 
of 1948 the order of costs will be that the Western India Automobile Association, 
respondent No. 1, should pay the costs of the appeal including costs reserved, of the 
Province’ of Bombay. There will be no order as to costs in respect of respondents 
Nos. 2, 8 and 4. ; 

With regard to Appeal No. 89 of 1948, the appellant will pay the costs of the 
respondents, the Industrial Tribunal. As regards the costs of the petition, the 
Western India Automobile Association will pay the costs of the petition to the 
respondents the Industrial Tribunal and also the costs of the Province of Bombay 
and of the workers—the costs of the Province of Bombay and: workers to be in 
one set. Orders accordingly 


Attorneys for Province of Bombay : Little & Ca. . 
Attorneys for The Western India Automobile Association: Kamdar & Co., 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
M. GULAMALI ABDULHUSSEIN & CO. v. VISHWAMBHARLAL RUIYA.* 


Indian Arbitration Act (X of 1940), Secs. 33, 32—Contract—Submission clause—Petition to Court— 
Whether Court can decide on such petition that submission in writing exists —Averments in 
An application to establish the existence or validity of an arbitration agreement can be enter- 
tained by the Court under the Indian Arbitration Act, 1940, though not under g8. 83 thereof, 
The law does not require that a submission to arbitration must be signed by both the parties, 
‘The only requisite of the law is that there must be a submission in writing. If there is a 
submission clause in a contract, it is not necessary that that contract must be signed by the 
other party before the other party can be bound by the submission clause; that party may 
accept the contract orally or he may accept it by writing. Hence, if a party is in a position * 
_ to establish that a particular contract, which contains a submission clause, is accepted by the 
other party,.there would be a written submission to arbitration within the meaning of the 
Indian Arbitration Act. : i 

It depends upon the circumstances of each case whether the main delivery of a contract 
note and the retention of that contract note by the other party amounts to acceptance or not. 
It is a pure question of fact to be decided by the Court. i 

Shriram Hanuiram v. Mohanlal & Co., explained. 

The party applying to the Court, in such a case, must aver in his petition that there was 
an acceptance of the contract by the other party. The mere avernment that the contract 
was delivered to the other side and retained by him is not per se tantamount to an averment 
that the contract was accepted by the other side. 


THE firm of Vishwambharlal Ruiya (petitioners), who carried on business in 
gold, silver and guineas, were, but the firm of M. Gulamali Abdulhussein & Co. 
(opponents) were not, members of the Marwadi Chamber of Commerce, Ltd., of 
Bombay. - 

On Tae 80, 1948, the opponents, through their representative Tayabally, 
placed an oral order with the petitioners for the purchase of 500 bars of silver. 
The market remained closed from January 80, 1948, to February 8, 1948, owing 
to the assassination of Mahatma Gandhi. When the market re-opened on 
February 4, 1948, the petitioners made out a contract note for the purchase of 
500 bars of silver in the form prescribed by the Marwadi Chamber of Commerce, 
Ltd. The form had several conditions printed on it, one of which was : 

“In the event of any dispute arising between you and me/us out of this contract or of any 
unpaid claim remaining outstanding I/we agree to refer.such matter or dispute to arbitration, 
in Bombay as provided by the Bye-laws of the Marwadi Chamber of Commerce Ltd., and to abide 
by.the arbitration award.” l 

The contract note was sent by the EEE with their peon to the opponents, 
who signed its receipt in the peon delivery book, but failed to return the contract 
note duly signed. . 

` On February 18, 1948, the petitioners sent a statement of accounts in respect 
of the contract to the opponents, who refused to accept it. 

‘On February 14, 1948, the petitioners sent a telegram to the opponents saying : 

“ Refused statement of account sent by peon, therefore, now sent by registered post stop 
payment of Rs. 2,24,168-8-0 immediately required. Further Rupees one lac required for margin 
for your outstanding purchase of 500 bars. If money not received by 8 p.m. 15th February closing 
the same at your risk and account.” x 

The opponents replied to the above by a telegram on February 14 as follows : 

“ Received surprised no transaction with you, never dealt with you deny liability.” 

To this the petitioners wired on February 16 as follows : 

" “Reference our 14th telegram stop regret payment not received stop closing your outstanding 
purchase of 500 bars on the opening of 18th instan id 

Accordingly the petitioners sold the bars which ended in a loss of Rs. 42,218-12-0. 
They called upon opponents to pay the amount. The opponents denied their 
liability to pay the amount. S : 

* Decided, September 20, 1948. O.C.J. Ap-` 1 (1989),41 Bom. L. R. 1298. 
peal No. 48 of 1948 : Award No. 49 of 1948. `- ` 
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On February 21, 1948, the petitioners intimated to the opponents that they 
were going, to refer the matter to the arbitration of the Marwadi Chamber of” 
Commerce, Ltd., and appointed one Begraj Gupta as their arbitrator. ‘They also 
called upon the opponents to nominate their arbitrator. On the opponents’ failure 
to do so, the Chamber appointed their arbitrator, 

On March 20, 1948, when the arbitrators met they felt a difficulty as to their- 
competency to enter upon arbitration in view of the denial by the opponents as 
to the factum of the contract. They took the advice of the Advocate General, 
who advised the petitioners to apply to the Court for decision on the factum of 
the contract. 

The petitioners thereupon filed a petition, tnder s. 88 of the Indian Arbitration. 

. Act, 1940, “to obtain a decision and/or declaration....regarding the factum of” 
the contract” and prayed that (a) “ it may be declared that the opponents entered 
into the contract with the petitioners for the purchase of 500 bars of silver on or- 
about January 80, 1948, according to the rules and regulations of the Marwadi 
Chamber of Commerce, Ltd., and.that they are bound to have all disputes in 
connection with. the said contract decided by arbitration as provided for by the- 
rules and regulations of the said Chamber.” 

The petition was heard by Bhagwati J. on August 9, 1948, who delivered the 


following judgment. 


Buacwatt J. This is a petition filed by the petitioners for a declaration that 
the respondents had entered into the contract with the petitioners for purchase of 
500 bars of silver on or about January 80, 1943, according to the rules and regula- 
tions of the Marwari Chamber of Commerce. Ltd. and that the respondents are 
bound to have all disputes in connection with the same contract decided by the- 
arbitrators as provided by the rules and regulations of the said Chamber of Com- 
merce. The petitioners are members of the Marwari Chamber of Commerce, Ltd. 
The respondents are not, and the transaction, the subject-matter of dispute between. 
the parties, is between a member and a non-member. The respondents disputed. 
the factum of the contract and their liability thereunder. The disputes between. 
the petitioners and the respondents were referred to arbitration in accordance- 
with the rules and regulations of the said Charaber anda point arose before the 
arbitrators whether a dispute between the paries as to the factum of the contract 
itself was within the jurisdiction of the arbitrators to entertain. There are decisions. 
of this Court which go to show that where the factum or validity of a contract is 
disputed, it is not within the province of the arbitrators to decide upon the same- 
and thus to assume jurisdiction in the mattzr of the dispute. Whenever the 
factum or validity of a transaction is disputed before the arbitrators (except in’ 
those cases where the transaction in dispute is = closing transaction in respect of an 
outstanding transaction between the parties), the arbitrators are divested of all 
jurisdiction to entertain that dispute and to enter upon a reference in connection. 
with the'same. Realising this position, the erbitrators, with the consent of the 
parties, thought of a remedy, and it was that -he opinion of the learned Advocate- 
General should be taken as to what they shoulddo. The learned Advocate General, 
it appears, gave his TE that the decision as to the factum or validity of a 
contract was exclusively within the jurisdicticn of the Court and not within the 
jurisdiction cf the arbitrators and therefore suggested that in view of the denial of 
the contrect by the respondents the factum of the contract should be decided apon. 
by the Court and advised the arbitrators not to proceed with the arbitration 
proceedings. The petitioners were therefore advised by the learned Advocate 
General to file the present petition. The opinion of thelearned Advocate General 
is not before me, but acting on the presumption that the petiticeners must have 
followed his advice and framed the petition in the manner suggested by him it 
appears thet the petitioners were advised to file their petition under s. 88 of the 
Indian Arbitration Act to obtain a decision from the Court regarding the factum. 
of the contract. This is in fact what the petition as framed says in paragraph 
10 thereof, where it has been stated that the petitioners in the circumstances have 
filed the petition’ under s. 88 of the Indian Arbitration Act for obtaining a decision. 
or declaration from the Court. 
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At the hearing .of this petition before me, Mr. Maneksha for the respondents 
took a preliminary objection that the petition does not lie under s. 88 of the Indian 
Arbitration Act. He pointed out the provisions of.s. 88 of the Act and contended 
that proceedings under that section can only be taken by a party who desires 
to challenge the existence or validity of an arbitration agreement or an award or to 

_ have the effect of either determined, and that such proceedings cannot be taken by 
a party like the petitioners here who desires not to challenge the existence or validity 
of the arbitration agreement but wants to confirm the same and to have a decision 
‘or declaretion of the Court in that behalf. Mr. Maneksha is right in this contention 
of his, and the learned Advocate General a ing for the petitioners fairly conced- 
ed that even though the petition is oDe in the form that it is under s. 88 of the 
Indian Arbitretion Act, he cannot urge before the Court that s. 88 helps him at all. - 

The learned Advocate General however pointed out that under s. 81 (2) and under 
s. 82 of the Indian Arbitration Act the fling of a suit in the matter of a decision 
upon the existence of an arbitration agreement is barred and the only remedy 
hich he has got is to approach the Court byway of a petition under the Indian 
Arbitration Act in order to have a decision or declaration from the Court that a 
valid arbitration agreement subsists between. the parties. Mr. Maneksha for the 
respondents contended’ that the only application which is contemplated by the 
Indian Arbitration Act even with regard to the existence or validity of an arbitra- 
tion agreement is the one which is enacted by the express provisions of s. 88 of thg 
Act and no such petition as the petitioners have filed before me can lie under the 
terms of the Act. He further contended that it was open to the petitioners to file 
a substantive suit on the original cause of action without having resort to the 
arbitration proceedings at all. f 

, On a consideration of these rival contentions which have been advanced before 
me, I am of opinion that s. 81(2) does not help the Advocate General. It is merely 
a section which provides for the jurisdiction of a competent Court to entertain 
applications of the nature therein mentioned. It does not give any substantive 
right to the ae to make such applications or to prosecute the same but it 
merely says that if any such application is competent to a party tofile or prosecute 
it shall be filed or prosecuted in the particular Courts which are mentioned there. 
When one goes to s. 82, however, one finds that it is couched in very general terms. 
It deals with all sorts of applications which may have to be made by the parties 
in the matter of an arbitration agreement or award in respect of the existence, 
effect or validity of such an agreement or award or in respect of the setting aside, 
amendment or modification or the affecting otherwise of the arbitration agreement 
or award. The section lays down in specific terms that no such proceeding shall 
be entertained by any Court by way of a suit, and the only procedure which is 
envisaged in the section is that in respect of all such matters the parties shall 
proceed by way of -application under the Indian Arbitration Act. The words 
in the earlier part of this section, where it is stated that a party might ask for a 
decision upon the existence, effect or validity of an arbitration agreement or 
award, must include an application not only under s. 88 of the Act by way of 
challenging the existence or validity of an arbitration agreement or an award but 
also an application which may be made by a party in the position of the petitioners 
before me to have an arbitration agreement confirmed or declared as subsisting 
between the parties. If that is so, there is no warrant for holding that s. 38 is 
the only section which may be brought to the aid of a party or that the only thing 
which a party can do is to challenge the existence or validity of an arbitration 
agreement or award if he wants to take advantage of the provisions of the Indian 
Arbitration Act. Various questions may arise in the course of the ‘arbitration 
proceedings or in the matter of the arbitration agreement which may subsist bet~ 
ween the parties and it would not be just or proper to limit the rights of the parties 
only to s. 88 of the Indian Arbitration Act as contended by Mr. Maneksha for the 
respondents. It is open to a party who is thwarted in his attempt to have the 
disputes settled by the process of arbitration, if there is an arbitration agreement 
between the parties, also to come to the Court and have the question of the existence, 
effect or validity of the arbitration agreement adjudicated upon by the Court so 

L. R—6 
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that-on such adjudication being had by him from the Court he can proceed further 
with the: arbitration proceedings as contemplated by the arbitration agreement. 
This is exactly what the petitioners here are proposing to do. 

Now, for the purpose of deciding upon the existence or validity of the agreement 
between the petitioners and the respondents, it is incidentally necessary to have 
the decision from the Court about the factum of the contract. The main purpose 
of the adjudication is that of adjudicating upon the existence or validity of the 
arbitration agreement which subsisted between the parties. If the proceedings 
were merely for a determination of the question whether a valid contract did in 
-fact exist between the petitioners and the respondents, it would have been open to 
Mr. Maneksha to contend that that could have been done primarily by a suit 
under s. 45 of the Specific Relief Act. But what I have got to consider is the 
nature of the petition; and the relief which has been prayed for by the petitioners 
in prayer (a) of the petition is a specific relief for a declaration, following-upon the 
Court declaring that there was a contract actually entered into between the parties 
as therein mentioned, that the respondents are bound to have all the disputes in 
connection with that contract decided by arbitrators as provided for by the rules 
and regulations of the Marwari Chamber o? Commerce, Ltd. This is certainly a 
dispute within the meaning cf s. 82 of the Indian Arbitration Act calling for a 
decision upon the existence or validity of the arbitration agreement which the 

apetitioners say subsisted between the parties. I am of opinion that the terms of 

s. 82 prevent the petitioners from filing a suit in respect of the same, and the only 
remedy which is open to them is to file this petition for such a decision on the 
existence or validity of the arbitration agreement. p 

No doubt, as suggested by Mr. Maneksha, it would be open to the petitioners 
to file a substantive suit on the origmal cause of action, but if there is an arbitration 
agreement between the parties and a party wishes to enforce the same, merely 
because the opposite party raises a contention that there was no contract in fact 
entered into between themselves and the petitioners, the Court will not lightly 
set aside the arbitration agreement subsistmg between the parties if that is the 
conclusion which the Court can legitimately arrive at after having regard to all 
the circumstances of the case and the evidenze adduced before it. Iam, therefore, 
of opinicn that eveu though that remedy wculd be open to the petitioners, they are 
not bound to pursue that remedy ; they are also entitled to have the question 
as to the existence or validity of the arbitration agreement decided upon by the 
Court by taking appropriate proceedi in that behalf which under s. 82 can 
only be by a petition under the Indian Arbitration Act. 

There is another aspect of the case which may also be considered here, and it is 
as to how the Court would be able to decide this dispute between the parties merely 
on a petition and the affidavits which are made by the respective parties in support 
and in reply. There is no special procedure which has been enacted by the Indian 
Arbitration Act as to how petitions which are filed under the Act have got to be 
decided by the Court. They have got to b= decided generally in accordance with 
the provisions of the Civil Procedure Code. An affidavit is a type of evidence 
which the Court looks into and if on the affidavits made before it the Court does 
not find it convenient or possible to decide the questions which arise between the 
parties, it is certainly open to the Court to adjourn the matter into Court and 
record evidence. As a matter of fact, wher one comes to s. 88, which deals with 
the particular aspect of a petitioner challenging the existence or the validity of an 
arbitration agreement or an award, the Legislature has laid down in so many 
words that where the Court deems it just and expedient, it may set down the 
application for hearing on other evidence also, and it may pass such orders for 
discovery and inspection as it may doin a stit. The enactment of such a provision 
jn s. 88 does not mean that it is only in that case that the Court is entitled to pass 
such orders. It is an indication of what the Court would be entitled to do in a fit 
and proper case. The powers which the Court has to take evidence in an ordinary 
case are not taken away or excluded by the enactment of the particular provision 
in s. 88 of the Act, and it would be open to the Court to make such orders even in 
the case of other petitions which may be filed under the Indian Arbitration Act if 
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the Court thinks it just and expedient to-do so. I, therefore, overnile the preli- 
minary objection taken by Mr. Maneksha for the respondents... In‘view of ‘the 
fact that the factum of the agreement has been disputed, I think the proper order 
would be to adjourn this petition to the Court for hearing on other evidence also. 
‘The parties will make their affidavits as to: documents they rely upon and give 
inspection thereof to their opponents within ten days from today. .. 

As regards the costs of this hearing, I would have awarded the costs of the same 
to the petitioners but for the fact thatin paragraph 10 of their petition they based 
their petition on an absolutely wrong section of the Act. The reliance upon s. 38 
of the Act was unjustifiable, and the learned Advocate General has conceded that 
the petition, cannot be maintained under that section. Under the.cireumstances 

` I think the proper order for costs of today’s hearing would be that-the costs of the ` 
respondents of this hearing would be costs in the petition and the petitioners will 
bear and pay their own costs of today’s hearing. - . 


The opponents appealed. 


M. L. Maneksha, with K. T. Desai, for the appellants.” 
H. D. Banajt and M. P. Amin, Advocate General, for the respondents. 


Cuacia C.J. This is an appeal from a judgment of Mr. Justice Bhagwati on a 
petition filed under the Indian Arbitration Act, holding that the. petition. was 
maintainable and adjourning it to Court for being disposed of on the merits, A 
‘few facts leading up to this petition may be stated. The petitioners’ case was 
that on January 80, 1948, the respondents gave oral instructions for the purchase 
-of 500 bars of silver. On Feburary 4 the petitioners sent a contract to be signed 
by the respondents. The contract was delivered’ to the respondents and according 
‘to the petitioners an acknowledgment was obtained in the petitioners’ peon book 
by an employee of the respondents. On February 18 the petitioners sent a state- 
ment of account to the respondents. The respondents refused to accept the 
‘statement of account and in the correspondence that followed the respondents 
denied that there was any contract between the petitioners and the respondents. 
‘The petitioners filed this petition for a declaration that there was a valid contract 
between the petitioners and the respondents. and as the contract contained an 
arbitration agreement, all disputes in ‘connection with the contract were bound 
to be referred to arbitration. f 

Now, the first contention urged by the respondents was that the: petition was 
misconceived inasmuch as in a 10 of the petition the petitioners expressly 
averred that the petition was fled under s. 88 and the relief that they sought was 
under that section, and the contention put forward was that this petition did not 
lie under the express provisions of s. 88 of the Indian Arbitration Act. Section 88 
.of the Arbitration Act enables a party to challenge the existence or validity of an 
arbitration agreement, and what is urged is that this is not a petition challenging 
the existence of an arhitration agreement, but it is a petition seeking to affirm the 
-existence of an arbitration agreement. According to Mr. Maneksha, who appears 
for the respondents, it is only when a party wants to challenge an arbitration agree- 
ment that he cen come to Court for the necessary relief, but when he wishes te 
-affirm the existence of an arbitration agreement, it is not open to him to take outa 
petition under the Indian Arbitration Act. It is important to note that under 
s. 82 of the Indian Arbitration Act, all suits are barred with regard to the existence, 
-effect or validity of an arbitration agreement, and Mr. Maneksha concedes that it 
would not be open to the petitioners to file a declaratory suit for a declaration that 
“there is in existence an arbitration agreement. If such a suit was filed, the peti- 
tioners would be met with s. 82. Therefore, according to Mr. Maneksha, the 
petitioners cannot pet any relief at all in any Court of law. Itis true that the 
could file a substantive suit on their cause of action, viz. on the contract on whic 
they rely in this petition. But their right to have the matters determined by 
arbitration would not receive proper recognition or relief from any Court of law, 
because in this case as the factum of the contract is denied the arbitrators have no 
jurisdiction to determine that question. It is only when the Court has determined 
that question in favour of the-petitioners and has held that there was a contract 


a 
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that the arbitrators would have jurisdiction to proceed with the reference. Now, 
a Court of law would hesitate considerably before coming to the conclusion that a 
party has an undoubted right, and’ yet the Legislature has provided no relief in 
respect of that right. It is important to note that in England a declaratory suit 
with regard to an arbitration agreement would lie. In India, whatever the position 
was prior to the passing of the present Arbitration Act, it is clear that now such 
a suit would be barred under s. 82. 

Mr. Maneksha argues that inasmuch as s. 88 expressly provides for an application 
for challenging an arbitration agreement and there is no provision for affirming 
or asserting an arbitration agreement, the Legislature has taken away such a right 
from a person who wishes to proceed with the arbitration on the strength of an 
arbitration agreement. Mr. Maneksha says that at best there may be a lacuna 
in the Act and it is not for a Court of law to make good such a lacuna. It is 
perfectly clear that when the Legislature enacted s. 82 and barred all suits with 
regard to the existence, effect or validity o? an arbitration agreement, the object 
of the Legislature was that all questions with regard to these matters should be 
dealt with under the Arbitration Act and not by substantive suits. That object 
is perfectly clear and patent from the terns of s. 82. It is therefore difficult to 
believe that having taken away the right of a party to proceed with a substantive 
suit, the Legislature also took away the right of a party to have the existence or 
the validity of an agreement determined by an application under the Arbitration 
Act. Mr. Maneksha is right that s. 88 would be superfluous or overlapping if the 
construction was put upon s. 82 that all questions with regard to the existence, 
effect or validity of an arbitration agreement have to be determined by applications 
under the Arbitration Act and not by civil suits, and that the right to make those 
applications is implicit in the very terms of s. 82 itself. But it may be that for 
greater caution the Legislature has dealt with a particular kind of application which 
is mentioned ‘in s. 88. It does not therefore follow that because a particular kind 
of application is mentioned in s. 88, therefore the Legislature has not provided in 
the Act itself for all kinds of applications that may be made under that Act and 
has taken away the right with regard to the making of the applications other than 
the specific application referred to in s. 88 of the Act. In my opinion, 
therefore, it is open to a party to make any application with regard to which a 
suit in barred under s. 82. Section 88 is merely one instance of such an application. 
The Legislature cannot conceivably deal with all possible applications that may 
arise with regard to which suits are barred under s. 82. 

Therefore, the learned Judge below was right in coming to the conclusion that 
the present petition was maintainable although not under s. 83 of the Arbitration 
Act. 

The other contention put forward by Mr. Maneksha is that there is no written 
submission and therefore the petition is misconceived. The position is that the 
petitioners are members of the Marwadi Chamber of Commerce and the respondents 
are not members. Therefore, prima facie, any rule of the Marwadi Chamber of Com- 
merce with regard to arbitration;would not bind the respondents. If the contract 
had been signed by the respondents, then there would be no difficulty, because the 
contract itself contains a term with regard to reference to arbitration. But in 
this case the position on the petition and the affidavit in reply is that a contract 
was delivered by the petitioners to the respondents and the respondents at the 
most retained it and did not return it to the petitioners. It is trpe that in para. 11 
of the affidavit in reply the respondents have taken up the contention that there 
was no written submission. Now, our law does not require that a submission to 
arbitration must be signed by both the parties. The only requisite of the law 
is that there must be a submission in writing. If there is a submission clause in 
a contract, it is not necessary that that contract must be signed by the other party 
before the other party can be bound by the submission clause; that party may 
accept the contract orally or he may accept it by writing. Therefore, if the 
petitioners are in a position to establish that this particular contract, which contains 
a submission clause, was accepted by the respondents, then there would be a written 
submission to arbitration within the meaning of the Arbitration Act. 
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Mr. Maneksha has relied on a judgment of Mr. Justice Kania in Shriram Hanutram 
v. Mohanlal & Co. The learned Judge there was considering the question of 
staying a suit and the view that the learned Judge took was that it did not follow 
that merely because a contract was sent to the other party and the other party 
retained that contract that there was necessarily an acceptance of the contract. 
Mr. Maneksha wants to'read this decision to mean that wherever a contract note 
is delivered and retained by the other party, it does not amount to acceptance, 
and that there would be no written submission within the meaning of the Arbitra- 
tion Act. I do not read Mr. Justice Kania’s judgment to mean that. It would 
depend upon the circumstances of each case whether the mere delivery of a contract 
note and the retention of that contract note by the other party does amount to 
acceptance or not. It is a pure question of fact which would have to be decided 
by the Court. But Mr. Maneksha is right to this extent that in this present case 
the petitioners have not averred, as they should have averred, that there was an 
acceptance of the contract by the respondents. The mere averment that the 
contract was delivered to the other side and retained by the other side is not per se 
tantamount to an averment that the contract was accepted by the other side, and 
although the respondents in the affidavit in reply expressly raised the issue that 
there was no written submission, still the petitioners did not file any affidavit in 
rejoinder pleading the acceptance of the contract, nor did they think fit to have the 

etition amended to make the necessary averment. But, in my opinion, this by 
itself is not sufficient to nonsuit the petitioner. Mr. Justice Bhagwati has ordered 
that the petition has got to be heard on its merits, and it would certainly be open to 
the respondents to urge that there was no written submission inasmuch as they 
never accepted the contract. f 

I think, therefore, the fairest thing to do under the circumstances would be to 
direct the petitioners to amend the petition by averring that there was an accept- 
ance of the contract by the respondents and that this particalar issue would be 
tried along with other issues which would arise on the petition by the Court trying 
the petition. Mr. Maneksha is justified in urging that as the petition stands today 
it is liable to be dismissed because the necessary averment is not there. But that 
is a grievance which is very easily remedied by a proper order for costs, and we 
will hear Mr. Maneksha on the question of costs after this judgment is delivered. 

I would, therefore, dismiss the appeal and confirm the order made by Mr. Justice 
Bhagwati. 

TENDOLKAR J. I agree. 


Per Curtam. Having heard counsel on the question of costs, we think that the 
fairest order to make would be to vary the order made by Mr. Justice Bhagwati 
with regard to the costs by directing that the petitioners should pay to the res- 
pondents the costs of the hearing of the petition before Mr. Justice Bhagwati, 
and with regard to the costs in the appeal we order that the respondents should 
pay to the appellants half the costs of the appeal. 

he petitioners to make the necessary amendment within two days. Petitioners 
to pay the costs of and incidental to the amendment. Liberty to the respondents 
to file any supplemental affidavit in reply to the amendment made by the petitioners 
to their petition within a week after the amendment. Petitioners also to pay the 
costs of any supplemental affidavit filed by the respondents. 


Appeal dismissed. 
Attorneys for appellants: Motichand & Devidas. 
Attorneys for respondents: Ambubhai & Divanji. 


1 (1989) 41 Bom. L. R. 1298. 
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ORIGINAL CIVIL. 





, Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 
MULCHAND KUNDANMAL JAGTIANI v. RAMAN HIRALAL SHAH.* 


Bombay City Civil Court Act (Bom. XL of 1948}—City Civil Court—Jurisdiction to hear suits on 
negotiable instruments—Whether the Act is ultre vires—Construction of statute—Constitution 
Act—-Pith and substance principle. 


The Bombay City Civil Court Act, 1948, is not ultra vires the Bombay Provincial Legisla- 
ture, even as regards the jurisdiction which it confers on the City Civil Court to entertain 
and try suits in respect of negotiable instruments of the value of, and below, Rs. 10,000. 

In construction of a statute the pith and substance argument amounts to this. The 
Court must look at the true nature and effect of the legislation, which it is considering. It 
must consider its scope and ambit, it must consider its true aspect from the point of 
view of the Legislature and must come to the conclusion what is the Legislation about. 
It must not be misled by mere technicalities or by legal phraseology which may conceal the 
true intent of the Legislature, but must fairly arrive at a conclusion as to what is the true 
nature and character of the legislation which it is considering. — 

The true principles which govern the consideration of whether a particular piece of legisla- 
tion is utra vires or not are : first, that althougl it is not always wise to construe the Indian 
Constitution Act by analogy with the Canadian or the Australian Constitution Acts, 
even so both in the interpretation of the Canadian and Australian Acts and in the Indian Act 
the pith and substance argument fully applies. Secondly, when you have different subjects 
mentioned in different lists, subjects are bound to overlap, and when they do overlap, what 
the Court must do is to find out what is the natare of the enactment in pith and substance, 
and in which list does it fall according to izs true nature and character. 

A Provincial Act may encroach upon the Federal field, but what the Court must do is to 
determine the extent of that invasion, and the Court must do so in order to find out whether 
in pith and substance the legislation really falls in the Provincial field. The mere fact that 
there is a trespass by the Provincial Legislature upon the Federal field does not necessarily 
make the Provincial legislation ultra vires. The extent and nature and character of the 
trespass must be considered, and if the Court finds that the trespass is such as to make the 

‘legislation really a legislation which falls in one of the items in List I, then alone the Court 
would say that the legislation is ultra vires. 

The Provincial Legislature may deal with a Federal subject if it is only an ancillary or 
incidental effect of the legislation, provided that in substance it is dealing with a Provincial 
subject. 

Prafulla Kumar Mukherjee v. Bank of Commerce Ld., Khulna,' followed. 


Subrahmanyan Chettiar v, Muttuswami Goundan,? Gallagher v. Lynn,? and Bank of Commerce 
Lid. v, Amulya Krishna Basu : Bank of Commerce Lid. v. Brojo Lal Mitra,‘ referred to. 


Surr on a promissory note. 

The defendant Raman Hiralal Shah passed a promissory note for Rs. 2,150 in 
favour of Mulchand Jagtiani (plaintiff) on July 4, 1945. By another promissory 
note passed on August 1, 1945, the defendant borrowed a sum of Rs. 1 450 from 
the plaintiff. 

‘On July 2, 1948, the plaintiff sued in the High Court to recover Rs. 4,881-2-0, 
the amount due on the two promissory. notes, from the defendant. 

On May 10, 1948, the Bombay Provincial Legislature enacted the Bombay City 
Civil Court Act, 1948, by which suits, the claims in which were valued at Rs. 10,000 
and under, became triable by the Bombay C:ty Civil Court. The Act came into 
force on August 16, 1948. 

On August 12, 1948, the Prothonotary of the High Court issued a notice that all 
suits filed in the High Court in which the money claim was specifically mentioned 
below Rs. 10,000 and in which issues had not been settled or evidence had not been 


* Decided, September 2, 1948. O.C. J. Swt s. €. 49 Bom. L. R. 568, 
No. 1859 of 1948: and Miscellaneous Applies- 2 [1940] F. C. R. 188. 
tion No. 281 of 1988. 3 [1987]-A. C. 868. 


1 (1947) L. R. 74 I. A. 28, oC as 4 [I944]F. C. R. 128. 


me 
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recorded and which were notified on the notice board would be transferred to the 
City Civil Court under s. 18(1) of the Act. The plaintiff’s suit was one of such cases. 

On August 16, 1948, the plaintiffs attorneys wrote to the Prothonotary pointing 
out that the Bombay City Civil Court Act was ulira vires the Bombay Legislature 
and requesting him to “obtain directions of the Hon’ble the Chief Justice and other 
Judges....in that behalf.” His Lordship the Chief Justice ordered the suit to 
be placed on the board of Tendolkar J. 

On August 28, 1948, the suit was placed on the board of Tendolkar J. for giving 
directions. His Lordship heard the parties and directed the plaintiff’s attorneys 
to give notice to the Advocate General under O. XXVIIA, r. 1, of the Civil Procedure 
Code, 1908, and directed questions of law to be formulated and sent to him. His 
Lordship desired that the matter should, in view of importance of the “question 
raised, be decided by a division bench. 

The matter was accordingly heard by a division bench consisting of Chagla C.J. 
and Bhagwati J. 

' At the hearing the following issues were raised :— 

1. Whether the Bombay City Civil Court Act to the extent that it confers jurisdiction upon the 
City Civil Court to entertain and try suits in respect of negotiable instruments of the face value of 
and bélow Rs. 10,000 is ulira vires of the Provincial Legislature. 

2. Whether this Court has jurisdiction to entertain and try these suits. 

The facts in miscellaneous application No. 281 of 1948 were that one Manekji 
Rustomji had presented 4 suit in the High Court on August 26, 1948, to recover 
the amount found-due on a promissory note’for Rs. 8,500 dated Se tember 30, 1947, 
passed by Narayan Ragho (defendant). It was rejected by the Prothonotary. 
On the next day the plaintiff applied raising the same contentions as were raised 
in the foregoing suit and praying that the suit be heard by the High Court. 


_G. N. Joshi with Murzban J. Mistree and N. A. Palkhiwala, for the plaintiff. 
M. P. Amin, Advocate General, with M. M. Desai, for the Province of ae 
"8. T. Desai with P. J. Kapadia, for the defendant. 

_ Murzban J. Mistree, with N. A. Palkhiwala, for the petitioner. ` 


` G. N. Joshi. The impugned provisions are ss. 80 and 18 of the Borhbay City 
Civil Court Act (Bom. Act XL of 1948). . 

In all states there is a threefold division of the functions of the state: (i) Executive 
(ii) Judicial (dii) Legislative. In a federation there is a dual sovereignty and all 
the three functions are divided between the federation and the units. Like other 
functions judiciary is also dually provided for. This principle is given effect 
to in all federations. Tul 1987 India was a unitary State, but after April 1, 1987, 
Federation came into existence and meeng of a single authority, there were two 
authorities for the purpose of judicial 

Before April 1, 1987, jurisdiction of Cofrts Cofrts was determined by (i) locality, (ii) 
suit valuation and (iii) ‘the subject-matter of suits. After that date jurisdiction as 
to subject-matter was dependent upon the distribution of judicial power between 
the Federation and the provinces, In India the existing judicial structure was 
maintained by 1985 Act, but in future alteration was to be made only in accordance 
with the distribution. of judicial powers. In the scheme of Indian fedcration 
distribution of legislative power governs the distribution of executive and judicial 
power. Further in India, the legislative lists are governed by the doctrine of 
federal supremacy. In respect of Federal List (List I, VI Schedule) exclusive 
legislative power is given to the Centre. In case of conflict between List I and 
List II, List I prevails. If there is no conflict, the doctrine of federal supremacy 
is not to be-invoked. Reads ss. 99 and 100 of the Government of India Act, 
1985 [as adapted by India . ‘(Provisional Constitution) Order, 1947], s. 228. 
Section 292 (before adaptation in 1947)-“competent authority *, only -to alter, 
amend -or repeal. . Schedule VU, List I, Items 58 and 28. 0° 2" - oust, 

[Cuaca C.J. Is not the question this: “Is this a legislation. to affect: jurisdic- 
tion and powers of -Courts with respect to cheques, promissory notes, „ete. ? See 
Item 4 in List I]. - 

Each item is 4 sépara te and éxclusive item. There may- -be, & Tetik. ae 
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If there is a special item’and a general item, special item must be applied. 
In respect of all'matters which are federal, jurisdiction and powers of all courts 
is exclusively a federal item. In U.S.A. there is a parallel system of Courts—State 
Courts for state laws and Federal Courts for federal laws. In Australia and Canada, 
as in India, Courts of the units administer federal laws. According to the strict 
theory of: federation, there should be a parallel system of Courts. But in India, 
status quo is maintained; for future, only the federation could confer or alter 
jurisdiction or powers of Courts in respect of matters in the federal list. 

Sources of authority in respect of Courts is dual (i) Federal laws: Federal 
legislature (ti) Provincial laws: Provincial legislature. Status quo is maintained 
. so far as the existing laws were concerned. The Federal Legislature has no power 

to constitute or organize any Court, but once a Court has come into existence, 
’ as regards its powers and jurisdiction in respect of matters in the Federal list, it is 
exclusively within the competence of the Federal legislature. 

[Buaewatt J. The question hereis: Has the eas legislature encroached 
upon an exclusive sphere of the federal legislature? See List II, Items 15 and 4.] 

List II, Item 4, has to be read subject to List I, Item 58. Reads Stewart 
v. Brojendra Kishore.t 

Provision for jurisdiction. and powers of all Courts other than the Federal Court 
has been made according to the list to which the subject-matter has been allocated. 
List I, Item 58, List I, Item 2, and List III, Item 15, are analogous items. 
Legislative competence determines the comretence to fix jurisdiction and powers 
of Courts. .This is in conformity with the spirit of the constitution. Sanction 
behind the administration of federal laws is provincial authority and not federal. 
Reads ss. 204, 205 and 206 of the Government of India Act, 1985. 

[Coacua C. J. Ifa legislation substantially falls under one item and incidentally 
cneroaches upon another item in another list, what is the position ?] 

That is the pith and substance argument. That argument comes into 
question when there is doubt as to under wkich of the two lists, a particular piece 
of legislation falls. The object of the impugned legislation is to set up a court 
with powers to try all matters of the value of Rs. 10,000 and below. Reads 
Prafulla Kumar v. Bank of Commerce Lid., Khulna.? 

[Buaewatt J. Is the encroachment direct or incidental ? In this case it appears 
to be incidental. See List IN, Items 15 and 4.] 

This legislation is not with reference to civil procedure. Code of Civil 
Procedure was cnacted when there was no distribution of powers. In the Code 
there is no question of jurisdiction with reference to subject-matter as under 
1985 Act. 

[Buacwati J. Is it not an incidental encrcachment on List I, Items 58 and 28 2] 

[CmacLa C.J. Having got the powers under List II, Item 1, cannot the 
Provincial Legislature legislate completély ?] ba 

“ Administration of justice” is exclus:vely a provincial subject. The 
Federation has no power. in respect of administration of justice. This phrase is 
governed by the words following: “constitution and organization of all Courts 
except the Federal Court.” Provincial Legislature can set up new Courts, but 
having set up a Court, it can confer jurisdiction only in respect of matters in 
Lists IT and II. In respect of matters in Federal List only Federal Legislature 
can confer jurisdiction. List I is the dominant list. 

- Doctrine of incidental encroachment if carried to its conclusion would put an 
end to the whole scheme of distribution of pewers. Pith and substance argument 
can only arise if there is any dispute as to whether the impugned Act does or does 
not give jurisdiction to the City Civil Court in respect of matters in List I. Here 
there is no incidental encroachment. The impugned Act is a composite Act 
dealing partly with matters in one list and partly in another. In this Act there 
is direct provision for the jurisdiction of the new Court. That is its pith and 
substance. Reads Megh Raj v. Allah Rakina?® 


1 eed A: IR. Cal. 628, 684. ` s (1947) L. R. 74 I. A. 12, 
2 (1047) L. R. 74 L A. 28, . 49 Bom. L. R. 516. 
8. c. 49 Bom. L. R. 568. 
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Murzhan Mistree. Preamble to impugned Act shows that the object of the 
Legislature is to set up a new Court for Bombay. This falls within List IL Item 1. 
Apart from matters excluded by s. 8, there is no other limitation on the powers of 
the City Civil Court. i ; 

-Similar to the entries relating to “ jurisdiction'and powers of all Courts other 
than the Federal Court” in all the three lists, there are other entries analogous to 
each other 'in all the three lists. List I, Item 48, List IL, Item 88 and List I, 
Items 24 and 85 refer to inquiries‘and statistics. List I, Item 59, List I, Item 54, 
and List IIL, Items 25 and 86 refer to fees. A particular subject-matter “jurisdiction 
and powers of courts” has been parcelled out amongst different legislative authori- 
ties. - 

Doctrine of pith and substance is to be invoked only in case of overlapping. | 
1985 Act has placed a limit on the power of the Provincial Legislature with reference 
to jurisdiction as to subject matter. With respect to other aspects of jurisdiction,’ 
the Provincial Legislature, has full powers. Reads : Governor-General in Council v. 
Province of Madras. Section 8 tries to confer jurisdiction in respect of all matters, 
including matters in List I. Here there is no scope for overlapping as between two 
lists. Reads “Prafulla Kumar Mukherjee v. Bank of Commerce Ltd., Khulna.? 

Entries should be reconciled as far as possible. List III, Items 15 and 4, bring 
in the provisions of Civil Procedure Code. Section 9 of the Code itself refers to 
suits “ expressly or impliedly barred.” Here matters falling within List I are 
barred by List I, Item 58. Section 18 of the Code refers to Court “ competent 
to try the suit.” The City Civil Court is not a Court competent to try matters 
in List L Reads Maharaja Sri Bir Bikram v. Tofazzal Hossein? and Governor- 
General-in-Council v. Province of Madras.4 f 

"M.-P. Amin. Reading the impugned Act as a whole, if the finding is that the 
Act falls within List I or List no question of invalidity arises. The object 
of this Act is to set up a Court for the administration of justice. That is the 
‘dominant idea behind this Act. This is covered by List IZ, Item 1. In the Canadian 
Constitution there is an entry similar to List I, Item 1, but nothing comparable to 
Item 2, List II, exists there. Reads Clement’s Canadian Constitution (8rd edition), 
pp. 580, 588, 511, 527, 528. Till a conflict arises between a Central statute and a 
Provincial statute, the provincial statute prevails. Refers to the doctrine of 
uncovered field of legislation. Constitution of Courts necessarily includes its 
jurisdiction. The Act as such does not deal with any of the items in List I. 
Encroachment, if any, is purely incidental. The pith and substance of the Act 
is’ the setting up of a Court for the’ administration of justice: s. 228 of 1985 Act. 
Street on “Doctrine of Ultra Vires,” p. 484. In so far there is a covered field of 
legislation, exceptions to s. 8 of the impugned Act have provided for it. . Halsbury, 
Vol. XI, p. 40; Lefroy ‘Constitutional Law of Canada,” pp. 188, 189. Mulla’s 
Civil Procedure Code, p. 81, “Impliedly. Barred.” Reads: Prafulla Kumar 
Mukherjee v. Bank of Commerce Lid. Khulna.®' “Incidental” means of necessity. 
Cameron: ‘‘Canadian Constitution,” pp. 84, 85. Refers to Subrahmanyan 
Chettiar v. Muttuswami Goundan,® Bank of Commerce Lid. v. Amulya Krishna Basu : 
Bank of Commerce Lid. v. Brojo Lal Mitra.” Subjective aspect of the Legislature 
and not objective aspect with respect to matters in the lists has to be taken 
into account.. ‘ 

S. T; Desai. The impugned legislation must be read in.its entirety. Prafulla 
Kumar v. Bank f Commerce Lid. Khulna clearly brings out the doctrine of pith 
and substance. this Act there is no attempt to disguise the main objective 
of the legislation : Gallagher v. Lynn.§ : 

G. N. Joshi, in reply. In India we must approach the constitution de nóvo 
and should not rely upon other constitutions. Reads: In re The C. P. and Berar 


“1 (1945) 47 Bom. L. R. 629, $ 4 8. c. L. R. 721, A. 91. 
Py 8. © L. R. 72 I. A. 91. 

2 (1947) L. R. 74 I. A. 28, 

° 8. c: 49 Bom. L. R. 588. 


Da ‘x 


[1940] F. 
2 (1942) 5 F. L. J. 189, 193. 1944] F. : 
4 (1945) 47 Bom. L. R. 629 at 682, [1987] A. C. 863, 870. 
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Act XIV of 1938.) In India the scheme of distribution of judicial power is different 
from the scheme in Canada. Sees. 91 of British North America Act. The doctrine 
of: uncovered field of legislation would apply when there is no concurrent list. 
There is no such list in Canada. In Canada there is no demarcation of powers. 
with respect to the power of conferring jursdiction on Courts. When there is 
a clear damarcation between the Centre and the Provinces, the doctrine of unoccu- 
pied field of legislation has no relevance. Again the doctrine of aspect has no 
bearing in India, it has relevance in Canada where there are only two lists. Reads: 
Gallagher v. Lynn. 

Mistree, in reply. List II, Item 2, is a limitation upon the powers given by 
Item 1 of the same list. If the other side’s argument is correct, Item 2 would be 
. redundant. When there is a specific entry end a general entry, effect must be 
given to the specific entry. A wide construction put upon List II, Item 1, would 
render List I, Item 58, completely nugatory. The impugned Act confers jurisdic- 
tion on a Court which it has set up. The canferring of jurisdiction is in issue in 
this case. 

B.J.D. 


Cuacia C. J. The plaintiff filed.a suit on July 2, 1948, on two promissory notes. 
A plaint was also prepared in respect of a suit on a promissory note on August 27, 
1948, and an application was made to take that suit on the file of this Court, and: 
the question that arises both in the suit and ir. the application is whether this Court 
has jurisdiction to try these two suits, and the question of jurisdiction can only be 
determined by considering whether a recent piece of legislation passed by the 
Provincial Legislature is intra vires with regard to certain of its provisions. - 

Bombay Act XL of 1948, an Act to establish an additional City Civil Court for 
Greater Bombay, received the assent cf the Governor General on May 10, 1948, 
and the Act came into force on August 16, 1948. The material provisions of the 
Act are that it sets up an additional Civil Ccurt for the Greater Bombay for the 
trying of all suits of a civil nature not exceeding Rs. 10,000 in value and arising 
within the Greater Bombay. In s. 8 of the Act certain kinds of suits are excluded 
from the purview of this‘new Court, but we are not concerned with those excepted 
suits. Section 12 bars the jurisdiction of this Court in all those suits which are 
made cognizable by the City Civil Court. Therefore the position is that whereas 
before the passing of this Act the High Court had jurisdiction to try all suits from 
Rs. 1,000 upwards on its Original Side, now suits up to the value of Rs. 10,000 
would be solely triable by the City Civil Court. Section 18 provides for the 
transfer of suits pending in the High Court, and the effect of that section is that all 
suits, which were pending in this Court in which issues had not been settled or 
evidence had not been recorded on or before the date of the coming into force of 
the Act, were to be‘transferred to the new Court which was established. 

Now, the contention, very briefly put, of the plaintiff and the petitioner before 
us, is that it is not within the legislative comp+tence of the Provincial Legislature to 
invest this new Court with the jurisdiction to try suits on promissory notes, nor 
is it within the legislative competence of the Provincial Legislature to deprive the 
High Court of its jurisdiction to try suits on promissory notes below the value of 
Rs. 10,000. In order to fully understand and appreciate this contention it is 
necessary to look at the scheme of the Government of India Act. The scheme of 
the Constitutional Act has been considered over and over again both by the Federal 
Court and by the Privy Council, and I do not think it will be right on my part to 
repeat and reiterate what have now come to be regarded as truisms in the inter- 
pretation of the Constitutional Act. The basic and fundamental idea underlying 
the Government of India Act is the creation of a Federation, and as is well known, 
Federation means distribution of powers, and the scheme adopted in the Govern- 
ment of India Act is that legislative power is distributed between the Centre and 
the Provinces and the distribution is brought about in-this way. Three Lists are 
prepared: List I which deals with subjects cver which the Centre alone has the 
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egislative competence; List III which is the Concurrent List with regard to which 

both the Centre and the Provinces can legislate; and List II which is a purely 
Provincial List in regard to which only the Provincial Legislature can legislate. 
Section 100 deals with these Lists and the scheme of s. 100 also is fairly clear. 
It, as it were, lays down a hierarchy of these Lists. Jt gives priority to the different 
Lists and it provides that the dominant List shall be the Federal Legislative List ; 
next comes the Concurrent Legislative List; and finally comes, the Provincial 
Legislative List. It is also now a well recognised canon of construction that as 
far as possible attempt should be made to reconcile different items in different 
Lists so as to avoid a conflict and overlapping and also that full effect must be 
given to each item in each of the Lists. . 

Now, turning to these, Lists, Mr. Joshi has argued that these Lists display a . 
peculiar feature in our Constitution, that whereas the distribution of legislative 
and executive power is carried out, as is ordinarily carried out in most Federal 
Constitutions, by dividing the subjects between the Federation and the Provinces, 
with regard to the distribution of judicial power the scheme presents certain novel 
features. The administration of justice is made a Provincial subject. It falls 
under List TI, item 1, and the constitution and organisation of all Courts are also 
within the legislative competence of the Province. But Mr. Joshi contends that 
as far as the jurisdiction of the Courts set up by the Provinces is concerned, that 
is distributed between the Province and the Federation. - Before the passing of 
the Act of 1985 India was governed by an unitary constitution and therefore the 
question of distribution of powers did not arise, and so by s. 228 of the Act the 
jurisdiction of existing High Courts has been saved. But according to Mr. Joshi, 
with regard to the future the Courts in India'can only derive their power and their 
jurisdiction with regard to different subjects according as those subjects are 
Federal subjects or Provincial subjects or fallin the Concurrent List. It is pointed 
out to us that in List I, the Federal List, item 58 provides with regard to jurisdiction 
and powers of all Courts, except the Federal Court, with respect to any of the 
matters in this List and, to such extent as is expressly authorised by Part IX of 
this Act, the enlargement of the appellate jurisdiction of the Federal Court, and 
the conferring ‘thereon of supplemental powers. Therefore item 58. confers upon’ 
the Federal Legislature the sole power of conferring jurisdiction and power upon 
all Courts with respect to each one of the items that in List I. Mr. Joshi 
says that that power cannot be encroached upon by the Provincial Legislature. 
That establishes the paramountcy of the Federation, and although the Provinces ' 
_ may set up new Courts, the Federal Legislature alone can confer jurisdiction 
upon those Courts with regard to the items enumerated in List I. Then we 
turn to List II, which is the Provincial List, and there too we have a similar pro- 
vision, being item 2, which states: ‘Jurisdiction and powers of all courts except 
the Federal Court, with respect to any of the matters in this list,” and says Mr. Joshi 
that under this power the Provincial Legislature can confer jurisdiction and that 
Legislature alone can confer jurisdiction upon the Courts set up by the Province 
with regard to matters enumerated in List II. And in the Concurrent List we have 
item 15 which also speaks of jurisdiction and powers of all Courts with respect to 
any of the matters in this list, and here both the Province and the Federation can 
confer jurisdiction and power upon the Courts. Mr. Joshi and also Mr. Mistree 
therefore argue that inasmuch as promissory notes is item 28 in List I, it is only 
the Federal-Legislature that can confer .jurisdiction upon the City Civil Court 
to hear and dispose of suits on promissory notes, and it is also only the Federal 
Court that can deprive the High Court of its.jurisdiction to hear suits on promissory 
notes. ’ . : S 

Now, in order to determine whether the impugned legislation falls within List I 
and therefore ulira.vires of the Provincial Legislature, we have to consider what 
the nature of the legislation is. -It is entirely fallacious to argue, as was sought to 
be argued -at one stage, that the well-known argument of pith and substance 
does not apply to the case before us. “The pith.and substance argument really 
amounts to this. The Court must look at the true nature and effect of the legisla- 
tion which it is considering. --It must-consider its scope and ambit, it must consider 
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its true aspect from the point of view of the Legislature and must come to | 
the conclusion what is the legislation about. It must not be misled by mere 
technicalities or by legal phraseology which may conceal the true intent of the 
islature, but must fairly arrive at a conclusion as to what is the true nature 
and character of the legislation which it is considering. The Privy Council in a 
very recent case has very clearly. enunciated this principle. The decision is to 
be found in Prafulla Kumar Mukherjee v. Bank of Commerce Ltd., Khulna! The 
judgment was delivered by Lord Porter, and it would indeed be audacity of the 
highest order for me to try and improve upon what has been so lucidly and succinctly 
stated by Lord Porter as the true principles which should govern the consideration 
of whether a particular piece of legislation is ultra vires or not. Reading the Privy 
Council case I find certain principles that emerge which I will briefly state. The 
“first is that although it is not always wise to construe the Indian Constitution Act 
by analogy with the Canadian or the Australian Constitution Acts, even so 
both in the interpretation of the Canadian and zhe Australian Acts and in the Indian 
Act the pith and substance argument fully applies. The second principle that 
emerges is that when you have different subjects mentioned in Aifferent lists, 
subjects are bound to overlap, and when they do overlap, what the Court must 
do is to find out what is the nature of the enactment in pith and substance and in 
which List does it fall according to its true nature and character. The Privy 
Council also clearly asserts that a Provincial Act may encroach upon the Federal 
field, but what the Court must do is to determine the extent of that invasion and 
the Court must do so in order to find out whether in pith and substance the legisla- 
tion really falls in the Provincial field. The mere fact that there is a trespass by 
the Provincial Legislature upon the Federal field does not necessarily make the 
Provincial legislation ulira vires. The extent and nature and character of the. 
trespass must be considered, and if the Court finds that the trespass is such as 
to make the legislation really a legislation which fallsin one of the itemsin List I, 
then alone the Court would say that the legislation is ultra vires. Finally, the 
main principle laid down in this case of the Privy Council is that the Provincial 
Legislature may deal with a Federal subject if it is only an ancillary or incidental 
pit of the legislation, provided that in substance it is dealing with a Provincial 
subject. 


It is interesting to note what the facts were in the case which came before the 
Privy Council and in which these principles vere enunciated by their Lordships. 
The Act that was challenged was the Bengal Money Lenders Act of 1940, and one 
of the sections of that Act provided that notwithstanding anything contained in 
any law for the time being in force, or in any agreement, no borrower shail be liable 
to pay after the commencement of this Act more than a limited sum in respect of 
principal and interest or more than a certain percentage of the sum advanced by 
way of interest, and the respondent before their Lordships filed the suit, from which 
the appeal arose, to recover loans and interest alleged to be due on promissory 
notes executed by the borrowers who were the appellants, and the contention 
before the Privy Council was that the Bengel Legislature in passing the Money 
Lenders Act, 1940, had encroached upon the Federal field inasmuch as'they had 
passed legislation which affected promissory notes which fell in List I of the Seventh 
Schedule. Their Lordships felt that three questions arose in order to determine 
whether the contention of the party challenging the legislation was sound, and these 
three questions were: (1) Does the Act in question deal in pith and substance 
with money lending? (2) If it does, is it valid though it incidentally trenches on 
matters reserved for the Federal Legislature? (8) Once it is determined whether 
the pith and substance is money lending, is the extent to which the Federal field 
is invaded a material matter? And their Lordships’ answer was that the Act 
‘dealt in pith and substance with money lending and therefore it was valid although 
it incidentally trenched on matters reserved for the Federal Legislature, and 
finally that once it was determined that the pith and substance was money lending, 
‘the extent to which the Federal field was invaded was not a material consideration. 
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In-connection with the second question their Lordships cited with approval an 
observation of Sir Maurice Gwyer, Chief Justice, in Subrahmanyan Chettiar v. 
Muttuswamt Goundan} (p. 201) : 
“It must inevitably happen from time to time that legislation, though purporting to deal with a 
. subject in one list, touches also on a subject in another list, and the different provisions of the 
enactment may be so closely intertwined that blind adherence to a strictly verbal interpretation 
would result in a large number of statutes being declared invalid because the Legislatur cenacting 
them may appear to have legislated in a forbidden sphere. Hence the rule which has been evolved 
by the-Judicial Committee whereby the impugned statute is examined to ascertain its ‘pith and 
substance’, or its ‘true nature and character’, for the purposes of determining whether it is 
legislation with respect to matters in this list or in that.” 


Dealing with the same point their Lordships observed (p. 48) : . 

“Subjects must still overlap, and where they do the question must be asked what in pith and 
substance is the effect of the enactment of which complaint is made, and in what list is its true 
nature and character to be found. If these questions could not be asked, much beneficent legis- 


lation would be stifled at birth, and many of the subjects entrusted to provincial legislation could 
never effectively be dealt with’’.’ ; 


With regard to the third question their Lordships stated that it was not necessary 
to determine degrees of invasion, but to consider invasion from the point of view of 
deciding what the pith and substance of the impugned Act was, and they go on 
to say (p. 48) : i j 

“Its provisions may advance so far into Federal territory as to show that its true nature is not 
concerned with provincial matters, but the question is not, has it trespassed more or less, but is 
the trespass, whatever it be, such as to show that the pith and substance of the impugned Act is 
not money lIénding but promissory notes or banking ? Once that question is determined the 
Act falls on one or the other side of the line and can be seen as valid or invalid according to its 
‘true content.” ' ' 

And their Lordships further emphasiséd that the view that they had just been 
expressing places the precedence accorded to the three Lists in its proper perspec- 
tive i 

Lord Atkin in a passage, which has come to be regarded as a locus classicus, also 
defined what the pith and substance argument really is, and that is in Gallagher 
v. Lynn,? and the passage is at p. 870: ' ' 

- "If, 'on the view of the statute as a whole, you find that the substance of the legislation is within 
the express powers, then it is not invalidated if incidentally it affects matters which are outside 
‘the authorised field. The legislation must not under the guise - of dealing with one matter in 
fact encroach upon the forbidden ‘field.” 
And the Federal Court in Bank of Commerce Ltd. v. Amulya Krishna Basu: Bank 
of Commerce Lid. v. Brojo Lal Miira? have also considered what must be the true 
approach to legislation which is challenged as being beyond the competence of a 
particular legislative authority, and the Chief Justice of India, Sir Patrick Spens, 
quotes with approval from Lefroy’s Treatise on Canadian Constitutional Law. 
Lefroy says that : i i 

“It seems quite possible that a particular Act, regarded from one aspect, might be intra vires 
of a Provincial Legislature, and yet, regarded from another aspect, might be also intra vires of the 
Dominion Parliament. In other words, what is properly to be called the subject-matter of an 
Act may depend upon what is the true aspect of the Act.” 

And the learned author goes on to define what aspect means and says : 

“The cases which ilustrate this principle show, by ‘aspect’ here must be understood the aspect 
or point of view of the legislator in legislating, the object, purpose and scope of the legislation. 
The word is used subjectively of the legislator rather than objectively of the matter legislated 
upon.” 

Armed with these tests let us look at the legislation which is being challenged 
and let us try and determine what is its pith and substance, its true nature and 
character, its scope and ambit. As its very preamble shows, the Act is intended 
for' the purpose of setting up an additional Civil Court for Greater Bombay. The 
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Legislature has created a Court of a lower grade than the High Court for certain 
suits of a certain pecuniary value. The Legislature has taken the view—fightly 
or wrongly is immaterial—that litigation o2 a certain value should not be dealt 
with by the High Court on its Original Side, but should be dealt with by a special 
‘Civil Court which is established by the Legislature. It is important to note 
that this Court is not a special Court in any sense of the term. It is a Civil Court 
like any of the several Courts existing in the Province of Bombay. No special 
jurisdiction is conferred upon it, and with regard to subject-matter it is competent 
to try all civil suits excepting certain matters where the jurisdiction of the High 
Court is continued, like the Admiralty, Matrimonial, Testamentary and Insolvency 
jurisdiction. Itis difficult to understand how it can be said of this piece of legisla- 
. tion that it confers jurisdiction and power upon the City Civil Court to deal with 
eases falling under item 28 of the List I. If, therefore, the Act deals with 
administration of justice and constitutes a Court for that purpose and confers 
ordinary civil jurisdiction upon it, in my opinion the legislation clearly falls within 
the legislative competence of the Provincial Legislature and is covered by item 1 
of List II of the seventh schedule. That item expressly confers upon the Pro- 
vincial Legislature the power to legislate with regard to the administration of 
justice and the constitution and organisation of all Courts except the Federal Court. 
It is difficult to imagine how a Court can be constituted without any jurisdiction, 
and if Parliament has made the administration of justice exclusively a Provincial 
subject and has conferred exclusively upon the Provincial Legislature the power to 
‘constitute and organise all Courts, it must follow that the power is given to the 
Provincial Legislature to confer the ordinary civil jurisdiction upon the Courts to 
‘carry on with their work. Item 2 of List II deals. with jurisdiction and power of 
all Courts except the Federal Court with respect to any of the matters in this List, 
and Mr. Mistree’s argument is that item 1 is limited and conditioned by item 2 
and what he contends is that the only power that the Provincial Legislature has is 
undoubtedly to create Courts, but to confer upon them only such jurisdiction as 
relates to items comprised in List II. I am unable to accept that contention or 
that interpretation of List II in the Seventh Schedule. Each item in List IT is an 
independent item, supplementary of each other, and not limited by each other in 
any way. Item 1 having given the general power to the Provincial Legislature 
with regard to all matters of administration of justice and with regard to the 
constitution and organisation of all Courts, further gives the power to the Legisla- 
ture to confer special jurisdiction, if needs be, and special power, if needs be, to 
these Courts with regard to any of the items n-entioned in List Il. It is impossible 
to read item 2 as curtailing and restricting the very wide power with regard to 
administration of justice given to the Provindal Legislature under item 1. Simi- 
larly in List I the Federal Legislature has been given the power under item 58 to 
confer jurisdiction and power upon any Court with regard to matters falling 
under any of the items in that List, and therefore it would be competent to 
the Federal Legislature to confer any special jurisdiction or power which it thought 
proper upon any Court with regard to suits of promissory notes or matters arising 
under the Negotiable Instruments Act. The conferment of such special jurisdiction 
and powers with regard to negotiable instruments would be solely and entirely 
within the competence of the Federal Legislazure. To say that because the City 
Civil Court will be trying suits on promissory notes, therefore there is an invasion 
of the Federal field and jurisdiction has been conferred by the Provincial Legislature 
upon the Court to try suits on promissory notes, is, to my mind, taking an erroneous 
view of the impugned legislation. It was not the point of view of the Legislature 
at all that any jurisdiction should be conferred upon the City Civil Court with 
regard to promissory notes. Assuming that there has been an invasion of the 
Federal field to the extent that a new Court which has been set up has been clothed 
with the power of trying suits on promissory notes, in my opinion, that invasion 
is purely incidental or ancillary. If the Provincial Legislature has ventured at 
àll to trespass upon the Federal field, that trespass is of the most minor and imma- 
terial character, and when one considers the nature of that trespass, if anything, 
the fact is emphasised that what the Legislature was doing in substance was 
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legislating in a matter which is exclusively within its own sphere and not within 
the sphere of the Federal Legislature. . In this case it cannot for a moment be 
suggested that by any guise or contrivance the Provincial Legislature has attempted 
to do what it ‘had. no power to do and what only the Federal Legislature had the 
power. Nothing could have been further from the minds and thoughts of the 
distinguished Legislators who were responsible for this legislation, than the thought 
of negotiable instruments and promissory notes. ` - 

'. Mr. Mistree has also argued that if this interpretation was placed upon item 1 
of List IL- of the 7th Schedule, item 58-of List I would be rendered completely 
nugatory. Mr. Mistree says that the Provincial Legislature would be able to 
-confér jurisdiction on the new Court set up with regard to all matters which may 
fall within the Federal field. I do not think that the argument is really sound . 
because, as I have already pointed out, item 58 deals with the special jurisdiction 
and powers with regard to certain specified matters which the Federal Legislature 
has the power ‘of conferring upon all Courts in the Dominion. That power is by 
‘no means taken away by the Provincial Legislature acting patently within its own 
sphere under item 1 of List II-and creating a Court for the administration of justice 
and conferring upon that Court, not any special powers, not any special jurisdiction, 
but jurisdiction which every civil Court in the Province has under the Civil 
Procedure Code. This apprehension of the Provincial Legislature stealthily 
taking away -the powers of the Federal Legislature, I am afraid, is based on a 
misunderstanding and misappreciation of the real effect and content of item 58 of 
List I of the Seventh ‘Schedule. ` It is not disputed either by Mr. Joshi or by 
Mr. Mistree that if the legislation falls within item 1 of List TI, then not only would 
the Provincial Legislature have the power of conferring jurisdiction in all matters 
up to Rs. 10,000 on the City Civil Court, but it would equally have the power to 
deprive the High Court of that same jurisdiction. te . 

In my opinion, therefore, the Provincial Legislature had power to confer upon 
the City Civil Court the jurisdiction to entertain and try suits in respect of negotiable 
instruments of the value of and below’ Rs. 10,000 and that the impugned Act is 
intra vires of the Provincial Legislature. Therefore this Court would have no 
jurisdiction to try the Suit No. 1859 of 1948 and that suit must stand transferred 
to the City Civil Court under s. 18(7) of. the Act. - 

With regard to the Petition No. 281 of 1948, as we cannot accede to that petition, 
the suit cannot be taken ‘on the file of this Court, because after the coming into 
force of the Act on A 16, 1948, that suit can only be tried by’ the City Civil 
Court as its value is under Rs. 10,000. ` ~ i 

BuaGwatt J. The question that arises for our determination is whether this 
Court has jurisdiction to receive, try and dispose of the suits in respect of promissory 
notes not exceeding Rs. 10,000 in value. Suit No. 1859 of 1948 was filed on July 
2, 1948. The Bombay Act XL of 1948- was passed by the Bombay Legislature 
and received the assent of the Governor General on'May 10, 1948. It came into 
force by a notification in the official Gazette by the Provincial Government from 
August 16,'1948, and on the Act coming into force a notice was put up by the 
Prothonotary to the effect that the suit would be transferred to the City Civil 
Court.’ A precipe was thereupon filed by the plaintiffs attorneys contesting this 
position and contending that this Court had jurisdiction to try and dispose of the 
suit. On Aùgust 27, 1948, another plaint was sought to be presented in respect 
of a suit on a promissory note of a value not exceeding Rs. 10,000 and that was 
rejected by the Prothonotary. A petition was thereupon filed, which is Petition 
No. 281 of 1948; asking that the plaint be taken on file on the ground that this 
Court has jurisdiction to receive, try and dispose of that suit. It is on these 
precipe and the petition that the issue as to jurisdiction of this Court has come to 
bė tried before us. - S . 

The provisions of the Bombay Act XL of 1948, hereinafter referred to as the 
impugned Act, which are relevant for the purpose of the determination of this issue, 
may be referred to in short. The Act has been enacted by the Provincial Legisla- 
ture to establish an: additional Civil Court for Greater Bombay. Section 8 of the 
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Act enables the Provincial Government to establish for the Greater Bombay a 
Court, to'be called the Bombay City Civil Court, and it enacts that “notwithstand- 
ing anything contained in any law, such Court shall have jurisdiction to receive, 
try and dispose of all suits and other proceedings of a civil nature not exceeding 
ten thousand rupees in value, and arising within the Greater Bombay,” except 
for certain exceptions which are not relevant in these proceedings. Section 4 
empowers the Provincial Government by notification in the official Gazette, to 
invest the City Civil Court with jurisdiction to receive, try and dispose of all suits 
and other proceedings of a civil nature arising within the Greater Bombay and of 
such value not exceeding twenty-five thousand rupees as may be specified therein. 
Section 12 of the Act says that “notwithstanding anything contained in any law, 
. the High Court shall not have jurisdiction to try suits and proceedings cognizable 
by the City Court: Provided that the Higa Court may, for any special reason, 
and at any stage remove for trial by itself sny suit or proceeding from the City 
Court.” And s. 18(Z) of the Act provides for a transfer of all suits and proceedings 
cognizable by the City Court and pending in the High Court, in which issues have 
not been settled or evidence has not been recorded on or before the date of the 
coming into force of this Act, to the City Court. These are the relevant provisions 
of the impugned Act on which the questions to be determined by us arise. These 
questions may be stated as under: First, whether the Bombay City Civil Court 
Act of 1948, to the extent that it confers jurisdiction on the Bombay City Civil 
Court to receive, try and dispose of suits in respect of cheques, bills of exchange, 
promissory notes and other Eke instruments not exceeding Rs. 10,000 in value 
is wlira vires the Provincial Legislature. The second issue, which is a cognate 
issue based on s. 12 of the impugned Act, is whether the Bombay City Civil Court 
Act of 1948, to the extent that it takes away the jurisdiction of the High Court to 
receive, try and dispose of suits in respect of cheques, bills of exchange, promissory 
notes and other like instruments not exceed:ng Rs. 10,000 in value is ultra vires 
the Provincial Legislature. A determination of these two issues will result in the 
determination of the issue as to jurisdiction which has been referred to us. 

In order to appreciate the rival contentions which have been urged before us, 
it is necessary to set out a few provisions of the Government of India Act, 1985, 
with the various amendments, adaptations end modifications from time to time 
ending with the Indian Provisional Constitution (Amendment) Order, 1947, 
hereinafter referred to as the Constitution Act. Part V of the Constitution Act 
deals with the legislative powers, and Chapter I thereof deals with distribution of 
powers between the Dominion and the Provincial Legislatures. Section 100 sets. 
out the three Lists which are annexed to the Seventh Schedule to the Act, which 
are respectively called the Federal Legislative List, the Concurrent Legislative 
‘List, and the Provincial Legislative List. It is enacted that so far as the Federal 
Legislative List is concerned, which is List I to the Seventh Schedule to the Act, 
the Dominion Legislature has, and the Provincial Legislature has not, power to 
make laws with respect to any of the matters enumerated therein. In respect of 
the Concurrent Legislative List, the Dominion Legislature, and, subject to the 
preceding sub-section, the Provincial Legislature also, have power to make laws 
with respect to any of the matters enumerated ‘therein. And, lastly, with regard 
to the Provincial Legislative List, the Provincial Legislature has, and the Dominion 
Legislature has not, power to make laws for a Province or any part thereof with 
respect to any of the matters enumerated therein. These are the Lists which 
contain the distribution of powers between the Dominion and the Provincial 
Legislatures. Going to the respective Lists, there is one particular thing which has 
got to be observed, and it is this that in all the three Lists we have got laid down 
as specific items jurisdiction and powers of the Courts circumscribed as they are 
by the terms of those particular items. Item 58 of List I refers to the jurisdiction 
and powers of all Courts, except the Federal Court, with respect to any of the 
matters in this list and, to such extent as is expressly authorised by Part IX of 
this Act, the enlargement of the appellate jurisdiction of the Federal Court, and 
the conferring thereon of supplemental powers. It may be incidentally noted 
that the matters in this List, viz. List I, include item 28, viz. cheques, bills of 
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exchange, promissory notes and other like instruments. -Item 2 of List I, which 
is the Provincial Legislative List, again refers to jurisdiction and powers of all 
Courts except the Federal Court, with respect to any of the matters in this List. 
Again, it may be noted that item 1 of this List refers to the administration of 
justice, constitution and organisstion of all Courts, except the Federal Court, and 
fees taken therein. Item 15 of List IU, which is the Concurrent Legislative List, 
is an item with reference to jurisdiction and powers of all Courts, except the 
Federal Court, with respect to any of the matters in this List. And again it may 
be noted that item 4 in this List is Civil Procedure, including the law of limitation 
and all matters included in the Code of Civil Procedure at the date of the passing 
of this Act. These are the specific items which have been mentioned as items 
in relation to the jurisdiction and powers of all Courts in these three respective - 
Lists which have been incorporated in the Seventh Schedule to the Act. One 
more provision cf the Constitution Act which may be noted is contained in s. 228 
thereof which refers to jurisdiction of existing High Courts, and it says that: 

“Subject to the provisions of this Part of this Act, to the provisions of any Order in Council 
made under this or any other Act and to the provisions of any Act of the appropriate Legislature 
enacted by virtue of powers conferred on that Legislature by this Act, the jurisdiction of, and 
the law administered in, any existing High Court, and the respective powers of the judges thereof 
in relation to the administration of justice in the court, including any power to make rules of 
court and to regulate the sittings of the court and of members thereof sitting alone or in division 
courts, shall be the same as immediately before the establishment of the Dominion.” 

These are the relevant provisions of the Constitution Act which will have to be 
considered in the later part of this judgment. 

It has been contended on behalf of the plaintiff that by enacting s. 8 and s. 12 
of the impugned Act, the Provincial Legislature encroached upon the powers 
of the Dominion Legislature in regard to the enactment of the provisions as regards 
the jurisdiction and powers of all Courts in regard to item 28 of List I. It isurged 
that so far as the jurisdiction and powers of all Courts with regard to this item 28 
of List I was concerned; any enactment in relation thereto or any amendment of 
existing powers which were vested in the High Court in relation thereto could 
‘only be made by the Dominion Legislature which only had legislative competence 
in regard to the items contained in List I, and in so far as the Provincial Legislature 
sought to enact provisions as regards the jurisdiction and powers of all Courts in 
relation to this item 28 of List: I, it trenched upon the powers of the Dominion 
Legislature and was not competent to do so. No doubt, so far as legislative com- 
petence is concerned, it is to be found within the four corners of s. 100 of the’ 
Constitution Act and the Lists which have been annexed to the Séventh Schedule. 
If the Provincial Legislature had purported to enact in terms any provision which 
would affect the jurisdiction and powers of all Courts in relation to item 28 of List I, 
it certainly was not within its comipetence to do so, and in so far as it purported 
to do so, it was certainly an encroachment upon the provirice of the Dominion 
Legislature. Legislative competence has got to be determined with reference to 
these provisions of the Constitution Act ; and separate items for making enactments 
with regard to the jurisdiction and powers of all Courts’ in relation to the various’ 
items of the several Lists have been specifically conferred by virtue of those Lists 
on the Dominion Legislature and the Provincial Legislatures in regard to items 
where each of those. Legislatures has got exclusive powers. It would follow, 
therefore, apart from the other considerations which I will advert to later, that the 
Provincial Legislature had no legislative competence to enact provisions with 
regard to the jurisdiction and powers of all Courts in relation to item 28 in List I. 
By s. 8 of the impugned Act the Provincial Legislature enacted that the new City 
Civil Court which was established by it shall have jurisdiction to receive, try and 
dispose of suits and other proceedings of a civil nature not exceeding Rs. 10,000° 
in- value and arising within the Greater Bombay, which suits would also include 
suits based on cheques, bills of exchange, promissory notes and the like instruments 
which are comprised in item 28 of List L It can ‘be legitimately contended, 
as it has been done, that in enacting this provision in s: 8 of the impugned Act’ 
the Provincial Legislature trenchtd“upon matters reserved for the Dominion 

. BT 
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Legislature. The same is the position when the Provincial Legislature enacted 
s. 12 of the impugned Act which took away from the High Court the jurisdiction 
to try suits and proceedings cognizable by the City Civil Court. That provision 
was also not competent to the Provincial Legislature to enact because it was a 
provision with regard to the jurisdiction and powers of the civil Courts in relation 
to matters comprised in item 28 of List I. Speaking for myself, I am of opinion 
that in enacting these provisions in ss. 8 and 12 of the impugned Act the Provincial 
Legislature did certainly trench upon matters reserved for the Dominion Lepisla- 
ture. No doubt, the administration of justice and the constitution and organisa- 
tion of all Courts except the Federal Court and fees taken therein were within the 
_ exclusive province of the Provincial Legislature. It was also competent to the 

Provincial Legislature when establishing the City Civil Court to define its jurisdic- 
tion and powers, because it would not be possible to constitute a Court merely as a 
Court without enacting what the jurisdiction and powers of that Court should be. 
But while bringing into existence that Court and investing that Court with 
jurisdiction and powers it was, according to the strict letter of the law, not 
competent to the Provincial Legislature to trench on matters reserved for the 
Dominion Legislature within List I. In my opinion, therefore, in enacting these 
- provisions in ss. 8 and 12 of the impugned Act the Provincial Legislature did 
trench on matters reserved for the Dominion Legislature. 

The next point, however, to consider is, whether, even though in enacting these 
provisions the Provincial Legislature did trench on matters reserved for the 
Dominion Legislature, the provisions which have been enacted in this behalf by 
the Provincial Legislature are ultra vires the Provincial Legislature. It may be’ 
noted that the Provincial Legislature has not in terms purported to enact any 
provisions as regards the jurisdiction and powers of the City Civil Court in relation 
to item 28 of List I, viz. cheques, bills of exchange, promissory notes and the 
instruments of like nature. It has, no doubt, enacted provisions as regards the 
jurisdiction and powers to be exercised by the new City Civil Court which it has 
established, and one has got to consider what are the consequences of enacting 

rovisions of the nature which have been challenged as ulira vires the Provincial 
Hegislature in the terms which have been incorporated in ss. 8 and 12 of the 
impugned Act. It is in this connection that the argument of pith and substance 
of the impugned legislation assumes particular importance. In considering 
whether the impugned legislation is ultra vires, one has got to see what is the 
object, purpose and scope of the legislation, and one has also got to see what is the 
true nature and extent of the encroachment upon matters which may be reserved 
for the Dominion Legislature. In regard to this argument as regards the pith. 
and substance, I can do no better than quote a passage from the judgment of the 
House of Lords in Gallagher v. Lynn,! at p. 870: 

“These questions affecting limitation on the legislative powers of subordinate parliaments or 
the distribution of powers between parliaments in a federal system are now familiar, and I do not 
propose to cite the whole range of authority which has largely arisen in discussion of the powers of 
Canadian Parliaments. It is well established that you are to look at the ‘true nature and charac- 
ter of the legislation’ : Russell v. The Queen? ‘the pith and substance of the legislation.’ If, on 
the view of the statute as a whole, you find that tke substance of the legislation is within the 
express powers, then it'is not invalidated if incider-ally it affects matters which are outside the 
authorized field. The legislation must not under tke guise of dealing with one matter in fact 
encroach upon the forbidden field.” ‘ 

The samé observations are to be found in the ~ecent judgment pronounced by their 
Lordships of the Privy Council in Prafulla Kumar Mukherjee v. Bank of Commerce, 
Ltd., Khulna’ The ee as which came for consideration before their Lordships 
of the Privy Council there was the Bengal Money Lenders Act, 1940, and it was 
impugned on the ground that certain hae therein contained trenched upon. 
matters reserved for the Federal Legislature -n items 28 and 88 of List I. Their 
Lordships in connection with this matter framed three particular questions which 
the Court should address itself to before arriving at a conclusion whether the 
„i [1987] A.C. 863. 7 3 (1947) L. R. 74 I. A. 28, f 
2 (1882) 7 App. Cas. 889. 8. c. 49 Bom. L. R. 568. 
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rovisions of the impugned Act’are ulira vires, and adopting the very same phraseo- ` 
oe ‘I also would ask myself: the same three questions In connection with the 
impugned Act béfore'us, viz: (1) Does the Act in question deal in pith and substance 
with the jurisdiction and powers of the City Civil Court? (2) If it does, is it 
valid though'it incidentally trenches on' matters reserved for the Dominion Legis- 
lature in item 28 of List I? ' (3) Once it is determined whether the pith and 
substance is the enactment of jurisdiction and powers of the City Civil Court, 
is the extent’ to which the Dominion field is invaded a material matter? As 
regards the first question there is no doubt, on a consideration of items 1 and 2 
of List I{, that the impugned Act deals in pith and substance with the jurisdiction 
and powers of the City Civil Court. The main purpose of the enactment of Bombay 
Act XL of 1948 is the establishment of an additional civil Court for Greater Bombay. 
You cannot have-the establishment of a-Court in mere form or name, but you 
must have a Court which is newly established, as the one before us, clothed with 
jurisdiction and:powers to'receive,-try ‘and: dispose of suits and proceedings. In 
enacting the jurisdiction and powers within the meaning of item 2 of List IT the 
Boribay Legislature had full and exclusive authority to do so and it had not got 
to rely upon any other power.except the one which is given to it in item 2 of List IL. 
The ‘other provisions-of the impugned Act make it clear that the only object, 
urpose and scope of this piece'of legislation which was enacted by the Bombay 
islature was the establishment of:the City Civil Court and the investing it 
with the jurisdiction and: powers:to receive, try and dispose of all suits and other 
pro ings of, a civil nature not exceeding Rs. 10,000 in value and arising within 
the Greater Bombay. In my opinion, therefore, the pith and substance of this 
impugned Act was the jurisdiction and powers of the City Civil Court which was 
established by the Bombay Legislature acting within the scope of the powers which 
were vested In it by item 1 of List II. As-regards the second question, I need 
not say anything more than what I have stated before that in the enactment of 
ss. 8 and 12 of the impugned Act the Bombay Legislature incidentally trenched on 
matters reserved for the Dominion Lgislature,.in so far as the suits and other 
proceedings of a civil nature not exceeding Rs. 10,000. in value and arising within 
Greater Bombay would also comprise within that category suits within that 
pecuniary limit in respect of or based on cheques, bills .of exchange, promissory 
notes and other instruments of like nature. .- 

This leads me to a consideration of the third question which I have raised above, 
and that is, even though this sort of trenching on matters reserved for the Dominion 
Legislature is indulged in, is the extent. to which the Dominion field is invaded a 
material matter so as to convert this piece of legislation into pith and substance, 
a legislation in respect of jurisdiction and powers of all Courts in relation to item 28 
of List I. In that behalf it would be relevant to note the observations of their 
Lordships of the Privy Council. While ‘discussing this aspect of the case their 
Lordships observed (p. 48) : ve. pe 

“...the extent of the invasion by the provinces into subjects enumerated in the Federal List 
has to be considered. No doubt it is an important matter, not, as their Lordships think, because 
the validity of an Act can be determined by discriminating between degrees of invasion, but for ' 
the purpose of determining what is the pith and substance of the impugned Act.” : 
The pith and substance of the impugned Act is not—again to state the proposition 
in terms of-the question before us—the‘ jurisdiction and powers of the Courts in 
relation to item 28 of List I but the jurisdiction and powers of the City Civil 
Court; “once that: quéstion is determined the Act falls on one or the other side 
of the line and can be seen as valid-or invalid-according to its true content.’ The 
further observations of their Lordships of the Privy Council comprise the point 
of view which has got to be adopted in considering this aspect of the case: They 
observed (p. 44) : ea ‘ ' i 

“Does the priority of the Federal legislature prevent the provincial legislature from dealing 
with any matter which may incidentally affect any item in its list, or in each case has one to con- 
sider what the substance of an Act is and, whatever its ancillary effect, attribute it to the appro- 
priate list according to its true character? In their Lordships’ opinion the latter is the true 
view.’ . - $ - + r 
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This, with respect, is the true criterion for judging whether the provisions of the 
impugned Act fall within item 2 of List IT or within item’ 58 coupled with item 28. 
of List I. In my opinion, the provisions whick have been enacted by the Provincial 
Legislature in ss. 8 and 12 of the impugned Act have to be considered from this 
point of view and the substance of the impugned Act is to be considered with. 
reference to the second proposition which has been enunciated by their Lordships 
of the Privy Council. The pith and substance of the enactment was the enactment 
of the jurisdiction and powers of the new City Civil Court which the Bombay Legis-- 
lature had established, and in enacting that jurisdiction and powers it incidentall 
trenched upon item 28 coupled with item 63 of List I, and the extent of siek 
encroachment upon the province of the Dominion Legislature being immaterial it 

‘does not convert the impugned Act or the provisions thereof which have been 
mentioned above into being in pith and substance an enactment in connection with 
items 28 and 58 of List I. 

‘Under the circumstances aforesaid, I answer the questions which have been 
mooted by me above in the negative. 

The result will be that this Court has no jurisdiction to receive, try and dispose 
of suits and other poea of a civil nature not exceeding Rs. 10,000 in value- 
and arising out of the Greater Bombay, even in respect of cheques, bills of exchange, 
promissory notes and instruments of a lke nature. I therefore agree with the- 
order proposed by my Lord the Chief Justice. 

Per Curtam. Certificate to appeal to the Federal Court under s. 205. 

Answer accordingly. 

Attorneys for plaintiff: Gagrat & Co. 

Attorneys for defendant: Nandlal Patwari & Co. 


CRIMINAL REVISION. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
EMPEROR v. KALIDAS AMTHARAM.* 


Bombay Harijan (Removal of Social Disablities) Act (Bam. X of 1947)}—Whether the Act is ultra 
vires Bombay Provincial Legislature—Government of India Act, 1986 (26 Geo. V, c. 2), Sec. 
104, Seventh Schedule, List LIZ, item 1. 

The Bombay Harijan (Removal of Social Disabilities) Act, 1946, is not ultra vires the 
Bombay Provincial] Legislature. 


Tre accused was the keeper of a tea-shop in the city of Ahmedabad. The 
complainant, a Harijan, went to the shop of the accused for taking tea, but was- 
not served with tea on the ground that he was a Harijan. The accused was on 
these facts prosecuted before the Second Additional First Class Magistrate at 
Ahmedabad, for an offence punishable under =. 7 of the Bombay Harijan (Removal. 
of Social Disabilities) Act, 1946. j 

Before the trying Magistrate a contention was raised by the accused that the- 
Act in question was ultra vires the Bombay Provincial Legislature. 

‘The Magistrate negatived the contention and ordered the case to be proceeded 
with, for the following reasons :— 


“At the beginning of the trial the learned pleader for the accused contends that the Act in 
question is invalid and the accused should be discharged. The matters in respect of which the- 
Provincial Legislature can enact a law are enumerated in Lists If and IX of the seventh schedule- 
of the Government of India Act 1985, and it is contended that the Act in question does not per- 
tain to any of the matters enumerated in Lists II and Tf. The learned Police Prosecutor points- 
out item 28 ‘inns and innkeepers” in List II. I do not agree with him since inns are not hotels. 
They are public houses for lodging etc., of travellers. Now under s. 104 of the Government of” 


* Decided, July 16. 1948. Criminal Re- Magistrate, First Class, Ahmedabad, confirmed 
vision Application No. 584 of 1948 against an in revision by M. B. Honavar, Sessions Judge, 
order passed by J. G. Shah, Second Additional Ahmedabad. 
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‘India Act Governor General may by public notification empower a Provincial Legislature to enact 
-a law with respect to any matter not enumerated in the said lists and Mr. Lakhia contends that as 
-there is no such notification issued the Act in question is invalid. The Police Prosecutor admits 
that no such notification is issued by the Governor General but such defect is cured by s. 100{2) 
-of the Government of India Act as assent to that Act has been given by the Governor General.” 


A wt J 

On revision, the Sessions Judge arrived at the same conclusion, but by a different 
Jine of reasoning as follows :— 

“It will be clear that the expression ‘inn’ used in item 28 of List IT of the Seventh Schedule 
-will include ordinary hotels also. I am, therefore, of opinion that the learned Magistrate was 
-wrong in holding that the law that there shall be no discrimination of Harijans in a hotel was not 
„a law relating to ‘inns.’ .,.It is true that the Bombay Harijan (Removal of Social Disabilities) 
` Act, 1946, contains everl Provisions relating to discrimination of Harijans in admission to other - 
places also, but so far as this petitioner is concerned, it is not necessary to see whether the law 
-relating to other places of amusement etc., is intra vires of the Provincial Legislature or not. The 
provision relating to hotels can be separated from the rest of the provisions of the Act and as the 
-petitioner is affected only by the law ere to hotels or inns, his prosecution is perfectly in 
-order.”’ 


The accused applied to ‘the High Court ir in revision. . 


B. G. Thakor, for the applicant accused. 
M. P. Amin, Advocate General, with S. G. Patwardhan, Government Pleader, 
-for the Crown. 


` Cmacra C. J. This is an application for revision against an order made by the 
‘Second Additional First Class Magistrate, Ahmedabad, rejecting the petitioner’s 
-contention that the Act under which he was charged was invalid. That view was 
-also upheld by the learned Sessions Judge, Ahmedabad. The accused was charged 
for an offence under s. 7 of the Bombay Harijan (Removal of Social Disabilities) 
Act, 1946, for having refused to serve tea to a Harijan in his tea shop, and the 
-contention raised by the applicant was that this Act was ultra vires of the Provincial 
Legislature. This contention was based on the argument that the subject of 
removal of social disabilities of Harijans does not form part either of List IX or 
List III in the Seventh Schedule to the Government of india Act, and therefore 
‘the Provincial Legislature was not competent to legislate on this subject. The 
‘learned Magistrate took the view that as this Act had received the assent of the 
‘Governor General, the Governor General by implication bad constituted this 
subject as a new subject on which the Provincial Legislature could legislate, that 
subject not having been originally included in List II or List III in the Seventh 
‘Schedule. The learned Sessions Judge rightly, in our opinion, did not accept that 
contention because there has been no public notification by the Governor General 
as required by s. 104 of the Government of India Act. The learned Sessions 
Judge took the view that the subject of the Act was covered by item 28 in List I, 
-which item is “Inns and innkeepers.” Now, in’ construing the Lists in the 
Government of India Act we must not overlook the fact that this is a Parliamentary 
Legislation and Parliament was using language which is well known and understood 
in English legal phraseology, and the expression “ Inns and innkeepers” has a 
‘definite connotation in English law. In our opinion, it would not be correct to 
‘say that the law regulating restaurants or tea shop-keepers would fall in the 
-eategory of inns and innkeepers. But with respect to the learned Sessions Judge, 
it is taking too narrow a view of this Legislation to say that all that it did was it 
regulated the business of a tea shop-keèper and prohibited the tea shop-keeper 
‘from refusing to serve tea to a Harijan. In any case, it is not necessary finally 
‘to decide this question as to whether the learned Sessions Judge on this point is 
right or not, because, in our opinion, the subject of the impugned Legislation clearly 
falls under item 1 of List III which is the concurrent List. Thatitemis : 


“Criminal law including all matters included in the Indian Penal Code at the date of the passing 
of this Act, but excluding offences against laws with respect to any of the matters specified in 
“List I or List II and excluding the use of His Majesty's naval, military and air forces in aid of the 
«civil power.” 
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Therefore, tbe Provincial Legislature concurrently with the Federal Legislature 
is competent to legislate with regard to all matters included in the Indian Penal 
Code. They are also competent to legislate with regard to all matters relating to 
criminal law so long as they do not affect offences against laws which are enumerated 
in List I and List I 

Now, the whole basis of Mr. Thakor’s argument is that the subject-matter of 

‘this legislation does not fall in List I or List II and, therefore, in our opinion, 
it is competent to the Provincial Legislature t create a new offence with regard to a 
subject which is not dealt with-in List I or List II. Now, turning to the scheme 
of the impugned legislation, the preamble states that the legislation is passed in 
order to provide for the removal of the social disabilities of Harijans. Section 8 
enumerates what are the disabilities of the Harijans and how they should be got 

` rid of and declares their rights in these respects. Section 4 refers to the dis- 
eriminations exercised against Harijans. Section 5 calls upon the Courts not 
to recognise any custom or usage imposing any civil disability on any Harijan. 
Section 6 gives a direction to legal authorities not to recognise any custom or usage 
imposing any civil disability on the Harijans. And s. 7 is the penal section which 
provides for penalties for offences committed by anyone who contravenes the 
provisions of the Act. Now, reading this statute as a whole, it is clear that it 
was the view of the Legislature that social disabilities from which the Harijans 
suffer should be removed. According to the islature, anyone who was privy 
to the continuance of these social disabilities should be panned) and the Legislature 
also took the view that the only way that tke Harijan’s status and position could 
be improved was by punishing those who continued to inflict disabilities upon 
Harijans. Therefore, in passing this Act, what the Legislature has done is to add 
to the body of Crirainal law. It has created new offences. According to 
Mr. Thakor the pith and substance of this Act is really to create rights in favour 
of Harijans, and according to him that is a subject which does not find a place in 
any of the three Lists. Mr. Thakor has fur-her argued that if item 1 in List DZ 
was to be interpreted’ in the manner in whica we are doing, the result would’ be 
that the Legislature could legislate on any of the subjects not mentioned in List I 

_ and List I by merely creating a new offence and by including in the statute, a penal 
clause. Now, it is well known that the whole scheme of the Government of India 
Act is to make all the three Lists exhaustive. Parliament did not follow the model 

_of the American, the Australian, or the Canadian constitution. Its intention 
was to enumerate, as far as possible, all possible subjects of legislation and to 

‘include them in one of the three Lists. The residual s. 104 was not intended to 
be resorted to ordinarily. It was enacted merely for the purpose of emergency or 
in case some subject had been overlooked by inadvertance. Therefore, there is 
nothing wrong in giving an interpretation to item 1 in List II which would enable 
the Provincial legislature to pass legislation with regard to social reforms. The 
‘only way the Legislature can carry out social reforms is by punishing those who 
do not conform to the standards laid down by the islature.. In this case the 
Legislature says the Harijans shall be treated as equal citizens with the Hindus, 
and if anyone does not conform to that, he shall be punished. Similarly, in other 
matters of social reform the Legislature may also impose penalties upon those who 
do not conform to the view taken by the Lagislature. 

‘In our opinion, therefore, this particular Act falls in item 1 of List I and it 
was competent to the’ ‘Legislature to pass this piece of legislation. Therefore, 
the contention urged by the applicant must fail and we must discharge the rule. 

Certificate sa to go to the Federal Court, 
Rule discharged. 
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Before Mr. Justice Weston and Mr. Justice Chainant. _ 
EMPEROR v. G. B. GHATGE.* 


‘Indian Penal Code (Act XLV of 1860), Secs. 88, 89, 90, 92, 79, 323—School-master—Punishment 
on erring pupil—_Moderate and reasonable corporal punishment—Liability of school-master. 
A head-master, who administers in good faith moderate and reasonable corporal punish- 
ment to a pupil to enforce discipline in the school, is protected by s. 88 of the Indian Penal 
Code, 1860, and is not guilty of an offence punishable under s; 828 of the Code. 
King-Emperor.v. Maung Ba Thaung! and Sankunni v. Swaminatha Pattar,* relied on, 
Regina v. Hopley* and Mansell v. Griffin,‘ referred to. 


Tux accused Ghatge was the Principal of the Hume High School on'the Victoria 
Gardens Road in Bombay. The complainant Abdul Jaffar Ismail Sheikh, aged | 
15 years, was a student attending the 6th standard in the school. 

On October 6, 1947, the complainant attended his class-room when the teacher 
Saraf was teaching Algebra to the class. He was found to be unruly, at which the 
teacher sent him out of the class. When this came to the knowledge of the accused, 
he accosted the complainant and Saraf, and when acquainted with the behaviour 
of the complainant, he asked for an explanation, but the complainant remained 
silent. When the accused later asked the complainant to apologise to Saraf, he 
refused to do so. The accused thereupon took up a cane and administered 5 or 6 
cuts on the complainant’s hand. . 

. The accused was, on the above facts, convicted of an offence punishable under 
s. 828 of the Indian Penal Code, 1860, and sentenced to pay a fine of Re. 1. 

_'The accused applied to the High Court in revision. 


M. A. Coelho, with B. G. Pradhan, for the petitioner. l 
S. Kamalakar, for the complainant-opponent. - 
H. M. Choksi, Government Pleader, for the Crown. 


| CAANANLJ. This is an application in revision by one G. B. Ghatge, who is the 
Principal of the Hume High School, Victoria Gardens Road, Bombay, against his 
conviction under s. 828, Indian Penal ‘Code, and the sentence of fine of Re. 1 
imposed on him. 

_ The complainant is one Abdul Jaffar Ismail Sheikh, a boy of about 15 years 
of age, whe was a student in the 6th standard in the Hume High School, of. which 
the accused applicant was the Principal. On October 6, 1947, in the morning 
‘the applicant was conducting 4th standard class. He then found that the com- 
-plainant had been driven out of his class by Mr. Saraf, who was then teaching 
Algebra to the students in the 6th Standard. The applicant enquired from 
-Mr. Saraf and was informed by him that the complainant had misbehaved in the 
class. There is some dispute with regard to the nature of the misbehaviour, but 
that is not material for the p ses of this case. The applicant then gave some 
strokes with a cane to the oomi iainant on his, body. The applicant’s case is that 
‘he had given only two ¢uts with a cane on-one of the hands of the complainant, 
-while, according.to.the complainant, he was given five or six strokes, two on one 
of his hands and three or four on other parts of his body. . The learned Magistrate 
, has accepted. the complainant’s statement on this point ; and we must accept that 
‘finding, as it is on a question of fact. ' 

The, material. question in this case, however, ‘is whether the applicant is guilty 
„of any criminal offence. There is.no doubt that in English law it is recognized 
‘that a school master may inflict corporal punishment on a pupil for purposes of 
correction or enforcing school discipline. In Regina v. Hopley’ Cockburn C. J. has 
observed (p. 206):— 

“By the law of England, a parent or a school master (who for this purpose epena the parent 

, and has the parental authority delegated to him), may for the purpose of correcting what is evit 


* Decided, S 14, 1948. Criminal ert L L. R. 3 Ran. 659. 
Application for ion No. 894 of 1948, 1922) I. L. R. 45 Mad. 548. I 
from an order of conviction passed M. (1860) 2 F. & F. 202. 
Nasrullah, Presidency Magistrate, 20th > aean 1 K. B. 160. , 
Mazagaon, Bombay. (1860) 2 F, & F. 202. 
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in the child inflict moderate and reasonable corporal punishment, always, however, with this 
condition, that it is moderate and reasonable.” 


In Mansell v. Griffin! it has been held that a teacher in a public elementary school 
has authority to inflict corporal punishment on a pupil, if the punishment inflicted 
is moderate, is not dictated by any bad motive, is such as is usual in the school, 
and such as the parent of the child might ect that the child would receive if 
it did wrong. See also Rex v. Newport (Salon) Justice: Wright, Ex parte? and 
Cleary v. Booth.3 
In India, the question must be decided by reference to the provisions of the 
Indian Penal Code. Section 89 of the Code states that nothing which is done in 
good faith for the benefit of a person under twelve years of age, or of unsound mind, 
_ by or by consent, either express or implied, o7the guardian or other person having 
lawful charge of that person, is an offence Ly reason of any harm which it may 
cause, or be intended by the doer to cause or be known by the doer to be likely 
to cause to that person. The complainant is a Muslim, and in para. 265 of his book 
on Muhammadan Law, Mr. Tyabji has stated as follows (p. 296): 


“The guardian of the ward’s person may restrain aad control the acts and conduct of the 
ward; and the father may by personal and other chastisement to a reasonable extent inflict correc- 
tion on the child, for disobedience to his orders. These rights may be delegated by the guardian 
or father respectively to a tutor, or schoolmaster, or cther person.” 


Sub-section (4) of s. 9 of the Bombay Children Act, 1924, provides that nothing 
in that section shall be construed to take away or affect the right of any parent, 
teacher or other person having the lawful control or charge of a child to administer 
punishment to such child. This shows that the Legislature also recognizes the 
-right of a parent or teacher of a child to edminister punishment to it. It has 
been held that while the child is at school, the schoolmaster is in the position of a 
parent, that the parental authority is delegated to the schoolmaster, and that the 
schoolmaster represents the parent for the purposes of correction ; see Regina v. ` 
Hopley,* Fitzgerald v. Northcote,’ and Cleary v. Booth. When a child is sent by 
its parent or its guardian to a school, the parent or guardian must be held to 
have given an implied consent to its being under the discipline and control of the 
school authorities and to the infliction of such reasonable punishment as may be 
necessary for the purposes of school discipline or for correcting the child. This 
principle has been’ accepted by the Rangoon High Court in King Emperor v. 
Maung Ba Thaung.? In that case a schoolmaster was prosecuted under s. 828, 
Indian Penal Code, for caning a school boy under his charge. It was not suggested 
that the schoolmaster was actuated by improper motives or that he was not acting 
bona fide in the interest of the school discipline or that the punishment was unduly 
excessive. It was held that the schoolmaster had committed no offence, in view 
of the provisions of s. 89, Indian Penal Code. 

Section 89, Indian Penal Code, however, applies in the case of children under 
12 years of age. The complainant is 15 years old. The relevant section applicable 
in this case is s. 88, which provides, inter alia, that nothing, which is not intended 
to cause death, is an offence by reason of any harm which it may cause to any 
person for whose benefit it is done in good faith, and who has given consent, whether 
express or implied, to suffer that harm, or to take the risk of that harm. The 
principle referred to in the previous paragraph in respect of children under-12 will 
also apply in the case of children over 12, and when a child over 12 years of age 
goes to a school, it may be assumed that the child gives an implied consent to 
subject itself to the discipline and control of the school authorities and to receiving 
such reasonable and moderate corporal punishment as may be necessary for its 
correction or for maintaining school discipline. Under the Penal Code, a valid 
consent to suffer harm may be given by a person over 12 years of age, see s. 90. 

We have been referred to a circular issued by the Educational authorities, which 
states : ; 


1 [1908] 1 K. B. 160. 5 iea 4 F. & F. 656. 

2 [1929] 2 K. B: 416. 6 [1893] 1 Q. B. 465. 

8 [1898] 1 Q. B. 465. 7 (1925) I. L. R. 3 Ran. 659. 
4 (1860) 2 F. & F. 202 . 
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“Corporal punishment shall not be inflicted, except by the Head-master, and by him only, 
in the case of serious and repeated misconduct. Only a light cane should be used when corporal 
punishment is considered absolutely necessary and the caning should be restricted to the palms 
ofthe hand.. When corporal punishment is inflicted, reasons in writing should be recorded by the 
Head-master,”’ , 

This circular shows that the Educational authorities in this Province also 
recognize that in certain circumstances it is necessary for the welfare of students to 
administer corporal punishment to them. The Madras High Court has taken a 
similar view in Sankunni v. Swaminatha Pattar’. It is true that the case before 
the Madras High Court was an appeal from a suit for damages, but the principle 
of law enunciated is the same, viz. that a schoolmaster as delegate of the parent 
may for the purpose of correction inflict moderate and reasonable corporal punish- 

ment on the child. i 

The learned Magistrate has found that the applicant had given 5 or 6 strokes 
to the complainant, as the complainant was guilty of misconduct in his class. The 
punishment was, therefore, obviously awarded both in the interest of the com- 
plainant and in that of school discipline; and as, by joining the School, the com- 
plainant had impliedly consented to receiving such punishment, the applicant 
‘will not be guilty of any criminal offence, unless it is shown that he had not acted 
in good faith. 

The learned Magistrate has held that the punishment imposed was excessive. 
He has drawn this conclusion from his finding that the applicant had given 5 or 6 
‘strokes with a cane to the complainant. It has been urged by the learned Govern- 
ment Pleader that this conclusion is binding upon us. We do not agree with this 
view. The only reason for the learned Magistrate’s coming to this conclusion is 
that the complainant had been given 5 or 6 strokes with a cane. There is. however, 
no evidence to show what kind of cane it was, with what force the strokes were 
given or even what kind of injuries had been caused to the complainant. The 
Magistrate has in his judgment referred to the evidence of Mr. Wable, who is the 
Personal Assistant to the Educational Inspector and who has stated that the 
complainant had gone to him and told him that two days previously’ he had been 
assaulted by.the Principal, and that he then saw 8 or 4 red marks on the buttocks 
of the complainant. It is not clear from the record when Mr. Wable’s evidence 
was recorded by the Magistrate. His Head-clerk, Mr. Trivedi, was examined on 
-February 18, 1948. Mr. Wable was, therefore, probably examined at the previous 
hearing, that is on January 21, 1948. The judgment was delivered on March 18, 
1948. The record does not contain any notes of evidence, and it, therefore, appears 
that what the learned Magistrate has stated in his judgment with regard to the 
evidence given by the various witnesses is based entirely on his impressions of 
whatjthe witnesses had deposed six or seven weeks before he delivered his judgment 
on March 18, 1948. The complainant had been to a doctor on the same day on 
which he received the punishment, but the doctor has not been examined. In 
the application made to this Court by the applicant, it has been stated that in his 
cross-examination the complainant had admitted that the doctor had told him 
“Kuch Nai Huva, Jao” (there is nothing wrong, go away). We have not been able 
to verify this statement, in view of the fact that no notes of evidence are before us. 
According to Mr. Wable, he had advised the complainant to approach a Court of 
law, when he saw him on the third day of the incident. The complaint was, 
however, not filed until November 8, that is more than one month after the incident. 
This would also suggest that the injuries, if any, received by the complainant 
were trivial, and that the complaint was subsequently filed for some other motive. 

We are not satisfied that the punishment awarded in this case was either excessive 
or immoderate. It is true that the applicant did not quite follow the procedure 
-which has been laid down by the Educational Authorities for imposing corporal 

unishment, This by itself would not show that he did not then act in good faith. 

t may also be noted that the applicant punished the complainant not for offering 
any insult to him personally or for misbehaving in his class, but for misconduct 
committed in the class in charge of another teacher, Mr. Saraf. In punishing 


1 (1922) I. L..R. 45 Mad. 348. 
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the complainant, the applicant does not, therefore, appes to have had any 
other object, except that of correction or maintaining the school discipline. 

In our opinion, therefore, the applicant’s act in administering corporal punish- 
ment to the complainant is covered by s. 88, Indian Penal Code. He is conse- 
quently not guilty of any criminal offence. It has been urged in the course of the 
arguments that the applicant is also protected by ss. 79 and 92 of the Indian Penal 
Code. We are, however, of opinion that these sections have no application to the 
facts of this case. 

As, therefore, the applicant is not guilty of any criminal offence, we set aside his 
conviction and the sentence passed upon him. The fine, if paid, be refunded. 

Conviction set aside. 


Before the Honble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar, 
In re P. D. SHAMDASANI.* 


Criminal Procedure Code (Act V of 1898), Sec. 526(8}—Application for transfer—Application for 
i adjournment of case—Such application to be made in person or by advocate, 
The proper way ‘to approach the Court, under s. 526(8) of the Criminal Procedure Code, 
1898, is not by sending letters and telegrams tc the presiding officer. The party must either 
appear in person before the Court or he must make such application as he wishes to make 
by a properly authorised agent. The sub-sec-ion itself contemplates the presence of the 
party or his advocate when an application for adjournment is made, because it confers upon 
the Court a discretion before granting the adjournment to require a bond to be executed 
by the party making the application in order to ensure that an application for transfer 
would be made within a reasonable time to be fixed by the Court. 


APPLICATION for transfer. 


The complainant, P.D. Shamdasani, filed a complaint in the Court of the Resident 
Magistrate at Amalner, on July 7, 1948, charging the Pratap, Spinning, Weaving 
and Manufacturing Co. Ltd., and its directors (opponents) with offences punishable 
under s. 282A of the Indian Companies Act, 1918, and s. 409 of the Indian Penal 
Code, 1860, and other offences. Evidence in the case was being recorded for the 
prosecution, when, on January 10, 1947, the complainant applied to the Court for 
committing the case to the Court of Session for trial under s. 847 of the Criminal Pro- 
cedure Code, 1898, but the Magistrate ordered that the application would be consider- 
ed when the case for the prosecution was closed. When the evidence for the prose- 
cution was completed, the Magistrate ordered on September 18, 1947, that the applic- 
ation dated January 10, 1947, would be heard on September 26,1947. The Magistrate 
fixed the time for hearing, and also intimated that as he was to retire from 
service on October 1, 1947, no adjournment would be granted to either of the parties. 

On the day and at the time fixed by the Magistrate, the complainant did not 
remain present in Court, but on September 24 he sent a letter to the Magistrate 
asking for adjournment on the ground that he was going to apply to the High Court 
for transfer of the case under s. 526 of the Criminal Procedure God. On September 
25, 1947, he sent a telegram to the Magistrate that he had already filed an applica- 
tion for transfer in the High Court. On September 26, the Magistrate reje the 
application’ and proceeded with the hearing. He came to the conclusion that no 
prima facie case was made out against the opponents and discharged them under 
s. 258 of the Criminal Procedure Code. i 

The complainant applied to the Sessions Judge of East Khandesh, who 
rejected the application and confirmed the order passed by the trying Magistrate. 

` The complainant applied to the High Court contending among other things that 
‘the Magistrate had erred in not adjourning the case when he received the letter 
that an application was being made under s. 526 of the Criminal Procedure Code, 
and at any rate when he received a telegram that such an application was already 
‘made. 

The applicant in person. 


* Decided, September 29, 1948. Criminal against an order passed by S. P. Varde, Resi- 
Application for Revision No. 988 of 1948, dent Magistrate at Amalner. 


1948.] In re SHAMDASANT (A. cr. J.) 107 


Y. B. Rege, with M. W. Pradhan, for the opponents. 
Assistant Government Pleader, for the Crown. 


Cuaca C. J. This is an application in revision against three orders made by 
the Resident Magistrate, First Class, Amalner. The application was made in the 
‘first instance to the Sessions Judge, East Khandesh, and he having confirmed 
these three orders the petitioner has now come to us. 

The petitioner filed'a complaint ‘under s. :282A of the Indian Companies Act, 
s. 409 of the Indian Penal Code, and ss. 109-and 114 read with s. 84 of the Indian 
Penal Code against the opponents. ments No. 1 are the managing agents and 
opponents Nos. 2 to 9 are Ai director o Die Pratap Spinning, Weaving & Manufactur- 
ing Co., Ltd., Amalner. ' The case went on against the opponents, and on January 
10, 1947, the petitioner, who is a shareholder of the company, made an application - 
under s. 847 of the Criminal Procedure Code that the case of the opponents should 
be committed to Sessions. On March 29, 1947, the learned Magistrate made an 
order that this application would be ed after the prosecution case had been 
completed, and on September 80, 1947, the learned Magistrate made an order after 
the prosecution case was completed and all-the evidence had been led that the 
arguments on the application made by the petitioner on January 10, 1947, would 
be heard on September 26, 1947, and.the learned Magistrate fixed the exact time 
when the case would be taken up which was from 1 p.m. to 2-80 p.m. for hearing 
argument by the complainant and from 2-80 p.m. to 4-0 p.m. for hearing argument 
by the defence. The order further states that no adjournment on any account 
would be given to either party as the learned Magistrate was going on leave from 
‘October 1, 1947, preparatory to retirement and he wanted to deliver judgment 
before that date. On September 24, 1947, the petitioner sent a letter by express 
‘postal delivery to the learned Magistrate requesting him to grant him a fortnight’s 
adjournment as he wanted to file the next day before the High Court a transfer 
‘Application under s. 526 of the Criminal Procedure Code. On the next day he sent 
a telegram informing the Magistrate that he had filed such an application. On 
‘September 26, 1947, when the case reached before the Magistrate, the petitioner 
was not present and the learned Magistrate passed an order rejecting the petitioner’s 
application for adjournment. That is the first order against which this revision 
application is filed, and the contention of the petitioner js that as soon as he gave 
intimation to the learned Magistrate of his intention to make an application for 
transfer it was incumbent upon the learned Magistrate to adjourn the case as 
required by s. 526(8) of the Criminal Procedure Code. Now the first question that 
we have to consider is whether there was any intimation to the Court as required 
by that sub-section. In our opinion the proper way to approach the Court is not 
by sending letters and telegrams to the presiding officer. The party must either 
appear in person before the Court or he must make such application as he wishes 
to make by-a properly authorised agent. It would be impossible for a Court to 
carry on its business if it were to accede to applications made by posts or by 
telegrams. In the first place there would be no guarantee that the letters or 
telegrams really emanated from the person who purported to send them, and in the 
second place, a certain amount of formality and solemnity is essential in Courts of 
law, andin our opinion it is very improper for the parties to send letters or telegrams 
to presiding officers of the Court. Further in our opinion s. 526(8) itself contempla- 
tes the presence of the party or his advocate when the application for adjourn- 
ment is made under that sub-section, because that sub-section confers upon the 
‘Court'a discretion before granting the adjournment to require a bond to be executed 
‘bythe party making‘the application in order to ensure that such an application 
would be made within a reasonable time to be fixed by the Court. Therefore, if 
the ‘Court was inclined to grant the adjournment on the party executing such a 
bond, it-would have been impossible for the Court-to do so if the application was 
‘made in the absence of a:party or. his lawyer. Therefore, in our opinion as there 
was no proper intimation given to the Court under s. 526(8), the learned Magistrate 
‘was not bound to adjourn the case as required by that sub-section. Further the 
‘learned Magistrate had ‘given-a’clear intimation by his order of September 23, 
1947, that the case would be heard on September 26, 1947, and inno event would an, 
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adjournment be granted. The petiticner had notice of that order and it was his 
-duty to be present in Court on that day. . - i 

It has been argued by the petitioner that in any event-when the Court received 
-the intimation by telegram that the application for transfer had in fact been filed, 
he should not have proceeded with the case. This argument suffers from the same 
infirmity as the first one, because here again the Magistrate was not bound to act 
on information conveyed to him by a telegram purported to have been sent by the 
petitioner. The position might have been different if the telegram had been sent 
by the Registrar of this Court or some responsible officer. 

[After dealing with the merits of the application the judgment concluded :] 
Under the circumstances we are of the opinion that the learned Magistrate was 
. Tight in refusing the application for adjournment of the petitioner, and in refusing 
the application under s. 847 of the Criminal Procedure Code, and also in passing 
the order of discharge. The petition; therefore, fails and is dismissed. The rule 
is, therefore, discharged. 

Rule discharged. 


CRIMINAL APPLICATION. 


Before Mr. Justice Weston and Mr. Justice Chainani. 


In re RANA BIRPAL SINGH.* 

Bengal State Prisoners Regulation (Adaptation) Order, 1947, art. 3—Rengal State Prisoners Regula- 
tion (IL of 1818), Secs. 1, 2—Indian Independence Act, 1947 (10 & 11Geo. VI, c. 30)}—Crimina 
Procedure Code (Act V of 1898), Sec. 491(8)—Detention of detenu under warrant of 1946— 
Detention “‘for reasons connected with the discharge of the functions of the Crown in tts relations 
with Indian States”—Whether such detention can be continued after August 1 947-—If Court barred 
under 8. 491(3) from ascertaining whether detention is under Regulation LII of 1818. 

Under the Bengal State Prisoners Regulation, 1818, as adapted by the Bengal State 
Prisoners Regulation (Adapation) Order, 1947, it is not open to the Government to continue 
the detention of a person made under s. 2 of the Bengal State Prisoners Regulation, 
1818, for reasons connected with’ “the discharge of the functions of the Crown in its 
relations with Indian States.” 

The detenu was detained under a warrant dated January 21, 1946, issued by the Central 
Government under 8. 2 of the Bengal State Prisoners Regulation, 1818. The reasons for 
detention as given in the warrant were “ior reasons connected with the discharge of the func- 
tions of the Crown in its relations with Indian States.” The Bengal State Prisoners Regula- 
tion (Adaptation) Order was passed on August 26, 1947, by which the Bengal State Prisoners 
Regulation of 1918 was amended, one of the amendments being that the reference to 
“reasons connected with the discharge of the functions of the Crown in its relations with Indian 
States” was omitted from the Regulaticn. On April 15, 1948, the next friend of the detenu 
applied under s. 491 of the Criminal Procedure Code, 1898, for the release of the detenu 
on the ground that bv reason of the constitutional changes which took place in August 
1947 the warrant under which the detenu was detained had ceased to have effect and that 
his detention was illegal :— 

Held, that the warrant under which the detenu was detained was no longer valid, as such a 
warrant cannot be issued under the Regulation as adapted by the Order of August 26, 1947, 
and that, therefore, the detention of the detenu was unlawful. 

Section 491 (3) of the Criminal Procedure Code, 1898, did not bar the Court from as- 
certaining whether a detention is in fact a detention under the Bengal State Prisoners Regu- 
lation, 1818. 

Rana Birpal Singh (detenu) ascended in 1915 the gadi of the Bhajji State in 
Northern India. The State of Bhajji was a semi-independent State which owed 
allegiance to His Majesty the King under various sanads. 

On September 9, 1940, he was detained in the Ripon Hospital, Simla, under a 
warrant issued under the Bengal State Prisoners Regulation, 1818. On April 11, 
1941, a fresh warrant under the aforesaid Regulation was issued and the detenu 
was removed from Simla to the Mental Hospital at Lahore. ; 

On September 10, 1948, a habeas corpus application was preferred to the High 
Court at Lahore on behalf of the detenu but the High Court (27 Lah. 71) and 


* Decided; September 13, 1948. Criminal Application No. 999 of 1948. 
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the Federal Court in appeal (48 Bom. L. R. 498) rejected it on the ground that 
a detention under Regulation IIT of 1818 could not be questioned under s. 491 of: 
the Criminal Procedure Code. 

On January 21, 1946, a fresh warrant was issued under Regulation III of 1818, 
for the detention of the detenue at the Central Mental Hospital, Yeravda, Poona. 

On April 15, 1948, one. Desraj Kapoor, as the next friend of the detenu, gave: 
the present application under s. 491 of the Criminal Procedure Code for the release- 
of the detenu. : 

The application was heard. 


E. L. Gauba, S. G. Patwardhan, with H. N. Shanbhag, for the applicant. 
Government Pleader, for the Crown. 


Weston J. This is an application under s. 491 of the Code of Criminal Procedure- 
1898, made on behalf of Rana Birpal Singh who is now under detention in the 
Central Mental Hospital, Yeravda. Birpal Singh was the Ruler of Bhajji, one 
of the Simla Hill States, for a number of years up to the year 1940, and it is 
claimed that thereafter he continued de jure to be the Ruler of that State. In 
September 1940 he was detained in the Ripon Hospital, Simla, under warrant 
bearing the signature of an Additional Secretary to the Government of India, 
issued under the Bengal State Prisoners Regulation, 1818. Since that time he has 
remained under detention. In the year 1941 he was removed from Simla to the- 
Mental ‘Hospital at Lahore under a further warrant issued under the same Regula- 
tion, and in that year an Ordinance was’ promulgated to remove doubts as to the 
validity of the detention in Mental Hospitals of persons on warrants issued under 
the Bengal State Prisoners Regulation. ` In the year 1948 a habeas corpus application 
was preferred to the Lahore High Court by or on behalf of Birpal-Singh, but the 
High Court and the Federal Court in appeal declined to interfere. In consequence 
of certain observations made by the Lahore High Court as to the desirability of 
transferring Birpal Singh to a more congenial climate, he was transferred to the 
Central Mental Hospital, Yeravda, by warrant dated January 21, 1946, also under- 
the Bengal ‘State Prisoners Regulation, 1818, and addressed to the Superintendent 
of that Hospital Since then he has remained there, and-his present detention is 
claimed on behalf of the Government to be justified by the warrant of January 21, 
1946. We understand that prior to August 15, 1947, two applications were 
preferred to this Court by Birpal Singh himself which were summarily rejected. 

It is now urged on behalf of Birpal Singh that by reason of the constitutional 
changes which took place in August 1947 the warrant under which he is being 
detained has ceased to have effect and that his detention is now illegal. 

The warrant of January 21, 1946, is in the following terms: ` 

“Whereas the Governor-General in Council, for good and sufficient reasons, being reasons 
connected with the discharge of the functions of the Crown in its relations with Indian States, , 
has seen fit to determine that Birpal Singh, ex-Rana of Bhajji, shall be placed under personal 
restraint at the Central Mental Hospital, Yervada, Poona, you are hereby required and command- 
ed, in pursuance of that determination, to receive the person abovenamed into.your custody, and 
to deal with him in accordance with the orders of the Government and the provisions of the Bengal. 
State Prisoners Regulation, 1818.” 

- Under s.:1, whichis the preamble, of the Bengal State Prisoners Regulation, 
1818, as it stood when the warrant with which we are concerned was issued, the 
very exceptional powers of detention provided by the Regulation were exercisable, 

' «For reasons of State, embracing the due maintenance of the alliances formed by the British 
Government with foreign powers, the preservation of tranquillity in territories of Native Princes 
entitled to its protection and the security of the British dominions from foreign hostility and from 
internal commotion.” i ; 

Section 2 sets out that the detention, or personal restraint as it is termed, shall 
be by warrant of commitment issued by the Government to the. officer in, whose 
custody such person is to be placed, and provides that the warrant shall be in 
one of the forms, set out in the Appendix to this Regulation, which is appropriate , 
to the case. Two forms of warrant are set out in the Appendix. The first reads 
as follows: . 7. EE ere wA , 


w 
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“Forms of commitment for reasons connected witk defence, external affairs, or the discharge 
of the functions of the Crown in its relations with Indian States. 

To the (here insert the officer’s designation). 

Whereas the (Governor-General in Council) (Governor-General) (omit the inappropriate words) 

for good and sufficient reasons being reasons connected with (defence, external affairs, and the 
discharge of the functions of the Crown in its relaticns with Indian States) (omit any inappro- 
priate words) has seen fit to determine that (here insert the State prisoner’s name) shall be placed 
under personal restraint at (here insert the name of the place) you are hereby required and com- 
manded in pursuance of that determination to receive the person above named into your custody 
and to deal with him in accordance with the orders of the Government and the provisions of the 
Bengal State Prisoners Regulation, 1818.” 
The second form of warrant is to be used wh2n the “good and sufficient reasons’? 
` are reasons connected with the maintenance cf the public order, and issue of this 
form of warrant could also be made by or under the order of the Governor of a 
Province. 

The warrant of January 21, 1946, was in the first form, and the basis of the 
warrant was the third of the ‘good and sufficient reasons’ which could justify such a 
warrant being issued, namely reasons connected with the discharge of the functions 
of the Crown in its relations with Indian States. . 

There can be no doubt that this was a legal and valid warrant at the time it 
was issued, and in any event by reason of the decision of the Federal Court (1946 
A.I.R. F.C. 2.) no exception could now be taken to its initial validity. But 
equally there can be no doubt that from August 15, 1947, the basis of the warrant, 
the reasons connected with the discharge of the functions of the Crown in its 
relations with Indian States, has ceased to nave any existence. For this it.is 
sufficient to refer to s. 7 of the Indian Independence Act without setting it out at 
length. While certain relations between the Dominion of India and the Indian 
States have come into being after August 15, 1947, those relations are in no way a 
continuation or delegation of the former relaticns of the Crown with Indian States. 
Paramountcy lapsed. It was not transferred to the Dominion. 

On August 14, 1947, the Governor-General, in exercise of the powers conferred 
by s. 9(/) of the Indian Independence Act, made an order styled: The India 
{Adaptation of Existing Indian Laws) Order, 1947. It is convenient to set out 
here certain articles of that Order, namely arvicles 8, 7 and 12. Article 8 reads 
as follows : 

“As from the appointed day, all existing Indian laws shall until repealed or altered or amended 
by a competent legislature or other competent authority,.in their application to the Dominion 
of India and any part or parts thereof, be subject to tae adaptations directed in this Order.” 
Article 7 is as follows : 

“Any reference in an existing Indian law to the exercise of the functions of the Crown in its 
relation with Indian States (including any provision the operation of which depends on the exer- 
else of such functions) shall be omitted, and references in any such law to the Crown Representa- 
tive shall be omitted or construed as reference to the Central Government as the context may 
require.” 

Article 12 provides : 

“The provisions of this Order shall not render invalid anything duly done before the appointed 
day under an existing Indian law, and anything so dene for British India or for parts thereof 
including territories thereafter included in the Dominion of India shall, as from the appointed 
cay and until altered, varied or undone, have effect a3 if it had been done after the appointed 
day for the whole of the Dominion of India or as the case may be, for such territories thereof as 
aforesaid, by a competent authority and under and in accordance with the provisions then appli- 
cable to the case.” - 3 
No adaptation of the Bengal State Prisoners Regulation, 1818, was made in express 
terms by this Order. j 

On August 26, 1947, the Governor-General in exercise of the same powers under . 
s. 9 of the Independence Act made a further Order, styled: The Bengal State 
Prisoners Regulation (Adaptation) Order, 1947. This Order is expressed to have 
effect from August 15, 1947. The material alterations made are that for the 
words in s. 1 of the Regulation set out earlier in this judgment beginning with 
“ for reasons of State ” and ending with “internal commotion” were substituted 
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the words “for reasons of State connected with defence, external affairs or relations 
with acceding States or with the maintenance of public order,” and for the words 
“the discharge of the functions'of the Crown in its relations with Indian States” 
wherever they occurred including in*the Appendix were substituted the words 
“relations with Acceding States.” , 
Article 3 of this Order states that the provisions of this Order shall have effect 
notwithstanding anything to the contrary contained in the India (Adaptation of 
- Existing Indian Laws) Order, 1947, and. this seems to me to have been made to 
avoid any difficulty of interpretation by reason of the fact that by Art. 7 of the 
` earlier Order all references in existing Indian laws to the exercise of the functions 
of the Crown in its relation with Indian States have been directed to be omitted.’ 
No provision is made in the later Order for the continuing validity of warrants 
issued under the Bengal State Prisoners Regulation, 1818, prior to August 15, 1947. 
It is convenient to tabulate the reasons of State by which detention under the 
Regulation was justified before and after the adaptation by the Order of 
August 26, 1947. 


Reasons of State before the Adaptation. Reasons of State after the Adaptation. 
Connected with defence. Connected with defence. 
Connected with external affairs. ' Connected with external affairs. 


Connected with the discharge of the func-` Connected with relations with acceding States; 
` tions of the Crown in ‘its relation with” ` 


Yndián States. l n ; : 
_ Connected, with the maintenance of public Connected ‘with the maintenance of public 
order, ©", ` order. 


Three of the'four sets of reasons have remained unaffected. The third set of reasons 
under thé Regulation as it’ stood prior to` August 15, 1947, namely, reasons 
connected with the discharge of the functions of the Crown in its relations with 
Indian States, has been replaced by reasons ‘connected with relations with acceding 
States. ; PARS 

‘ If the warrant in the present instance had been issued under any of the three 
reasons which are common to the Regulation as it stood before and after 
August 15, 1947, it might be claimed that the warrant remained valid by virtue 
of Art. 12 of the Indian (Adaptation of Existing Indian Laws) Order, 1947, 
notwithstanding the constitutional changes and the adaptations made to the 
Regulation. . ' . 

But the warrant in the present instance was issued for reasons of State which 
have had no existence after August 15, 1947. -` It is perfectly true that other reasons 
of State have taken their place in the Regulation as it now stands, but these other 
reasons have no legal relation at all to those stated in the warrant, It may be 
that Government still consider, for any of the reasons of State provided in the 
Regulation as it now is, that further detention of Birpal Singh'is desirable. If this 
is so it is for Government to effect his detention by valid warrant under the existing 
Regulation or other appropriate enactment. Obviously it is not within our 

rovince to amend the warrant, nor can it possibly be said that one reason of State 
fas become another because of the amendment to the Regulation. I notice from 
the copy of the Instrument of Accession’ which has been filed that Bhajji became 
an acceding State on September 26, 1947. It would appear, therefore, that 
between August 15, 1947, and September 26, 1947, no warrant could have been 
issued against Birpal Singh under the Regulation for reasons of State connected 
with the relations with Bhajji as an acceding State, and this is enough to destroy 
any argument of continuity of the present warrant beyond August 15, 1947. 

The learned Government Pleader when opposing this application has relied 
upon the sub-s. (3) of s. 491 of the Codé of Criminal Procedure, The material 
part of this reads as follows : : 

“Nothing in this section applies to persons detained under the Bengal State Prisoners Regula- 
tion, 1818.” : 

I am not able to accept that this proviso is a bar to our ining whether a 
detention is in fact a detention under the Bengal State Prisoners Regulation, 1838. 
If it is such a detention, then of course the proviso prevents our interference, for 
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it is well settled that it is by reason alone of s, 491 of the Code of Criminal 
Procedure that the powers of the High Courts to issue writs of the nature of 
habeas corpus exist. But whether a detention is or is not a detention under the 
Regulation is a matter of substance, and is not concluded by the circumstance 
that the Regulation is mentioned in the warrant. The Regulation provides that 
detention may be made for one or more of certain specific reasons, which reason 
or reasons must be stated in the warrant; and if in a warrant one reason only is 
stated which is not a reason finding place in the Regulation, then the detention 
is not a detention under the Regulation at all. That is the position here. The 
present detention is something entirely outside the Regulation as it now stands, 
and therefore is not a detention under the Regulation, and the third proviso to 
- 5. 491 of the Code is no bar to the exercise of our powers under the section. 

The rule, therefore, is made absolute. Birpal Singh has now been produced 
before us, and he must be set at liberty. 


CHAINANI J. I agree that the detention of Rana Birpal Singh, ex-Ruler of 
Bhajji, is at present unlawful. He is detained in the Mental Hopital at Poona 
under a warrant dated January 21, 1946, issued by the Central Government under 
s. 2 of the Bengal State Prisoners Regulation, 1818. The reasons for detention 
as given in the warrant are “for reasons connected with the discharge of the 
functions of the Crown in its relations with Indian States.” At the time when the 
warrant was issued, this was one of the grounds for which a person could be detained 
under the Regulation. On August 26, 1947, the Governor-General, in exercise of 
the powers conferred by s. 9 of the Indian Independence Act, issued the 
Bengal State Prisoners: Reyulation (Adaptation) Order, 1947. By this Order the 
Bengal State Prisoners Regulation, 1818, was amended, and the words “discharge 
of the functions of the Crown in its relations with Indian States” were deleted with 
retrospective effect from August 15,1947. After August 15. 1947, it is therefore 
not open to Government to detain a person for reasons connected with “the 
discharge of the functions of the Crown in its relations with Indian States.” The 
only reasons for which a person can now be detained are “ reasons of State connect- 
ed. with defence, external affairs, or relations with acceding States or with the 
maintenance of public order.” The detenu in this case is admittedly not 
detained at present for any of these reasons. There is also no provision in the 
Bengal States Prisoners Regulation (Adaptation) Order, 1947, validating the 
warrants issued before August 15, 1947. There is no saving clause similar to 
cl. 12 of the India (Adaptation of Existing Indian Laws) Order, 1947. The 
warrant under which the detenu is now being detained is, therefore, no longer 
valid, for such a warrant cannot be issued under the Regulation as adapted by 
the Order of August 26, 1947. 

It has been urged by the learned Government Pleader that this Court has no- 
jurisdiction to pass orders in this matter, in view of the provisions of sub-s. (3). 
of s. 491, Criminal Procedure Code. This matter was also raised before the Federal 
Court in [1946] A.I.R. F.C. 2; and it has been held by that Court that the jurisdic- 
tion of the High Court is ousted, only if the Court is satisfied that “the detenu 
is a person detained under the Reguletion.” The material question for deter- 
mination therefore is whether the detenu in this case can now be said to be a 

erson detained under the Regulation of 1818. This must obviously be answered 
in the negative, for the detenu is detained for reasons “connected with the discharge 
of the functions of the Crown in its relations with Indian States.” The Regulation 
as amended does not authorise detention for these reasons. The detention at 
present cannot, therefore, be said to be a detention under the Regulation, as it 
stands today. We have, therefore, jurisdiction to interfere in this case. 

The rule is, therefore, made absolute. The detenu should be released forth- 
with. $ 

Rule made absolute. 
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INCOME-TAX REFERENCE. 


Before the Hon'ble Mr . M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


SARUPCHAND HUKUMCHAND v. COMMISSIONER OF INCOME-TAX, 

i CENTRAL, BOMBAY.* , 

Indian Income-taz Act (XI of 1922), Sec. 5(5) (7A)}—Transfer of case to Income-tax Officer—Whether 

re-transfer of it to another Officer permisstble—Whether sub-s. (TA) reirospectioe—Whether 
fresh notice necessary after re-transfer—Construction of statute—Declaration of procedure. 

A case which is once allocated or distributed to an Income-tax Officer, under s. 5(5) 
of the Indian Income-tax Act, 1922, can be subsequently re-allocated or re-distributed to 
another Income-tax Officer under the same sub-section. i 

Section 5, sub-s. (7-A), of the Indian Income-tax Act, 1922, has no retrospective effect. 
It declares that re-issue of the notice under s. 22 (2) is not necessary after the transfer of a 
case from one Income-tax Officer to another. Such a notice is not necessary in the case 
of a transfer before sub-s. (7A) was enacted. 

Merely because the Legislature for any reason chose to declare that a certain procedure is 
unnecessary, it does not follow as a necessary implication that such a procedure was necessary 
before such a declaration was made by the Legislature. 


Tris was a reference under s. 66(Z) of the Indian Income-tax Act, 1922, of the 
assessee Sarupchand Hukumchand. 

The assessment year was 1986-87 and the year of account was Maru year 1991-92 
ending on October 27, 1985. 5 

The assessee was an unregistered firm of two partners. The firm at the material 
time was the managing agents of Hukumchand Mills of Indore and carried on 
extensive business in cloth and money lending at Indore as well as in Calcutta and 
Bombay in British India. 

The assessee made a return of its total income on August 27, 1936, to the Income- 
tax officer, Special Circle, Bombay. The assessment was pending on April 1, 1989, 
when the Indian Income-tax (Amendment) Act of 1989 came into force. Under 
s. 5(2) of the Indian Income-tax Act, as amended, the Central Government 
appointed a Commissioner of Income-tax (Central), (Headquarters Bombay) 
without reference to area. The Central’ Board of Revenue in exercise of the 
powers conferred by s. 5(2) assigned on April 18, 1989, to the Commissioner of 
Income-tax (Central) the assessee’s case. The Commissioner of Income-tax 
(Central) allotted under s. 5(5) the assessee’s case to the Income-tax Officer 
{Central}, Section VI, on April 27, 1989. On October 14, 1989, the Commissioner 
of Income-tax (Central) allotted under s. 5(5) the assessee’s case to the Income-tax 
Officer (Central), Section VII. The assessment was completed by the Income-tax 
Officer (Central), Section VII. On these facts the assessee contended before the 
Tribunal that the assessment made on it wasinvalid on the grounds (#) that the 
Income-tax Officer (Central) Section VIZ had no jurisdiction in respect of the 
assessee’s case and (it) that the Commissioner of Income-tax (Central), did not 
have the power to transfer the assessee’s case from the Income-tax Officer 
(Central), Section VI to the Income-tax Officer (Central), Section VII. These con- 
tentions of the assessce were not accepted by the Appellate Tribunal. 

It was also contended before the Appellate Tribunal that the Income-tax Officer 
(Central), Section VIL could not complete the assessment without issuing a fresh 
notice under s. 22(2) of the Indian Income-tax Act. This contention was also 
not accepted by the Appellate Tribunal. 

One of the questions that the Appellate Tribunal had to determine related to 
the remittances from Indore to Bombay. No finding as to the residence of the. 
assessee was given either by the Income-tax Officer or the Appellate Assistant 
Commissioner. The assessment for the year 1985-86 was before the High Court. 
of Judicature at Bombay (47 Bom. L. R. 159). The question about the residence 
‘of the assessee. was raised before the High Court. The High Court by its order 


i + Decided, September 21, 1948. Income-tax Reference No. 1 of 1948. 
L. R.—8 
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dated Septmber 21, 1942, directed the Commissioner of Income-tax to report 
on the question relating to the residence of the assessee firm in the account year 
1990-91 Maru year. On February 11, 1944, the Commissioner found that the 
assessee was a resident firm. After hearing counsel the High Court raised the 
question whether there was evidence to support the finding of the Commissioner 
of Income-tax that the assessee firm was a ~esident firm in the Maru year 1990-91. 
The High Court in the course of its judgment referred to the evidence on which 
the Commissioner of Income-tax based his finding that the assessee was a resident 
firm 

Inasmuch as no finding as to the residence of the assessee firm in the Maru 
year 1991-92 was recorded by the Income-tax Officer or the Appellate Assistant 
Commissioner, the Appellate Tribunal following the judgment of the High Court 
dated September 21, 1942, remanded the case to the Income-tax Officer by its 
order dated November 18, 1942, to record a finding on the question whether the 
assessee was a resident firm. 

The remittance made by the assessee firm in the year of account from Indore to 
Bombay amounted to Rs. 2,94,080. The Tribunal held that in the year of account 
the assessee firm made a profit of Rs. 1,01,085. The amount of Rs. 1,01,085 was 
taxed under s. 4(2) of the Indian Income-tax Act before its amendment in 1989. 
According to the assessee’s profit and loss account at Indore the total profit amounted 
to Rs. 92,857. Out of the amount of Rs. 92,857, a sum of Rs. 90,188 was even 
according to the assessee liable to be taxed and was taxed. Thus according to 
the assessee the profit available at Indore for remittance in the year of account 
amounted to Rs. 2,174. The Tribunal, however, held that the total profit available 
for remittance was Rs. 2,174 plus Rs. 98,911. The sum of Rs. 98,911 was the 
amount spent by the partners of the firm in Bombay. The profit and loss account 
of the assessee showed a profit of Rs. 92,357 after making allowance for the amount 
of Rs. 98,911 spent by the partners in Bombay. In other words the Tribunal 
held that the profit made by the assessee firm at Indore in the year of account 
amounted to Rs. 92,857 plus 98,911—Rs. 1,91,268. Inasmuch as a sum of 
Rs. 90,188 out of Rs. 92,857 was already taxed on the basis of its having accrued 
in British India, the amount that could be taxed under s. 4(2) of the Act came to 
Rs. 2,174 plus Rs. 98,911 =Rs. 1,01,085. The Tribunal directed that this amount 
of Rs. 1,01,085 be taxed under s. 4(2) of the Indian Income-tax Act before its 
amendment in 1989. 

The assessee firm made a profit at Indore in the Maru year 1988-89 and suffered 
losses in Maru years 1989-90 and 1990-91. It also made a profit as stated previously 
in the Maru year 1991-92 the year under reference. If the result of all these four 
years were to be taken into account, there would be a large debit balanee in the 
profit and loss account. 

Tt was contended on behalf of the assessee firm that what was remitted to British 
India in the account year 1991-92 Maru year was capital and not profit. 

Included in the assessment was a brokerage of Rs. 1,25,082, It was contended 
before the Income-tax authorities that no part of it could be subjected to tax. 

It was argued that the assessee maintained its accounts on mercantile basis. 
If that were so, in the year of account the amount payable to sub-brokers would 
have been shown in 1991-92 account books. This was, however, not done. There 
was, however, nothing to warrant the assessee’s contention that it maintained 
accounts on mercantile basis in respect of the sub-brokerage payable by it. 

The questions of law that arose out of the facts stated above were :— 

(1) Whether the Central Board of Revenue had the power to assign the assessee’s case to the 
Commissioner of Income-tax (Central) ? 

(2) Whether the Commissioner of Income-tax (Central) had power to allot to the Income-tax 
Officer (Central), Section VI, the assessee’s case ? 

{8) Whether the Commissioner of Income-tax (Central) had the power to allot to the Income- 
tax Officer (Central) Section VII the asseasee’s case having already allotted it to the Income-tax 
Officer (Central) Section VI? f 

(4) Assuming that the Central Board of Revenue had no power referred to in question No. (1) 
or assuming that the Commissioner of Income-tax (Central) had no power referred to in questions 
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42) and (3) above, is the assessment made‘on the assessee by the Income-tax Officer (Central), 
Section VIL, rendered invalid ? g 5 
(5) Did the Indian Income-tax Act require the Income-tax Officer (Central), Section VII, to 
issue a fresh notice under s. 22(2) of the Indian Income-tax Act to the assessee ?- 

(6) Ifthe answer to the preceding question is in the affirmative, is the assessment made on the 
assessee rendered invalid thereby ? Í 

(7) Is the assessee firm precluded from raising the plea in regard to its residence in view of the 
decision of the High Court, as new facts were urged for the purpose of residence in the year of 
account ? ` : 

(8) Was there material before the Tribunal to come to a finding that the assessee firm] was 
‘resident’ in British India in the year of account, Maru year 1991-92 ? 

(9) Did s. 4(2) of the Indian Income-tax Act before its amendment in 1989 empower the 
Tncome-tax authorities to take into consideration the income, profits and gains including losses, 
of any year preceding the “previous year” relevant to the assessment year ? 


The reference was heard. 


R. J. Kolah, with Sir Jamshedji Kanga, for the assessees. 
G. N. Joshi, for the Commissioner of Income-tax. 


Cuaca C. J. The assessees are an unregistered firm consisting of two partners 
and had carried on business as managing agents of Hukumchand Mills of Indore 
and also business in cloth and money-lending at Indore as well as at Caleutta and 
Bombay. In this reference we are concerned with the assessment year 1986-87, 
the year of accounting being Maru year 1991-92, ending on October 27, 1985. The 
first six questions submitted to us are questions concerned with procedural matters, 
and a few facts may be stated in order to understand what we are called upon to 
decide. On August 27, 1986, the assessees made their return pursuant to a notice 
served on them under s. 22(2) to the Income-tax Officer, Special Circle, Bombay. 
On April J, 1989, that assessment was pending and on that day the Indian Income- 
tax Amendment Act came into force. Pursuant to s. 5(2) of the amended Act 
Mr. Sheehy, a Member of the Central Board of Revenue, passed an order on April 
18, 1989, assigning various cases to the Commissioner of Income-tax, Central, and 
amongst the cases assigned was the case of the assessees. On April 27, 1989, the 
Commissioner of Income-tax, Central, purporting to act under s. 5(5), allocated 
the assessee’s case to the Income-tax Officer, Central, Section VI, and on October 14, 
1989, the Commissioner of Income-tax, Central, purporting to act under s. 5(5), 
allocated the case to the Income-tax Officer, Section VIL The order which is 
challenged as being without jurisdiction is the order of October 14, 1989. The 
material portion of s. 5(6) which deals with this question is: 

(6) Inspecting Assistant Commissioners of Income-tax and Income-tax Officers shall perform 

their functions in respect of such persons or classes of persons...in accordance with any order which 
the Commissioner of Income-tax may make for the distribution and allocation of work to be 
performed. 
Now it is not disputed that the Commissioner of Income-tax, Central, was within 
his rights when he made the order dated April 27, 1989, allocating the case to the 
Income-tax Officer, Section VI, but what is contended by Mr. Kolah is that having 
once allocated the case to that Officer the Commissioner of Income-tax, Central, 
could not make the order of October 14, 1989, as he has purported to do so. I see 
no reason why we should read s. 5(4) as giving the power to the Commissioner 
of Income-tax to allocate or distribute the work with regard to the assessees only 
once. There is no warrant for the contention that once the Commissioner of 
Income-tax has allocated or distributed the work the power is exhausted and that 
he could not again allocate or distribute the work. Therefore, in my opinion, 
the order made by the Commissioner of Income-tax on October 14, 1989, allocating 
the assessment of the assessees to the Income-tax Officer, Section VII, was a 
competent order made by him under s. 5(6). 

e second contention put forward by the assessees is that assuming that the 
allocation to the Income-tax Officer, Section VII, was a proper allocation, a fresh 
notice of assessment should have been issued to the assessees under's. 22(2) of the 
Act. For this purpose he relies on sub-s. (74) of s. 5 of the Act which was incor- 
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porated into the Act by the Amending Act XI of 1940. This sub-section deals 
with the power of the Commissioner of Income-tax to transfer cases from one 


` Income-tax Officer to another and also with the power of the Central Board of 


Revenue to transfer the cases from one Income-tax Officer to another. Such 
transfers may be made at any stage of the proceedings and the sub-section provides 
that when such a transfer is made it would not be necessary to reissue any notice 
already issued by any Income-tax Officer from whom the case is transferred. 
Now when we look to this amending Act, this particular provision, viz. the in- 
corporation of the new sub-s. (74), has not been rendered retrospective and, 
therefore, as far as the provision contained in this sub-section is concerned, it came 
into operation after the passing of the Amending Act. To this extent Mr. Kolah 
is right. But what Mr. Kolah asks us to hoèd is that because sub-s. (74) declares 
that the re-issue of the notice would not be necessary it follows that the re-issue 
of such notice was necessary before this amending Act was passed. In my opinion 
such a contention is opposed to all ordinary canons of construction. Merely 
because the Legislature for any reason chose to declare that a certain procedure is- 
unnecessary, it does not follow as a necessary implication that such a procedure 
was necessary before such a declaration was made by the Legislature. What 
Mr. Kolah has got to satisfy us is thet in fact under the law as it existed before this 
amending Act was passed the re-issue of the notice was incumbent and necessary. 
If the law required such a notice, then Mr. Kolah is right that inasmuch as sub-s. (74) 
was not retrospective the absence of such notice would render the assessment of 
the assessees bad. 

Now in order to satisfy us that the re-issue of such a notice was necessary under 
the law as it existed, Mr. Kolah relies on s. 64 and he says that the law gave the 
assessees a right to be assessed by a particular officer and that right could not be 
taken away, and if the assessees are deprived of that right by their assessment 
being transferred to another officer, they should be given a fresh notice of assess- 
ment. There is no basis whatsoever for this contention, because thé right to be 
assessed by a particular officer was in terms taken away by the Legislature when 
they enacted what was known as Ordinance IX of 1989 end which is now incorpora- 
ted in the Income-tax Act as s. 64(5), That sub-section says that sub-ss. (1) and (2) 
of s. 64 which deal with the Income-tax Officers who have to assess the returns of 
different assessees shall not apply and shall be deemed never at any time to have 
applied to any assessee where by any direction given or any distribution or alloca- 
tion made by the Commissioner of Income-tax under sub-s. (5) of s. 5 a particular 
Income-tax Officer has been charged with the function of assessing that assessee. 
Now in this case the Income-tax Officer who was appointed on October 14, 1989, 
was charged by the Commissioner under s. 5(5) with the function of assessing the 
assessees before us and therefore the provisions of sub-ss. (1) and (2) of s. 64 do 
not apply to the case. In other words their right to be assessed by any particular 
officer was taken away. If there was no such right, it could not be argued that 
they had a right of having a fresh assessment notice issued to them, when the 
case was transferred from the original Income-tax Officer to the Income-tax Officer 
appointed on October 14, 1989, under s. 5(5). 

Coming next to the questions which are questions of substance, the first question 
is whether there was any evidence before the tribunal which justified it in coming 
to the conclusion that the assessees were a resident firm. Now this very question 
was considered by the High Court (47 Bom. L. R. 159) with regard to the assessment 
of the assessees of the previous year, viz. 1985-86, and the High Court attached 
considerable importance to the registration certificate issued by the Registrar of 
Partnerships in which it was stated that the principal place of business of the 
assessees was Bombay. The High Court took the view that that was a material . 
piece of evidence on which the Commissioner was entitled to rely. Apart from 
this certificate there were also other materials before the Commissioner and the 
High Court took the view that the Commissioner was right in the conclusion to 
which he came that the assessees were a resident firm in the material year of account. 
Now when it came to the assessment year 1986-87, the Income-tax department 
rightly refused to preclude the assessees from going into the question again merely. 
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because the High Court had held a particular view with regard to the assessment 
year 1985-86. It may be that although the firm was a resident firm in the year 
1985-86, it still might be a non-resident firm in the assessment year 1986-37. 
‘Therefore the Income-tax department again considered all the materials placed 
before it and once again the department attached greatest importance, and rightly, 
to the registration certificate issued by the Registrar of Partnerships. So far as 
that position was concerned, it continued to be the same as it was when the High 
Court considered this very question. Apart from the certificate the department 
had also other materials before it and all those materials are mentioned and set 
out in the statement of the case submitted to us. Under the circumstances it is 
impossible to say that there was no material before the Tribunal which justified 
it in coming to the conclusion that the assessees were a resident firm in British 
India in the year 1986-87. : 


The next question deals with certain remittances received by the assessees in 
the year of account. The assessees made a profit at Indore in the Maru year 1988- 
89 and suffered losses in the years 1989-90 and 1990-91 . It also appears that in 
the year 1991-92, with which we are concerned, they made a profit, but it would 
appear that taking into consideration all the four years, 1988-89, 1989-90, 1990-91 
and 1991-92 that on the whole and as a result of mere arithmetic there would be a 
Joss rather than profit. The Tribunal was unable to determine at what different 
dates the remittances were made in the year of account and their inability was 
largely due to the fact that the assessees refused to produce their Indore books 
of account. The Tribunal held that the nett available profits which were remitted 
to British India were Rs. 1,91,268. Now Mr. Kolah does not find fault with this 
finding of fact; he does not dispute that there were profits in the year of account ; 
he does not dispute that there were remittances in the year of account which 
should be attributed to these profits, but what he contends is that the Tribunal 
should not have isolated, as it were, the particular year of account, viz. 1991-92, 
but it should have looked at the picture as a whole and should have taken into 
consideration the fact that during the four years there was a nett loss and not a 
nett profit. Therefore Mr. Kolah argues that if the Tribunal had taken that view, 
then there were no profits which could be remitted to British India, and whatever 
remittances there were in the year of account were remittances out of capital and 
not out of profits. Now I can well understand the position where an individual 
or a firm carries forward losses from year to year and in any particular year the 
profits of that year may be set off against the losses which have been carried forward 
to that year. However, it may be that an individual or a firm may adjust at the 
end of each year its profit and loss and transfer it to the accounts of the partners 
and the profit and loss of the next year may be determined irrespective of what the 
sition was at the end of the last year. Now there was absolutely no evidence 
before the Tribunal to show that the losses incurred in the years 1989-90, 1990-91 
were carried forward. As I have already stated the Indore books of account of 
the firm were not produced and there was nothing before the Tribunal from which 
it could have drawn a conclusion that the profits of 1991-92 were set off against 
the losses of the previous years. Therefore as the position stood and as the 
accounts o: there were profits in the year 1991-92 out of which remittances 
could have been made into British India, and the Tribunal has found it as a fact 
that such remittances were made out of available profits. The question really 
therefore resolves itself merely into a question of fact rather than a question of law. 
The question of law which the Tribunal has asked us to answer is whether under 
s. 4(2) of the old Act the Income-tax authorities are empowered to take into 
consideration the income, profits and gains, including losses, of any year precedin 
the “previous year”? relevant to the assessment year. Now under the old s. 4(2) 
what was taxable was not income, profits and gains, but the remittances, and for 
the purposes of remittances the relevant year was “ previous year.” But I see 
no reason why for the purposes of income, profits and gains the relevant years 
should be the “previous years.” Any income, profits or gains whether earned in 
the previous year or years prior thereto would become taxable provided they were 
remitted in the “previous year”, and therefore it cannot be stated that the Income- 
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tax authorities are precluded by law from considering the true state of affairs by 
looking into the financial position ofthe assessees ofthe years priorto the previous 
year. But as I have stated before, the discussion of the question of law is rather 
academic because the decision arrived at by the Tribunal turns more on facts 
actually found rather than any interpretation of any particular section of the- 
Act. 

Apart from the questions raised by the Tribunal the assessees have taken out a 
notice of motion and require us to ask the Tribunal to submit a fresh question and 
that question deals with an item of Rs. 25,575. The assessees maintain a brokerage 
account and to the credit of this account was a sum of Rs. 1,25,082 and this amount 
was transferred to the account of the following year. At one time the contention. 
of the assessees was that the whole of this amount was not liable to tax as it was 
not a profit of the firm. That contention was given up and the contention now 
put forward is that to the extent of Rs. 25,575 thetamount was paid to sub-brokers 
and was not liable to tax. Now no payment of this sum of Rs. 25,575 appears in 
the books of account of the assessees for the relevant year. Mr. Kolah contends 
that the books of account are maintained by the assessees on mercantile basis and 
therefore although there may be no entry with regard to the payment if liability 
has been incurred then the assessees would be entitled to exemption in respect of 
this amount. But unfortunately for Mr. Koleh’s clients there is not even an 
entry in the books of account for the relevent year showing any liability on the 
part of the assessees to pay this sum to the sub-brokers. One should have expected 
an kavala entry crediting the various sub-brokers who were entitled to this amount 
and debiting the brokerage account. But no such entry appears. Therefore 
the Tribunal was quite right in rejecting the claim of the assessees with regard. 
to the sum of Rs. 25,575. We fail to see what question of law can possibly arise 
out of this decision of the Tribunal. We, therefore, refuse to accede to the appli- 
cation of the assessees to call upon the Tribunal to raise an additional question. 
with regard to the sum of Rs. 25,576. 

We would, therefore, answer the questions raised by the Tribunal as follows:— 

Questions 1, 2 and 8, inthe affirmative. Questions 4 and 6 do not arise. Questions 
5 and 7 in the negative. Question 8 in the affirmative. Question 9 : see judgment. 

The assessees will pay the costs of the reference. The notice of motion will be 
dismissed with costs. 

Answer accordingly. 

Attorneys for assessees: Malvi, Ranchhoddas & Co. 

Attorney for Commissioner: N. K. Petigara. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


COMMISSIONER OF INCOME-TAX, CENTRAL, BOMBAY v. N. M. RAIJI.* 

Indian Income-tam Act (XI of 1922), Sec. 25 (4), Prootso—Discontinuance of business—Assessee’s 
share in income exempt from income-taw—Whether such share can be taken into account in deter- 
mining rate of income-taw—Whether super-tax can be assessed on such share. 


A sum af money, exempted from payment of income tax, under s. 25(4) of the Indian 
Income-tax Act, 1922, in the case of a discontinued business, cannot be included in the total 
income of the assessee for ascertaining the rate peyable in respect of the income-tax. 

Under proviso (a) to sub-ss. (3) and (£) of s, 25 of the Act, super-tax when payable becomes. 
payable on the amount of share actually received by the assessee on discontinuance of busi- 
ness, and not on the sum becoming payable to him under the deed of partnership of the dis- 
continued business. : 

Tms was a reference under s. 66(1) of the Indian Income-tax Act, 1922, at the 
instance of the Commissioner of Income-tax, Central, Bombay. 

The assessee, N. M. Raiji, was a partner in the firm of S. B. Billimoria & Co. 
from 1928 onwards. 

The partnership was dissolved by virtue of a consent decree of the High Court 
of Bombay as from October 9, 1942, and the assessee ceased to be a partner of the 
firm from that date. 


* Decided, September 22,1948. Income-Tax Reference No, 4 of 1948. 
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For the assessment year 1942-48, in respect of the previous year 1941, the total 
income of the firm was determined at Rs. 1,85,842 and the assessee’s share therein 
according to the terms of the partnership deed came to Rs. 42,696. 

The firm claimed the benefit of s. 25(4) in the course of the assessment proceedings 
for 1942-48, and the Income-tax Officer allowed it and made an assessment for 
that assessment year on the basis of the business income of the broken period 
from January 1, 1942, to October 9, 1942, viz. Rs. 92,029, which sum was deter- 
mined as the total income of the firm for the assessment year 1948-44. The share 
of the assessee in the sum of Rs. 92,029 was, under the terms of the consent decree, 
determined at Rs. 41,000 and according to the profit sharing proportion mentioned 
in the partnership deed, at Rs. 28,686. 

For the assessment year 1948-44, in view of the provisions of s. 25(4), the Income- 
tax Officer declared that the income ofthe firm was not assessable. In the indivi- 
dual assessment of the assessee for these two years he claimed the benefit of s. 25(4) 
in respect of his share from the firm. The Income-tax Officer allowed that claim 
so far as it related to income-tax assessment ; but refused it in so far as it related 
to super-tax, and super-tax assessment for 1942-48 was made by him on the total 
income of Rs. 48,071, which included the share from the firm, viz. Rs. 42,696, 
which was his share of the ‘ true’ income of the year 1941 as distinguished from 
“deemed” income on account of the application of s. 25(4). For the purpose of 
income-tax assessment for that year as the claim under s. 25(4) was allowed, the 
Income-tax Officer, included Rs. 28,684, as the income of the assessee in the 
“deemed” income of the firm instead of his share of Rs. 42,696 in the “ true” 
income. For the assessment year 1948-44, the other income of the assessee was 
determined at Rs. 6,585, andthe Income-tax Officer for the purpose of determining 
the rate applicable to Rs. 6,585, included Rs. 41,000 determined as the assessee’s 
share of the income of the firm under the consent decree. For the same assessment 
year the Income-tax Officer made super-tax assessment on total income of Rs. 47,535, 
which included the abovementioned Rs. 41,000. This statement of the case related 
only to the assessment year 1948-44. 

The assessee filed an appeal to the Appellate Assistant Commissioner and 
urged that the sum of Rs. 41,000 should not have been included either for the 

-purpose of determining the rate for income-tax assessment or for determining 
the sum payable as super-tax, on the ground that in the relevant account year the 
department had decided that the total income of the firm of S. B. Bilimoria & Co. 
was “Nil.” The Appellate Assistant Commissioner, however, purporting to rely 
on a Notification No. 21 appearing at p. 188 of the Income-tax Manual, 9th edition, 
came to the conclusion that the sum was to be included for the purpose of deter- 
mining the rate of income-tax and was not exempt from super-tax, and upheld 
the decision of the Income-tax Officer. 

In the appeal to the Appellate Tribunal the assessee raised the same contention. 
The departmental representative, however, stated that he was not placing any 
reliance on the Notification mentioned above, as it was not his case that this 
was a discontinued business, and further urged that s. 25(4) of the Act did not 
deal with total income and that there was nothing in the Act which compelled the 
exclusion of the income of Rs. 41,000, in ascertaining the rate for the purposes of 
income-tax. The Tribunal held that that contention was not tenable and that 
the sum of Rs. 41,000 could not properly be added to the ascertained income of 
Rs. 6,585, for determining the rate for the purpose of income-tax. With regard 
to super-tax, as in the assessment year 1942-48 the department had determined 
the share of the income from the registered firm of S. B. Billimoria & Co. for the 
period from January 1, 1942, to October 9, 1942, at Rs. 28,684, the Tribunal held 
that that was the sum to be taken both for super-tax assessment and for rate 
purposes and not Rs. 41,000. 

The Commissioner of Income-tax, Central, Bombay, contested the correctness 
of those two conclusions. 

The following questions of law arose out of the Tribunal’s decision and were 
referred to the High Court: - 

(i) Whether the shares of profit of the assessee in the firm of Messrs: S. B. Billimoria & Co. 
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in the accounting year 1942 should be included in the total income of the assesses for ascertaining 
the rate of income-tax applicable ? 

(ii) Tf so, whether such share should be taken at the sum of Rs. 41,000 (or Rs. 28,684) ? 

(iii) Whether so far as super-tax assessment is ccacerned the correct figure of share of income 
to be added both for assessment and rate purposes is Rs. 41,000 or Rs. 28,684? 


The reference was heard. 


G. N. Joshi, for the Commissioner of Income-tax. 
R. J. Kolah, for the assessee. 


Cuacua C.J. The assessee Mr. N. M. Raiji was a partner in the firm of S. B. 
Bilimoria & Co. from 1928 onwards. The partnership was dissolved, as a result 
of a consent decree passed by the High Court of Bombay, as from October 9, 1942, 
and Raiji ceased to be a partner from that date. In the assessment of the assessee 
for the year 1948-44 he showed as his personal income Rs. 6,585. As a result of the 
consent decree the share of the assessee in the firm from January 1, 1942, to 
Octeber 9, 1942, was determined at Rs. 41,000. By reason of s. 25(4) of the Indian 
Income-tax Act, the firm of S. B. Billimoria & Co. was not charged to any tax 
in respect of the period January 1, 1942, to October 9, 1942, and the Department 
concedes that on the sum of Rs. 41,009 received by Mr. Raiji no tax is payable. 
But what the Department contends is that the sum of Rs. 41,000 must be included 
in the total income of Mr. Raiji for the assessment year 1948-44 in order to determine 
the rate at which income-tax is payable by him. That is the first question that 
is submitted to us and which we have to decide. 

Now, the scheme of the Indian Income-tax Act is that income, profits and gains 
of an assessee are liable to tax subject to certain exemptions and exceptions. 
Although certain sums may be exempted from taxation, still they may form part 
of the total income of an assessee in order to determine therate at which income-tax 
is payable. Therefore it follows that the tota- income of an assessee is not neces- 
sarily wholly subject to tax. Portions of it may be exempt from taxation and yet, 
may be computed for the ded oie of determining the rate at which tax is payable. 
Mr. Joshi’s contention is that all sums which are exempted from taxation must still 
be brought into the total income of the assessee for the purpose of determining 
the rate at which income-tax is payable, except where the Statute in terms excludes 
these sums from the total income of the assessee. It is pointed out that in s. 4, 
sub-s. (3), certain incomes, profits or gains falling within the classes mentioned 
in that sub-section are not to be included in the total income of the person receiving 
the income, and Mr. Joshi argues that except in these cases, in every other case, 
although the tax is not payable on certain sums, they must be included in the 
total income for the purpose of determining the rate. It is therefore argued that 
although under s. 25(4) an exemption is given to the assessee because there is a 
succession to the business carried on and no tax is payable by the assessee, the 
sum which is exempted under this sub-section does form part of the ‘total income 
for the purpose of determining the rate. Total income is defined in s. 2(16) of 
the Act, and it means total amount of income, profits and gains computed in the 
manner laid down in this Act. Therefore, it would be erroneous to suggest that 
total income is to be determined only in the light of s. 4, sub-s. (3), of the Act. 
How total income is to be computed and determined depends upon the various 
provisions contained in the Act as a whole. Then we might look at various 
sections which provide for exemptions from the payment of tax. There is s. 7 
which contains various provisos which cover sums not liable to tax. Similarly 
s. 8. Section 14 also contains exemptions with regard to certain sums on which 
no tax is payable, and s. 15 contains exemptions in cases of life insurance. It 
will be noticed that the language used in all these sections, to which I have referred, 
is similar, if not identical, with the language us2d in s. 25(4), viz. that the tax is 
not payable on these different sums. Now, if Mr. Joshi’s contention was sound,’ 
then with regard to these various exemptions which I have enumerated, although 
tax is not payable, they should all be included in the total income for the purpose 
of determining the rate payable in respect of income-tax. Now, the short and 
conclusive answer to that contention is s. 16 of the Indian Income-tax Act. It 
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is that section which in terms includes in the total income of an assessee only certain 
sums which are exempted from the payment of tax. Therefore, by implication, 
where the sums are not included in the total income by s. 16, those sums are not 
only exempted from the payment of tax, but they are also excluded from the 
total income. Now, when we look at s. 16, it does not include the sum covered by 
s. 25(4) as a sum which is to be included in the total income of the assessee. The 
scheme, therefore, of the Income-tax Act is clear and is very different from what 
Mr. Joshi suggests it is. The scheme is that wherever one finds an exemption or 
exclusion from payment of tax, the exemption and exclusion also operates for the 
purpose of computing the total income. Not only is the sum not liable to tax, 
but it is also not to form part of the total income for the purpose of determining 
the rate. When the Legislature intends that certain sums, although not liable to - 
tax, should be included in the total income, it expressly so provides, as it is done 
in s, 16, and therefore prima facie when we come to s. 25(4) and when we find that 
the assessee is not liable to pay tax on the sum received by him as his share of the 
partnership, that sum cannot and does not form part of his totalincome. Mr. Joshi 
has not succeeded in pointing out to us any provision in the Act wherby this 
particular sum covered by s. 25(4) has been made a part of the total income of 
the assessee. Therefore, in my opinion, the share of the profit of the assessee in 
the firm of S. B. Billimoria & Co. in the accounting year 1942 cannot be included in 
the total income of the assessee for ascertaining the rate of income-tax. 


The other question to be considered is whether the assessee is liable to pay any 
super-tax in respect of his share in the partnership. Under the proviso to sub-s. (4) 
of s. 28, it is expressly provided that sub-ss. (3) and (4) shall not apply to super-tax 
except where the income, profits and gains of the business, profession or vocation 
were assessed to super-tax for the first time either for the year beginning on April 1, 
1920, or for the year beginning on April 1, 1921. It is not disputed that the 
income, profits and gains of this partnership were not assessed to super-tax on 
April 1, 1940, or for the year beginning on April 1, 1941, and therefore, apart from 
anything else, as the proviso stands, there would be a liability upon the assessee 
to pay super-tax. Mr. Kolah has attempted to raise a very ingenious and a very 
interesting argument that there is no liability whatever on the assessee to pay 
any super-tax whatsoever. I am afraid, it is not open to Mr. Kolah to raise that 
contention in view of the form in which the question has been raised for our 
determination. The question that we have to answer is whether so far as super-tax 
assessment is concerned the correct figure of share of income to be added both 
for assessment and rate p ses is Rs. 41,000 or Rs. 28,684. The very question 
assumes and admits that there is a liability on the assessee to pay super-tax. 
The only question which is in dispute is on what amount super-tax should be paid, 
and therefore, however interesting the question may be, we refuse to be drawn 
into a controversy as to the correct position in law as to the liability of the assessee 
to pay any super-tax. The dispute as to the two amounts arises in this way. 
According to the partnership deed, the share of the assessee at the date of the 
dissolution would have amounted to Rs. 28,686. In fact, under the consent decree 
passed in this Court, he received Rs. 41,000. It is difficult to understand how the 
sum of Rs. 28,686 is in any way material or relevant when in fact, and as his share 
in the partnership, the assessee received Rs. 41,000. Mr. Kolah has tried to 
suggest that Rs. 41,000 may have been made up of his share as mentioned in the 
partnership deed, plus amounts for other considerations. But that was not the 
case of the assessee before the Tribunal, nor is there any finding to the effect that 
Rs. 41,000 represents anything less than the share of the assessee in the partnership. 
Under the circumstances, if the assessee is liable to pay super-tax—and, as I have 
pointed out, that is not disputed on this reference—then the super-tax that he 
has got to pay is not on Rs. 28,686 but on Rs. 41,000. 


I would, therefore, answer the questions as follows :— 
(i) In the negative. 
(i) Does not arise. 
(iii) Rs. 41,000. 


122 THE BOMBAY LAW REPORTER. [ VOL. Li. 


There will be no orders as to costs in the reference. 
No order on the motion. No order as to costs. 
TENDOLEAR J. I agree. Answer accordingly.. 


Attorney for Commissioner of Income-Tax : N. K. Petigara. 
Attorneys for assessee: Maloi, Ranchhoddas & Co. 
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Before Mr. Justice Bhagwati. 
C. P. BANNERJEE :. B. S. IRANI.* 

Presidency Small Cause Courts Act (XV of 1882), Sec. 21—Presidency Small Cause Courts (Bombay 
Amendment) Act (Bom. XLIV of 1948)—Suits already filed in Bombay High Court—High Court 
to determine such suits—Letters Patent, cl. 12—Bombay High Court Letters Patent Amendment 
Act (Bom. XLI of 1948)—Bombay City Civil Court Act (Bom. XL of 1948). 

Suits triable by the Presidency Small Cause Corcrt, the claims in which exceed Rs. 1,000 
but are under Rs. 2,000 in value, which, under ths option given by s. 21 of the Presidency 
Small Cause Courts Act, 1882, before its amendment by the Presidency Small Cause Courts 
(Bombay Amendment) Act, 1948, have, already been filed in the High Court of Bombay, con- 
tinue to be triable by the High Court, even after the amendment of s. 21 by the Act of 1948. 

The words “receive, try and determine” in cl. 12 of the Letters Patent are to be read con- 
junctively and not disjunctively. Oncea suit is received or entertained, the Court has juris- 
diction to try and determine it, unless and until thet jurisdiction is subsequently taken away 
by the Legislature by express words or by necessary intendment. 

Where an action is rightly instituted in a Court which has jurisdiction to entertain it, it 
requires strong and distinct words in a legislative enactment to defeat such vested right. 
which has accrued to the litigant. 

Venugopala v. Krishnasweni,! followed. 


SvIT on a promissory note. 

On December 20, 1945, C. P. Bannerjee (plaintiff) lent Rs. 1,000 to B. S. 
Irani (defendant) on a promissory note. He sued on September 12, 1947, 
to recover the amount due on the note together with interest at the rate of 6 per 
cent. per annum from December 20, 1945, until judgment, the costs of the suit, 
and interest on judgment at 4 er cent. per annum until payment. 

Under the election given to ae by s. 21 of the Presidency Small Cause Courts. 
Act, 1882, the plaintiff instituted the suit in the High Court of Bombay. The 
section rau as follows :— 

“All suits to which an officer of the Small Cause Court is, as such, a party, except suits in respect 
of property taken in execution of its process or the proceeds or value thereof and all suits whereof 
the amount or value of the subject matter exceeds one thousand rupees may be instituted in the 
High Court at the election of the plaintiff as if this Act Lad not been passed.” 

On May 18, 1948, the Bombay Legislature passed the Presidency Small Cause 
Courts (Bombay Amendment) Act, 1948 (Bom. XLIV of 1948), which amended 
s, 21 as follows :— 

“In s. 21 of the Presidency Small Cause Courts Act, 1882 (hereinafter called ‘the said Act’),— 

(a) the words ‘and all suits whereof the amount or value of the subject-matter exceeds one 
thousand rupees’ shall be deleted and 

(b) for the words ‘High Court’ the words ‘Bombay City Civil Court’ shall be substituted.” 

On October 6, 1948, when the suit came up for hearing before Bhagwati J. a 
question was raised whether the High Ccurt retained jurisdiction to determine 
the suit after s. 21 was amended by the Bombay Legislature. 


N. A. Palkhiwalia, for the plaintiff. 
M. M. Desai, for the defendant. 
B. J. Divan, amicus curiae. 


* Decided, November 3, 1948. O. C. J. Suit 1 [1943] A. L. R. F. C, 24. 
No. 8049 of 1947. 
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Baaswati J. In this matter I had delivered a judgment on October 6, 1948, 
but, after I did so, my attention was drawn to the fact that the Bombay Legislature 
had simultaneously with the enactment of Bombay Act XLIV of 1948 also 
enacted Bombay Act XLI of 1948 called the Bombay High Court Letters Patent 
Amendment Act, 1948. This necessitated a further argument and in the result 
I quashed the judgment which I had dictated on October 6, 1948, and put down 
the matter for further argument. The matter has been thereafter fully argued 
before me by Mr. Palkhiwalla appearing for the plaintiff, Mr. M. M. Desai appearing 
for the defendant and by Mr. B. J. Divan whom I appointed to argue the matter 
before me per amicus curiae. 

The question that falls to be determined by me in this matter is whether this 
Court has jurisdiction to further try and determine the suit, having entertained . 
m at a time when according to the law as it then stood it had jurisdiction to entertain 

e same. 

The plaintiff filed this suit against the defendant on September 12, 1947, to 
recover a sum of Rs. 1,000 with interest thereon at 6 per cent. per annum from 
December 20, 1945, or February 18, 1946, as the case may be until judgment, 
costs and interest on judgment at 4 per cent. per annum til] payment. The suit 
was thus for the recovery of a sum over Rs. 1,000 and below Rs. 2,000. Under 
s. 21 of the Presidency Small Cause Courts Act as it then stood the plaintiff had the 
election to institute this suit in the High Court, the amount or the value of the 
subject-matter thereof exceeding Rs. 1,000, even though under s. 18 of the Act 
the Small Causes Court would have jurisdiction to try this suit, the amount or 
value of the subject-matter not having exceeded Rs. 2,000. The plaintiff filed 
this suit in the High Court in pursuance of this election which was given to him 
under s. 21 of the Act and the suit was thus rightly received by the High Court 
and the High Court would in the ordinary course have had jurisdiction to try and 
dispose of the same, subject of course to the provisions contained in s. 22 of the 
Presidency Small Causes Courts Act as it then stood, which provided that in 
case of suits cognizable by the Small Cause Court to which s. 21 applied no costs. 
would be allowed to the plaintiff if the plaintiff obtained a decree for any amount 
or value of Jess than Rs. 800, and that the defendant would be entitled to his costs 
as between attorney and client if the plaintiff did not obtain any decree therein. 

In about May 1948 the Bombay Legislature enacted several enactments which 
were contemplated to deprive the High Court of jurisdiction to try suits cognizable 
by the Small Cause Court as well as the Bombay City Civil Court which was then 
about to be established. The Legislature intended to deprive the High Court 
of this jurisdiction to receive, and determine suits between Rs. 1,000 and 
Rs. 2,000 which could be instituted by the plaintiff at his election in the High Court 
acting under the provisions of s. 21 of the Presidency Small Cause Courts Act. 
The Legislature also intended to deprive the High Court of the jurisdiction to 
receive, try and determine suits not exceeding Rs. 10,000 in value and arising in 
Greater Bombay which were intended by it to be cognizable by the Bombay City 
Civil Court whch was about to be established. With this end in view the Bombay 
Legislature enacted Bombay Act XL of 1948 called the Bombay City Civil Court 
Act, 1948, which established an additional civil Court for the Greater Bombay, 
constituted the Bombay City Civil Court, invested it with jurisdiction to try and 
dispose of all suits of a civil nature not exceeding Rs. 10,000 in value and arising 
within Greater Bombay, except certain suits or proceedings therein mentioned, 
provided that the High Court shall not have jurisdiction to try suits and proceedings 
‘cognizable by the City Civil Court and further provided for transfer of suits pending 
in the High Court in which issues had not been settled or evidence recorded on or 
before the date of the coming into force of that Act to the City Court to be heard 
and disposed of by the City Court as if the same had been originally instituted in 
-that Court. The Bombay Legislature also simultaneously enacted Bombay Act 
XLI of 1948 called the Bombay High Court Letters Patent Amendment Act, 1948, 
-by s. 8 whereof an amendment was made in cl. 12 of the Letters Patent of the 
High Court in the last sentence thereof, which as amended read as under : 

“Except that the sald High Court shall not have such original jurisdiction in cases falling 


. 
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within the jurisdiction of the Small Cause Court at Bombay, or the Bombay City Civil Court.” 
The suits which were cognizable by the Bombay City Civil Court were prescribed 
in the Bombay Act XL of 1948. So far as suits falling within the jurisdiction of the 
Small Cause Court at Bombay were concerned, the Bombay Legislature enacted 
Bombay Act XLIV of 1948 called the Presidency Small Cause Courts (Bombay 
Amendment) Act, 1948, and by s. 2 thereof the election which was given to the 
plaintiff to institute in the High Court suits whereof the amount or value of the 
subject-matter exceeded Rs. 1.000 was deleted and with regard to certain suits 
of the nature prescribed in s. 21 of the Presidency Small Cause Courts Act also the 
jurisdiction of the Bombay City Civil Court was substituted for that of the High 
Court and the election given to the plaintiff to file such suits in the High Court was 
. substituted by the election given to him to file such suits in the Bombay City 

Civil Court. The result of this enactment thus was that the original jurisdiction 
which had been invested in the High Court under cl. 12 of the Letters Patent 
to receive, try and determine suits whereof the amount or value of the subject- 
matter exceeded Rs. 1,000, though at the election of the plaintiff, was taken 
away from the High Court. 

All these Acts, Bombay Act XL of 1948, Bombay Act XLI of 1948 and Bombay 
Act XLIV of 1948 along with others came into operation some time in August 1948 
and thus arose the question as to whether, even though this Court rightly received 
or entertained this suit which was for an amount exceeding Rs. 1,000 at the date 
when the same was instituted, it had further jurisdiction to try and determine 
the same. 

Strictly speaking, I am only concerned with the provisions of Bombay Act XLI 
of 1948 and it would only be necessary for me to look to the provisions of that 
Act and determine the question which has arisen before me. In so far, however, 
as the enactments which were from time to time and particularly at this time in 
May 1948 enacted by the Bombay Legislature were so enacted with a view to 
cheapen the costs to the litigant and to protect him from the burden of costs of 
litigation in the High Court, I have thought it necessary to have the matter argued 
in extenso, having regard to the provisions which were enacted by the Legislature 
in the various enactments enacted by it with this end in view. The first of such 
enactments which would fall to be considered by me is the Bombay Rents, Hotel 
and Lodging House Rates (Control) Act, 1947, being Bombay Act LVII of 1947, 
and the other enactments will be those which were enacted in May 1948, viz. 
Bombay Act XL of 1948, Bombay Act XLI of 1948 and Bombay Act XLIV of 
1948. I shall base my decision on a general survey of the provisions of these 
various pieces of legislation enacted by the Bombay Legislature in order to'have 
a comprehensive survey of what may be styled as the intendment of the Legislature 
in enacting these various pieces of legislation, so that it may not be possible to 
argue elsewhere that whatever decision was arrived at was arrived at by me being 
oblivious to what was legitimately intended by the Legislature while putting. 
these enactments on the Statute Book. 

What was really intended by the enactment of Bombay Act XLIV of 1948 was 
to take away the jurisdiction of the High Court in respect of suits whereof the 
amount or value of the subject-matter exceeded Rs. 1,000 and to invest the same 
in the Small Causes Court, thus depriving the plaintiff of the election which had 
been given to him under s. 21 of the Presidency Small Cause Courts Act, which 
election it was conceived was such as when exercised would put the defendant to 
the unnecessary burden of incurring heavy costs in defending the litigation in 
the High Court. With that end in view s. 21 of the Presidency Small Cause Courts 
Act was amended as provided in Bombay Act XLIV of 1948, and a suitable amend- 
ment was also made in s. 22 of the Presidency Small Cause Courts Act providing 
for special award of costs when the plaintiff sued in the High Court or in the Bombay 
City Civil Court in every case cognizable by the Small Cause Court. While enacting 
this Act XLIV of 1948, however, the Legislature either purposely or inadvertently 
omitted to enact in this particular Act provisions of the type which it had already 
enacted in Bombay Act LVII of 1947 and Bombay Act XL of 1948, to which I will 
refer immediately hereafter. 
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Bombay Act LVII of 1947 was an Act to amend and consolidate the law relating 
to the control of rents and repairs of certain premises, of rates of hotels and lodging 
houses and of evictions. At the date when this Act was passed there were various 
suits between landlords and tenants pending in the High Court. The Legislature 
under s. 28 of the Act laid down the jurisdiction of Courts and enacted that not- 
withstanding anything contained in any law and notwithstanding that, by reason 
of the amount of the claim or for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdiction, in Greater Bombay, the 
Court of Small Causes, Bombay, shall have jurisdiction to entertain and try any 
suit or proceeding between a landlord and a tenant relating to the recovery of rent 
or possession of any premises to which any of the provisions of Part 2 applied and 
to decide any application made under the Act and to deal with any claim or . 
question arising out of the Act or any of its provisions, and no other Court shall 
have jurisdiction to entertain any such suit, proceeding or application or to deal 
with such claim or question. Having thus enacted the jurisdiction for the Small 
Cause Court in Greater Bombay in behalf of such suits and proceedings, the 
Legislature proceeded by s. 50 of that Act to enact that all suits and proceedings 
other than execution proceedings and appeals between a landlord and a tenant 
relating to the recovery or fixing of rent or possession of any premises to which 
the provisions of Part JI applied etc. and which were pending in any Court shall 
be transferred to and continued before the Courts which would have jurisdiction 
to try such suits or proceedings under that Act. This was a provision clearly 
contemplated and enacted by the Legislature with a view that all suits and proceed- 
ings which were pending in the High Court so far as Greater Bombay is concerned 
and which were rightly entertained thithertofore by the High Court shall be 
transferred to the Small Cause Court which under s. 28 of the Act had been enacted 
as the proper venue for the trial of such suits. Na doubt at this time cl. 12 of the 
Letters Patent had not been amended by the Bombay Legislature as it was done 
later and it may be urged that this enactment of the provision of s. 50 of the Act 
was made by the Legislature with a view to transfer the suits which were already 
rightly instituted and pending before the High Court to the Small Cause Court 
as that was considered by the Legislature in the interests of the defendants to be 
the proper venue where the defendants would in any event not be saddled with 
the heavy costs of litigation which would be bound to be incurred if the litigation 
proceeded to its natural conclusion in the High Court. 

When one, however, comes to the enactments which were simultaneously enacted 
by the Bombay Legislature in May 1948, one finds that when the Bombay Legisla- 
ture came to enact-Bombay Act XL of 1948 establishing the Bombay City Civil 
Court, and had on the anvil also simultaneously with it the enactment of Bombay 
Act XLI of 1948 which sought to amend cl. 12 of the Letters Patent in the appro- 
priate manner, the Legislature enacted a similar provision for transfer of the suits 
which were pending in the High Court to the Bombay City Civil Court. After 
having laid down the jurisdiction of the Bombay City Civil Court in s. 8 of the 
Bombay Act XL of 1948, and having also Jaid down in s. 12 thereof that the 
High Court shall not have jurisdiction to try suits and proceedings cognizable by 
the City Court, the Legislature proceeded to enact s. 18 of the Act which in express 
terms provided for the transfer of suits and proceedings cognizable by the City 
- Court and pending in the High Court in which issues had not been settled or 
evidence not recorded on or before the date of the coming into force of the Act 
to the City Civil Court. This was a provision which was enacted by the Legislature 
in spite of the fact that simultaneously with it there was on the anvil the Bombay 
Act XLI of 1948, which was amending cl. 12 of the Letters Patent by providing 
that the High Court shall not have original jurisdiction in cases falling within the 
jurisdiction of the Small Cause Court at Bombay or the Bombay City Civil Court. 
The amendment in terms which I hage set out above shows not only that at this 
particular moment of time the Legislature had in contemplation the Bombay 
City Civil Court Act i.e. Bombay Act XL of 1948, but it had also got in contempla- 
tion the Presidency Small Cause Courts (Bombay Amendment) Act, 1948, which 
was Bombay Act XLIV of 1948. The terms of the amendment of cl. 12 of the 
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Letters Patent can only be justified if cne has regard to this fact which is patent 
on the face af the record that all these three Acts, Bombay Act XL of 1948, Bombay 
Act XLI of 1948 and Bombay Act XLIV of 1948, were simultaneously conceived 
and put on the Statute Book. Even though the amendment of cl. 12 of the Letters 
Patent in terms deprived the High Court of the jurisdiction to receive, try and 
determine suits falling within the jurisdiction of the Small Cause Court at Bombay 
or the Bombay City Civil Court, when the Legislature came to enact the Bombay 
City Civil Court Act 1948 it provided under s. 18 thereof for the transfer of suits 
and. proceedings cognizable by the City Civil Court and pending in the High Court 
in which issues had not been settled or evidence had not been recorded on or before 
the date of the coming into force of that Act to the City Civil Court. When the 

- Legislature, however, came to enact Bombay Act XLIV of 1948 which had the 
effect of depriving the High Court of jurisdiction in cases falling within the jurisdic- 
tion of the Small Cause Court at Bombay, it, as I have observed before, either 
purposely or inadvertently failed to make a similar provision providing for a 
transfer of suits falling within the jurisdiction of the Small Cause Court at Bombay 
and which were pending in the High Court to the Small Cause Court. One would 
have naturally expected that as there was enacted s. 50 in the Bombay Act LVO 
of 1947 and as there was enacted s. 18 in Bombay Act XL of 1948, the Bombay 
Legislature would have thought it necessary or expedient also to enact a similar 
provision in Bombay Act XLIV of 1948 providing for such a transfer. But for 
reasons which it is not possible for me to divine the Legislature did not do so, 
and that is the reason why this question has fallen to be determined bv me. 

The legislative history and the background which I have already given is suffi- 
cient to indicate that if the Legislature really intended that suits which were coguiz- 
able by the Small Cause Court and which had been already filed in the High Court 
in the exercise of the election which had been given to the plaintiffsin that behalf 
by s. 21 of the Presidency Small Cause Court Aci as it then stood should be trans- 
ferred from the High Court where they had been rightly instituted to the Small 
Cause Court which was then considered by the Legislature to be the proper venue 
for the trial of such suits, the Legislature would have enacted a provision in this 
behalf, and in the absence of any such provision I am prima facte driven to the 
conclusion that the Legislature either purposely or inadvertently, and for the 
conclusion which I have arrived at it makes not theslightest difference what it was 
that was responsible for this omission in Bombay Act XLIV of 1948, omitted to 
make such a provision in Bombay Act XLIV of 1948. It may be that the number 
of such suits which might have been filed by the plaintiffs in the exercise of the 
election given to them in this behalf by s. 21 of the Presidency Small Cause Courts 
Act as it then stood was not considered to be such as to require the benevolent 
intervention of the Legislature by way of providing for such a transfer from the 
High Court to the Small Cause Court. It may as well be that such a provision 
was omitted to be made by the Legislature through sheer inadvertence possibly 
in the hurry with which the legislation was rushed through in the Legislature at 
this time, which hurry is manifest by the number of Acts which it was thought fit 
to see through this particular Session of the Legislature. Be that as it may, the fact 
remains that the Court has only got to construe the enactment as it stands, even 
though the intention of the Legislature was as benevolent as I have described above, 
and if the attention of the Legislature had been drawn to this particular omission, 
I dare say it would have supplied it without the slightest hesitation in that behalf. 
What I have got to do here is to construe the enactment as it stands and not to 
supply any lacuna or defect in the legislation even though the construction which 
I put upon this piece of Legislation may in certain events be such as to negative the 
very benevolent intention of the Legislature with which it was actuated in putting 
these various enactments on the Statute Book. This omission is glaring in view 
of the fact that similar provisions were in fact made by the Legislature itself 
in Bombay Act LVII of 1947 and Bombay Act XL of 1948, and I cannot conceive 
any draftsman having these various pieces of legislation before him to have 
omitted to incorporate in Bombay Act XLIV of 1948 a provision of this type 
unless it was with purpose, or, I should notvery easily say so but I am constrained 
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to say so, due to inadvertence on his behalf. 

This is sufficient to dispose of the question, but I would like to fortify my 
conclusion which I have thus arrived at on a comparison of the various pieces of 
legislation hereinbefore referred to, by reference to the general principles of the 
construction of statutes. The Bombay Act XLI of 1948 which amended the 
Letters Patent was enacted in May 1948 and came into operation towards the middle 
of August 1948. Normally it would not have a retrospective operation. It has 
been laid down as a fundamental rule of the English law, which we have been 
following here, that no statute shall be construed to have a retrospective operation 
unless such a construction appears very clearly in the terms of the Act or’ arises 
by nee and distinct implication. (See Maxwell on the Interpretation of 
Statutes, 9th Edn., p- 221). There is no doubt that so far as the statutes are , 
concerned, a distinction is broadly made between procedural statutes and statutes 
which affect the substantive rights of the parties. There is no vested right which a 
subject has in regard to procedure. But with regard to the jurisdiction of the 
Court in which he has a right to institute proceedings a subject can have a vested 
right. That this is so is amply borne out by authorities and I shall only content 
myself with quoting one of them, which is an authority of the Federal Court, 
a judgment of Varadachariar J. reported in Venugopala v. Krishnaswami! and 
the passage at p. 27, col. 1, thereof: 

“Tt will be noticed that in that case the Judiciary Act was passed during the pendency of the 
action in the Court of first instance and their Lordships’ decision recognized that, from the date 
of the initiation of the action, the suitor had a right of appealtoa superior tribunal according to the 
state of the law as it stood at the time of the commencement of the proceeding. This necessarily 
involves the recognition of an equally valuable right that the proceedings should in due course 
be tried and disposed of by the tribunal before which it had been commenced. This principle that 
a statute should not be so interpreted as to take away an action which has been well commenced 
has been affirmed in various cases in-differing circumstances. In(1850)9C. B. 551 it was observed 
by Wilde C. J. that it must have been well known to both branches of the Legislature that strong 
and distinct words would be necessary to defeat a vested right to continue an action which has 
been well commenced. (c. f. (1876) 1 Ch. D. 48) and see also 27 Mad. 588 and 82 Mad. 140.” 
‘These observations of the Federal Court are enough to show that where an action 
has been rightly instituted in a Court which had jurisdiction to entertain it, it 
would require strong and distinct words to defeat such vested right which has 
accrued to the litigant. Do I find in the enactmant of Bombay Act XLI of 1948 
any words which would go to show that the right to continue an action which has 
been actually commenced has been taken away from the litigant who had at the 
date of the institution of the suit conferred npon him by s. 21 of the Presidency 
Small Cause Courts Act as it then stood an election to institute that suit in the 
High Court? I fail to find any such words. There is not only that there are 
no strong and distinct words in that behalf, but I do not find also in the provisions 
of Bombay Act XLI of 1948 anything which would induce me to say that that 
was the result intended by the Legislature by necessary intendment because that 
n intendment has got to be found by me from the words of the statute 
itself which the Legislature thought fit to put on the statute book. On the contrary 
if any regard be had to legislative background and the history which I have before 
referred to, it tends to one conclusion and one conclusion only that in the case of 
what may be compendiously described as Rent Suits the Legislature provided 

,for the transfer of such suits from the High Court to the Small Cause Court, that in 
the case of suits or proceedings which are cognizable by the City Civil Court the 
Legislature also provided for a transfer of such suits or proceedings except in 
certain excepted cases from the High Court to the City Civil Court, whereas in the 
case of the suits which were falling within the jurisdiction of the Small Cause 
Court at Bombay by the deletion of the provisions for election contained in s. 21 
of the Presidency Small Cause Courts Act as it then stood, no such provision was 
made by the Legislature for the transfer of those suits from the High Court to the 
Small Cause Court. I feel therefore fortified by these general principles which 
have been laid down by the authorities-in the conclusion which I have arrived at 
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that the omission in that behalf, which was eitker purposeful or due to inadvertence 
has the result of continuing the jurisdiction of this Court in the matter of the trial 
and determination of these suits which have been rightly received by this Court. 

There is a further argument which also I will advert to in this connection and 
it is that under cl. 12 of the Letters Patent the jurisdiction which has been 
given to this Court is to receive, try and determine suits of the particular description 
therein mentioned. The jurisdiction of the Ccurt is to receive, try and determine 
those suits. The first condition is that the su.t should be received or entertained 
or looking at it from the point of view of the plaintiff, the plaintiff should be entitled 
to institute the suit in the Court. Merely recziving or entertaiming of the suit is 
not the jurisdiction of the Court. That is merely opening the doors of the Court 

„to the litigant so that he can walk in and have his suit accepted or received or 
entertained by the Court which act, however, is only for the purpose of trying and 
determining the suit and for nothing else. The trial and determination of the 
suit, even though they are important aspects of the exercise of the jurisdiction of 
the Court, have, however, got to be exercised by the Court only after the Court 
receives or entertains the suit at the instance of the plaintiff. Without any such 
reception or entertainment of the suit there cannot be any trial or determination 
thereof. Once the suit is received or entertained by the Ceurt, it is received or 
entertained for the purpose of trial and determination of the issues which are 
involved in that suit. No doubt the procedure’ which is laid down in the Civil 
Procedure Code and elsewhere may determine in what manner or mode the cause 
shall after being received or entertained be tried and determined by the Court, 
but the jurisdiction is exercised in the first instance by the Court by receiving or 
entertaining the suit. Cases are not wanting in this Court where the Court has 
refused to entertain suits or said that it has nc jurisdiction to do so. Instances 
are to be found where the cause of action howso2ver described may not fall within 
the four corners of cl. 12 of the Letters Patent and the Court has refused to exercise 
that jurisdiction. They have also refused to give leave under various circumstances 
which have commended themselves to the Court. All this goes to show that the 
reception or institution of the suit or the entertainment of the suit is an essential 
condition of the exercise of the jurisdiction by the Court and I cannot conceive of 
any jurisdiction exercised by the Court in respect of any suits which can be taken 
as divorced from the reception or entertainment of the suit and can only be con- 
sidered in regard to the trial and determination of the issues involved in the suit 
filed before'it at the instance of the plaintiff. I am therefore of the opinion that 
the words “receive, try and determine” should not be read disjunctively as 
argued by Mr. B. J. Divan but should be read conjunctively. Once the suit is 
received or, entertained, the Court has jurisdiction to try and determine the same 
in spite of whatever has happened subsequently. The enactment of Bombay 
Act XLI of 1948 no doubt took away the jurisd-ction of this Court to receive, try 
and determine suits which fell within the jurisdiction of the Small Cause Court. 
That, however, had not the effect of taking away the jurisdiction of this Court to 
try and determine the suits which had been already validly received or entertained 
by it prior to the enactment of that Act. A vested right had accrued to the 
plaintiff in that behalf to have the suit tried and determined by this Court. That 
was not taken away by express words or necessery intendment as I have stated 
before, and in the absence of any such conclusion to which I may be driven, the 
only conclusion which I can come to is that this Court, having once received or 
entertained the suit validly in accordance with the provisions of the law as it then 
stood, has continued to have jurisdiction to try and determine the suit, such. 
jurisdiction not having been taken away by express words or by necessary intend- 
ment. 

In view of the conclusion which I have arrived at above, I think it is absolutely . 
unnecessary for me to go into the question whether the Small Cause Court is a. 
Court which is subordinate to the High Court and whether I should on my own 
motion transfer the suit to the Small Cause Court which no doubt is competent to 
try or dispose of the same. I decline to go into that question and would say 
nothing more on that point. 
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The result, therefore, will be that the issue as to whether this Court has jurisdic- 
tion to further try and determine this suit will be answered in the affirmative. The 
costs of both the parties of the trial of this issue before me will be costs in the cause. 


Attorneys for plaintiff: Payne & Co. 
Attorneys for defendant : A niabion Divanji & Co. 


MATRIMONIAL JURISDICTION. 


Before Mr. Justice Weston. | 
RALPH HUGH FRIEDLANDER v. KATHLEEN MARJORIE 
FRIEDLANDER.® ° 
Bombay High Court Rules (O. S.), 1936, r. 928—How far the rule is ultra vires—Indian Divorce 
Act (IV of 1869), Secs. 2, 7, 62-—Order for alimony—V ariation of order—High Court—Jurisdic- 
tion—Whether decree-holder should reside in India. 

Rule 928: of the Bombay High Court Rules (Original side), 1936, so far at least as it pro- 
vides: ‘The High Court shall not entertain an application for the modification or discharge 
of an order for alimony? maintenance or the custody of children, unless the person’ on whose 
petition the decree was pronounced is at the time the application is made resident in India”, 
is ultra vires the rule making power of the Bombay High Court under s. 62 of the Indian 
Divorce Act, 1869, and is therefore of no effect. 

The High Court of Bombay has, therefore, jurisdiction to modify or discharge an order 
for alimony, notwithstanding the fact that the party on whose petition the decree for dissolu-~ 
tion or nullity of marriage was pronounced is resident outside India. 

APPLICATION for cancellation of order granting alimony. 

On December 28, 1927, Kathleen (wife) and Ralph Piaaband) were married at 
Rangoon. A daughter Daphne was born of the marriage on March 7, 1929. The 
couple lived at first at Rangoon and then in Bombay. “Differences arose between 
the parties, as the result of which the wife left the husband in Bombay for good om 
December 19, 1929. The wife then left for England. The husband lived in 
India. 

On August 2, 1982, while the wife was away in England she filed suit No. 1198 
of 1982 in the ‘Bombay High Court for dissolution of her marriage and obtained 
a decree nisi on November 18, 1982, and a decree absolute on June 80, 1988, for 
dissolution of her marriage. 

On July 14, 1988, the wife, while still away in England, obtained from the 
Bombay High Court an order directing the husband to pay Rs. 75 to her as alimony 
and Rs. 25 as maintenance for her daughter Daphne till she attained the age of 
18 years. 

in about December 1988 the wife remarried in England where she lived with 
her second austen ever since. The husband also remarried and lived all along 
in India. 

On December 11, 1942, the husband applied to the High Court for setting aside 
the order for paying alimony and maintenance. This application was dismissed 
on'February 1, 1944. 

On February 10, 1948, the husband oppued again contending that the order for 
maintenance had spent itself as the daughter Daphne had attained the age of 18 
and that the order for paying alimony should be set aside as Kathleen had re- 
married and was maintained by her second husband. 


K. J. Khandalawala, for the applicant. 
J. C. Forbes, for the opponent. 


Weston J. This matter raises a question as to the validity of a part of one of 
the Rules framed in the-year 1929 by this Court under s. 62 of the Indian Divorce 
Act, 1879. The impugned rule is r. 928 appearing at page 220 of the printed Rules 


* Decided, August 30,1984.fo Suit No. 1198 2. 198 
L. R.—9 ` : 
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of this Court, and the material part of it is as follows :— 

“The High Court shall not entertain an application for the modification or discharge of an order 
for alimony, maintenance or the custody of children, unless the person on whose petition the decree 
was pronounced is at the time the application is made resident in India.” 

The facts of the present matter shortly are these. On June 80, 1938, on petition 
of the present opponent, to whom it will be convenient to refer as the wife, a decree 
absolute for dissolution of marriage was passed by this Court under the Indian 
Divorce Act against the present applicant, to whom I will refer as the husband. 
By later order made on July 14, 1988, the husband was ordered to pay permanent 
alimony to the wife of an amount of Rs. 75 a month, and a further sum of Rs. 25 
a month as maintenance of the daughcer of the marriage until this daughter should 
attain the age of 18 years. Custody of the daughter was with the wife. I am 
informed that the husband was not represented when the order of July 14, 1988, 
was made, and no ‘dum sola’ clause appears in the order. It is not disputed that 
the wife had left India before the application for alimony and maintenance was 
filed, that sometime afterwards she re-married and has since lived with her second 
husband in England. The present applicant, the prior husband, has also remarried 
and all along has remained in India. In the year 1942 he made an application 

for setting aside the order of alimony and maintenance, made in the year 1988, 
on the ground that he was no longer able to pay, as in addition to his second wife 
he was now required to support his destitute parents, while his first wife’s husband 
was in @ position to support her, and also or: the ground that the order of July 14, 
1988, was void as it was made in contravention of s. 2 of the Indian Divorce Act 
which provides, inter alia, that no relief chall be granted under the Act other 
than a decree for dissolution of marriage orcf nullity of marriage, except when the 
petitioner resides in India at the time of presenting the petition. This application 
was opposed by the wife, who admitted that her present husband was ina position 
to support her and was supporting her, but who claimed that the maintenance 
awarded for the daughter was inadequate and that she devoted all she received 
under the order to the maintenance to the daughter. ; 

The application was dismissed on February 21, 1944. Rule 928 was then relied 
upon by: the husband in support of his argument under s. 2 of the Act. In my 
order I expressed doubt as to the validity o2 r. 928, but held the order of July 14, 
1988, to be valid notwithstanding s. 2 of the Act, on the basis that an order for 
alimony: and maintenance must be regarded as incidental to the decree for dissolu- 
tion of marriage, which could be granted under s. 2, even though the wife had 
already left India when the original petition was filed. I declined to consider 
modification of the order in view of the wif2’s statement that she devoted all she 
received to the daughter’s increasing expenditure, but said it would be open to the 
husband to ask that the order be revised when the daughter attained the age 
of 18 years. 

The present application made on February 10, 1948, now asks for such review 
as the daughter attained the age of 18 years in March 1947. The order for payment 
of Rs. 25 a month for the daughter of coucse has lapsed under the terms of the 
order itself, and the question is whether the order for alimony can and shouldm 

. be reviewed. Any modification of the order is opposed on behalf of the wife. 
It is claimed that certain expenses still have to be met for the daughter which 
the wife proposes to meet from the alimony dayable to her. She claims therefore 

. that this should not be reduced. In her turn she now relies upon r. 928 and claims 
that in. her absence from India the order cannot be varied. 

In England doubts as to the power to vary a maintenance order were settle 
by the decisions in Turk v. Turk : Dufty v. Dufty! in 1981 and Bennet v. Bennet 
in 1984, and the power is now provided by s. 14 of the Administration of Justice 
(Miscellaneous Provisions) Act, 1988, and this power is not affected by the cir 

_ cumstance that the wife may no longer be resident in England. Section 87 of the 
Indian Divorce Act provides in terms for discharge or variation of orders of main 
tenance. Unders. 2 of the Indian Act the Court has jurisdiction to grant a decret 

~ for dissolution of marriage even when the petitioner is not resident in India wher 


1 [1981] P. 116. f _2 [1989] P. 274. 
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the petition is presented, and if, as I have held in earlier proceedings, the section 
does not bar the making of incidental orders for alimony or maintenance in such 
circumstances, it is difficult to understand that present residence can affect the 
power to discharge or vary such orders expressly given by s. 87. 

Comparison of r. 928 with r. 22 of the Indian (Non-Domiciled Parties) Divorce 
Rules, 1927, framed by the Secretary of State in Council of India under s. 1(4) 
of the Indian and Colonial Divorce ‘Jurisdiction Act, 1926, suggested that r. 928 
was based upon this rule rather than upon considerations arising from s. 2 of the 
Indian Divorce Act. Reference to the original draft of the rules made by this 
‘Court in the year 1929 has confirmed this, for I find that the original draft of r. 928 
“wag identical in wording with r. 22 of the Secretary of State’s Rules, and that r. 928 
and the other rules then framed‘were framed with the expressed intention of 
being in conformity with the rules framed by the Secretary of State under the 
Indian and Colonial Divorce Jurisdiction Act. 

With the greatest respect to the learned Judges responsible for r. 928, it does 
‘not seem to have been considered that, at least and so far as decrees for dissolution 
or nullity of marriage are concerned, jurisdiction of the Indian Courts is funda- 
mentally different under the two Acts, the Indian and Colonial Divorce Jurisdiction 
Act and the Indian Divorce Act. Under each Act such jurisdiction is based upon 
domicile, English under the one, and Indian under the other; and as a person 
‘can have only one domicile at a particular time, jurisdiction under the two Acts 
in these matters is mutually exclusive. It is also to be noticed that although the 
Indian Divorce Act applies in terms where the petitioner or the respondent professes 
‘the Christian religion, the Act also applies by reason of s. 17 of the Special Marriage 
Act to marriages under that Act when neither of the parties professes the Christian 
religion. Where jurisdiction exists under the Indian Divorce Act in a particular 
ase to grant a decree of dissolution of marriage, clearly no jurisdiction exists in 
‘that case at the same time under the Indian and Colonial Divorce Jurisdiction 
Act, nor could jurisdiction exist in the Courts in England, for there also jurisdiction 
depends upon domicile. Also no English or other foreign Court can have jurisdic- 
tion to vary any order made by an Indian Court under the Indian Divorce Act 
. although some independent order in separate proceedings consequent upon change 
of domicile might be made. On the other hand in cases falling under the Indian 
and Colonial Act the English Courts have concurrent jurisdiction. The jurisdiction 
of the Indian Courts under the Indian and Colonial Act is really of the nature of a 
delegated jurisdiction. By s. 1(2) of the Indian and Colonial Divorce Act a decree 
made under the Act must be registered in the High Court in England (or in the 
books of’ Council Session in Scotland) and by s. 1(3) of the same Act, where a decree 
is so registered, proceedings under it may be taken as.if it is a decree made by the 
High Court of ingland (or the Court of Session in Scotland). Then follow three 

rovisos to s. 1(3). The second gives to the Court of Session power to vary or 
Tischage an order of alimony. The third saves proceedings taken in India under 
tbe decree. The first proviso is akin to r. 928 and r. 22 of the Secretary of State’s 

' Rules and is as follows : 

“(1) The High Court in England or the Court of Session in Scotland shall not, unless the Court 
for special reasons sees fit so to do, entertain any application for the modification or discharge 
of any such order if and so long as the person on whose petition the decree for the dissolution of the 
marriage was pronounced is resident in India.” 

‘Section 1(a) of the same Act confers power upon the Secretary of State in Council 
of India to make rules, and states that these rules shall provide for matters there 
set out in a number of clauses. Of these cL (e) is‘as follows : 

“(e) for limiting cases in which applications for the modification or discharge of an order may 
be entertained by the Court to cases where at the time the application is made the person on whose 
petition the decree for the dissolution of the marriage was pronounced is resident in India.” 
Rule 22 of the Secretary of State’s Rules clearly was framed under this clause. 

The effect of this rule and the first proviso to s. 1(3) set out above is that an appli- 
cation for modification or discharge of an order of alimony made under a decree 
for dissolution of marriage granted by an Indian Court under 'the Indian and Colonial 
Act must be made to the Indian Court, if at the time the application is made the 
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person on whose petition the decree was pronounced is resident in India, and to 
the High Court in England (or the Court of Session in Scotland) if at the time the 
application is made the person on whose petition the decree was pronounced is 
resident anywhere outside India. 

There is, however, no counterpart to r. 928 of this Court, and its effect, if valid, 
would be that if the person on whose peticion the decree was pronounced leaves 
India, no Court has jurisdiction to modify or discharge an order for alimony or 
for maintenance or for custody of children made under the Indian Divorce Act. 

As already stated express power to discharge or modify orders of alimony is 
granted by s. 87 of the Indian Divorce Act, and s. 44 of that Act provides expressly 
that from time to time orders may be made for custody, maintenance and education 
of minor children, the marriage of whose parents was the subject of the decree. 
It is‘an illustration sufficiently striking of the effect of r. 928 that if a person to 
whom custody of minor children has been awarded leaves India and abandons the 
children in India the Court might be powerless to act. 

It is true that in the rules framed by th2 Secretary of State under the Indian 
and Colonial Act there is reference to the Indian Divorce Act and that in the Indian, 
Divorce Act there is reference to the pract.ce of the Divorce Courts in England. 
In r. 22 of the Secretary of State’s Rules it is provided that : 

“Proceedings relating to alimony, maintenance, custody of children, and to the payment, 
application or settlement of damages assessed by the Court shall be conducted in accordance with. 
the provisions of the Indian Divorce Act, 1869, anc of the rules made thereunder.” 
and that part of r. 22 earlier referred to follows as a proviso. 

Conversely s. 7 of the Indian Divorce Act enjoins that Courts shall act and give 
relief in all suits and proceedings under the Act on principles and rules which are as 
nearly as may be conformable to the prirciples and rules on which the Court 
for Divorce and Matrimonial Causes in England for the time being acts and gives 
relief. It has been held recently by this Court in appeal (Ramesh Saraiya v. Kusum 
Magaokar') that this section does not apply only to matters of procedure and. 
operates to give jurisdiction to order alimony following a decree of nullity of mar- 
riage, although no provision for alimony in such circumstances is made in the Act. 
This construction of s. 7 would seem to make much of the remainder of the Act 
surplusage. But even so the fundamental difference of jurisdiction under the 
Indian and Colonial Act and under the Indian Act remains unaffected. Rules 
made under s. 62 of the Indian Divorce Act must be consistent with the provisions 
of the Act, and any rule which deprives a person of a remedy which exists under 
the Act is to that extent ultra vires. On these considerations I hold that the material 
part of r. 928, namely, that contained in its first paragraph as set out at the begin- 
ning of this judgment is ultra vires the rule making power of this Court under s. 62 
of the Act, and is, therefore, of no effect. I hold, therefore, that I have jurisdiction 
to modify or discharge the order for alimony in this case, notwithstanding the fact 
that the wife on whose petition the decree was pronounced is resident outside 
India. 

On the merits of the application it appears that the incomes of the husband and 
of the wife’s second husband are of about the same order. There is no reason to 
doubt the husband’s assertion that he has now to support his parents. At the 
same time the daughter, although she has attained the age of 18 years, is said still 
to be a dependent, as she has not finished her education, and I think some amount 
should continue to be paid to the wife to be devoted to the daughter. Considering 
all the circumstances I think it will be proper to substitute for the order of July 14, 
1988, an order directing that the husband from the date of this application shall 
pay to the wife an amount of Rs. 25 orly a month and that this payment shall be 
continued until the daughter has attained the age of 21 years. 

The husband applicant must bear the costs of the wife in this present proceeding. 
Counsel certified. 


Attorneys for husband : Mulla & Mulla. Order accordingly 
Attorneys for wife: Little & Co. 


1 (1948) 50 Bom. L. R. 426. 
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APPELLATE CIVIL. 





Before Mr. Justice Sen and Mr. Justice Baodekar. 


DATTATRAYA VISHWANATH SULAKHE v. THE SECRETARY OF STATE 
‘ FOR INDIA* 
Bombay Revenue Jurisdiction Act ( X of 1876), Sec. 4a)—Bombay Act XI of 1862—Bombay Acts 
U and VII of 1863—Kazi inam lands—Condition of non-transferability attached to sanad— 
, Breach of condition—Resumption of land by Government—Legakty of such resumpiton—Suit 
against Government for declaration and possession and for specific amount—Bar of suit. 

Certain kazi inam lands which were given by the Emperor Aurangzeb in 1670 to the ances- 
tors of the defendant were subsequently mortgaged to the plaintiff’s ancestors. The Inam 
Commission under Act XT of 1852 granted a sanad under which the lands were allowed to 
continue with the family of the Kazi subject to three conditions, namely, the performance 
of the Kazi services, the holders continuing faithful subjects of the British Government. and 
non-transferability of the lands. Thereafter Government took away the possession of the 
lands from the plaintiff and restored them to the officiating Kazi on the ground that the 
plaintiff had committed breaches of the conditions of the sanad regarding loyalty and non- 
transferability. The plaintiff filed a suit against Government and other defendants for a 
‘declaration that the Government’s order was null and void in respect of the lands and for 
possession thereof ‘and to recover a certain sum. On the questions (1) whether the Go- 
vernment had any power to resume the lands for breach of the condition as to non-transfera- 
bility and (2) whether the suit was barred against Government under s. 4(a) of the Bombay 
Revenue Jurisdiction Act, 1876, as it involved “a claim against the Crown” :— 

Held, {1) that Government had no power to resume the lands in suit by executive action : 

Patdaya v. Secretary of State,! referred to; 

(2) that the sult against Government was not barred under s. 4(a)(1) of the Act as the 
claim for possession was sought against the defendant only but that the olaim for the re- 

, covery of the amount was a distinct claim against Government and as such was barred : 

Mallappa v. Tukko,* Appafi v. The Secretary of State for India, Sagunappa Shankarappa 
v. Bhau Annaji* and Bhimangouda v. Secretary of State,* referred to. 

Iw 1670 the Emperor Aurangzeb gave certain lands as kazi inam lands to the 
ancestors of one Babamiya and others (defendants Nos. 2 & 5 to 18). Two 
conditions were laid down in the sanad for continuance of the inam, namely, 
(1) loyalty to the Emperor and (2) faithful discharge of the duties of the kazi. 

While the Inam Commission appointed under Act XI of 1852 was deliberating, 
Dattatraya’s (plaintiff) ancestors got in mortgage one of the aforesaid lands on 
December 22, 1867. Sometime thereafter the plaintiff’s ancestors got possession 
of the remaining lands in mortgage. 

Tri 1880 as a result of the enquiry by the Inam Commission the kazi family were 
given a sanad in which the inam was continued “ so long as the village community 
may require the services, as the service emolument ap to the office of 
Qazi on the folowing conditions, namely, that the haller i thereof shall perform 
the usual service to the community and shall continue faithful subjects of the 
British Government. . . .As this Wuttun is held for the performance of service it 
cannot be transferred and in consequence no Nuzzerana will be levied.” 

In 1914 certain members of the Kazi family filed a suit against the members of 
the plaintiff’s family for redemption of the mortgage, but it was dismissed on March 
9,.1915. 

In 1920 the question of the alienation of the lands was brought up before the 
District Deputy Collector who stated as follows in his order :— 


* Decided, October 9, 1947. Second Appeal 2 (1986) 39 Bom. L. R. 288. 
No. 401 of 1944, > fw with Second Ap No. ver 8 (1904) I. L. R. 28 Bom. 485, 
-of 1944), fram the decision of G. Wells, 8.c. 6 Bom. L. R. 488. 
District Judge at Sholapur, in Appeal No. 106 4 (1920) F. A. No. 269 of 1018, decided by 
«of 1941, the decree passed by H. R. Macleod C. J. and Fawcett J. on August 17, 
Jetley, Joint Civil Judge (Senior Division) at 1920 (Unrep). 
Sholapur, in Suit No. 2217 of 1981. 5 (1912) F. A. No. 47 of 1910, decided by 
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....The service to the community is still required and is being performed. 

The lands are attached to the service. They have been in possession of Mr. Sulakhe 

laintiff], and his ancestors since 1870. As the alienation is old it is directed that 

. Dattatraya Vishwanath Sulake shall pay the difference between the assessment 

and the judi....every year to Hafijoddin walad Amrodin Qazi of Barsi so long the 
Qazi service is required and is performed by him or his agent.” 

In 1980 the plaintiff, who was a member of the Barsi Municipality, along with 
four other councillors, tabled a’ moticn in the mia, protesting against the 
Government’s action in arresting certain leeding political leaders and stating that 
the Municipality agreed with the non-violent saiyagraha which was started by 
Mahatma Gandhi. This proposal was carried. Another resolution was also passed 
as regards the hoisting of the flag approved by the Indian National Congress over 
the Municipal Head Office. On this the Collector issued a notice to the plaintiff 

‘as the person in possession of the Qazi inam lands paying fixed rent to the 
Watandar Qazi to show cause why he should not have these lands resumed, in 
that he had violated the conditions of the sanad.” 

In 1980 the Commissioner C. D. wrote tc the Government proposing that the 
order made by the District Deputy Colleztor should be revised, that Sulakhe, 
the plaintiff, should be evicted from the lands and that they should be restored to 
the officiating Kazi. The Government passed a resolution that the Kazi inam 
lands should be resumed from Sulakhe and should be regranted to the Kazis on 
the same terms as before. The lands were accordingly resumed and regranted 
to the Kazis. 

In 1981 the plaintiff filed the present suit against the Secretary of State for India 
(defendant No. 1) and the other defendants for a declaration in respect of and 
possession of the suit lands and for recovery or Rs. 105 alleged to baye been 
illegally recovered by defendant No. 2 

The trial Judge dismissed the suit on the around that the Court had no facades 
tion to inquire into the matter as the suit was barred by cl. 4(a) (1) of the Revenue 
Jurisdiction Act. In his judgment he observed as follows :— > 

“The second breach urged against the plaintiff is the breach of condition of non-transferability- 
The learned pleader for the plaintiff concedes that the plaintiff’s mortgage was in breach of the 
condition. But he argues that that breach gives no right to Government to evict the plaintiff 
by a process of so-called resumption. Diwan Bahadur Limaye for Government could not point 
out any statutory or delegated legislative authority grving right to Government, to order resump- 
tion. He referred to s. 48 of the Land Revenue Code which gives no greater right than of Jevying 
full assessment in such cases. That power was exercised in 1920 when full assessment was levied. 
for the plaintiff. The case of Patdya bin Mayappa v Secretary of State, A. I. R. 1924, Bom, 278, 
lays down that the articles framed under Bombay Acc (XI of 1852) are, so far as they provide for 
resumption, +Jtra vires the Government; it further lays down that ‘unless such powers (that 
is of resumption) can be found in any statutory provision or a rule having the same force, the 
Collector cannot disturb the possession of any third parties who may have acquired right in res- 
pect of suit lands, under the operation of law, as for example, by adverse possession. When a 
third party is found in possession of such lands, either the party interested must sue him for 
possession; or if the Government feel interested in the restoration of the lands they may be able 
to sue the third party for such restoration.” As noted above by me Diwan Bahadur Limaye 
could not show any such power of resumption. So it has to be held that the resumption ordered 
by Government Resolution, exhibit 151, is illegal.... 

The object of asking the relief against Government regarding the invalidity of the Government 
Resolution and of making them a party is clearly with £ view to make the decree in the suit binding 
on Government, Paragraph 6 of the plaint explains why Government are sued. It states that 
both the defendants are sued because under order of defendant No. 1 defendant No. 2 took pos- 
session of the lands. 

So, for the above reasons, I am of opinion that Gcvernment are not a formal party and that 
by the suit a claim is made against Government “resting to any property appertaining to the 
office of...any other village Officer or servant.” And so cl. 4(a) (1) of the Revenue Jurisdiction 
Act bars ‘the suit.” 

On ap the appellate Judge confirmed the decree of the trial Court and observ- 
ed as follows in his judgment :— 

“In this case the appellant has brought a substantial claim not only against the kazi family but 
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against the Secretary of State for India in Council as well, for he not only seeks possession of the 
land from Government as well as the kazis, but the sum of Rs. 105 as damages from Government 
itself. 

‘The interpretation of s. 4 of that Act has been explained in the judgment of Broomfield J. in 
Mallappa v. Tukko Narsinka (A. I. R. 1987 Bom., 807). In that judgment His Lordship, follow- 
ing Appas v, The Secretary of State for India in Council (25 Bom. 425), points out that in a case 
such as this the suit is obviously barred in so far as it claims relief against Government by the 
provisions of sub-s. (7) of s. 4{a). That section however will not by itself bar the claim to relief 
against the other defendants. His Lordship further foints out that in a case where the Govern- 
ment has passed such an order as is referred toin sub-s. (3) provided the order is made with 
jurisdiction, the suit is still barred against the third party by sub-s. (3) of ol. 4. 

But I do not think that the present case is so barred, for sub-s. (3) merely mentions suits to set 
aside or avoid any order undef the Watan Act ‘Or any. other law relating to the same subject 
for the time being in Torés" passed by the Provincial Government or any officer duly authorized im 
that behalf. 

The meaning of the ors “Any other law relating to the same subject for the time being in 
force” can only mean ‘Any other law which the Provincial Government might in future pass in 
substitution of the Watan Act,’ it clearly does not mean “Any law outside the Watan Act.” 

Now a kazi inam is not a watan, and therefore it seems to me it cannot be said that a suit to 
get an order set aside confiscating a kazi inam is barred by sub-s. (4) of cl (a) of s. 4 of the Revenue 
Jurisdiction Act. ` 

It seems to me to follow, therefore, that it cannot be said that this suit is barred by the Revenue 
Jurisdiction Act, as against the defendant-kazis, on the other hand I think the Court cannot 
upset the order of the revenue authorities unless it was either ulira vires or unjust and improper. 

For the reasons I have already given, I do not think that on the facts the order was either unjust 
orimproper. The alienation to the appellant’s ancestors was contrary to the terms of the sanad, 
the order of the District Deputy Collector was very one-sided and unfair both to the kazis and 
Government and what in effect Government’s order did was to avoid the alienation as, according 
to the sanad, it ‘should have been avoided, 

The only other question is whether it was ultra vires, which brings one to the further question 
of whether the Crown can in its executive capacity resume an inam as an act of sovereignty or 
must the Crown plead as a party before its own Judges before it can do so. © 

I hold that the Crown can resume an inam for breach of a condition of the grant. 

It is scarcely conceivable that the Peshwas or Mogul Emperors before the advent of British 
rule submitted their claims to resume a feudal grant, the conditions of which were alleged to be 
broken by the grantee, for decision by one of their Judicial Officers, and it seems to me that the 
East India Company’ regarded itself as the heir of the rulers whose place it took in this respect, 
and that Act XI of 1852 itself assumes that Government was in this position. I can find no 
seotion of that Act which empowers the Company to resume a grant. As I read it, it merely sets 
up the machinery for a kind of “ quo warranto” enquiry, not, tt will be seen whereunder the 
Crown is to prove its rights before set udicial Commissioners, but whereunder persons claiming 
feudal grants of Jand or revenue are given an opportunity of showing cause why they should 
not be forfeited. Itseemsto me that unless this inherent power of forfeiture exists, Act XI 
of 1852 and the two succeeding Acts are really meaningless. Nor, as far as I can see, is there 
anything inconsistent with English principles of justice, equity and good conscience in so holding. 
For the idea of the Crown being the owner of all lands, and of land being held on various conditions 


of service by the subfiet is anything but Siete to the Engliah law, oñ e contrary It is tie essence 
of the doctrine of tenure......” 


The plaintiff appealed to the High Court. 


P. V. Kane. for the appellant. 
. S. B. Jathar, Assistant Government Hii for respondent No. 1 
_P.S. Joshi, for respondent No. 4. 


Sen J. The plaintiff-appellant in the first of these two appeals brought a suit 
against a No. 1 (the Secretary of State for India k Council) and other 
defendants for a declaration in respect of, and for possession of, six hissas of land 
in three survey numbers, and for arden? of a sum of Rs. 105 alleged to have 
been illegally recovered by defendant No. 2. The plaintiffs-appellants in Second 
Appeal No. 451 of 1944 are defendants Nos.'8 and 4 in the first suit and are cousins 
of the plaintiff in the same suit. Their plaint is similar to that of the appellant in 


186 THE BOMBAY LAW REPORTER. . (vou. LI. 


second appeal No. 401 of 1944, The two suits were tried together, and there is 
one judgment of each of the two lower Courts in respect of them. I shall refer in 
the following judgment, as the plaintiff and the defendants respectively, to the 
plaintiff and the defendants in the suit out of which second appeal Ne. 401 of 1944 
arises. The material facts are these. The lands in suit were given as kazi inam 
lands to the ancestors of defendants Nos. 2 and 5 to 18 by the Emperor Aurungzeb 
in the year 1670. In 1867 one of the lands was mortgaged to an ancestor of the 
plaintiff, and later on the other lands were also similarly mortgaged. The mortgage- 
deeds of the subsequent mortgages, however, are not forthcoming. There was an 
enquiry by the Inam Commission appointed under Act XI of 1852 to enquire 
into the present Kazi inam; and a sanad was granted to the family of the kazis 
in 1880. Therein it was declared that the lands in suit “shall be continued, 
so long as village community may reauire the service, as the service emolument 
appertaining to the office of Qazi on the folowing conditions. That is to say, 
that the holders thereof shall perform the usual service to the community and shall 
continue faithful subjects of the British Government. As this watan is held for the 
erformance of service it cannot be transferred and so no Nazarana will be levied.” 
1914 certain members of the kazi femily orought a suit against the members of 
the plaintiff’s family for redemption of the mortgage, but it was dismissed in 1915. 
In 1920 the question of the alienation of these lands was brought up before the 
District Deputy Collector. In the order thet was passed it was stated that the 
service to the community was still required and was being performed, and that 
the lands had been in the possession of one Mr. Sulakhe and his ancestors since 
1870. As the alienation was old, it was directed that Mr. Dattatraya Vishwanath 
Sulakhe should pay the difference between the assessment and the judi every 
year to Hafijoddin walad Amroddin, Qazi of Barsi, so long as the Qazi service 
was required and performed by him or his agent. It seems that in 1980 the plain- 
tiff, who was a member of the Barsi Municipality, along with four other Councillors, 
tabled a motion in the Municipality protest-ng against the Government’s action 
in arresting certain political leaders and stating that the Municipality agreed with 
the non-co-operation movement ; that proposal was carried. Two other resolutions 
were passed as regards the hoisting of the National Flag by the Municipality. 
On this the Collector issued a notice to the plaintiff asking him to show cause why 
the Qazi Inam lands in his possession should not be resumed as plaintiff had 
violated the conditions of the sanad. The Commissioner wrote to Government 
in 1980 proposing that the order made by the District Deputy Collector should be 
revised, and that Sulakhe should be evicted from the lands, and that they should 
be restored to the officiating Qazi. Thereupon Government passed a resolution 
that the kazi inam lands should be resumed from Sulakhe and should be regranted 
to the Kazis on the same terms as before. Accordingly possession of the suit lands 
was taken away from the plaintiff and they were restored to the officiating kazis. 
The plaintiff filed the present suit in 1981. The defence of Government (defendant 
No. 1) was that the suit was barred under s. s(a) of the Revenue Jurisdiction Act, 
the Court having no jurisdiction to question the order of resumption passed by 
Government because the plaintiff had committed two breacheS¥of the conditions 
of the sanad regarding loyalty and non-transferability. 

The trial Court found that the Sulakhes were the owners of the lands in suit by 
adverse possession, that the condition about the non-transferability was broken, 
but that Government had no power of resun-ption, and that the suit was barred 
by the Revenue Jurisdiction Act, s. 4(a), cL (I) Accordingly it dismissed the 
suit. On appeal to the District Court the learned District Judge has found that 
the claim against Government was barred under s. 4(a), cl. (1) of the Revenue 
Jurisdiction Act, that against the other defendants there is no bar under the said 
Act, but that the order made by Government in 1980 being an order in revision of 
the previous order of 1920 was inira vires, jest and proper; accordingly he has 
dismissed the appeal. ; 

The sanad in this case, (exhibit No. 72), declaring that “the lands in suit shall be 
‘continued so long as village community mav require the services,” ete., seems 
to have been: granted after proceedings had been held by the Inam Commission 
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under Act XI of 1852.. What was granted. appears to: be the land and not the 
revenue, and three conditions appear in the sanad subject to which 'the'lands were 
allowed to continue with the family of the kazis, namely, the performance of the 
kazi services, the holders continuing to be faithful subjects of the British Govern- 
ment, and non-transferability of the lands. It is not alleged that the kazi services 
have ceased to be performed. The grouùds on which the order of resumption 
was made in 1980 are that the plaintiff had ceased to be a faithful servant of the 
British Government, and that the condition as to the non-transferability had been 
broken. It may be disputed whether the conclusion of Government as to the 
pene remaining a faithful subject to the British Government is: correct. 

ut if the transfer was not lawful, the plaintiff could hardly come within the 
definition of a holder as defined in s. 8 of the Land Revenue Code, for under the ' 
said definition a holder must be lawfully in possession of land. If the plaintiff 
was not a holder in this sense, it cannot be said that the condition of his remaining 
a faithful subject of British Government applied to him. There is, however, 
no doubt as to the last condition having been broken; and the question arises 
whether in the event of such a breach Government had any powers to resume the 
lands in suit. On this point we find the following passage in Jog lekar’s Alienation 
Manual, first edition, at paragraph 98A, p. 75 :— 

“ No power is conferred by Act XI of 1852 or Bombay Act 2 of 1868 to make rules for the 

resumption of these lands in Khandesh, Deccan and Southern Maratha Districts. No rent should 
be levied under the above rules in these Districts in respect of these lands in future and only 
the full assessment should be levied. The orders in G. R. Nos. 4250 dated 28th April 19¢8 
and 8128 dated 10th August 1908 should be modified to this extent and the difference between 
the full assessment and judi should be paid to the officiator.” 
In Patdaya v. Secretary of State’ their Lordships were concerned with the oe 
whether the order passed by the Collector in respect of a jangam inam, levying 
rent in excess of the full assessment authorized by Government, was ultra vires. 
‘The Collector had there apparently acted under the rules framed in 1908 for the 
resumption of lands. Those rules purported to have been framed under the powers 
conferred by Act XI of 1852, sch. b, rr. 8 and 10 and by Bombay Act VII of 1868, 
£. 2, cl. (3), and other powers in this behalf. The only possible basis for the order 
made by the Collector in that case was said to be afforded by those rules, no other 
statutory power having been referred to as justifying the order. Their Lordships 
remarked that Government had no power under Act XI of 1852 to frame any rules 
with reference to the resumption of lands given as emoluments of any hereditary 
office, such as kazis and village joshis. That conclusion appears to be based on an 
examination of r. 8 under sch. B to the said Act, under which alone the office of 
a jangam, like the office of the Kazi in the present case, could be dealt with. Rule 8 
reads thus :— 

“ All lands authorizedly held by an official tenure which it is evident from local usage was 
meant to be hereditary, and has been so considered heretofore even though’ there be no sanads 
declaring it to be so,—for instance, inams which form the authorized emoluments of any here- 
ditary office, as of kazis, village joshis, etc., and are not merely personal,—are to be continued 
permanently.” 

It is under this rule that the present kazi inam appears to have been continued 
permanently. Proviso 5 to the said rule is as follows :— 

“ The provisions of this rule are not in any way to apply to emoluments continued for service 
performed to the State, as the service watans of desais, sardesais, nadgaudas, deshpandes, patels» 
kulkarnis, mhars, talavaras, whose claims are to be disposed of according to the rules which are 
or map be established for thé regulation of such holdings.” 

Rules contemplated by this proviso would be such as would deal with the question 
of disposal of claims by the holders of service watans, such as desais, sardesais 
and others, and cannot therefore deal with the question of resumption of lands 
held by such persons as kazis, village joshis and others referred to in the main 
body ofr. 8. Rule 10 in sch. B deals with the j jagirs, saranjams and other tenures 
for service to the Crown and tenures of a political nature; but obviously a kazi 
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inam does not come within any of these descriptions. In contrast to these provi- 
sions of Act XI of 1852 we have s. 2, cl. (3), of Bombay Act VII of 1868. It 
reads as follows :— : 
“ Lands held for service shall be resumable or continuable under such general rules as the 
Provincial Government may think proper, from time to time, to lay down.” 
It appears, therefore, that the resumption rules derive authority very largely, if 
not solely, from these provisions. Act VII of 1868, however, speaks of those parts 
of the Bombay Presidency which are not sub-ect to the operation of Act XI of 
1852. Act II of 1868, which is intended to provide for the final and summary 
adjustment of unsettled claims to exemption from the payment of the land revenue 
and to fix the conditions for the recognition of t:tles to such exemption with respect 

“to succession and transfer in those districts of the Bombay Presidency to aien 
the operation of Act XI of 1852 extends, has no provision similar to s. 2, cl. (3) 
of Act VII of 1868. All that we have been able to find which appears relevant to 
this matter is a provision in s. 6, cl. (2), anda under which lands held wholly or- 
partially ou from land revenue, on passing to any person not an heir by actual 
descent from the person to whose heirs the land is declared heritable, or from a. 
person who may establish his title to such exemption, “ shall forthwith become 
and he liable to payment of annual land-rever-ue at the full assessment.” This. 
is similar to the provisions in sub-s. (3) of s. 48 of the Land Revenue Code, which 
is as follows :— 

“ Where land held free of assessment on condition of being used for any purpose is used: 

at any time for any other purpose, it shall be liakle for assessment.” 
Action on these provisions was taken by the Deputy Collector in 1920. No statu- 
tory authority other than those examined above and the rules of 1908 regarding- 
resumption has been brought to our notice. The question, therefore, arises whether: 
the District Judge was right in holding that the Government have the inherent 
power in such cases to resume the land. This point was raised in Patdaya v. 
Secretary of State and was thus dealt with (p. 1167): 

“We do not think that unless the powers could be referred to any statutory provision,. 

or any rule which has the force of law, it could be assumed that the Collector would have the power~ 
of disturbing the possession of any third parties who mey have acquired rights in respect of such 
lands under the operation of law, as, for example, by adverse possession. Where a third party is. 
found in possession of such lands, either the party interested must sue him for possession ; or if’ 
the Government feel interested in the restoration of the lands, they may be able to sue the third 
party for such restoration. We do not express any opin=on on this last point. But we think that 
if these rules are not intra vires of the Government as regards such lands as we are concerned’ 
with in this case, and if the Collector has no power to disturb the possession of a third party by 
summarily evicting him or by levying economic rent, the plaintiff is entitled to maintain a suit 
for the purpose of restraining the Collector from enforcing the order in question.” 
No doubt if a grant is made subject to certain conditions, and if one or more of 
those conditions are broken, prima facie Government should have theright to have 
the grant terminated. But such right does not necessarily mean the power of” 
terminating the grant by executive action. It may possibly be enforced, as pointed 
out above, by Government by filing a suit. In our opinion Government had no 
power to resume the lands in suit in this case. 

The next question for consideration arises out of the provisions of s. 4 of the 
Bombay Revenue Jurisdiction Act, X of 1876. The relevant provisions of that 
section appear to be those contained in cls. (1) and (3) of sub-s. (a). Clause (4),. 
on which reliance was sought to be placed by the learned Assistant Government: 
Pleader, does not apply, because it has not been shown that the lands in suit 
had been “ declared by the Provincial Government or any officer duly authorized’ 
in that behalf to be held for service.” If the order of Government be ultra vires, 
that is a nullity, cl. (3) will not be a bar, as it need not be set aside: Mallappa v. 
Tukko,! and the reasoning in Abdullamiyan. Abdulrehman v. Government of Bombay,” 
—a case in which bar of s. 11 was sought to be applied—will apply. 

Coming to cL (1), it has not been seriously disputed that the lands in suit are 
“property appertaining to the office of an hereditary officer” recognized under 

1 (1986) 89 Bom. L. R. 288. 2 (1942) 44 Bom. L. R. 877, F.B. 
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Act XI of 1852, though there are rulings (for instance, Patali Begum v. Yeshwant!) 
to the effect that the office of a kazi is not hereditary. The important question 
that arises isf can this suit be said to be or involve “ a claim against the Crown.” 
Ordinarily, as pointed out in Mallappa.v. Tukko, the words “claim against Govern- 
ment”? would imply that 4 relief of some kind is sought against Government, for 
instance, possession, a money claim or an injunction, and that Government is 
not merely a formal party. The reliefs sought in this case, so far as they affect 
Government, are (1) a declaration that the Government’s order is null and void and 
(2) a sum of Rs. 105 in respect of the income for the years 1980-81, to be awarded 
from defendants Nos. 1 and 2. The second claim is a distinct claim against 
Government and as such it is barred, though the claim as against defendant No. 2 
will not be barred. As to thé first relief sought, it is to be noted that the relief of . 

ion is not sought against Government, as was the case in Appaji v. The 
Secretary of State for India? and in Sagunappa Shankarappa v. Bhau Annaji,® 
which was referred to in Mallappa’s case. The present case is similar 
to Bhimangonda v. Secretary of State‘ (also referred to in Mallappa’s case) 
where a declaration was sought against both the Secretary of State for Padia and 
other defendants, but ession of the lands in suit was sought against the latter 
only, and the Court said that “the suit was not on the face of it a claim against 
theGovernment.” In Mallappa v. Tukko the plaintiff sought an order for delivery 
of possession of property against both the Secretary of State and the other defen- 
dant, and it was remarked (p. 295) :— 

“ Here the plaintiffs did not say in the plaint that they wanted an order for possession as 
against defendant No. 1 only, without seeking to bind the Secretary of State, and it is perfectly 
obvious that Government was made a party in order that their claim to possession of the lands 
might be enforced against Government. That being so, there was a claim against Government, 
namely, a claim for possession, which a civil Court could not entertain.” 

That is not, however, the position here; possession is sought against defendant 
No. 2 only. Therefore it seems to us that there is no bar under cl (1) of sub s. (a) 
of s. 4 of the Act. 

That being our conclusion, the question arises what kind of order should be made 
in this case. The plaintiffs in the two suits based them on title and the first 
Court has held that they were owners by adverse possession. There is, however, 
no finding on this point by the lower appellate Court. These not being suits under 
s. 9 of the Specific Relief Act—in fact such a suit against Government is not 
maintainable—,they must besent back to the lower appellate Court, which ought 
to have recorded a finding on the question of the plaintiffs title. We accordingly 
set aside the decree of that Court and remand the case to it for disposal according 
to law. Costs will be costs in the proceedings of that Court. 


Decree set aside. 

1 rn 47 Bom. L. R. 112. Macleod C. J. and Fawcett J., on August 17, 
2 (1904) I. L. R. 28 Bom. 485, 1920 (Unrep.) 

8.c. 6 Bom. L. R- 4 (1912) F. A. No. 47 of 1910, decided by 


6 438. 
3 (1920) F. A. No. 269 of 1918, decided by Scott C. J. and Batchelor J. (Unrep.) 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Jahagirdar. 
BAI FAIBA v. CHUDASMA JORUBHA GAJUBHA.* 


í 3 

-Hindu law—Adoption—Widow of gotraja sapinda adopting to husband belonging to joint family, 
after death of sole surviving coparcener—Whether such adoption displaces title acquired on 
inheritance from last surviving coparcener. 

Under Hindu law, adoption by the widow of a gotraja sapinda, whose husband was a 
member ofa joint family, after the death of the stle surviving coparcener, has the effect of 
divesting the property and displacing any title based merely on inheritance from the last 
surviving coparcener. 

Anant Bhikappa Patil v. Shankar Ramchandra Patil! followed. 

Krishna}i Raghunath v. Rajaram Trimbak,? Subrao Baji v. Dada Bhiwa* and Madhavsang 
Haribhai v. Dipsang Jijibhai,* not good law. 
` Shivangauda Rayangauda Patil v. Rudragauda Ningangauda Patil® and Bhubaneswari 
Debi v. Nikomul Lahiri,’ distinguished. 

Balu Sakharam v. Lahoo,’ treated as overruled. : 

Tue parties to the suit are represented in the following genealogical table :— 








Akhabhai 
| 
Abhesang Dehabhai 
Jethibhai Dasha 
[ ‘| 
Malubha Khumansing Ramabhai Balubhai 
| (died 1982) l (died 1902) 
bera eE] Vakhatsing = Falba 
Amarsang Pathubha (died 1913) (deft. No. 1) 
‘(plaintiff No. 8) (plaintiff No. 4) . rn 
Anupsing I } 
Jamsang (died 1919) Baisabba Subjiba 
(died 1988) 
Gajulne Kalbha 
(plaintiff No. 1) (plaintiff No. 2) 


The propositus Akhabhai died leaving two sons, Abhesang and Dehabhai. 
Abhesang and Dehabhai were divided and the property in suit came to the share 
of Dehabhai. This property consisted of an undivided one-anna share in the 
-talukdari estate of the village of Kharad in the Dhandhuka taluka of the Ahmedabad 
district. -Dehabhai’s son Dajibhai died leaving two sons, Ramabhai and Balubhai, 
who were joint. Balubhai died in 1902 leaving his widow Faiba (defendant No. 1). 
“Ramabhai’s son Vakhatsing died in 1918 leaving = son Anupsing who died a minor 
in 1919. Anupsing was before his death the sole surviving coparcener in Dehabhai’s 
branch of the family. On Anupsing’s death the property vested in defendant 
‘No. 1 as the widow of a gotraja sapinda succeeding to the estate of Anupsing. 
Defendant No. 1 had two daughters, Baisabba and Sabjiba. 

On December 9, 1920, defendant No. 1 passed to plaintiffs Nos. 8 & 4 and to 
Khumansing a deed of fargat. Under this deed the properties which had vested 
in defendant No. 1 were to be taken possession of by the plaintiffs after the death 
-of defendant No. 1; defendant No. 1 was to enjoy its income during her lifetime > 
defendant No. 1 was given a right to encumber the property to the extent of 
Rs. 675 and some parcels of land were transferred to the daughters of defendant 


* Decided, Nevember 14,1947. First Appeal 8 (1040) 48 Bom. L. R.-492. 
No. 25C of 1948, from the decision of M. I. Patel, 4 (1942) 44 Bom. L. R. 661. 
‘Civil Judge (Senior Division) at Ahmedabad, 5 (1945) S. A. No. 1018 of 1942, decided by 
n Jurisdiction suit No. 898 of 1987. Macklin and Rajadhyaksha JJ. on April ‘6, 
1 (1948) 46 Bom. L. R. 1, P.C 1945 (Untep.) 
2 [1988] Bom. 679, 6 338) L. R. 12 1. A. 187, 141. 
8. C. 40 Bom. L. R. 559, F.B. 7 (1936) 89 Bom. L. R. 882, F.B. 
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No.-1 for their lifetime. Defendant No. 1 further declared that she had no right 
to adopt and that she was not to alienate the property, and stated : 

“We have no right to take a son and our husband has not given us power or authority to 
take a son. Also at the thme of death he has not told us even orally to adopt a son and to 
give the property and .so we have no right to take a.son in any way and we cannot give 
property to anyone making him our adopted son. In case if we take a son because of ill- 
advice of anyone even then it is a nullity by this document, Le. if we want to adopt a son. 
because, of the’ ill-advice then he shall have and would have no right in any way over the 
sald property.” 

On December 12, 1981, defendant No. 1 adopted Madhavsang (defendant No. 2). 
On August 19, 1987, the plaintiffs who were the representatives of the branch of 
Abhesang filed the present suit against the defendants for a declaration that. 
defendant No. 1 had no right of adoption, that the adoption of defendant No. 2 
was not legal and that defendant No. 2 did not acquire any rights over the suit 
roperty. The plaintiffs also alleged that by the deed of fargat defendant No. 1 
had surrendered her right of adoption. The defendant inter alia contended that 
the deed was obtained by the plaintiffs by fraud and misrepresentation, was 
opposed to public policy and was void for absence of consideration; that the 
option was legal and valid and conferred title to the property on defendant No. 2. 
The trial Judge held on March 1, 1948, that the deed was not binding on defend- 
ant No. 1 as it was opposed to public policy and was void for absence of considera- 
tion and that the adoption of defendant No. 2 by defendant No. 1 was proved and 
valid. He further held relying on Balu Sakharam v. Lahoo [(1986) 89 Bom. 
L. R. 882, ¥.B.] that by reason of the adoption defendant No. 2 did not obtain 
any interest in the property. He observed as follows in his judgment as regards 
the deed of fargat dated December 9, 1920 :— 

“ The plaintiffs Nos. 8 and 4 and the deceased Khumansing passed the karar referred to in 
the fargat, exhibit 69, on the same day in favour of the two daughters of defendant No.1. Exhibit 
71 is the copy of this karar. The surrender to be valid must be a bona fide surrender of the whole 
interest in the whole property and in favour of the whole body of persons constituting the nearest 
reversioner. Here, in this case, the fargat is not a bona fide surrender of the whole estate as 
plaintiffs Nos. 8 and 4 and Khumansing agreed to set apart certain property in favour of defendant 
No. 1’s two daughters. The object was to take away defendant No. 1’sright of adoption. No 
property under this fargat is surrendered in fact by defendant No.1. If there is any surrender, 
it is the surrender of her right to adopt. The widow has in fact not renounced her right to the 
property of her family (vide the notes at pp. 208 and 209, Principles of Hindu Law by Sir Dinshah 
Mulla 9th Edition).” - 

The defendants appealed to the High Court. 


J. C. Shah, with N. C. Shah, for the appellants. 
R. J. Thakor, with K. T. Pathak, for the respondents. 


RAJADHYAKSHA J. This appeal from the judgment and decree of the Court of 
the First Class Subordinate Judge, Ahmedabad, in civil suit No. 898 of 1937 raises, 
on the findings made by the lower Court and submissions made to us, an important 
question of law. The dispute related to an undivided one-anna share in the 
Talukdari estate of the village of Kharad in Dhandhuka taluka of the Ahmedabad 
District. The relationship of the parties to the suit is shown by the genealogy in 
the judgment of the lower Court. The ancestor of the parties was one Akhabhai 
who died leaving two sons, Abhesang and Dehabhai. Although the matter was 
in dispute before the trial Court, it is now conceded, as found by the learned trial 
Judge, that ‘Abhesang and Dehabhai were divided and that the property in suit 
came to the share of Dehabhai. Dehabhai had a son, Dajibhai. Dajibhai died 
leaving two sons, Ramabhai and Balubhai. In the trial Court a question arose 
whether Ramabhai and Balubhai were joint or divided. It has been found by the 
learned trial Judge that they were joint, and this finding is not disputed before us. 
Balubhai died in 1902 leaving his widow Bai Faiba; defendant No.1. Ramabhai 
had a son, Vakhatsing, who died in 1918 leaving a son Anupsing who died in 1919 
during his minority. Thus so far as Dehabhai’s branch is concerned, Anupsing 
was the sole surviving coparcener.: On Anupsing’s death the property vested in 
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-defendant No. 1 as the widow of a gotraja sapinda succeeding to the estate of Anup- 
sing, the sole surviving coparcener. In 1981 Bai Faiba, defendant No. 1, adopted 
defendant No. 2. Thereupon the plaintiffs who are the representatives of the 
branch of Abhesang filed the present suit foz a declaration that defendant No. 1 
had no right to adopt and that the adoption of defendant No. 2 by her was not 
valid and lawful. They also asked for a declaration that defendant No. 2 did not 
acquire any rights over the properties as a result of his adoption. In support of 
this contention, the plaintiffs relied not only upon the law on the subject but also 
based their case on an agreement, exhibit 69, dated December 9, 1920, passed 
by defendant No. 1 to plaintiffs Nos. 3 and 4. The plaintiffs alleged that by 
exhibit 69 she surrendered her right of adoption. 

The defendants resisted the suit on the ground that the deed dated December 9, 
1920, was obtained by the plaintiffs by means of fraud and misrepresentation, was 
opposed to public policy, and was void for absence of consideration. It was 
contended that there was a partition between Ramabhai and Balubhai, that 
Ramabhai’s property had come by way of inheritance to Anupsing and that on 
Anupsing’s death defendant No. 1 had succeeded to the estate. It was asserted 
that she had every right to adopt in spite of the document exhibit 69 and that the 
adoption had in fact taken place. The adoption, it was contended, was legal and 
valid, conferred title to the property on defendant No. 2, and that, therefore, the 

- plaintiff’s suit should be dismussed with costs. 

The learned Judge disbelieved the defence contention that the document was 
obtained by fraud and misrepresentation but held that it was not binding on the 
defendant as it was opposed to public policy and was void for absence of considera- 
tion. He also rejected the defence contention that Ramabhai and Balubhai were 
divided and held that they formed a joint Hindu family. On this view he held 
that Anupsing was the full owner of the property as the sole surviving coparcener , 
and that on his death defendant No. 1 was entitled to the properties, although she 
obtained only a widow’s estate over them. He found that the adoption of defend- 
ant No. 2 by Defendant No. 1 was proved and valid. But relying on the decision 
of the full bench of this Court in Baiu Sakharam v. Lahoo he held that by reason 
of the adoption defendant No. 2 did not obtain any interest in the property. 
He accordingly declared (1) that defendant No. 1 had a right to take defendant 
No. 2 in adoption, (2) that the adoption of d2fendant No. 2 by defendant No. 1 
was proper and legal, and (8) that defendant No. 2 did not acquire any rights over 
the suit properties as a result of his adoption. He directed that the parties should 
bear their own costs in the circumstances of the case. It is against this order that 
the defendants have come in appeal. 

In the appeal before us the responderts-plaintiffs have filed no cross-objections 
with respect to the first two declarations given by the lower Court, although the 
findings were against thestand taken by the plaintiffs. The appeal must, therefore, 
proceed on the basis of the correctness of those findings. The only grievance that 
the appellants, therefore, make is that in view of those findings, it should have 
been held that defendant No. 2 obtained an interest in the properties by reason 
of the adoption and that the third declaration that the plaintiffs had asked for 
should also not have been given. In other wards, the question that arises in this 
appeal is this: although defendant No. 1 hes aright to adopt and had legally 
and validly adopted defendant No. 2, whether such an adoption does or does not 
confer upon defendant No. 2 the right to the suit properties. 

The lower Court has dealt with the matter as follows : 

“ As there was no partition between Balubhai and Vakhatsing, Vakhatsing alone as a member 
of a joint family with Balubhai got whole estate in 1902. Anopsing, however, died in 1919 
unmarried at the age of 15 and the whole estate came to defendant No. 1 as the only widow 
of a co-parcener alive in that year. The plaintiffs say that they are entitled to get this estate 
as reversioners of Anopsing subject to the life estate of defendant No. 1 and the defendants allege 
that defendant No. 1 was entitled to inherit the estate of Anopsing on his death as a widow of 
acoparcener. The adoption of defendant No. 2 took pace after the termination of the oo-parcet 
nary on the death of Anopsing in 1919 and so it had not the effect of reviving the co-parcenary 
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and defendant No. 2 does not get any interest in the property which was once enjoyed by Balubhai 
-and Vakhatsing and which is now in the management of defendant No. 1 as a widow of a copar- 
-cener after the death of Anopsing (vide the case of Balu Sakharam v. Lahoo, 89 Bom. L. R. 882, 
followed in the case of Rudrappa Yellappa Sattennabar v.. Mallappa Malleshappa, 41 Bom. L, R. 
1277). The adoption by the widow of a co-parcener who was not the last male holder is regarded. 
valid by the above mentioned decisions but such an adoption does not divest the property.”’ 

‘The full bench decision of Balu Sakharam v. Lahoo has since been overruled by the 
Privy Council in Anant Bhikappa Patil v. Shankar Ramchandra Patil’ and the 
-question, therefore, arises whether as a result of this Privy Council decision, the view 
taken by the lower Court, based as it was on Balu Sakharam v. Lahoo, is correct 
or not. - 

The genealogy in the case of Balu Shakaram v. Lahoo is given at page 884 of the 
report. The . joint family there consisted of Balu and his three sons, Babaji, ' 
‘Laxman and Vithal. As a result of the various deaths in the family the last male 
member was Shiva who died in the year 1919 leaving three widows in the joint 
family : Tayaji, Bayaji and Gauri. Four years later, i.e., in 1928, Bayaji adopted 
Balu, defendant No. 1, and in May: 1980 he took possession of the property. 
In August 1980 Lahoo the plaintiff filed a suit to recover possession of the property. 
His case was that after death of Shiva, the last surviving co-parcener, the 
family property was inherited by Shiva’s widow, Gauri, that as she had remarried, 
the property had devolved’ on Shiva’s sister Audi, and that as he was a purchaser 
from Audi, he was entitled to the possession of the property. The suit was resisted 
by defendant No. 1 Balu, his contention being that as he was adopted by Bayaji 
before Gauri’s remarriage, he became the only coparcener in the family and as such 
was entitled to the property and that Audi had no title to convey the property 
to the plaintiff. The suit was ultimately decided by a full bench of this Court. 
‘The majority view of Beaumont C. J. and N. J. Wadia J. was expressed in the 
judgment delivered by the Chief Justice, Rangnekar J. dissenting. The majority 

eld that “where a Hindu coparcenary had come to an end on the death offthe last 
surviving coparcener, and the family property had vested in his heir, a subsequent 
adoption by the widow of a predeceased coparcener was valid.” According to the 
learned Judges this was a necessary implication of the Privy Council decisions in 
Pratapsing Shiosing v. Agarsingjs Ratsingji*, Yadao v. Namdeo, Bhimabai v. 
‘Gurunathgouda Khandappagouda,‘ Amarendra Mansingh v. Sanatan Sing, and 
Vijaysingji Chhatrasingji v. Shivsangji Bhimasangji.® But they held that such an 
adoption does not revive the coparcenary and does not vest the coparcenary pro- 
perty in the adopted son to the exclusion of the heir of the last holder other than 
the widow herself. In giving the decision, the majority of the Judges formulated 
the following propositions : 
‘(1) A widow of a deceased member of a Hindu joint family can adopt to her husband 
without obtaining the consent of her husband’s relations. 
(2) A Hindu widow’s right to adopt is based on religious considerations, and is not affected 
‘by any considerations as to the vesting or divesting of property. 

(8) Where a coparcenary exists at the date of the adoption, the adopted son becomes a 
member of the coparcenary, and takes his share in the joint property accordingly. This principle 
applies although the coparcenary is a Zamindari having the peculiar feature of being governed by 

' the rule of primogeniture. 

(4) Where the adoption takes place after the termination of the coparcenary by the death, 
actually or fictionally, of the last surviving coparcener, the adoption by a widow of a predeceased 
coparcener has not the effect of reviving the coparcenary, and does not divest property from 
the heir of the last surviving coparcener (other than the widow) or those claiming through him 
or-her. 

The minority view of Rangnekar J. was (p. 448) : 

“ Where the coparcenary is extinct and the estate of the last surviving coparcener has 

passed by inheritance to his heir, the power of a widow of a predeceased coparcener to adopt a 
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son to her husband is at an end and she can not make a valid adoption to her deceased husband.. . 
[But] if the adoption was valid, it was valid for all purposes, and the adopted son had all the rights 
of a posthumous son.” 

The principles so enunciated came up for consideration of the Privy Council in. 

Anant v. Shankar. The genealogy in that caze is given at page 41 of the report. 

Dhulappa had two sons Punappa and Hanamantappa who were divided long time 
ago. In the branch of Punappa the last surviving coparcener was Keshav who 

died in 1917. On his death, his nearest heir was the defendant Shankar who 

belonged to the branch of Hanamantappa. He obtained possession of the proper- 

ties from the Collector in 1928. In 1980 Eeshav’s mother Gangabai adopted. 
the plaintiff Anant and in 1982 the plaintiff by his next friend filed a suit for 

recovering possession of the properties from defendant Shankar. Following the- 
* decision in Balu Sakharam v. Lahoo, the Division bench of this Court held that. 
the coparcenary had come to an end on the death of Keshav and that the subsequent. 
adoption by the widow in the joint family although valid did not have the effect: 
of reviving the coparcenary and did not divest the property from Shankar who 

was the heir to the last surviving coparcener. The plaintiff's suit was accordingly 

dismissed. The matter was then taken in appeal before the Privy Council. Upon 

the initial question of the validity of the plaintiff's adoption, their Lordships 

approved the view of the majority of the fuli bench in Balu Sakharam v. Lahoo 
an rejected the view taken by Rangnekar J. They did not accept the view that 

Gangabai’s power to adopt came to an end cn the death of her son Keshav by 
reason of the fact that she was the sole surviving coparcener in the joint family. 

As regards the effect of the adoption on the devolution of the property, their- 
Lordships observed as follows (p. 8) : 

“ Her [Gangabai’s] power to adopt could not have been exercised in his lifetime, and if 
exercised after his death, cannot, as their Lordships think, be given any less effect than would! 
have attached to an adoption made after his death by the widow of a pre-deceased collateral. It. 
must vest the family property in the adopted soa on the same principle, displacing any title based. 
merely on inheritance from the last surviving copare=ner.” 

In coming to this conclusion, their Lordships cbserved as follows (p. 7) : 

“ If then the plaintiff's adoption was valid, can it be held that it does not take effect upon 
the property which had belonged to the joint family because there was no coparcenary in existence- 
at the date of the adoption? On this point their Lordships, differing from the majority decision 
in Balu Sakharam’s case (supra), hold that the adoption being valid cannot be refused effect. 
That the property had vested in the meantime in the keir of Keshav is not of itself a reason, on 
the principles laid down in Amarendra’s case, why it should not divest and pass to the plaintiff. 
Keshav’s right to deal with the family property as his own would not be impaired by the mere 
possibility of an adoption.. „But in his hfetime adoption by the widow of a collateral coparcener 
would have divested him of part of his mterest and the same right to adopt subsisting after his 
death must, in their Lordships’ view, have qualified the interest which would pass by inheritance- 
from him. As Appovier v. Rama Subba Atyar! made clear, the fraction which is at any time 
employed to describe the quantum of the interest of a mele member of the family does not represent 
his rights while the family is joint, but the share which he would take if a partition were then to- 
be made. His interest is never static but increases by survivorship as others die and lessens as- 
others enter the family by birth or adoption. What pr-nciple requires that the death of the last 
surviving coparcener should present any further fluctuation of the interest to which he was entitled: 
notwithstanding that a new member has since then entered the family by adoption? ” 

Their Lordships quoted with approval the observations of the Nagpur High Court. 
in Bajirao v. Ramkrishna,* (p. 718) : 

“ We regard it as clear that a Hindu family cannot be finally brought to an end while it 
is possible in nature or law to add a male member to it. The family cannot be at an end while 
there is still a potential mother if that mother in the way of nature or in the way of law brings 
in a new male member.” : 

In view of this pronouncement the conclusion arrived at by the learned Judge, 
based as it is on the dictum in Balu Sakharam v. Lahoo that the adoption though 
valid, does not give to the adopted son any interest in the property, must be held 
to be incorrect. If these principles had been epplied in Balu Sakharam v. Lahoo- 
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Balu’s adoption by Bayaji would have resulted-in his obtaining full interest in the 
property ofthe joint family and the plaintiff would have been non-suited. In 
the present case also defendant No. 2’s adoption by defendant No. 1 would give 
him immediate interest in the property and divest defendant No. 1, and the 
plaintiffs’ prayer for a declaration that defendant No. 2 acquired no right over the 
suit properties must be rejected. ` 

Although the trial Court did not rely upon it, a case almost exactly on all‘fours 

with the case that we have to decide was considered by a full bench of this Court 
in Krishnaji Raghunath v. Rajaram Trimbak.1 The genealogy in the case is given 
at page 680 of the report.- The branches of Keshav, Hari and Rajaram the plain- 
tiffs were divided. In the branch of Keshav the last surviving coparcener was the 
infant son of Dhondiram. On the death of the infant son in 1900, the property 
passed to his mother Laxmibai. On Laxmibai’s death in 1901 the property 
passed to his grand-mother Bhagirathibai, and on Bhagirathibai’s death, to his 
paternal aunt, Radhabhai (defendant No. 1). Radhabhai--who was a widow 
in the joint Hindu family—then adopted defendant No. 2 and thereupon Rajaram 
a representative of another branch sued for a declaration that the adoption of 
defendant No. 2 by defendant No. 1 was illegal and void and that defendant No. 2 
obtained no title to the property by virtue of the adoption. This case is exactly 
fike the present one where on the death of the last sole surviving coparcener 
Anupsing, the property vested in the widow of a collateral who succeeded to him 
as a gotraja sapinda and thereupon adopted a son, i.e., defendant No. 2, to her 
husband. As in the case of Krishnaji Raghunath v. Rajaram Trimbak in the present 
case also the adoption is challenged by a representative of some other branch 
in the family and the same declarations as were asked for in Krishnaji Raghunath 
v. Rajaram Trimbak are being asked for here. If therefore Krishnaji Raghunath 
v. Rajaram Trimbak is still good law, the decision in the present case must be 
governed by the decision in that case. The full bench of this Court held that 
“under Hindu law, a widow of a gotraja sapinda, who succeeds under the rule 
established by Lalloobhoy Bappoobhoy v. Cassibas*, cannot by adoption alter, 
after her own death, the devolution of property to which she is entitled as such 
widow.” It was further held that ‘‘on the death of the last coparcener in a joint. 
Hindu family, the widow of his paternal uncle succeeded to the family property 
as the widow of a gotraja sapinda, and the adoption though valid had no effect on 
the devolution of the property as against the plaintiff.” In coming to this decision 
the full bench purported to follow the case in Balu Sakharam v. Lahoo and Beau- 
mont C. J. at p. 690 of the report observed as follows : 

“,. .it was held [in that case] that an adoption by a widow, where the coparcenary is at an 

end, does not operate to divest property vested in or through the heir of the last holder. So long 
as that decision stands it must be taken as settled that in this presidency you may have an 
adoption by a widow which is valid, but which does not place the adopted son in the same posi- 
tion in regard to property as a natural born son would have been in.” 
It was on this footing that the case was discussed and the full bench came to the 
conclusion that the adoption of defendant No. 2 was valid but did not affect the 
devolution of the property inherited by defendant No. 1 as the widow of a gotraja 
sapinda as against the plaintiff. 

In view of the Privy Council decision in Anant v. Shankar we think that the 
decision in Krishnaji Raghunath v. Rajaram Trimbak cannot any longer be 
held to be good law. It is true as stated by Broomfield J. in that case (p. 695): 

“ There is a strong current of authority in this Presidency to the effect that the widow of 
a gotraja sapinda cannot adopt so as to defeat the rights of the reversioners. The authority of 
these cases should not be disturbed unless it is necessary to do s0.” 

But in our opinion the case of a widow of a gotraja sapinda who belongs to the same 
joint family stands on a different footing than the case of any other widow of a 
gotraja sapinda. Both in the case of Krishnaji Raghunath v. Rajaram Trimbak 
and in Anant v. Shankar the adopting widow was a widow of a gotraja sapinda 
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and the person who laid claim to the property was a representative of a different. 
branch. In Krishnaji Raghunath v. Rajaram he was a plaintiff and asked for a 
declaration that the adopted son obtained no title to the property by virtue of 
the adoption. In Anant v. Shankar he was a defendant from whose possession 
the property was sought to be recovered by the adopted son. Even according to 
Balu Sakharam v. Lahoo the adoption was good. But so far as its effects are 
concerned, the following observations of their Lordships of the Privy Council 
in Anant v. Shankar apply exactly to the case of Krishnajt Raghunath v. Rajaram 
Trimbak (p. 8) : 

“ Taking first the simpler case where the adoption has been made by the widow of predeceased 
collateral of the last surviving coparcener, their Lordships find it difficult upon the foregoing 
* principles te discover in the death of the latter before the adoption any ground for denying that 
the interest of the adoptive father or any part of it passes to the adopted son.” 

The principle on which their Lordships proceeded was that a joint Hindu family 
does not come to an end while there is still in that family a potential mother, if 
that mother in the way of nature or in the way of law brings in a new male member. 
The view adopted in Balu Sakharam v. Lahoo that the coparcenary in a joint family 
comes to an end on the death of the sole surviving coparcener is no longer good law, 
and the adoption by a widow of a gotrajc sapinda, so long as such widow is a member 
of the joint. family of which the deceased was the sole surviving coparcener, cane 
bring into'the joint family a new member in whom the property vests immediately 
on Pappen as it would have vested if he had been a member of the joint family 
when the sole surviving coparcener died. The observations of their Lordships 
of the Privy Council that “ the power cf the mother of a sole surviving coparcener 
exercised after his death, cannot be given any less effect than would have attached 
to an adoption made after his death by the widow of a pre-deceased collateral ” 
emphasise the same point. It must vest che family property in the adopted 
son. on the same principle, displacing any title based merely on inheritance from 
the last surviving coparcener. It must, therefore, be held that the adoption by the 
widow of a pre-deceased collateral in whom property has vested as a widow of a 
gotraja sapinda and whose husband was a member of the joint. family, has the 
effect of divesting the property and displacing any title based merely on inheritance 
from the last surviving coparcener. To that extent it must be held that Krishnaji 
hunath v. Rajaram Trimbak has been impliedly overruled by Anant Bhikuppa 

Patil v. Shankar Romchandra Poiil+ and is no longer good law. The same conclu- 
sion applies to the cases of Subrao Baji v. Dada Bhiwa* and Madhavsang Hari- 
bhai v. Dipsang Jijibha® both of which were decided on the authority of 
Krishnaji Raghunath v. Rajaram Trimbak. 

Our attention has been invited to a decision of this Court in Sivangauda Rajan-. 
gauda Patil v. Rudragauda Ningangauda Patil* to which I was a party. The 
genealogy in that case was as follows : 








Ninbeppa 
| 
Mangauda Demangauda 
| Kalangauda 
Rayangouda= Shiwangawa 
(Died 26-6-1876) (Defendant No. 4). a 
Demangauda Ninbeppa Shingappa 
Shivangouda 
eee 
Adopted 1927) Shingappa= Mallawa 


(Died 1918). (died 1925). 


Ninbeppa had two sons Mangauda and Demangauda. These two brothers were 
divided, and we were concerned in that appeal with the property of the joint family 
consisting of Demangauda and his son and grand-sons. The sole surviving copar- 
cener was one Shingappa who died in 1918. On his death the property went to 

1 (1948) 46 Bom. L. R. 1, P. ©. 4 (1945) S. A. No. 1018 of 1942, decided 


2 (1940) 48 Bom. L. R. 492. by Macklin and Rajadhyaksha JJ. on April 
'8 (1942) 44 Bom. L. R. 661. 6, 1945 (Unrep.) 
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kis widow Mallawa and on her death in 1925 the property went to Shivgangawa 
the widow of Rayangauda defendant No. 4. Defendant No. 4 adopted the plaintiff 
in 1927 and he filed a suit to recover certain properties against persons who were 
found, as a fact, to be mere trespassers in possession of the estate, though they 
claimed to be reversioners after the death of Mallawa. It was held in that case 
that. the Privy Council case of Anant v. Shankar bad no application and that even 
though the adoption was made.by the widow of a gotraja sapinda, it did not divest 

. the property of the adoptive mother. That case is obviously very different from 
the one which we. have to consider. There the widow who succeeded to the last 
male holder as the widow of a gotraja sapinda, was not a member of the joint 
family of Demangauda and co not, therefore, introduce a new member into 
that joint family by making the adoption of the plaintiff. The whole decision of 
Anant v. Shankar proceeds on the footing, as I have stated in an earlier part of the 
judgment, that where the widow of a collateral brings, by means of an adoption, 
a new member into the joint family, such an adoption has the effect of divesting 
the estate inherited from the last male holder. Anant v. Shankar itself, this 
distinction has been made out, for at page 9 their Lordships observe : 

“ Neither the present case nor Amarendra’s case brings into question the rule of law consi- 

dered in Bhubaneswari Debi v. Nilkomul Lahiri! and stated by the Board to be that ‘according 
to the law as laid down in the decided cases, an adoption after the death of a collateral does 
not entitle the adopted son to come in as heir of the collateral.”’’ 
In Bhubaneswari Debi’s case the family consisted of three brothers Rammohun, 
Shibnath and Kalimohun who were all divided, and the question related to the 
separate property of Rammohun. After the death of Rammohun the property 
was inherited by his widow Chandmoni who died in 1867. Before Chandmoni’s 
death, Kalimohun had adopted a son Nilkomul. But Shibnath had died leaving 
only a widow Bhubaneswari. On Chandmoni’s death the property went to 
Nilkomul. Later on Bhubaneswari adopted a son Jotindra. Jotindra on adoption 
filed a suit claiming half share in the property of Rammohun, and it was held by 
their Lordships of the Privy Council that “ an adoption after the death of a colla- 
teral does. not entitle an adopted son to come in as an heir to the collateral” This 
ease was very different from the case with which we have to deal. The adoption 
of the plaintiff in Bhubaneswari Debi’s case did not bring into the joint family a 
new member, and it was held that “ the plaintiff’s adoption did not entitle him to 
come in as an heir of Rammohun after the property had already vested in Nilkomul 
as the legitimate heir on the death of Chandmoni.” Following this principle, 
we held in Sivangauda’s case that the plaintiff’s adoption did not entitle him to 
come in as heir after the property of Shingappa had already vested in his heir, 
who was defendant No. 4. 

We are, therefore, of opinion, on the authorities as they stand ‘at present, that 
the adoption by the widow of a gotraja sapinda whose husband was a member 
of the joint family, after the death of the sole surviving coparcener, displaces any 
title based merely on inheritance from such coparcener. In the present case, the 
adoption by Bai Faiba whose husband was a member of the joint family, though 

e by a widow of a gotraja sapinda in whom the pro has vested as an heir 
confers on the adopted son the right to the property which was held by the sole 
‘surviving coparcener, Anupsing. The plaintiff, therefore, is not entitled even to 
the third declaration which was given to him by the lower Court. That being 
the case, in our opinion the appeal succeeds and the plaintiff’s suit must be dismissed 
with costs in this Court. e order of costs in the lower Court will stand. 

, One further point was argued by Mr. R. J. Thakor for the respondents. It was 
; contended that the adoption of defendant No. 2 was bad as it was an adoption 
made after the Bropetty had been surrendered by her under exhibit 69. The lower 
Court has already held that the document was opposed to publie policy and void 
for absence of consideration. Nothing was urged by Mr. Thakor against these 
conclusions of the lower Court, and if the document is bad for these reasons, it 
cannot be relied upon for suggesting that defendant No. 1 had surrendered her 


1 (1883) L. R. 12 LA. 187, 141. 
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property. But even assuming that the document is not bad, it does not, in our 
opinion, amount to a surrender. Mr. Thakor frankly conceded that if the docu- 
ment was inter partes between the plaintiff and defendant No. 1, it would not 
amount to a surrender because the only right which the widow had given up under 
the document was the right to adopt. She retained complete management of 
the whole property during her lifetime. The learned counsel however argued that 
because the document embodied the decisions of arbitrators who might have given 
nothing to defendant No. 1, it should be regarded as a surrender. In our opinion, 
there is no substance in this contention. The surrender must be voluntary and not 
brought about as a result of the widow’s leaving the matter to arbitrator. It must 
be bona fide and total surrender of all the icterests of the widow in favour of the 
nearest reversioners. It must bea voluntary ect to efface herself from the succession 
as effectively as if she had then died. (See Bhagwat Koer v. Dhanukhdhari Prashad 
Singh’). Judged by thesecriteria, it seems to us obvious that the document does 
not amount to a surrender and cannot have the effect which follows from a surrender. 
In the result, therefore, in our opinion, the appeal succeeds, and the plaintiff’s 
suit, must, as we have stated before, be dismissed with costs in this Court. The 

order regarding costs in the lower Court will stand. 
Appeal allowed. 


Before Mr. Justice Rajadhyaksha and !4r, Justice Jahagirdar. 


THE MANAGER, THE SPRING MILLS, LTD. v. G. D. AMBEKAR.* 

Civil Procedure Code (Act V of 1908), Sec. 115—Paument of Wages Act (IV of 1936)—Authority 
appointed under—Such authority whether a Cour: of civil gurisdiction—Whether High Court 
has revisional jurisdiction over orders of Authority. 

The Authority appomted under the Payment of Wages Act, 1986, to decide the claims. 
of the employees referred to in the Act, is not a Court of civil jurisdiction within the 
meaning of s. 115 of the Civil Procedure Code. 1908, and, therefore, the High Court has 
no revisional jurisdiction over the orders of that Authority. 

People’s Own Provi. & Gen. Ins. Co. v. Guracharya,? Trustees of the Port of Bombay v. 
Bhima Raoji? Century Flour Mills, Shikarpur v. Amir Baksh* and Turabali v. Sorabji,® 
followed. 

Works Manager, Carriage and Wagon Shops, Moghalpura v. Hashmat® and Musammat 
Dirji v. Srimati Goalin,’ dissented from. 

Dixit v. Senior Inspector of Factories, Aroind Mills, Lid. v. Gadgil® and Chimanlal v. 
Inspector of Factortes, distinguished. ; 

Queen-Empress v. Tulja,® Sholapur Municipality v. Tuljaram Krishnasa’? and 
Dendutt v. C. I. Electrical Supply Co."*, referred to. 

In 1945 the Spring Mills, Ltd., used to work overtime and certain of its employees. 
who used to do overtime work were paid by the applicant, who was the manager 
of the Mills, the amount of remuneration according to s. 47 of the Factories Act, 
1984. 

One G. D. Ambekar (opponent No. 1), who was a secretary of the Rashtriya. 
Gırni Kamgar Sangh, made an application ın the Court of the Authority appointed 
under s. 15 of the Payment of Wages Act, 1286, on behalf of about twenty-eight 
employees in the Mills. In this application i: was alleged that the applicant had 
illegally deducted dearness allowance in computing the overtime allowance to be 
paid to such employees from August 1, 1945, to November 80, 1945. 

The matter came up for hearing before the Authority and by its order dated 
July 9, 1945, the Authority decided against the applicant and directed him to. 


1 (1919) L. R. 46 I. A. 259, 4 Poel A. L R. Sind 6. 
8. Cc. 22Bom. L. R. 477. 5 [1944] Nag. 531. 

* Decided, November 14, 1947. Civil Revi- 6 bars I. L. R. 28 Lah. 1, F. B. 
sion Application No. 465 of 1946 from an 7 (1940) I. L. R. 20 Pat. 878, F. B. 
order passed by S. K. Patkar, Authority under 8 (1989) 41 Bom. L. R. 1288. 
the Payment of Wages Act, Bombay, in 9 (1940) 42 Bom. L. R. 955. 
Application No. 15 of 1946. 10 [1942] A. I. R. Bom. 273 

2 Gea 47 Bom. L. R. 852, 11 (1887) I. L. R. 12 Bom. 88. 

8 (1927) Civil Revn. Appln. No. 255 of 12 (1981) 1. L. R. 55 Bom. 644, 
1926, decided by Fawcett and Patkar JJ., on s. c. 83 Bom. L. R. 1067. 

18 [1945] A. L R. Nag. 244. 


January 11, 1929 (Unrep.). 
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pay the amount of Rs. 218-9-4.to the employees on the ground that in computing 
the remuneration for the overtime worked by them the applicant had not taken 
into: consideration and given to such employees dearness allowance at the appro- 
priate rate or at any rate whatever. 

The applicant filed the present application in revision against the order of the 
Authority. 


Sir Jamshedji Kanga and R. J. Kolah, with Craigie, Blunt & Caroe, and Narayana- 
swami, for the applicant. 

Shantilal Shah, with Bhatshankar Kanga & Girdharlal, for opponent No. 1. 

C. K. Daphtary, Advocate General, with B. G. Thakor, Additional Assistant 
Government Pleader, for opponent No. 2. 


RasapHyaxsHa J. This civil revision application raises an important question 
of jurisdiction of this Court to revise under s. 115 of the Civil Procedure Code a 
decision of the “Authority” under the Payment of Wages Act. The applicant is a 
manager of the Spring Mills, Limited, and as such responsible for the payment of 
‘wages to the employees of his Mills. In the year 1945 the Mills used to work 
overtime, and certain of its employees did overtime for which they were paid by 
the applicant the amount of remuneration according to s. 47 of the Factories Act, 
which provides that where a worker in any factory works for more than 60 hours 
in a week or where a worker in a factory other than a seasonal factory works for 
more than 10 hours in a day, he shall be entitled in respect of the overtime worked 
to pay at the rate of 14 times the ordinary rates of pay. By sub-s. (2) of that sec- 
tion it is further provided that where a worker in a factory other than a seasonal 
factory works for more hours in a week than are permitted under s. 84, he shall be 
entitled in respect of the overtime work, excluding any overtime in respect of 
which he is entitled to extra pay under sub-s. (1), to pay at the rate of 1} times 
his ordinary rate of pay. The present opponent No. 1, who is a Secretary of the 
Rashtriya Girni Kamgar Sangh, and a person authorised to act under sub-s. (2) 
of s. 15 of the Payment of Wages Act, made an application in the Court of the 
Authority appointed under s. 15 of that Act for the city of Bombay (Application 
No. 15 of 1946), on behalf.of about 28 employees in the Mills. In this application 
it was alleged that the present applicant illegally deducted dearness allowance in 
computing the overtime allowance to be paid to such employees for the periods 
mentioned, namely from August 1, 1945, to November 80, 1945. Notices were 
issued to the applicant calling upon him to appear at the hearing before the 
said Authority on a day fixed in the notice. The matter came up for hearing before 
the Authority and by its order dated July 9, 1945, the Authority decided against 
the applicant and directed him to pay the amount of Rs. 218-9-4 to the said 
employees on the ground that in computing the remuneration for the overtime 
worked by the employees between August 1945 and November 1945 the applicant 
had not taken into consideration and given to such employees dearness allowance 
at the appropriate rate or at any rate whatever. It is against that order of the 
Authority that the present application has been filed in revision. 

After the present application was filed, the Authority appointed under the 
Payment of Wages Act was joined as opponent No. 2. In the prayer clause a writ 
of certiorari was asked for against the second opponent calling upon it to send 
to this Court the records of the said case for the purpose of inquiring into the legality 
of the order passed by it. When the application came up for hearing, it was 
realised that an application for a writ of certiorart must, in view of the recent 
Privy Council decision, lie on the Original Side of this Court. Sir Jamshedji 
Kanga, therefore, submitted that the name of the second opponent against whom a 
writ of certiorari was asked for may be deleted and that the present applicant 
‘was willing to pay its costs. We, therefore, direct that the name of opponent No. 2 
may be removed, and the application against it for a writ of certiorari stand 

ismi with costs. 

The present application, therefore, proceeds only as against opponent No. 1 and 
this Court is called upon in exercise of its revisional jurisdiction under s. 115 of the 
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Civil Procedure Code, to revise the order passed by the Authority under the Payment 
of Wages Act. 

Mr. Shantilal Shah on behalf of opponent No. 1 has raised a preliminary objection 
that no revision is competent because the decision of the Authority making 
that order is not subject to the revisional jurisdiction of this Court. 

In considering this question, whether the Authority appointed under the Payment 
of Wages Act is a Court subject to the revisional jurisdiction of the High Court, 
it is necessary to consider some of the important provisions of the Payment of 
Wages Act. It is enacted by s. 15(1) of the Act that “ the Provincial Government 
may, by notification in the Official Gazette, appoint any Commissioner for Work- 
men’s Compensation or other officer with experience as a Judge of a civil Court 
or as a stipendiary Magistrate to be the Authority to hear and decide for any specific 
area all claims arising out of deductions from the wages, or delay in payment of the 
wages, of persons employed or paid in that area.” Sub-section (3) of s. 15 says 
that “ when any application has been made by any person that an illegal deduction 
has been made by the employer from his wages, the Authority shall hear the 
applicant and the employer and after such further inquiry (if any) as may be 
necessary, may, without prejudice to any other penalty to which such employer 
or other person is liable under the Act, direct the refund to the employed person 
of the amount deducted together with the payment of such compensation as the 
authority may think fit.” Sub-section (4) of the same section lays down that 
“if the Authority hearing an application is satisfied that the application was 
malicious or vexatious, the Authority may direct that a penalty not exceeding 
fifty rupees be paid to the employer.” Sub-section (5) is to the effect that 

“any amount directed to be paid under 8, 15 may be recovered—. 

(a) ifthe Authority is a Magistrate, by the Authority as if it were a fine imposed by him as 
Magistrate, 

(b) if the Authority is not a Magistrate, by any Magistrate to whom the Authority makes 
application in this behalf, as if it were a fine imposed by such Magistrate.” 
By s. 17 the employer has been given a right of appeal if the total sum directed to be 
‘paid by way of wages and compensation by him exceeds Rs. 300. The employee, 

owever, has been given a right of appeal to the District Court if the total amount 

of wages claimed to have been withheld from him exceeds Rs. 50. Sub-section (2) 
of s. 17 says that “ save as provided above, any direction made by the Authority 
shall be final.” 

Section 18 lays down that 

“ every Authority shall have the powers of a civil Court under the Code of Civil Procedure, 
1908, for the purpose of taking evidence and of enforeing the attendance of witnesses and com- 
pelling the production of documents, and every such Authority shall be deemed to be a civil 
Court for all purposes of s. 195 and of Ch. XXXV of the Code of Criminal Procedure, 1898.” 

Section 22 enacts that “no Court shall entertain any suit for the recovery of 
wages or of any deduction from wages in so far as the sum so claimed forms the 
subject-matter of an application under section 15 of the Act.” 

The Provincial Government has been given power to make rules to regulate the 
procedure to be followed by the Authority under s. 15 of the Act. The rules 
so framed prescribe forms of application to the Authority and for authorisation to 
act on behalf of the employed person. They also lay down rules for presentation 
of documents, refusal to entertain applications and for appearance of parties. 
The record of the proceedings is to be maintained in form F and Rule 11 says that 
“ in exercising the powers of a civil Court conferred by s. 18 the Authority shall 
be guided in respect of procedure by the relevant orders of the first Schedule of the 
Code of Civil Procedure, 1908, with such alterations as the Authority may find 
necessary, not affecting their substance, for adapting them to the matter before 
him.” The Forms appended to the Rules refer “ to the Court of the Authority 
appointed under the Payment of Wages Act (IV of 1986).” 

If the matter were res integra, we should have been inclined, on the construction 
of the relevant sections themselves, to hold that the authority is not a Court of ervil 
judicature within the meaning of s. 115 of the Civil Procedure Code. The word 
** Court” is not defined in the Payment of Wages Act, and the only definition of a 
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“Court,” of general application, is to be found in s. 8 of the Indian Evidence Act. 
That definition says that it includes all Judges and Magistrates or persons, except 
arbitrators, legally authorised to take evidence. But it has been held in Queen- 
Empress v. Tulja! that “ that definition was framed only for the purpose of the 
Act itself and should not be extended beyond its legitimate scope.” The mere 
fact that the Act and the Rules enjoin upon the Authority to follow, as nearly as 
possible, the procedure of a Court of civil jurisdiction does not, in our opinion, 
make that Authority a Court. As pointed out in Volume VIII of Halsbury’s 
“Laws of England” at page 526 :— 

“There are tribunals with many of the trappings of a Court which nevertheless, are not 

Courts in the sense of exercising judicial power. A tribunal is not necessarily a Court in the strict 
sense of exercising judicial power because it gives a final decision; hears witnesses on oath; . 
two or more contending parties appear before it...it gives decisions which affect the rights of 
the subjects; there is an appeal to a Court;” 
Section 115 of the Civil Procedure Code refers to a Court, and from the preamble 
of the Code it would appear that the Court there contemplated is a Court of civil 
judicature. Sir Jamshedji Kanga referred to the fact that Court-fees were levied 
in the applications made before the Authority and that in the forms prescribed 
under the Rules the expression “ In the Court of the Authority” appears. In 
our opinion, these two tests are not necessarily conclusive. There are many 
authorities for the filing of applications before whom Court-fees are required to be 
paid under the Court-fees Act. The mere use of the word *“ Court” would not 
make that tribunal a Court of the civil judicature. For example, there are Courts 
of University, there are Labour Courts and there is an Industrial Court. They 
are undoubtedly Courts in so far as they exercise some kind of judicial function, 
but it has nowhere been held that merely because they are styled as Courts, they 
are Courts of civil judicature so as to attract the application of s. 115 of the Civil 
Procedure Code. So far, the decisions of the Industrial Court have been sought 
to be challenged not by way of revision applications but only by writs of éertiorars 
on the Original Side of this Court. 

It is also necessary to realise what the scope and purpose of the Act is. Before 
the enactment of the Payment of Wages Act, all suits now made cognisable by the 
Authority had to be filed in ordinary civil Courts. Under s. 22 of the Payment of 
Wages Act the ordinary jurisdiction of the civil Courts is ousted and special 
tribunals are created and, therefore, the section draws a clear distinction between 
an Authority and ordinary civil Courts. The Payment of Wagés Act does not 
create any new rights but merely creates special tribunals for special class of people. 
It applies, in the first instance, to the payment of wages to persons employed in 
any factory and to persons employed (ctlice wine than in a factory) upon any railway 
by a railway admunistration. [See s. 1(4) ]. Similarly under sub-s. (6) of s. 1 
“nothing in the Act shall apply to wages payable in respect of a wage period, 
which over such wage poA, average two hundred rupees a month or more.” 
For those who do not come within the scope of these provisions, the ordinary 
remedy of applying to the civil Courts remains. In this view the Authority must 
be regarded as something different from ordinary Courts of civil judicature. 

In our opinion, the provisions of s. 18 and s. 22 make it clear that the Authority 
cannot be regarded as a Court of civil judicature. Section 18 lays down that 
“every Authority appointed under sub-s. (1) of s. 15 shall have all the powers of a 
civil Court under the Code of Civil Procedure, 1908, for the purpose of taking 
evidence and of enforcing the attendance of witneses and compelling the produc- 
tion of document.” Ifthe Authority were a civil Court, it would hardly have been 
necessary to enact that for certain purposes only it should have the powers of a 
civil Court. The second provision in the same section, viz. that “ every such 
Authority shall be deemed to be a civil Court for all the purposes of section 195 
and of Chapter XXXY of the Code of Criminal Procedure, 1898,” again emphasises 
the same fact. For these purposes although it is not a civil Court in the ordinary 
sense of the term, it is to be deemed to be a civil Court. Somewhat similar provisions 
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came up for consideration before Mr. Justice Chagla in People’s Own Provi. & Gen. 
Ins. Co. v. Guracharya.! The learned Judge had there to consider the powers of 
Debt Adjustment Board under the Bombay Agricultural Debtors’ Relief Act. 
Section 7 of that Act provided that the Board shall have the same powers as are 
‘vested in civil Courts under the Code of Civil Procedure, and reliance was placed 
on this provision for asking the Court to hold that the Debt Adjustment Board 
was a Court within the meaning of the Civil Procedure Code so as to attract the 
revisional jurisdiction of this Court under s. 115 of the Civil Procedure Code. The 
learned Judge observed as follows (p. 858) :— 

“ The very fact that the Legislature had to vest the Board with powers which a civil Court 

possesses goes to show that the Board is not a Court. The fact that similar powers which a civil 
Court possesses are given to this Board by the statute does not constitute it a Court.” 
With respect we are in agreement with the view of the learned Judge. Similarly 
s. 22 makes it clear that there is a distinction between the applications made before 
an Authority and suits ordinarily filed before a civil Court. In our opinion, 
therefore, it must be held that the Authority is not a Court of civil judicature within 
the meaning of s. 115 of the Civil Procedure Code. 

Our attention has been invited to a decision of a full bench of the Lahore High 
Court in Works Manager, Carriage and Wagon Shops, Moghalpura v. Hashmat,* 
where this very point came up for consideration, and it was held by the full bench 
that “ the Authority appointed under s. 15 o? the Payment of Wages Act must be 
regarded as a civil Court andassuch aCourt subordinateto the High Court within 
the purview of s. 115 of the Civil Procedure Code.” The learned Judges who 
decided that application, apart from considering the question on its merits, were, 
to some extent, influenced by a full bench Cecision of the Patna High Court in 
Musammat Dirji v. Srimati Goalin® It is, therefore, necessary to consider the 
implications arising out of the full bench decision of the Patna High Court. The 
case that the Patna High Court had to consider was a case arising under the 
Workmen’s Compensation Act, 1928, and the learned Judges held that “the 
Commissioner appointed under the Workmen’s Compensation Act was a Court.” 
They held that the Commissioner under the Act constituted an independent 
tribunal, that his function was to judge ana decide and not merely to inquire 
and advise and that in judging or deciding the matters before him he had to 
proceed judicially and not arbitrarily. In saort he satisfied all the main tests 
which one had to apply for determining whether a tribunal was a Court or not. 
According to the learned Judges “the question which has to be asked in such 
cases is whether the person so designated has been invested with the powers as 
a Court or otherwise. If he is invested with the powers as a Court, the necessary 
implication is that the jurisdiction of the Court is enlarged and its decision is 
subject to all the incidents of such jurisdiction. If the powers are conferred on 
him not as a Court, he is a mere persona designata and his decision will not be 
subject ‘to the incidents of such jurisdiction as the Court ordinarily exercises.” 
They further held that “‘ there was no antithesis between the expressions ‘ persona 
designata’ and ‘Court’ and that in other words even a persona designata may be 
a Court. Whether he is a Court or not depends upon his powers and the functions 
which he has to discharge.” This view of the Patna High Court is in direct 
conflict with the view of our own High Court in Trustees of the Port of Bombay v. 
Bhima Raoji. That was a decision given so long ago as January 11, 1927, by 
Mr. Justice Fawcett and Mr. Justice Patkar. In a short judgment they stated ; 

“ We think it is clear that the Commissioner under the Workmen’s Compensation Act, VIII 
of 1928, is not a Court within the meaning of s. 115, Civil Procedure Code. Sir Thomas Strangman 
for the applicant has frankly conceded that this 1s so, and has drawn our attention to the provisions 
which support that position. In particular those of sub-s. (2) of s. 19 and ss. 283 and 27 seem to 
me practically conclusive on the point.” 

This decision of the division bench is binding on us. Similar view was taken by a 
division: bench of the Chief Court of Sind in Century Flour Mills, Shikarpur v. 
‘1 (1945) 47 Bom. L, R. 852. 4 (1927) Civil Revn. Applu. No. 255 of 
2 945] I. L. R. 28 Lah. 1926, decided by Fawcett and Patkar JJ., on 

8 (1940) L L. R. 20 Pat. 878, F.B. January 11, 1927 (Unrep.). 


~ 
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Amir Baksh.: ‘The learned Judges held that : 

“ Section 115, Civil Procedure Code, related only to the records of cases decided by Courts 
subordinate to the High Court and that the Commissioner under the Workmen’s Compensation 
Act was not a subordinate Court for the purposes of section 113. The effect of the amendment 
of the Workmen's Compensation Act by Act V of 1929 was not to make the Commissioner a subor- 
dinate Court for the purpose of section 115. He was deemed to be a Court only for the limited 
purposes set out in section 28 of the Workmen’s Compensation Act.” 

‘These observations apply with equal force in considering whether the Authority, 
under the Payment of Waces Act is to be deemed a Court or not. 

Moreover, it would not altogether be safe to apply the decisions with respect 
to the Workmen’s Compensation Act to the construction of a statute like the 
Payment of Wages Act. It is true that the Lahore High Court in the full bench 
case referred to above says that the comparison of the provisions of the Payment 
of Wages Act with the provisions of the Workmen’s Compensation Act, 1928, 
makes it clear that the provisions of the two Acts are almost identical in character. 
With respect we think it necessary to point out that there are at least two points 
in which the provisions differ. The Workmen’s Compensation Act created new 
rights and established special tribunals. Before the enactment of the Workmen’s 
Compensation Act there were various defences open to the employer such as 
contributory negligence on the part of the employee, the doctrine of common 
employment and the principle of volenti non fit injuria. Under the Workmen’s 
Compensation Act such defences were made invalid. The Payment of Wages Act, 
on the other hand, creates no new rights but establishes special tribunals for special 
classes of cases and it may be that the special rights given under the Workmen’s 
Compensation Act may make it necessary to hold that there was revisional jurisdic- 
tion in the High Court over the orders of the Commissioner. Secondly, the Work- 
men’s Compensation Act provides an appeal to the High Court in certain cases 
while there is no such appeal provided under the Payment of Wages Act. Thirdly, 
a Commissioner for Workmen’s Compensation can submit a case to the High 
Court while there is no such provision under the Payment of Wages Act. 

Coming next to the full bench case of the Lahore High Court in Works Manager, 
Carriage and Wagons Shops, Moghalpura v. Hashmai,* the first argument that 
yar re with their Lordships was that the Authority had all the attributes of a 
civil Court. Abdul Rashid, Acting Chief Justice, observed as follows (p. 18) :— 

“* One of the fundamental tests whether a certain Tribunal is a Court or is not so is whether 

it exercises jurisdiction by reason of the sanction of the law or whether jurisdiction is given to it 
by the voluntary submission of the parties to a dispute.” 
The test so adopted merely draws a distinction between such tribunal as an arbitra- 
tor to whom there is a voluntary submission of the parties and other tribunals 
created by law. If this test were adopted, all tribunals created by law must 
necessarily be regarded as Courts. In election matters whenever there is a dispute, 
the matter is under law decided by such a tribunal as a District Judge or a Judge 
of the Small Causes Court, and it has been held in numerous cases by our High 
Court that a District Judge or a Small Cause Court Judge deciding an election 
dispute is not a Court. It cannot, therefore, be said to be an invariable rule that 
every tribunal created by Legislature and exercising the Sovereign’s power to 
decide a dispute between the subject is necessarily a Court within the meaning of 
8. 115 of the Civil Procedure Code. : 

Another test which was applied by the full bench was whether the tribunal takes 


' cognisance of a Its and whether in exercising its functions it proceeds in a judicial 


manner. Most tribunals created by statutes have got to proceed in a judicial 
manner, observe the principles of natural justice and decide cases in accordance 
with law or justice, equity and good conscience. Merely because most tribunals 
proceed on these principles, it does not necessarily follow that they become Courts 
of civil judicature so as to come within the purview of s. 115 of the Civil Procedure 
Code. We have already referred to a passage in Halsbury’s “Laws of England’’ 
from which it would appear that there are many tribunals which have the trappings 
of a Court but are nevertheless not Courts in the sense of exercising judicial power. 


1 [1987] A. L R. Sind 6. 2 (1945) L L. R. 28 Lah. 1, F. B. 
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As we have stated above and as was held by Mr. Justice Chagla in People’s 
Own Provident and General Insurance Company v. Guracharya, the fact that powers 
similar to the powers of a civil Court are gizen by a statute does not constitute 
that tribunal a Court. ` 

The third argument that weighed with the learned Judges ETER the full 
bench was that under s. 17 of the Actifthe compensation awarded by the Authority 
exceeds Rs. 800 the employer can prefer an sppeal before the District Court, and 
if the total amount of wages deducted from the employee exceeds Rs. 350 he can 
also prefer an appeal to the District Court. The learned Judges thought that it 
was clear from these provisions that if the amounts are above Rs. 300 and Rs. 50 
respectively, the Authority should be regarded as subordinate to the District 
Court and they considered it “anomalous if it were held that if the Court directs 
the employer to pay a sum of Rs. 800 to the employee, the Authority is a Court, 
but that if the Authority directs the payment of a sum of Rs. 299 it is not a Court 
and that neither the District Court nor the High Court has power to correct the 
grossest abuse of eee and procedure if the amount awarded is Rs. 299.” 
With respect we do not think that this argument is sufficient to constitute the 
Authority a Court. The Authority does not become a Court subordinate to the 
District Court merely because an appeal is provided from its decisions to the 
District Court. When the High Court entertains an application against the deci- 
sion of a District Court in appeal from a decision of the Authority, the High Court 
exercises revisional jurisdiction over the District Court. There is no question of 
depriving the High Court of revisional jurisdiction to correct the grossest abuse of 
authority by limiting the amount awarded to Rs. 299. A line has to be drawn 
at some point beyond which there can be an appeal to the District Court and 
below which no appeal lies. 


The last argument which was upheld by the full bench of the Patna High Court 
and which appealed to the learned Judges constituting the full bench of the Lahore 
High Court was that there was no antithesis ketween persona designata and Court. 
We ourselves should have been inclined to the view that the expression persona 
designata would suggest that the Authority which is so designated is not a Court. 
But our view is strengthened by a decision of a division bench of this Court in 
Sholapur Municipality v. Tuljaram Krishnasc.1 Mr. Justice Patkar at page 552 
of the Report draws a distinction between a Court and a persona designata. The 
conclusion at which he arrives is : 

“Tt appears, therefore, that where a Judge or the presiding officer of a Court as distinguished 

from the Court itself is directed to perform any function of an authority created by a statute 
such a Judge may be considered as a persona designate and not a Court, but where a civil Court 
subordinate to the High Court is constituted an author-ty to decide the rights between the parties 
and 1s directed to perform judicial functions, it is diffleult to hold that such a Court is a persona 
designata and not a Court subordinate to the High Court,” 
If Mr. Justice Patkar was prepared to hold that if a presiding officer of a Court was 
a persona designata and not a ‘ Court’ if he was directed to perform any function 
of an authority created by a statute, it would follow that the reasoning would 
apply with even greater force when the Authority which is directed to perform 
judicial functions is not the presiding officer of a Court at all but an independently 
created tribunal. 

Apart from the decision of the full bench o? the Lahore High Court, the point 
came up for a direct decision in three cases of the Nagpur High Court. In T'urabali 
v. Sorabji? Mr. Justice Bose held that “ the authority appointed by the Provin- 
cial Government under s. 15(Z) of the Payment of Wages Act to settle claims under 
the Act was a persona designata and not a civil Court subordinate to the High 
Court within the meaning of s. 115 of the Civil Frocedure Code.” He held therefore 
that “ the High Court had no jurisdiction to entertain a revision against a decision 
of such an Authority.” With respect we are in agreement with the view expressed 
by the learned Judge. A similar question arose before the same Court two months 


1 (1981) I. L. R. 55 Bom. 544, 2 [1944] Nag. 581. 
s. c. 88 Bom. L. R. 1067. 
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later and Mr. Justice Bobde held in Shrinivas v. Superintendent, Government 
‘Printing, Nagpur,! that “the word ‘final’ in s. 17(2) of the Payment of Wages Act 
means that an appeal will not lie as provided by s. 17(T) of the Act, and that it 
does not prohibit an application for revision under s. 115 of the Civil Procedure 
Code.” The view of the learned Judge that the word “ final” in s. 17(2) merely 
precludes an appeal has the support of many decisions of both this High Court 
and other High Courts. But the question whether the Authority was a Court at all 
does not appear to have been argued before the learned Judge and in any case, 
the direct authority of the earlier decision of Mr. Justice Bose does not appear to 
have been brought to the notice of the learned Judge. In Debidutt v. C. I. Electrical’ 
Supply Co.2 Mr. Justice Sen noticed the conflict between the two earlier decisions 
of the same Court referred to above and stated that “‘if it had been necessary for - 
him to reconsider those cases, he would have referred the matter to the Honourable 
the Chief Justice for constituting a division bench to resolve the conflict’; but 
the matter before him, however, came on a revision application against the appellate 
authority, which in that case was the District Judge, and there was no dispute nor 
can there be any, that the High Court has revisional jurisdiction against the order 
of the District Court functioning as a Court and not as a persona designata. 

Sir Jamshedji Kanga referred us to three decisions of this Court in which this 
Court entertained applications in revision under the Payment of Wages Act. But 
if those cases are examined, it would appear that the applications in revision were 
in respect of the orders passed by the District Court or the Small Causes Court. 
In Dixit v. Senior Inspector of Factories,* the delayed wages were awarded by the 
Magistrate functioning as the Authority, and this order was confirmed by the 
District Judge. It was against the order of the District Judge that an application 
was entertained in revision by this Court. No question of the jurisdiction of this. 
Court to entertain revision applications against the order of the Authority was 
raised, as the order sought to be revised was the District Judge’s order. In 
Arvind Mills, Lid. v. Gadgil,4 again the application entertained by this Court 
was er the order of the Assistant Judge functioning as an appellate Court 
over the decisions of the Authority under the Payment of Wages Act, which in 
that case was the City Magistrate of Ahmedabad. Obviously a revision application 
lay over the decision of the Assistant Judge and no question arose about the 
entertainment of a revision application against the decision of the Authority itself. 
And, lastly, in Chimanlal v. Inspector of Factories, applications were filed against 
the decision of the Assistant Judge who had decided appeals against the Authority 
under the Payment of Wages Act, which in that case was the Court of the Addi- 
tional District Magistrate, Ahmedabad. Mr. Justice Divatia held that no appeals 
lay against the decisions of the Assistant Judge and allowed the actual appeals 
that were filed to be converted into revision applications, although in deciding 
those revision applications he did go into the question whether the Magistrate 
functioning as an Authority had jurisdiction to entertain those applications for the 
payment of compensation alone. In any case, the question whether the High 
‘Court could entertain any direct revision application against the decision of the- 
authority under the Payment of Wages Act was never argued and in form at least 
he was considering revision applications against the orders of the Assistant Judge. 
No authority has been cited to us which holds that the High Court can entertain 
revision applications direct from the decisions of the Authority under the Payment 
of Wages Act. As was pointed out by Mr. Justice Chagla in People’s Own Provident 
and General Insurance Company v. Guracharya, the fact that the Act permits appeals 
to the District Court would give revisional powers to the High Court when the- 
District Court decides the appeal; but the mere fact that a statute provides an 
appeal to a Court from a particular body does not necessarily make that body a 
Court. With respect we are in agreement with this view, although that view was- 

ressed with reference to a similar provision under the Bombay Agricultural 
Debtors’ Relief Act. 


1 [1944] Nag. 540. ` ~ 4& (1940) 42 Bom. L. R. 955. 
2 [1945] A LRN . 244. 5 [1922] A. I.R. Bom. 278. 
8 (1988) 41 Bom. L. R. 1288. 
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For all these reasons we are of opinion that the Authority under the Payment 
of Wages Act is not a Court within the meaning of s. 115 of the Civil Procedure 
Code and that therefore this Court has no revisional jurisdiction over the orders 
of that Authority. The application is therefore dismissed and the rule discharged 
with costs. 

Rule discharged. 


Before Mr. Justice Dixit and Mr. Justice Jahagirdar. 
SANKALCHAND KUBERDAS JINGAR v. JOITARAM RANCHHOD 
KUMBHAR.* 
Indian Contract Act (IX of 1872), Sec. 55—Agreement of sale—Sale price to be paid within fined 
. time with provision of monthly interest—Rent note passed simultaneously by purchaser—W hether 
time essence of contract. 

The defendant, who had purchased certain property from the plaintiff’s vendees, entered 
into an agreement with the plaintiff under which the defendant agreed to sell the property 
to the plaintiff for Rs. 2,000 to be paid at any time within three years with interest at 
Re. 0-14-6 per cent. per month, If the money was not paid, the defendant was at liberty 
to deal with the property in any manner te hked. On the day this agreement was executed, 
the plaintiff passed a rent note in defendant’s favour in respect of the property purchased by 
him, agreeing to pay Rs. 17-8-0 per month which roughly represented interest on Rs. 2,000. 
In a suit by the plaintiff for specific performance of the agreement to sell the property, the 
defendant contended that time was of the essence of the contract, and as the payment was 
not made within three years, he was at liberty to do anything he liked with the property 
and the plaintiff was not, therefore, entitled to specific performance :— 

Held, that as the amount of the defendant was allowed to earn interest, the parties to the 
agreement regarded that time was not of the essence of the contract, and, therefore, the suit, 
which was filed within three years from the expiry of the period within which the amount 
was to be paid, was in time, and the agreement to sell could be specifically enforced. 

Jamshed Khodaram Irani v. Burjorji Dhunjibha! and Kalu v. Narayan, applied. 

Srece performance of contract. 

Joitaram Kumbhar (plaintiff), who was the owner of certain properties, had 
sold these to some persons but continued to remain in possession. Sankalchand 
Jingar (defendant) purchased the properties in the name of his minor son, Chandra- 
‘kant, for Rs. 1,500, from the plaintiff’s vendees. 

On October 29, 1984, there was an agreement between the defendant and the 
plaintiff, under which the defendant agreed to sell the properties to the plaintiff 
for Rs. 2,000, the said amount to be paid at any time within three years with 
interest at Re. 0-14-6 per cent. per month. If the money was not paid, the defen- 
dant was at liberty to deal with the property in any manner he liked. On the same 
-day as this agreement, the plaintiff executed a rent note in the defendant’s favour 
in respect of the properties purchased by him, agreeing to pay Rs. 17-8-0 per 
month, which roughly represented interest on Rs. 2,000. 

On July 20, 1987, the defendant sent a notice to the plaintiff calling upon him 
“to pay the arrears of rent and give vacant possession within fifteen days. The 
defendant subsequently filed suit No. 182 of 1989 against the plaintiff to recover 
possession of the properties on the strength of the rent note. A decree was passed 
in favour of the defendant and in execution of it he got possession in June 1940. 

On October 26, 1940, the plaintiff filed the present suit against the defendant 
for specific performance of the agreement to sell. The defendant inter alia 
contended that time was of the essence of the contract and as the money was not 
paid within three years the plaintiff was not entitled to specific performance. 
“The trial Judge decreed the specific performance of the agreement observing as 
follows in his judgment :— 3 

“ Now I proceed to interpret the agreement exhibit 42...If we restrict our attention to the 

terms used and to no other consideration which the terms suggest the terms do attempt to make 


* Decided, December 12, 1947. First Appeal ‘1 (1915) L. R. 48 I. A. 26, 
“No. 889 of 1948, from the decision of E M. 8. c. 18 Bom. L. R. 163. 
„Joshi, Joint Civil Judge (Senior Division) at 2 (1926) 29 Bom. L. R. 56. 
-Ahmedabad, in Special Suit No. 89 of 1942. 
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time the essence of the contract. Because they do say ‘if you fail to pay within the period 
mentioned the sum mentioned above...we will do with the property as we will choose and in 
that property you will have no right remaining therein.’ But there is this consideration that the 
clause itself shows that the money shall be repaid at interest that is it does create the relationship 
of a borrower and the lender. No other personal consideration seems to have entered into the 
minds of the parties when they entered into that transaction. Now admittedly this contract 
is by itself unable to create transaction of mortgage. It is unregistered. The plaintiff has not 
been a party to the sale deed which the defendant got. Technically as far as the documents 
exhibits 82 to 84 go the defendant has no title to the property and therefore no legal mortgage 
could ever be traced out from exhibit 42. But it is clearly on the same footing as any other 
agreement of purchase of land within given period and the land subject-matter of the contract 
had one time belonged to the would-be purchaser and the would-be purchaser was to be regarded 
as the borrower of a sum larger than the price which the covenantor paid for the land. In my 
humble opinion therefore it cannot be held that in the present case time would be legally held to 
be of the essence of the contract and relief be refused to the plaintiff on that ground.” 


The defendant appealed to the High Court. 


J.C. Shah, with N. C. Shah, for the appellant. 
R. J. Thakor, with R. M. Shah, for the respondent. 


Janacimpar J. The facts of the case are as follows : 

The plaintiff was the owner of the suit properties. He had sold them to different 
persons but had'continued to remain in possession. The defendant purchased the 
properties in the name of his minor son for Rs. 1,500 from the plaintiff’s vendees. 
On October 29, 1984, there was an agreement, exhibit 42, between the defendant 
and the plaintiff, under which the defendant agreed to sell the property for Rs. 2,000 
to be paid at any time within three years with interest at Re. 0-14-6 per cent. 
per month. If the money was not paid, the defendant was at liberty to deal with 
the property in any manner he liked. On the same day, the plaintiff executed 
a rent note in defendant’s favour in respect of the properties purchased by him, 
agreeing to pay Rs. 17-8-0 per month. On July 20, 1987, the defendant sent a 
notice to the plaintiff calling upon him to pay the arrears of rent and give vacant 
possession within 15 days. On August 14, 1987, the plaintiff replied by exhibit 86, 
alleging that he had sold to the defendant by conditional sale for Rs. 2,000 and 
that the defendant was to sell the properties to him if he paid Rs. 2,000 with interest 
at the rate of Rs. 17-8-0 per month, which amount the defendant was pleased to 
call as rent, and that he was arranging to return the amount due to him. The 
defendant sent another notice by exhibit 87 on December 81, 1987, calling upon 
him to surrender possession immediately and intimating to him that a suit would be 
filed against him if he failed to vacate. In this notice defendant did not say 
anything about the allegations made by the plaintiff in exhibit 86. The defendant 
then filed Regular Suit No. 182 of 1989 against the plaintiff to recover possession 
of the properties on the strength of the rent note and obtained a decree, and in 
execution of the decree he got possession in June 1940. On October 26, 1940, 
the present suit was filed by the plaintiff in forma pauperis for specific performance 
of the agreement to sell executed’ on October 29, 1984. 

The defendant denies the plaintiff's claim and contends that his minor son 
Chandrakant in whose name the sale deeds stand was a necessary party, that 
the suit is time-barred, that the time was of the essence of the contract, and as 
the money was not paid within three months, the plaintiff is not entitled to specific 
performance and that the agreement to sell, not being registered, was inadmissible 
in evidence. The trial Court held that Chandrakant was not a necessary party, 
that the agreement was not required to be registered, and that the suit is neither 
barred by time or laches and that the plaintiff did not commit the breach of his 

romise to pay and that it is proved that negotiations with Ghanchi were broken 

ecause of defendant’s action. The Court therefore decreed the specific perform- 
ance of the agreement, subject to certain conditions with which we will deal later. 
Against this decree the defendant comes in appeal. 

In appeal he concedes that the agreement does not require to be registered 
and is admissible in evidence and that the suit is within time. His principal 
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contention is that the finding of the lower Court that the plaintiff did not commit 
the breach of his promise to pay is wrong and that the time was of the essence of 
the contract and as the payment was not made within three years, he was at liberty 
to do anything he liked with the property and that the plaintiff is not therefore 
entitled to specific performance even m equity. ; ` 

We are not convinced that the learned Judge is right in holding that the plaintiff 
did not commit breach of his promise to pay. It is the plaintiff’s case that the 
defendant had been responsible for the plaintiffs failure to pay in time. According 
to him he had persuaded one Ghanchi to advance to him Rs. 8,000. It was 
arranged that the Ghanchi should pay Rs. 3,000 to plaintiff and the plaintiff 
was to pay the same to defendant and get a sele deed in his favour and the plaintiff 
- then was to pass a mortgage deed in favour of the Ghanchi in respect of those 
properties. This part of the plaintiff’s story is corroborated by entries in the stamp 
vendor’s book which shows that on April 14, 1986, stamps of the value of Rs. 49 
were purchased in the name of the defendant and stamps worth Rs. 78-8-0 were 
purchased in the name of the plaintiff. This amount of Rs. 127-8-0 for the purchase 
of stamps was advanced to the plaintiff by the Ghanchi and the plaintiff had 
‘executed a pro-note for that amount in the Ghanchi’s favour. The stamp vendor’s 
book contains the thumb impression of the defendant against the entry of Rs. 49. 
It is therefore clear that the defendant was a party to this arrangement. But the 
versions of the plaintiff and the defendant differ with regard to what happened 
subsequently. According to the plaintiff, the negotiations fell through because 
the defendant refused to show his title deeds to the Ghanchi. The defendant, 
on the other hand, says that he showed the title deeds to the Ghanchi but he 
-declined to advance Rs. 8,000 to plaintiff as zhe sale deeds had been taken in the 
name of his minor son Chandrakant. We are inclined to hold that the defendant’s 
version is true. The Ghanchi had filed a Smell Cause suit to recover Rs. 127-8-0 
‘from the plaintiff on the promissory note. The present plaintiff then contended 
in his written statement that he was not liable to pay as the Ghanchi committed 
a breach of agreement by refusing to advarce Rs. 8,000. When the plaintiff 
was asked in his cross-examination about this written statement in the suit on the 
pro-note, he admitted that what he stated in the written statement was true. 
In this written statement the present plaintiff has not stated anything about the 
defendant’s refusal to show the title deeds. The plaintiff has therefore not 
established that the defendant was responsible for the failure of negotiations with 
the Ghanchi. But this incident only serves the purpose of showing that the 
plaintiff was attempting to pay the amount to the defendant but he did not 
succeed as the title deeds were in the name of a minor and the Ghanchi was not 
willing to risk his money. 

The next point is whether the time was of the essence of the contract. The 
answer to it is decisive of the appeal. The law on the point is contained in s. 55 
of the Indian Contract Act which provides that : 

«Whena party to a contract promises to do a certain thing at or before a specified 
time and fails to do any such thing at or before the specified time, the contract becomes voida- 
ble at the option of promisee, if the intention of the parties was that time should be of the 
essence of the contract.” 

In the leading case of Jamshed Khodaram Iravt v. Burjorjt Dhunjibhat,) their 
Lordships observe (p. 81) that they : 

“do not think that this section lays down any principle which differs from those which 
obtain under the lew of England as regards contracts to sellland. Under that law equity, which 
governs the rights of the parties in cases of specific performance of contracts to sell real estate, 
looks not at the letter but at the substance of the agreement in order to ascertain whether the 
parties, notwithstanding that they named a specific time within which completion was to take 
place, really and in substance intended more than that it should take place within a reasonable 
time.” = 

Bearing these principles in mind, we have to construe the agreement exhibit 42. 
It is executed by the defendant in plaintiff’s favour. It runs as follows: 

“this is to execute this Karar to you that the properties as mentioned below have been 


1 (1015) L. R. 48 I. A. 26, s.c.18 Bom. L, R. 168, 
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purchased by me for an amount of Rs. 2,000, and I have got this document registered. But the 
said properties were originally of your ownership and hence in case you pay me Rs. 2,000, as the 
sale price and the amount of interest calculated at the rate of Re. 0-14-6 per cent. per month 
within a period of three years from today, then I shall transfer the abovementioned property 
at your cost and risk. But in case you do not pay the said amount within the period of three years 
mentioned above, then on the expiry of the period we shall deal with the property in the manner 
I like and the said property shall be mine and you shall have no right therein. But if you pay 
the amount as mentioned above in the said period, then I shall transfer the said property to 
your name,” 

On this very day simultaneously with this document, plaintiff executed a rent 
note exhibit 89 in favour of the defendant. It reads as follows: 

“ You have purchased the properties mentioned below. I have taken on rent the same from 
you for a period of 1] months and 29 days with rent accruing due from October 22,1984. That 
rent for the same is fixed at the rate of Rs. 17-8-0 per month and I shall pay the said rent to you 
every month as it accrues due and on expiry of the period, I shall hand over possession of the same 
with the rent which may have accrued due by vacating the said property.” 

In our view these two documents form part of the same transaction and they 
have to be read together, and we have to gather the intention of the parties whether 
they regarded the time as of the essence of the contract. 

At the time when the defendant purchased the properties, the plaintiff was 
in}possession. He was the original owner of the properties. He was unwilli 
to surrender possession of this property to the defendant. The defendant there- 
fore agreed that he was prepared to sell the property to the plaintiff if he paid 
Rs. 2,000 with interest at Re. 0-14-6 per cent. per month within three years. 
The interest at Re. 0-14-6 on Rs. 2,000 roughly comes to about Rs. 17-8-0 per 
month. The plaintiff therefore executed a rent note agreeing to pay Rs. 17-8-0 
per month. The intention therefore appears to be this that the defendant’s capital 
of Rs. 2,000 was to earn interest in the form of rent and the plaintiff was to remain 
in possession. As the defendant’s amount was earning interest, tlme could not 
have been of the essence of the contract. 

But it is urged by Mr. J. C. Shah, the learned counsel for the appellant, that 
in this agreement there is an express condition that if the plaintiff failed to pay 
Rs. 2,000 with interest within three years, the defendant would be at liberty to 
sell it to any one he liked and that the plaintiff would have no right in the property 


_ and that this case is ngt therefore affected by the ruling in Jamshed Khodaram 


Irani v. Burjorjt Dhunjibhat. In the Privy Council case the respondent had agreed 
to sell to the appellant certain leasehold land for Rs. 85,000 of which Rs. 4,000 
were paid as earnest money. The agreement provided that the balance should 
be paid on completion which was to take place in two months and that if the 
appellant did not pay within the fixed time, he should forfeit the deposit and the 
respondent should be at liberty to resell the land. On October 6, 1911, when the 
appellant’s reasonable requisitions as to title had not been complied with, the 
respondent purported to rescind the contract and forfeit the deposit and yet though 
the agreement pone that in case the appellant failed to pay Rs. 81,000 within 
two months, t viel epee would forfeit his security and the respondent would 
be at liberty tor the land, their Lordships held that the contract did not make 
time of the essence of contract and that the appellant was entitled to specific 
performance. Their Lordships, after referring to the cases of Tilley v. Thomas,1 
and Roberts v. Berry,? observe (p. 82) : 

“ Their Lordships will add to the statement just quoted these observations. The special 
jurisdiction of equity to disregard the letter of the contract in ascertaining what the parties to 
the contract are to be taken as having really and in substance intended as regards the time of its 
performance may be excluded by any plainly expressed stipulation. But to have this effect 
the language of the stipulation must show that the intention was to make the rights of the partles 
depend on the observance of the time limits prescribed in a fashion which is unmistakable. The 
language will have this effect if it plainly excludes the notion that these time limits were of merely 
secondary importance in the bargain, and that to disregard them would be to disregard nothing 
that lay at its foundation. Prima facie, equity treats the importance of such time limits as being 


1 (1867) L. R. 8 Ch. 61. : f 2 (1853) 8 De G. M. & G. 284, 289. 
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subordinate to the main purpose of the parties, and it will enjoin specific performance notwith- 
standing that from the point of view of a Court of law the contract has not been literally performed 
by the plaintiff as regards the time limit specified. This is merely an illustration of the general 
principle of disregarding the letter for the substance which Courts of Equity apply, when, for 
instance, they decree specific performance with compensation for a non-essential deficiency in. 
subject-matter.” 

Now, this case has been followed by our High Court in Kalu v. Narayan. The 
facts in that case are very similar to the facts in the present case. The defendants 
in that case had agreed to sell their lends to plaintiffs and stipulated that the 
consideration money was to be paid after four years from the date of the agreement. 
At the same time, the plaintiffs executed a rent note for a period of four years and. 
continued in possession of the lands. After tae expiry of the period, the defendant. 
filed a possessory suit on the rent note and recovered possession and then the plain- 
tiffs sued for specific performance of the contract. There it was held that “ under 
the circumstances, time was not of the essence of the contract.” Now, in this case, 
as in our case, the plaintiffs had first filed a suit for redemption of the mortgage, 
and when that suit was dismissed, he filed the present suit for specific performance 
of the agreement, and their Lordships observed (p. 58) : 

“ It is quite true that the property in question originally belonged to the plaintiffs’ father 
but it was sold to defendants’ father in 1904; and as this contract was entered into in 1917, 
it is difficult to treat it as connected with the sale of 1904, and as an agreement of re-purchase. 
In fact, it is an independent transaction. It might have been induced by the consideration 
that originally the property belonged to the plaintiffs’ father, but it cannot, on that account, be 
treated as connected in any way with the transachon of 1904. The contract in terms purports 
to be a contract for the sale of immoveable property znd certain period is stated, after which the 
payment contemplated under the contract is to be made. Such a contract is not any the less 
an ordinary contract of sale simply because the intending purchaser was the original owner of the 
property some years ago. The contract in terms does not refer to the transaction of 1904. 
Treating it as an‘ordinary contract of sale, it se2ms to us that the lower appellate Court was right 
in holding that the observations in Jamshed’s case, which have been above referred to, would 
be applicable to such a contract.” 

It may be noted that in this case the plaintiff had executed a rent note for a period 
of four years and continued in possession of the lands as tenants, and under the 
circumstances the Court came to the conclusion that the intention of the parties 
was that time was not of the essence of the contract. Now, applying these princi- 
ples to the facts of our case, we hold that as the amouñt of the defendant was 
allowed to earn interest, the parties regarded that time was not of the essence of the 
contract. If that be so, the present suit, which has been filed within three years 
from the expiry of the period within which the amount was to be paid, is in time, 
and there is no reason why the agreement to sell should not be specifically enforced. 

The learned trial Judge has passed a decree in favour of the plaintiff in these 
terms : 

“ It is declared that plaintiff is entitled to recover possession of the property mentioned in 
the plaint after he pays in Court a sum of Rs. 2,000 ani interest on Rs. 2,000 from 29th October 
1984 to the date the defendant got possession by Civil Darkhast No. 884 of 1989 in execution of the 
decree in Civil Suit No. 182 of 1989 if the defendant expresses his intention in writing nct to claim 
the amount of rent and mesne profits given to him by the aforesaid decree. The defendant, 
if he wants this relief, must make the election within two months from this date and inform the 
Court of it within that period.” 

Now, with regard to this latter part of the decree, it is contended by Mr. J. C. Shah 
that the defendant was the owner of the property and he was therefore entitled to- 
recover the income of the property which was let to the plaintiff, and in addition 
to this, as the plaintiff had agreed to pay interest on Rs. 2,000 at any time when 
he exercised the option within three years of purchasing the property, he is entitled 
both to the rent as well as interest on the property. But we are not prepared to 
accept this contention. The real intention apvears to be that the defendant was 
to be paid interest in the form of rent. The consideration for purchase was not 
to increase as time went on. Only interest on Rs. 2,000 was to be paid, and this. 
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interest took the form of the rent of the land which’ the plaintiff had taken under 
the rent note. We therefore hold that the defendant must be put to his election. 
Either he should receive the interest on Rs. 2,000 or he should be prepared to exe- 
cutejthe decree which he had obtained: We therefore confirm this part of the decree, 

Then there are certain other observations made by the learned udge with regard 
to the exact form of the decree. Hesaysthatas the sale deeds stand in the name of 
the defendant’s minor son Chandrakant, the defendant should obtain the consent of 
the minor for the sale of this property, and until that is done, he is not entitled to 
recover the ‘amount paid by the plaintiff in Court. We, however, think that this 
arrangement is not at all necessary, because the defendant has stated in his own 
evidence that he purchased the property in the name of his minor son and that the 
money belonged to his wife. That means that he concedes that Chandrakant was ' 
only a benamidar for him and further the defendant himself, as owner of the 
‘property, entered into the agreement with the plaintiff for the sale of the property 
‘and defendant in his own name took the rent note from the plaintiff. These 
circumstances show that Chandrakant was only a benamidar for the defendant, 
and it is not necessary that the defendant should produce a consent of the minor 
in writing before he is entitled to withdraw the amount deposited by the plaintiff. 

The result is that we substitute in place of the decree passed by the lower Court 
the decree in the following terms : 

1, That it is declared that the plaintiff is entitled to have the agreement of 
sale dated October 29, 1984, set out in exhibit 42 in the suit specifically enforced, 
‘and it is directed that the defendant, do convey within two months from the date 
of receipt of record and proceedings in the lower Court the properties: mentioned 
in the said agreement to the plaintiff and'put ‘him in possession of the same. 
In case the defendant makes default, the plaintiff may get the conveyance 
executed through the Court and recover possession in execution. 

2. That the plaintiff do deposit the sum of Rs. 2,000 with interest thereon in. 
* Court within one month of the receipt of the record by the trial Court if he has not. 
already deposited the amount. 

8. That the defendant will be entitled to interest on the said sum of Rs. 2,000 
at the rate agreed upon from October 29, 1984, up to October 28, 1940, on which 
date he recovered the possession of the whole property in execution of the decree 
in suit No. 182 of 1989. Any amount recovered by the defendant for rent in 
execution of the said decree to be set off against the amount of interest. The said 
amount shall be deposited by the plaintiff within one month of the receipt of the 
record by the trial Court. On such deposit being made, the decree for rent in Suit 
No. 182 of 1989 shall be deemed to be satisfied. 

4, That the defendant ‘will pay the costs of the appeal to the plaintiff. The 
plaintiff is entitled to the costs of the suit.’ The order regarding the payment of 
the court-fee’' to Government as framed by the lower Court will stand. 

5. In the event of the plaintiff’s failure to deposit the amount, in Court as 
mentioned above, his suit hall stand dismissed with costs and there. will be no 
order of costs in appeal. 

Decree confirmed in part. 


L. Rew 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice. 
SHRIPATRAO MADHAVRAO SHINDE v. PARVATIBAI GANPATRAO 
SHINDE.* 

-Bombay Hereditary Offices Act (Bom. Act V of 1886), Sec. 2— Watan property held by two brothers— 
One brother dying leaving widow and son—Son dying unmarried—Adoption by widoww—W hether 
adopted son entitled to share tn watan property. 

Certain watan property devolved upon two brothers S and G after the death of their 
father who owned it. G died leaving a widow and a son, who died unmarried. The widow 
then made an adoption. On the question whether the adopted son was entitled to a half 
share in the watan property, it was contended by S that the normal rule of Hindu law of 


succession did not apply to watan property which was governed by the Bombay Hereditary 
Offices Act, 1886 :— 


Held, that as the claim of the adopted scm was cot through the widow but was put forward. 
as the male heir of G who was nearer in succession than S, the adopted son was entitled to 
the watan property as the widow's power to adopt. was not exhausted. 

Bhimabai v. Tayappa Murrarrao! and Krishnaji v. Tarawa, not followed. 

Anant Bhikappa Patil v. Shankar Ramchandra Patt? and Amarendra Man Singh v. 

Sanatan Singh,‘ referred to. 


Onze Madhavrao Shinde was the owner cf certain Deshmukhi watan lands 

situated at Ambade in Javali taluka. After his death they devolved upon his 
two sons, Shripatrao (plaintiff) and Ganpatrao. There was no partition by metes 
and bounds between the two brothers, but there was a severance of their interest in 
their joint family properties which they held as tenants-in-common. 
” Ganpatrao died leaving him surviving his widow Parvatibai (defendant No. 1) 
and a son, Ramchandra. Defendant No. 1, as guardian of her minor son Ram- 
chandra, brought a suit against the plaintiff for partition and possesion of his half 
share in the family properties. Ramchandrz died unmarried on July 22, 1921, 
during the pendency of the suit. Defendant No. 1 was brought on the record 
and she prosecuted the suit in her own right as the heir of Ramchandra. This 
suit ended in a compromise according to which defendant No. 1 was awarded a 
half share in the suit lands. 

On April 28, 1928, defendant No. 1 adopted Bajirao (defendant No. 2) as a son 
to her deceased husband. : 

The plaintiff filed the present suit on April 19, 1940, for a declaration that he 
was the reversionary heir to the watan lands and that defendant No. 2 had no 
right to them and for an injunction restraining defendant No. 2 from making 
vahiwat of the lands. The plaintiff inter alia contended that the lands given to 
defendant No. 1 under the compromise decree had been given to her for her main- 
tenance, that'she was not the absolute owner of those lands, that she had no right 
to make an adoption and that defendant No. 3 could not claim any interest in the 
suit lands on the strength of his adoption. 

The trial Judge held that as defendant No. 1 was postponed as an heir to her son 
Ramchandra in the order of succession according to s. 2 of the Bombay Hereditary 
Offices Act, 1886, Ramchandra’s interest in the watan property vested in the 
plaintiff on his death and defendant No. 2 could not, on the strength of his adoption 
‘by defendant No. 1, divest him of that interest and that the share in the lands 
awarded to defendant No. 1 under the compromise decree had been given to her 
absolutely, and not as a provision for her maintenance. He, therefore, held that 
defendant No. -1 had acquired an absolute interest in the suit lands, and not the 
limited estate of a Hindu widow, that the share allotted to her became her stridhan 
property and, consequently, defendant No. 2 was entitled to inherit the lands 
from her as her stridhan heir. In his judgmert he observed as follows :— 

“ It was urged on behalf of defendant No. 2 that independently of the decree, exhibit 4, he 


* Decided, February 6, 1948. Second Appeal 1 
No. 6096 of 1944, from the decision of S. H. ; 
Naik, Assistant suare ar Satara, in Appeal 2 (1900) I. L. R. 24 Bom. 484, 
No. 827 of 1941, c ing the decree passed s. c. 2 Bom. L. R. 276. 
by B. N. Lokur, Civil Judge (Junior Division) 8 (1948) 46 Bom. L. R. 1, 4, P.C. 
at Wai, in Suit No. 801 of 1940. 4 (1988) 85 Bom. L. R. 859, P.C. , 
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das acquired a right in the suit lands by reason of-his adoption. The argument advanced by 
dis learned pleader in this connection is that on the death of Ramchandra his separate interest in 
the family property devolved upon his mother who, by adopting. defendant No. 2, had the 
power to divest herself of that interest in favour of her adopted son. This argument would 
have held good if the interest of Ramchandra was the interest in non-watan property and since 
the mother of Ramchandra was not entitled to inherit to that interrest under the law of succession 
telating to watan property prior to the amending Act XI of 1928, the argument cannot be accepted. 
‘On the death of Ramchandra his interest was inherited by the plaintiff himself in preference to 
defendant No. 1, the mother of Ramchandra. Any subsequent adoption of defendant No. 1 
cannot divest the plaintiff of the interest of Ramchandra, firstly, because the succession had 
already opened before the adoption and the interest already vested in the next heir (vide Balu 
Sakharam v. Lahoo, 89 Bom. L. R. 882, F.B. and Radhabai v. Rajaram, 40 Bom. L. R. 559, F.B.) 
and secondly because the mother, defendant No. 1, who was not the heir to the watan property, 
cannot so adopt a son as to confer upon him any rights over the inheritance which has already 
vested in the next heir to the watan property (vide Adiveva v. Chanmallgawda, 26 Bom. L. R. 860). 
Hence the adoption cannot, in itself, acquire for defendant No. 2 any right in the interest of 
Ramchandra in the watan property of the family. However, defendant No. 2 is not prevented 
from inheriting the stridhan property of defendant No. 1 as her:next heir. Since I have held 
above that the transfer of the suit lands to defendant No. 1 under the decree, exhibit 4, amounts to 
a mere alienation and that the suit lands become the stridhan property in the hands of defendant 
No. 1, defendant No. 2 is entitled to inherit to the same on her death. Hence the suit lands 
annot revert to the plaintif.” A ` i . 
On appeal the Assistaat Judge confirmed the decree of the trial Court. 


' The plaintiff appealed to the High Court. 


` T. N. Walavalkar, for the appellant. 
M. M. Virkar, for the respondents. 


“Craaua C. J. , In this appeal the question that arises for decision is the succession 
fo certain lands which are governed by the Bombay Hereditary Offices Act, V 
of 1886. The facts briefly are these. One Madhavrao Shinde was the owner of 
these lands. On his death they devolved upon his two sons Shripatrao who is 
the plaintiff and Ganpatrao. Ganpatrao died leaving his widow Parvatibai who 
is defendant No.1. Ganpatrao had a son Ramchandra who died on July 22, 1921, 
issueless and unmarried. On April 28, 1928, Bajirao was adopted by Parvatibai, 
and the question is whether by reason of the adoption Bajirao, defendant No. 2, 
is entitled to the watan lands. , . 

There can be no doubt that if succession was governed by the ordinary principles 
of Hindu law, in view of the recent decisions of the Privy Council, although on the 
death of Ramchandra the property would go to the next reversioner of Ganpatrao, 
viz. plaintiff, on the adoption of Bajirao on April 28, 1928, the property vested in 
the plaintiff would be divested and Bajirao would become entitled to those pope 
But Mr. Walavalkar contends that the ordinary and normal rule of the Hindu law 
of succession cannot and should not apply to properties which are watan lands 
and governed by Act V of 1886. In support of his contention he first relies on a 
passage in the case of Anant Bhikappa Patil v. Shankar Ramchandra Patil. Sir 
‘George Rankin in delivering the judgment points out that the properties in that 
_ suit were governed by Act V of 1886 and he goes on to say that that Act imposes 
a special rule of succession whereby every female, other than the widow of the 
last male owner, is postponed to every male member of the watan family qualified 
to inherit; and Sir George Rankin adds (p. 4): 

“No other feature special to watan property was relied on or discussed in the Courts in 
India or mentioned in the printed case lodged by the parties upon this appeal, and their Lordships 
are not called upon or prepared to consider whether upon other grounds the law applicable to 
‘watandars or watan property varies from the ordinary Hindu law.” 
` The question, therefore, I have got to consider is whether there is any special 
feature in the Watan Act which would induce me to hold that the law applicable 
to watandars or watan property is different from the ordinary Hindu law. Section 
2 of Act V of 1886, which is relied upon, is to the following effect : 
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“ Every female member of a watan family other than the widow of thelast male owner, and 
every person claiming through any female, shall be postponed in the order of succession to any 
watan, or part thereof or interest therein, devolving by inheritance after the date when this Act 
comes into force to every male member of the famity qualified to inherit such watan, or part 
thereof or interest therein.” 

Therefore, apart from authority it is clear to my mind that the section prefers 
male heirs to female heirs excepting the case of the widow of the last owner as 
far as succession to watan land is concerned. 

Now, on the adoption of Bajirao by the first defendant he became the male 
heir of Ganpatrao next in succession to Ramchandra, and therefore, when a claim 
is put forward by him, it is put forward as the male heir of Ganpatrao who is 
nearer in succession than the plaintiff. The whole fallacy in Mr. Walavalkar’s 
argument lies in this that it is not through the widow of Ganpatrao, the first defend- 
ant, that Bajirao claims. If he was claiming through any female, undoubtedly 
under s. 2 he would be postponed, but his claim, although it arises by reason of the 
adoption by defendant No. 1, is not through her but his title is paramount, and on 
adoption he becomes the male heir of Ganpatrao. Therefore, I see nothing 
whatever in s. 2 which suggests that the line of male heirs as laid down under 
ordinary Hindu law should be altered as far as watan lands are concerned and the 
ordinary Hindu law- as now declared by the Privy Council is that on adoption 
the adopted son divests the property vested in the next reversioner. 

Mr. Walavalkar has strongly relied on the decision of Mr. Justice Parsons and 
Mr. Justice Ranade in Krishnajt v. Tarawa.1 They were considering also s. 2 of 
this very Act and the facts of that case undoubtedly were very similar to the facts 
before me. In that case the watan in question was owned by the brothers Rango 
and Bhimaji. Bhimaji died and thus Rango became the last male holder. Rango 
died in 1881 leaving a widow Laxmi, who held until her death in 1892. The widow 
of Bhimaji, Tarawa, who was still surviving, adopted the plaintiff No. 2 in 1898, 
and the plaintiff claimed the watan as against the defendant, who was a male 
member of the family and had been registered by the revenue authorities as the 
watandar on the death of Laxmi, and the Court there held that the plaintiff was 
not entitled to succeed. Mr. Justice Parsons m his judgment stated that in a case 
where there is a male member qualified to inherit, he inherits, and a widow other 
than the widow of the last male owner acquires no rights by succession or inherit- 
ance, and consequently she cannot create, transfer or revive any by adoption. 
It is perfectly true that the widow in that case and defendant No. 1 in this case 
could not acquire any right by succession or inheritance as female heirs are dis- 
qualified under s. 2. But with very great respect, I do not see how it follows that 
she cannot create, transfer or revive rights by adoption. Mr. Justice Ranade in 
a concurring judgment points out that the chief object of the Watan Act was to 
ensure that the watan property should be in the hands of male heirs who can 
render personal service in preference to females. But that object of the Act is 
satisfied by the adopted son who is the heir and the preferential heir succeeding 
tothe watan. The disability imposed by s. 2 is on female heirs. I see no disability 
placed upon the widow from adopting, and as the Privy Council has now clearly 
and emphatically laid down the power of the widow to adopt is not exhausted’ 
until those circumstances arise which have been indicated by the Privy Council 
and in this case the power of the widow of Ganpatrao to adopt was certainly not 
exhausted as Ramchandra died issueless and without leaving a widow. 

My attention has also been drawn to Amarendra Man Singh v. Sanatan Singh? 
and at p. 871 Sir George Lowndes delivering the judgment of the Privy Council 
referred to the case of Bhimabai v. Tayappa Murarraa,’ and he pointed out that 
unless there was something in the nature of watan property which made the decision 
in Pratapsing’s case inapplicable, their Lordships thought that the case can no: 
longer be regarded as authoritative. 
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If Mr. Walavalkar’s contentions were sound, then the decision in Bhimabai’s 
éase should still be good law because there also the plaintiff as the next reversioner 
sued to recover possession of the watan property against the defendant who had 
been adopted by the’ widow, and the Court held that the property vested in the 
plaintiff could not be divested by the adoption made by the widow. But it is 
clear that Bhimabai’s case no longer lays dows the correct law. In my opinion 
therefore the decision in Krishnajt v. Tarawa is no longer good law in view of the 
recent decisions of the Privy Council and therefore on the adoption of defendant 
No. 2 by defendant No. 1 defendant No. 2 became entitled to watan lands. 

_The appeal must, therefore, fail and must be dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Jahagirdar. 
MARUTI VITHU MULE v. GANPAT GENU DHAMDHERE.* 

Bombay Agricultural Debtors Relief Act (XXVIII of 1939), Secs. 85, 886—Dekkhan Agriculturist’s 
Relief Act (XVII of 1879), Secs. 104, 15D—Sutt for accounts under 8. 16D filed before establish- 
ment of Debt Adjustment Board—Suit in respect of transaction of 1884—Whether Dekkhan 
Agriculturists’ Relief Act governs such suit—Suit whether could be continued under D. A. R. 
Act—Act whether applicable to suits filed before establishment of Board—Construction. 

Section 86 of the Bombay Agricultural Debtors Relief Act, 1989, provides that the Dekkhan 
Agriculturists’ Relief Act, 1879, will remain in force for a period of three years from the date 
on which a Board is established for any local area for the purpose of institution of suits in 
respect of transactions about which no application can be made under s. 17 and that it will 
continue in force until the suits instituted before the expiry of the period of three years from 
the aforesaid date and the proceedings arising in and out of the said suits terminate. The 
words “ any proceedings” in s. 86 of the Act mean the hearing and the procedure of the suit 
as well as proceedings arising in or out of the suits. ; 

Under s. 86 of the Bombay Agricultural Debtors Relief Act, 1989, the procedure laid down 
in the Dekkhan Agriculturists’ Relief Act, 1879, will be availed of for all suits which are filed 
before the expiry of three years from the date of the establishment of the Board, including 
suits which are filed before the establishment of the Board. 


Onz Ganpat (plaintiff) filed two separate suits under s. 15D of the Dekkhan 
Agriculturists’-Relief Act, against two different persons, Maruti (defendant No. 1) 
and Dasharath, for accounts, alleging that the transactions dated August 18, 1884, 
though appearing to be sales, were in fact mortgages. 

On May 1, 1945, a Debt Adjustment Board-was established for the area comprised 
in Sirur taluka where the properties were situate. 

On July 25, 1945, the plaintiff filed a purshis stating that the suit may be 
proceeded with under the Dekkhan Agriculturists’ Relief Act. 

When the suit came on for hearing on January 11, 1946, defendant No. 1 applied 
stating that under s. 85(1) of the Bombay Agricultural Debtors Relief Act, the 
Dekkhan Agriculturists’ Relief Act ceased to have any force in that area and con- 
sequently s. 10A of the latter Act did not apply to the hearing of the suit. He, 
therefore, urged that the plaintiff should not be allowed to lead oral evidence to 
prove that the transaction of 1884 was a mortgage. 

The trial Court allowed the application and held that the Dekkhan Agriculturists’ 
Relief Act ceased to have any force in that area and that s. 10A of the Act did not 
apply. On appeal the District Judge held that the suits were governed by s. 86 
of the Bombay Agricultural Debtors Relief Act and that they continued to be 
governed. by the Dekkhan Agriculturists’ Relief Act and remanded the suits to the 


- trial Court to be disposed of according to law. In his judgment he observed as 


follows :— 
“The construction which found favour with the learned Judge and which was pressed before 
me...was that the final clause of section 86 applies only to suits instituted within the interval 


* Decided, FeSruary 27, 1948. Civil Revi- of 1946, from an order passed by R. N. Kulkarni, 
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of three years from the date of the establishment of the Board. That, I am afraid, is an errone- 
ous construction which becomes possible only if the word “from ” is directly connected with 
the word “ instituted.” That is what the learned Judge means when he says that the period of 
institution of suits for three years is to be counted from the aforesaid date. What the concluding 
clause contemplates is that the proceedings in all suits instituted before the expiry of the period 
of three years from the aforesaid date are to continue under the D. A. R. Act. The words used 
are comprehensive and are not intended to include only suits instituted within three years from 
the aforesaid date; for, if that were the intention, the Legislature could have easily used the 
words “ suits s0 instituted ”...On principle too, it is unreasonable to suppose that the D. A. R» 
Act was to be kept alive for new suits instituted after the aforesaid date and within three years 
therefrom but was to be abrogated for suits which were instituted before the aforesaid date 
In my opinion the object of the concluding clause was to keep alive the D. A. R. Act for all suits. 
(and proceedings arising out of them) which came to be instituted in the three years after the date 
of the establishment of the Board and which were already instituted before that date,” 


Defendant No. 1 applied in revision to the High Court. 


M. G. Chitale, for the applicant. 
V. D. Tulzapurkar, for opponent No. 1. 


JAHAGIRDAR J. These two revision applications raise some interesting points 
under the Bombay Agricultural Debtors Relief Act. The facts leading to the suits 
out of which these applications arise are these. 

The plaintiff filed two suits Nos. 9 and 10 of 1944 in the Court of the Civil Judge 
(Junior Division) at Ghodnadi in the Poona District for accounts alleging that the 
transaction of August 18, 1884, though appearing to be a sale was in fact a mortgage. 
The two suits were under s. 15D of the Dekkhan Agriculturists’ Relief Act. On 
May 1, 1945, a Debt Adjustment Board was established for that taluka. On 
July 12, 1945, the plaintiff passed a purshis that he was a debtor and his debts 
were less than Rs. 15,000 and prayed that the suits may be transferred to the Debt 
Adjustment Board. The trial Court, however, asked the plaintiff in each case to 
get a declaration by the Board that he was a debtor and adjourned the hearing of 
the suit. The plaintiff realising that the Bombay Agricultural Debtors Relief 
Act would not apply to a transaction of 1884, filed another purshis on July 25, 1945, 
stating that the suit may be proceeded with under the Dekkhan Agriculturists’ 
Relief Act as the Bombay Agricultural Debtors Relief Act did not apply to the 
particular transaction in question. On January 11, 1946, the suit came on for 
hearing. At that time the defendant applied stating that under s. 85(Z) of the 
Bombay Agricultural Debtors Relief Act, the Dekkhan Agriculturists’ Relief Act 
ceased to have any force in that area and consequently s. 10A of the Dekkhan 
Agriculturists’ Relief Act would not apply to the hearing of such a suit. He, 
therefore, urged that the plaintiff should not be allowed to lead oral evidence to 
any that the transaction of 1884 was a mortgage. The trial Court allowed the 

appl lication and held, relying upon s. 85(1) of the Bombay Agricultural Debtors. 

ief Act, that the Dekkban Agriculturists’ Relief Act ceased to have any force in 
that area and that s. 10A would not apply. Against this order the plaintiffs 
went in revision to the District Court at Poons. The learned District Judge held 
that the suits were really governed by s. 86 of the Bombay Agricultural Debtors 
Relief Act and that they continue to be governed by the Dekkhan Agriculturists’ 


Relief Act and remanded the suits to the trial Court to be heard and disposed of i 


according to law. The defendant being aggrieved by the ora in the revision 
applications, has come in revision. 

Mr. Chitale, the learned advocate for the defendant, PES that the learned 
District Judge had misread ss. 85 and 86 of the Bombay Agricultural Debtors 
Relief Act. It is the contention of Mr. Chitale that on the date, viz. May 1, 1945, 
‘when the Debt Adjustment Board was established, the Dekkhan Agriculturists’ 
Relief Act would cease to have any force under s. 85 of the Bombay Agriculturak 
Debtors Relief Act and consequently the Dekkhan Agriculturists’ Relief Act 
‘would not govern such a suit. And secondly his contention is that s. 86 would 
not save such a suit because s. 86 provides that Dekkhan Agricultursts’ Relief 
Act would remain in force only for the purpose of tnstitution. of suits for a period of 
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three years from the aforesaid date and according to his contention the further 
procedure must be under the ordinary law, and lastly he says that as the present 
suit was not filed between May 1, 1945 and May 1, 1948, sub-cl. (b) of the second 
paragraph of s. 86 would not govern such a suit. 

It is true that under s. 85 it is provided :— es 

“ On the date on which a Board is established under section 4 for any local area ... the 
Dekkhan Agriculturists’ Relief Act, 1879, shall cease to have force in such area,” 
It must, therefore, be conceded that by virtue of s. 85 of the Bombay Agricultural 
Debtors Relief Act the Dekkhan Agriculturists’ Relief Act would cease to have any 
operation from the date on which the Debt Adjustment Board was established. 
But an exception to that has been provided by s. 86. Section 86 reads as follows : 

“ In respect of transactions entered into before the date on which a Board is established for + 
any local area (hereinafter referred to in this section as the aforesaid date), by or with— 

(a) debtors in respect of whose debts.no application can be made under section 17 of this 
Act, or , 

(b) persons who are not debtors, 
the Dekkhan Agricultursts’ Relief Act, 1879, shall, notwithstanding anything contained in section 
85 of this Act, be deemed to remain in force in such area—~ i 

(a) for purposes of institution of suits for a period of three years from the aforesaid date, : 

(6) for purposes of any proceedings arising in or out of suits instituted before the expiry 
of the period of three years from the aforesaid date until such proceedings are terminated.” 

Now, according to the view of the District Court, the present suits would be 
governed by s. 86 because they were with regard to a transaction entered into 
before 1945 by a debtor in respect of whose debts no.applications could have been 
made under s. 17 of the Act. Under s. 17, an application for adjustment of debts 
has got to be made within 18 months from the date on which a Board is established 
under s. 4. But under s. 45, this remedy can be availed of only in respect of a 
transaction entered into after January 1, 1927. Now, admittedly the transaction 
in suit was of 1884. Therefore, no application could have been made under s. 17. 
The present case clearly falls under sub-cl. (a) of para. (1) of s. 86, and it is for 
purposes of such transactions that this provision is made, viz. that the Dekkhan 
Agriculturists’ Relief Act would be deemed to remain in force. Sub-clause (a) 
of the second paragraph does not really apply to the present case as the suits had 
been instituted before even the Debt Adjustment Board was established. But 
it is contended that the Dekkhan Agriculturists’ Relief Act is deemed to be in 
force only for purposes of institution of suits and the further procedure would be 
under the ordinary law and that's: 10A of the Dekkhan Apriculturists’ Relief Act 
would not apply. I find it difficult to accept this contention. In my opinion, s. 86 
provides that the Dekkhan Agriculturists’ Relief Act will remain in force for a 
period of three years from the date on which a Board is established for any local 
area for the purpose of institution of suits in respect of transactions about which 
no application can be made under s. 17 and that it will continue in force until the 
suits instituted before the expiry of the period of three years from the aforesaid 
date and the proceedings arising ip and out of the said suits terminate. But if 
Mr. Chitale’s contention is necro: then’ the whole purpose of this proviso would. 
be nullified. Now, according to Mr. Chitale a suit for accounts can be filed under 
the Dekkhan Agriculturists’ Relief Act within three years from the establishment 
of the Debt Adjustment Board. But that cannot be tried under the Dekkhan 
Agriculturists’ Relief Act at all. In my view such a construction would be 
unreasonable. The words “ any. proceedings ° must be understood to mean the 
hearing and the procedure of the suit as well as proceedings arising in or out of the 
suits. 

The last contention raised by Mr. Chitale is that the provisions of the Dekkhan 
Agriculturists’ Relief Act may be availed of, if at'all, by persons who file suits 


-between the date of the establishment of the Debt Adjustment Board and three 


years therefrom, but the procedure laid down in the Dekkhan Agriculturists’ Relief 
Act cannot be availed of for suits which are filed béfore the establishment of the 
Debt Adjustment Board. Iam afraid I am not prepared to accept this contention 
either. The emphasis really is on the word “before” and not,on ‘the word 
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“from.” The three years are to be calculated no doubt from the date of the 
establishment of the Debt Adjustment Board, and the procedure laid down in the 
Dekkhan Agriculturists’ Relief Act will be availed of for all suits which are filed 
before the expiry of three years from the date of the establishment of the Board, 
including suits which are filed before the establishment of the Board. If the 
contention of Mr. Chitale is accepted, it would mean that no provision has been 
made in this Act for the purposes of suits which are filed under the Dekkhan 
Agriculturists’ Relief Act before the date of the establishment of the Debt Adjust- 
ment Board. I, therefore, hold that the procedure laid down under the Dekkhan 
Agriculturists’ Relief Act can be availed of by the plaintiff in both these suits. 

The applications, therefore, fail and the rule is discharged with costs in each 


- case. 


Rule discharged. 


Before Mr. Justice Digt and Mr. Justice Jahagirdar. 


GOVIND DHONDO KULKARNI v. VISHNU KESHAV KULKARNI.* 

Civi! Procedure Code (Act V of 1908), Sec. 110—Leave to sppeal to Privy Council—Suit for partition 
by adopted son—Decree of trial Court dismissing sui holding suit property joint family property 
but adoption invalid—High Court allowing appeal iv respect of small portion of property held 
to be joint family property— Whether decree of High Court “affirms” decree of trial Court under 
3. 110. 

In a suit for partition by the plaintiff as an adopted son for possession of his share in 
certain joint family property the trial Court held that the entire suit property was joint family 
property but dismissed the suit on the ground that the adoption was invalid. On appeal 
by the plaintiff the High Court held that the adoption was valid but that only a very small 
portion of the suit property was joint family property, and accordingly allowed the appeal 
in respet of that property only. In an application by the plaintiff for leave to appeal to 
the Privy Council he contended that as the decree of the High Court had varied the decree 
of the trial Court, he was entitled to go in appeal witLout being put to the necessity of showing 
that there was some substantial question of law as required by s. 110 of the Civil Proce- 
dure Code, 1908 :— 

Held, that the variation in the decision of the tral Court was in favour of the plaintiff ; 
that even though the decree appealed from varied the decision of the trial Court, the decree 
should be regarded to be one of affirmance and that, therefore, it was necessary for the 
plaintiff to show that the appeal involved some substantial question of law. 

Kapurji v. Pannaji Kailasa v. Kasivishranatham® and Wahid-ud-Din v. Makhan Lal,’ 
followed. 

Annapurnabai v. Ruprao, Raja Brajasunder Deb v. Raja Rajendra Narayan Bhanj Deo and 
Jaggo Bai v. Harihar Prasad Singh,’ referred to. 


ONE Govind (plaintiff), who was a minor, filed a suit by his next friend, his 
natural father, for partition and possession of certain property alleging that he 
was the duly adopted son of Dhondo, husband of Godubai. Vishnu and others 
(defendants Nos. 2 to 9) contended that the plaintiff’s adoption was invalid because 
of the unchastity of Godubai which deprived her of her power to adopt, and further 
contended that all the property mentioned in the plaint was the self-acquired 
property of the defendants. 

The trial Court inter alia held that the plaintiff's adoption was invalid on 
account of the unchastity of Godubai and that the entire suit property was joint 
family property. The trial Court dismissed the suit on the ground that the 
adoption was invalid. On appeal by the plaintif, the High Court held thet the 
adoption was valid and that the bulk of the property in suit was the self-acquired 
property of the defendants. The High Court allowed the appeal in respect of 
the property which was found to be joint family property. 


* Decided, December 17, 1947, Civil Appli- 8 (1845) I. L. R. 26 Lah. 242. 
cation No. 1488 of 1945. 4 (1994) L. R. 51 I. A. 819. 

1 (1929) 31 Bom. L. R. 619. 5 (1941) I. L. R. 20 Pat. 459. 

2 [1944] Mad. 890. 6 [1941] All. 180,73. . 
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‘The plaintiff applied for leave to appeal to His Majesty in Council. 


` E. R. Bengeri, for G. R. “Madbhavi, for the applicant. 
S. B. Jathar, for opponents Nos. 2 to 5. 


Dra J. This is an application. for leave to ope to His Majesty in Council 
and the facts giving'rise to the application are briefly these. 

The applicant claiming to be the adopted son of one Dhondo Govind Kulkarni 
filed a suit to recover by partition possession of his half share in the suit property. 
‘The plaintiffs claim was opposed on several grounds. It was contended that the, 
plaintiff was not adopted in fact, that the plaintiff’s adoption was invalid and that 
in any case the suit property, with the exception of two houses and two lands, was 
not joint family property. The plaintiff valued his claim in the Court of first 
instance at Rs. 12,012-8-0. The trial Court held that the plaintiff had proved his 
adoption but his adoption was invalid. The trial Court also held that the whole 
of the property in suit was joint family property. But since the plaintiff’s adoption 
was invalid, the trial Court Tema the plaintiff’s suit. From that decision the 
plaintiff filed F. A. No. 169 of 1941 in this Court and this Court set aside the decree 
of the Court below and declared that the plaintiff’s adoption by defendant No. 1 
was proved and was valid. This Court further, held that out of the immoveable 
properties described in the plaint, only the first house in paragraph 1, clause A, and 
the two kulkarni watan lands R. S. Nos. 256/5 and 811/7 at Kudnur described in 
paragraph 1, clause C, were joint family properties. The result was that the 
plaintiff’s claim was allowed with respect to some of the properties and that his 
claim in respect of the remaining properties was rejected. The plaintiff now 
applies for leave to appeal to His Majesty in Council and the question is whether 
we should grant him the certificate he has applied for. 

This question has to be answered by reference to s. 110 of the Code of Civil 
Procedure. That section, so far as material, provides : f 

“Tn each of the cases mentioned in clauses (a) and (5) of s. 109, the amount or value of the 
subject-matter of the suit in the Court of first instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in dispute on appeal to His Majesty in Council 
must be the same sum or upwards, 
and where the decree or final order appealed from affirms the decision of the Court immediately 
below the Court passing such decree or final order, the appeal must involve some substantial 
question of law.” 

The first requirement according to s. 10 is that the value of the subject-matter 
of the suit in the Court of first instance must be Rs. 10,000 or upwards. This 
of the requirement is satisfied. The further requirement is that the value of the 
subject-matter in dispute on appeal to His Majesty in Council must also be the 
same sum or upwards. The applicant in his affidavit stated that the value of the 
subject-matter on appeal to His Majesty in Council was Rs. 10,048-5-6. This will 
appear from an affidavit filed by him on December 3, 1947. The opponents have 
not by a counter-affidavit challenged this valuation. Iti is, therefore, clear that the 
value of the subject-matter in dispute on appeal to His Majesty in Council i is also 
Rs. 10,000 or upwards. The first requirement of s. 110 is, therefore. fulfilled. 

The next question is whether it is necessary for the applicant to show that the 

‘ appeal involves some substantial question of law. It is urged on behalf of the 
\ applicant that it is not necessary for him to show that the appeal involves a 
f substantial question of law, because it is contended that the’ decree appealed 
{ from did not affirm the decision of the Court immediately below the Court ing’ 
such decree. The expression “the decision”’ occurring in s. 110 means ‘‘ the 
‘ decree.” See Rajah Tasadduq Rasid Khan v. Manik Chand. A simple case of 
' affirmance would be where the decree appealed from confirms the decree of the 
Court immediately below the Court passing such decree. A case in the opposite 
sense would be where the decree appealed from reverses the decree of the Court 
immediately below the Court passing such decree. Another case may arise where 
the decree appealed from varies or modifies the decision of the Court immediately 


1 (1902) L. R. 80 L A. 85, 8. ©. 6 Bom, L. R. 100. 
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below the Court passing such decree, and the question is whether in such a case it 
` is necessary for the applicant to show that the appeal involves some substantial 
question of law. 

The expression “ affirms ” occurring in s. 110 has given rise to sharp conflict of 
judicial opinion. One view is that if the decree appealed from varies the decision 
of the lower Court to the prejudice of the applicant, it isnot a decree of affirmance, 
but another view is that it would be a decree of affirmance if the variation is in 
favour of the applicant. In Raja Brajasunder Deb v. Raja Rajendra Narayan Bhanj 
Deo a special Tak of the Patna High Court took the view that where the decree 
of the High Court reversed in part the decision of the lower Court whilst maintaining 
it with regard to the remainder of the claim, the decree of the High Court cannot 
be said to affirm the decision of the Court below. A reference to that decision 
shows that the learned Judges of the Patna High Court reviewed the case-law 
upon the point. In that case the case in Kapurjt v. Pannaji* was cited, but it was 
not apparently followed. j 

On behalf of the opponents it is urged, relying upon Kapurji Magniram’s case, 
that this question is concluded by authority. In that case the facts were that th‘s 
Court varied the decree of the lower Court in favour of the applicant and the 
applicant being dissatisfied with the decision desired to appeal to their Lordships 
of the Privy Council. In the appeal the applicant challenged a havala item of 
of Rs. 18,000 upon which there was a concurrent finding both of the trial Court 
as well as of this Court. Sir Amberson Marten, after referring to the case in 
Annapurnabai v. Ruprao*® and the case in Bhagwan Singh v. The Allahabad Bank 
Ltd:,* refused the application. It is true that in that case there were concurrent 
findings of the Courts upon the havala item of Rs. 18,000 which was the item in 
dispute on appeal to His Majesty in Council. But the fact remains that although 
there was in that case a variation in the derision of the lower Court, leave was 
refused. 

In the present case the dispute before their Lordships of the Privy Council would 
be concerning the claim of the plaintiff with respect to properties in regard to 
which his claim has been rejected by both the Courts. The trial Court dismissed 
the plaintiff’s suit on the ground that the plaintiff’s adoption was invalid. This 
Court while holding that the plaintiff’s adoption was valid held that the whole of the 
property with the exception of two houses and two lands mentioned in clauses A 
and C of paragraph 1 of the plaint was the self-acquired property of the contending 
defendants. The question whether certain property is joint family property or 
self-acquired property is, I think, essentially a question of fact. The appeal, 
therefore, does not involve a queston of law, much less a substantial question of law. 
But Mr. Bengeri on behalf of the applicant argues, relying upon s. 288, sub-s. (2), 
of Sir Dinshah Mulla’s Principles of. Hindu Law, 1940 edition, that in this case a 
substantial question of law does arise. According to the plaintiff’s guardian the 
income from the two lands which are held to be ancestral lands would at present 
be about Rs. 200 or Rs. 250. It is not suggested that the house property yields- 
any income. This Court, therefore, after taking into consideration the income of 
what can be said to be joint family property came to the conclusion that remaining 
property could not have been acquired with this nucleus. A reference to the 
judgment shows that this Court accepted the principle of the case in Babubhai 
Girdharlal v.'Ujamlal Hargovandas,5 and in support of the view this Court also 
accepted the principle laid down in Vythianatha v. Varadaraja.® It is, therefore, . 
clear that the house property and the two lands which were held to be ancestral 
property was not cient to form a nucleus with the help of which new properties 
could have been acquired. The principle of Babubhai Girdharlal’s case has been 
accepted by their Lordships of the Privy Council in the recent judgment of the 
Board in Appalasweami v. Suryanarayanamurti.” It may be of interest to note 


1 (1941) I. L. R. 20 Pat. 459, F. B. 8. C. 89 Bom. L. R. 846. 

2 (1929) 81 Bom. L. R. 619. 6 [1988] Mad. 696. 

8 (1924) L. R. 51 I. A. 819. 7 [1947] A. I. R. P. C. 189, 

4 (1920) I. L. R. 48 AlL 220. 8. c. 50 Bom. L. R. 628, P.C. 
5 [1987] Bom. 708, eth te ee eS : 
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that the judgment has been delivered by Sir John Beaumont who decided the 
case in Babubhai Girdharlal v. Ujamal Hargovandas. Having regard to these- 
considerations, we are unable to hold that the appeal raises a substantial question 
of law. 

, In this case the variation in the decision of the Court below is in favour of the 
applicant. The view which we take is that even though the decree appealed from 
varied the decision of the lower Court, the decree must be regarded to be one of 
affirmance. That being our view, it is necessary for.the applicant to show that 
the appeal involves some substantial question of law. But as, in our opinion, the 
applicant is unable to show that the appeal involves a substantial question of law, 
we must refuse the leave asked for. 

. The result is that the application fails and the rule must be discharged with. 
costs. 


JAHAGIRDAR J. I agree. 

The principal question in this application is whether the decree appealed from 
affirms the decision of the trial Court. ` The petitioner has filed the suit to recover 
possession of his half share by partition alleging that he is the adopted son of one 
Dhondo Govind Kulkarni who died joint with the other defendants. His conten- 
tion was that he was adopted by defendant No. 1, the widow of Dhondo, and he 
had a share in the joint family property. The defendants contended that the 
plaintiff's adoption had not taken place and was invalid and that the bulk of the- 
suit property was the self-acquired property of the defendants. The trial Court 
held that the plaintiff’s adoption had taken place but was invalid on account of 
the unchastity of defendant No. 1 and that the entire suit property was jo oint family 
property. But it dismissed the suit as it came to the conclusion that the adoption. 
was inavlid. The petitioner went in appeal to the High Court. The High Court 
held that the adoption was valid and it also found that the bulk of the property 
in suit was the self-acquired pro perty of the contending defendants. It, therefore, 
allowed the appeal in respect of the property which was found to be joint family 
property, and it may be stated here that the property which is found to be joint 

y property is a very small portion of the entire suit property. 

Now, the petitioner has filed this application for leave to appeal to the Privy 
Council and he contends that as the decree of the High Court has varied the decree 
of the trial Court, he is entitled to go in appeal without being put to the necessity 
of showing that there is some substantial question of law. The question, therefore, 


_ is whether the decree against which he wants to prefer an appeal can be said to 


have affirmed the decision of the trial Court. 

‘Apart from authorities if we merely look at the section, it appears to me clear: 
that the present decree is a decree of affirmance. The wording of s. 110, last 
paragraph, of the Code of Civil Procedure is this : 

“Where the decree or final order appealed from affirms the decision of the Court immediately 
below the Court passing such decree or final order, the appeal must involve some substantial 
question of law.”’ 

Now, what is the decree here appealed from ? The decree appealed from cannot 
be that part of the decree which hes allowed the appeal in favour of the petitioner. 


> It must be that part of the decree which has a ed the decision of the Court 


Beirne or, 


immediately below the Court passing such decree. So here the decree appealed 
from is that part of the decree of the High Court which confirmed the decree of the 
trial Court dismissing the plaintiff’s claim with regard to the bulk of the suit pro- 
perty which has been held to be separate property of the contending defendants. 
On this point the decisions of the trial Court and the High Court are concurrent. 
The trial Court dismissed the entire suit and the Appeal Court has also dismissed. 
the plaintiff's suit so far as the property held to be the self-acquired property 
of the defendants was concerned. It is, therefore, clear that with regard to the 
property which is the subject-matter of the appeal to the Privy Council, the deci- 
sions of both the Courts are concurrent. It was possible to have argued, though it 
was not atgued here, that the decisions of the two Courts are different. The 
trial Court had, held that the entire suit property was the joint family property, 
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whereas the High Court has held that the bulk of the property was the self- 
acquired property of the contending defendents. But it has been authoritatively 
decided that the word “decision” in paragraph 8, s. 110, of the Code of Civil 
Procedure, means a decree and not a iudgment. See Rajah Tasaddug Rasulkhan 
v. Manik Chand.! Therefore, though the reasons for the ultimate decision of the 
suit may be entirely different, the decree of the trial Court as well as the appellate 
Court is the same, viz. it dismissed the suit of the plaintiff with regard to the self- 
acquired property. Mr. Bengeri, the learned advocate for the petitioner, relies 
upon the Privy Council case in Annapuranabai v. Ruprao? and contends that as the 
decree of the trial Court is varied by the High Court, he is entitled as a matter 
of right to go in appeal to the Privy Council whether that portion of the decree of 
the High Court varying the decree of the trial Court is in favour of the petitioner 
or not. And Mr. Bengeri also relies upon two full bench cases of Patna and 
Allahabad High Courts (Raja Brajasunder Deb v. Raja Rajendra Narayan Bhanj 
Deo,’ and Jaggo Bat v. Harihar Prasad Singh,*) where this Privy Council ruling in 
Annapurnabai v. Ruprao has been interpreted. According to those two High 
Courts whenever there is a variation of the decree by the High Court, whether it is 
in favour of the petitioner or not, the petitioner gets a mght to appeal to the 
Privy Council without being put to the necessity of showing any substantial 
question of law. But the Bombay High Court in Kapurji v. Pannaji® has taken 
the view that if the variation is in favour of the petitioner, it cannot be said that 
the decree of the High Court has varied the decree of the trial Court within the 
meaning of s. 110, Civil Procedure Code. The head-note in that case runs thus: 

“ Under section 110 of the Civil Procedure Code, to warrant the grant of leave to appeal to 
His Majesty in Council, there must be a substantial question of law in cases where there are 
eoncurrent findings of facts which are appealed from. It is not enough that the decree of the 
lower Court is varied by the High Court on points not covered by the appeal tothe Privy Council.” 
In this case Annapurnabai v. Ruprao was cited and their Lordships did not interpret 
the ruling to mean that any slight variation of the decree with regard to the 
property, which is not the subject-matter of the appeal before the Privy Council 
would entitle the petitioner to go in appeal. This decision is binding on us. And 
again the Madras and Lahore High Courts, in Kailasa v. Kasivishwanatham® 
and Wahid-ud-Din v. Makhan Lal’, have held that if the decree is varied in favour 
of the petitioner and if the petitioner goes in appeal against that part of the decree 
which confirmed the decision of the trial Court, then the decree of the High Court 
is one of affirmance and not of variation. 

Now, looking broadly it appears to me that the view taken by the Bombay, 
Madras and Lahore High Courts is the correct one. Supposing the entire appeal 
has been dismissed, it would not have given the petitioner a right to appeal, and it 
would be very strange that if the appeal is partly allowed in his favour, he gets the 
right to appeal as a matter of course. We, therefore, think that the petitioner 
in this particular case is not entitled to a certificate unless he satisfies us that there 
is a substantial point of law. 

It is contended by Mr. Bengeri that it is shown here that there was some nucleus 
which was yielding an income of Rs. 100 to Rs. 125 and his contention is that the 
moment he proves that there was some nucleus there should be a presumption 
that all the property of the family which has been subsequently acquired is the « 
joint family property, whether the nucleus was capable of yielding any income 
or not. 

But this is not what the cases have leid down. The latest pronouncement 
of their Lordships of the Privy Council is in Appalaswami v. Suryanarayanaywurti.® 
There Sir John Beaumont giving the judgment on behalf of the Board has observed 

. 192): $ 
P as ae it is established that the family possessed some joint property which from its nature 
and relative value may have formed the nucleus from which the property in question may have 


1 1902) L. R. 80 I. A. 35, 5 (1929) 31 Bom. L. R. 619. 
8. co. 5 Bom. L. R. 100. 6 [1944] Mad. 890. 
2 (1924) L. R. 51 LA. 819. 7 (1945) 1.L. R. 26 Lah. 242, 
3 (1941) I. L. R. 20 Pat. 459. 8 947] A. I. R. P. C. 189, 
4 [1941] All. 180, F. B. 8. C. 50 Bom. L. R, 628, P. c, 
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been acquired, the burden shifts to the party alleging self-acquisition to establish affirmatively 
that the property was acquired without the aid of the joint family property.” 
And he has relied upon the cases Babubhai Girdharlal v. Ujamlal Hargovandas, 
and Vythianatha v. Varadaraja.2 In the last-mentioned case it is laid down : 
“ A party alleging that property held by an individual member of a joint Hindu family is 
joint family property, must show that the family was poasessed of some nucleus with the aid of 
which the property in question could have been acquired. Mere existence of a nucleus, however 
small or insignificant, is not enough. It should be shown that the nucleus was of such value as 
could have reasonably formed the basis of the acquisition of the property in question. If this is 
shown, and only then, the onus shifts to the party alleging self-acquisition to affirmatively make 
out that the property was acquired without any aid from the family esta 
These two cases have been quoted with approval in Appalaswami v. Suryanara- 
yanamurti. We have, therefore, ‘to see whether in this case the nucleus was such 
as would have enabled the defendants to acquire property out of the income thereof. 
It has been found that the annual income of the nucleus was only Rs. 100 or Rs. 125. 
This could have been hardly sufficient for the maintenance of the family and it is 
clear that out of the income of this property: the defendants could not have acquired 
the property in ee We, therefore, hold that the petitioner has failed to 
show that the appeal involves any substantial question of law. 
The rule is, therefore, discharged with costs. 
i Rule discharged. 


PRIVY COUNCIL. 


Present: Lord Uthwatt, Lord MacDermott and Sir John Beaumont. 


KADAPPA BAPURAO DESAI v. LINGAPPA RAMCHANDRA DESATI.* 
Bombay Land Revenue Code (Bom. V of 1879), Secs. 78, 74, r. 74—Bombay Hereditary Offices Act 
(Bom. LH of 1874), Sec. 5—Impartible watan property—Notice of relinquishment by holder— 
Agreement to become occupant accepted by Collector—Order issued by Collector to substitute 
name of person in whose favour occupancy relinquished—Fatlure to enter name in Pali register— 
Whether right of holder completely extinguished. 
` R, as the eldest male member in a joint Hindu family, held certain impartible watan 
property which was governed by the rule of lineal primogeniture. R, who had incurred 
debts, made an application to the Collector in which, after explaining his financial difficulties, 
he requested the Collector that his younger brother M’s name should be entered in the khata 
in respect of the entire lands as well as in the register of the Patilki Turn to enable him to 
- make arrangements for the entire debts, and stated that M had accepted the above suggestion. 
R made a further statement confirming his previous request and asking that his statement 
should be treated as in the nature of rajinama (relinquishment). M then made a statement 
to the Mamlatdar in which he asked that in accordance with the consent of R, R’s name might 
be removed from the Pali register, and bis own name might be entered. Thereafter the 
Collector issued orders to the Mamlatdar to enter M’s name in the Pali register. No mutation 
was, however, entered in the Pali register. On the question whether R had relinquished his 
interest in the property in favour of M : — 

Held, (1) that the statements made by R to the Collector were e good notice of relinquish- 
ment within s. 74 of the Bombay Land Revenue Code, 1879, as they contained all the 
essentials prescribed by r. 74 of the Code ; 

(2) thatthe statement made by M to the Mamlatdar operated as a written agreement with- 
in s. 74 of the Code; and 

(8) that, therefore, the right of occupancy passed to M under s. 78 of the Code and was 
not affected by the failure of Government to carry out its statutory duty to substitute the 
name of M for R in the Pali register. 

' Rachappa v. Ningappa,? disapproved. 
Tre facts are stated at 42 Bombay Law Reporter 882. 
1 [1987] Bom. 708, * Decided, June 17, 1948. Appeal from 


8. €. 89 Bom. L. R. 846. Bombay. 
2 [1988] Mad. 698. 8 (1925) 27 Bom. L. R. 1258. 
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Sir Herbert Cunliffe K. C. and K. R. Bengeri, for the appellant. 
C. S. Rewcastle K. C., P. V. Subba Rao and K. G. Datar, for the respondents. 


Sm Jous Beaumont. This is an appeal from a judgment and decree of the 
High Court of Judicature at Bombay, dated March 8, 1940, which reversed a 
judgment and decree of the Joint First Class Subordinate Judge of Belgaum, 
dated October 28, 1987, dismissing the plaintiff’s suit with costs. 

The property in suit is an impartible estate governed by the rule of lineal primo- 
geniture and is deshgat, patilki and nadgavdki watan property. It consists 
‘of land subject to Government assessment and is governed by the Bombay Land 
Revenue Code, 1879, and the Bombay Hereditary Offices Act, IL of 1874, (known 
-as the Watan Act) as amended by Act V of 1886. The parties are Hindus, subject 
to the Bombay school of the Mitakshara law. 

The question for decision in this appeal is as to the nature of a transaction which 
took place in the year 1887. On that date Rayappa and his younger brother 
Mallappa were members of a joint family. Whether the family included the 
members of a younger branch to which the appellant belongs, it is not necessary 
to consider. Rayappa. as the eldest male member of the family, was the watandar 
in possession of the suit property. He seems to have been an improvident person, 
and had incurred debts to the amount of Rs. 80,000 to Rs. 85,000, some of which 
were charged on parts of the suit property, and in respect of which creditors were 

ressing. 

On February 8, 1887, Rayappa made an application to the Collector of Belgaum 
(Exh. 114) in which, after explaining his financial difficulties, he informed the 
Collector that Mallappa had suggested that his name should be entered in the khata 
in respect of the entire lands as well as in the register of the Patilki Turn to enable 
him to make arrangements for the entire debts; that Rayappa had accepted this 
‘suggestion and accordingly he prayed that the Collector would be pleased to remove 
his name from the khata and the register for Turns and to enter the name of 
Mallappa therein. 

On February 19, 1887, both Rayappa and Mallappa were examined before the 
Mamlatdar of Athni. Rayappa made a further statement (Exh. 118) confirming his 
previous request and asking that his statement should be treated as in the nature 
of their rajimama (conveyance) and arrangements should be made accordingly. 
Mallappa made a statement (Ex. 115) in which he referred to Rayappa’s debts, 
and stated that he had taken on himself the responsibility regarding the manage- 
ment of all these debts. The statement continued : 

“ In accordance with the consent of our elder brother, his name, which is at present in the 
Pali register, may be removed therefrom and my name may be entered. We alone are entitled 
to the 16 annas Goudki (right of Patilki service). Thus is the statement got written. We two 
brothers are joint,” ' 
On some date in February, 1887, which is not specified, the wife of Rayappa 
made an application to the Governor of Bombey (Exh. 120) in which she objected 
to the proposed transfer to Mallappa on the ground that she might bear a son to 
Rayappa, who ought to succeed to the estate. On February 28, 1887, the Mamlatdar 
of Athni was directed (Exh. 167) to ascertain whether there would be any objection 
to the name of a possible son of Rayappa being entered in the khata. On March 1, 
1887, Mallappa made a further statement in which he stated :— 

“ If hereafter any male issue is born to him (Rayappa) and when that boy comes of age, 
I will have no objection whatever to get the entry made in his name, considering him to be the 
direct heir. Knowing that day by day, my brother is involving himself in greater difficulties on 
account of debts, this method has been adopted for managing everything. But there is no 
intention to defeat in future the right which would go to Rayappa’s direct issue.” 
Rayappa agreed to this in a statement (Exh. 117) made on the same date. As 
Rayappa never had any male issue, it is not necessary to determine the legal 
effect of this arrangement. It is clear that under Hmdu law it was not competent 
to confer any interest in the property upon an unborn son of Rayappa, and the 
highest the case could be put against Mallappa (apart from contract) would be that 
his interest was made defeasible in an event which did not happen. 
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On getting these statements the Mamlatdar made a report to the District Deputy 
Collector, who thereupon reported to the Collector of Belgaum, that Rayappa’s 
request might be accepted and the name of Mallappa entered in the register. 
On June 8, 1887, the District Deputy Collector was directed by the Collector to 
issue an order to give effect to his opinion, and such order was issued accordingly 
to the Mamlatdar (Exh. 167). On June 6 information was directed to be sent to 
all the villages debited in the name of the Desai. In the Land Register of the 
village of Kokatnur, where the property. was situated (Exh. 127), the name of 
Mallappa was entered in the place of Rayappa “ by reason of consent, under order 
of Mamlatdar dated June 19, 1887.” . Whether that date was a mistake, or whether 
there was a further order after that of June 6, 1887, is not clear. No mutation 
was entered in the Pali register (Exh. p. 102). On June 18, 1887, the two brothers 
entered into a maintenance agreement (Exh. 126) whereby the sum of Rs. 500 
was fixed as Rayappa’s maintenance, as security for which Rayappa was to be 
given certain of the family lands during his life. . 

Mallappa seems to have been unsuccessful in discharging the debts upon the 
estate, and in the year 1906 he and Rayappa made a joint application to the 
‘Governor of Bombay, asking that the Court of Wards take over the management 
of the estate. The application stated : 

“ That the deagati consists of an indivisible property held according to the law of primogeni- 
ture that it is held for the present by the youngest brother Mallappa, petitioner No. 1, only on 
condition that he should resign his claims to Khata in the name of a male issue of petitioner No. 2 
(Rayappa) that in case petitioner No. 2 dies without male issue the property should continue in 
‘the name of its present holder, and that thus they both have an equal interest in the property 
and hence the petition in the name of the two.” i 
‘The application was supported by a statement (Exh."126) made by Rayappa. 
The resolution of Government dated June 15, 1906, assuming control by the Court 
of Wards (Exh. 181) referred to the property as that of Mallappa and Rayappa. 

Rayappa died on November 28, 1914, without any male issue, leaving surviving 
him two widows. Mallappa died on April 16, 1917, without male issue, the estate 
still being under the superintendence of the Court of Wards. The estate was 
handed over by the Court of Wards to the appellant iù the year 1919. 

In the'year 1927 the senior widow of Rayappa took in adoption the present 
respondent as a son to her deceased husband Rayappa, and on December 7, 1988, 
the respondent, then a minor 10 years of age, instituted the present suit as a 

uper. : : - 

In the Courts in India the case was dealt with upon the footing that if Rayappa 
was the owner of the estate at the date of his death the respondent on his adoption 
would inherit ; but that if Mallappa was the owner, the appellant as his heir under 
the rule of lineal primogeniture would be entitled to the property in suit. 
Mr. Datar, junior counsel for the respondent, desired to argue before the Board 
that a son of Rayappa would be a nearer heir to Mallappa than the appellant, and 
that on the-adoption of the respondent any estate which the appellant had inheri- 
ted from Mallappa would be divested in favour of the respondent as heir of Mallappa. 
‘This point was not debated in the Courts in India, nor was it taken in the case of the 
‘respondent, and their Lordships declined to allow it to be raised at so late a stage. 
‘Their Lordships will deal with the case on the footing upon which it was dealt 
-with in India, and on this basis the question at issue turns upon whether in 1887 
Rayappa relinquished all his interest in favour of Mallappa, or whether Mallappa 
-became merely the manager of the property for the purpose of the payment of the 
debts. The learned trial Judge hele that Rayappa had relinquished all his interest, 
and dismissed the suit. In appeal the learned Judges of the High Court (N. J. 
Wadia and Divatia JJ.) took a different view and decreed the plaintiff's suit except 
as to certain mesne profits claimed. The learned Judges of the High Court 
expressed the view that there was no doubt that Rayappa in law had the power to 
relinquish or alienate the estate, but that the facts proved showed clearly that he 
-did not exercise the power in 1887, and that all that he did was to make an arrange- 
ment by which during his lifetime the'management of the estate was transferred 
‘to Mallappa so as to save the estate from being seized by creditors and to prevent 
it from being further encumbered by: Rayappa himself. 





176. : ` THS BOMBAY LAW EEPORTER. [Vou. LI 


In considering the evidence as to the srrangement arrived at in 1887, two 
questions must be determined. First, what was the intention of the parties, 
and, secondly, was such intention carried into effect? On the first question the 
facts and documents to which reference has been made seem to their Lordships 
to establish that Rayappa intended to relinquish his interest in the property in 
favour of Mallappa, rather than to constitute Mallappa a mere agent for the 
management of the estate and payment of tne debts. This view finds strong sup- 
port from the absence of any arrangement for the return of the estate to Rayappa 
when the debts were paid, or when the authority of Mallappa came to an end, 
which at the latest would be at his death. Nor is it easy to see why, if Rayappa 
remained the owner, it was necessary to provide for Mallappa to ensure the succes- 
sion of Rayappa’s son. In that event the son would inherit under Hindu law, 
without reference to Mallappa. It was contended for the respondent that, on the 
hypothesis that Mallappa was only an agen, his agreement to restore the estate 
to Rayappa’s son on his attaining majority would take effect if that event occurred 
during the period of Mallappa’s managership; but Exh. 116 certainly does not 
suggest that that was all that the parties had in view. 

The second question, whether Rayappa in fact and in law did relinquish his 
interest in the property in favour of Mallappa, is the vital one, and depends upon 
the effect of ss. 78 and 74 of the Bombay Land Revenue Codeas they stood in 1887. 
Section 78 provided that the right of occupaney should be deemed an heritable and 
transferable property and should immediately pass to the person whose agreement 
to become occupant should have been accepted by the Collector. Section 74. 
provided, so far as material, that an occupant by giving notice to the Mamlatdar 
or Mahalkari might relinquish his occupancy either absolutely or in favour of a 
specified person, provided that such relinquishment applied to the entire occupancy 
or to whole survey numbers, or recognised shares of survey numbers, and that when 
there were more occupants than one, notice of relinquishment must be given by the 
registered occupant, and the person, if any, in whose favour an occupancy was 
relinquished, must enter into a written agreement to become the registered occupant 
and his name should thereupon be substituted in the records for that of the previous 
registered occupant. Under r. 74 of the Rules framed under the Code the notice of 
relinquishment required by s. 74 had to be in a certain specified form. 

In their Lordships’ opinion the statement cf Rayappa (Exh. 118) made to the 
Mamlatdar read with the earlier statement (Exh. 114) was a good notice of relin- 
quishment within s. 74. It is true that it was not in the form prescribed by r. 74, 
but it contained all the essentials required by such form, and Government were 
‘entitled to accept the notice (as they did) without insisting on the prescribed form. 
The important matter for determination is whether the statement (Exh. 115) 
made by Mallappa to the Mamlatdar operated as a written agreement within s. 74. 
The learned Judges of the High Court thought that it did not, that no agreement 
by Mallappa could be inferred, and that even if such anagreement existed, it would 
not necessarily have the effect of extinguishing completely the rights of Rayappa 
in the property, a view for which they relied upen the case of Rachappa v. Ningappa* 
Their Lordships are unable to agree with this view. Section 74 does not say witk 
whom the written agreement is to be made, bit clearly it must be with Govern- 
ment, since the Collector has to accept it. Mallappa made a written statement. 
to the Mamlatdar in which he asked that in accordance with the consent of his 
brother, his brother’s name might be removed from the Pali register, and his own 
name might be entered. In their Lordships’ view this constituted a written agree- 
ment to accept the relinquishment of which Rayappa had given notice, and it was 
accepted by the Collector. The right of occupancy therefore passed under s. 78, 
and nothing remained to be done except for the name of Rayappa to be entered 
in the register as required by s. 74. Upon their Lordships’ view as to the effect 
of ss. 78 and 74, the transaction so far as the parties were concerned was complete, 
and their Lordships are unable to accept the view taken by the High Court of 
Bombay in the case of Rachappa v. Ningappc (supra) that whether or not the 


1 (1925) 27 Bom. L.R. 1258. 
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property passed under the notice of relinquishment and agreement depended on 
all the circumstances of the case. The rights of the parties could not be affected 
by the failure of Government to carry out its statutory duty to substitute the 
name of Mallappa in the Pali register, or by their action the death of Rayappa 
in entering the name of Mallappa in the mutation register as taking by inheritance, 
a point upon which the appellant relied. 

If their Lordships are right in thinking that in 1887 Rayappa duly gave notice 
of the relinquishment of his interest, and that Mallappa duly entered into a written 
agreement to accept such relinquishment and that the title accordingly passed to 
Mallappa, no importance attaches to subsequent equivocal acts on the part of the 
brothers after that date, which did not alter the legal position, but on which the 
learned Judges of the High Court relied. The learned yadees attached particular 
importance to the fact that the application in 1906 for the Court of Wards to 
assume control of the property was made by the two brothers and not by Mallappa 
alone, and that Government took a statement from Rayappa in preference to one 
by Mallappa. Their Lordships would in any case attach no great importance to 
this. The application to the Court of Wards was made nearly 20 years after the 
arrangement of 1887, and Government finding the younger brother in possession 
of the watan property and proposing to hand it over, would naturally desire to 
make sure that the elder brother approved of the proposal and would not make 
trouble in the future. 

It was further contended by the respondent that the transfer from Rayappa to 
Mallappa was illegal under s. 5 of the Watan Act, which provides that without 
the sanction of the Government it shall not be competent to a watandar to alienate 
for a period beyond the term of his natural life any watan or any part thereof, or 
any interest therein to or for the benefit of any person who is not a watandar of 
the same watan. It is said that since the property in this case was subject to the 
rule of lineal primogeniture, Rayappa was the only watandar and Mallappa had 
no more than a spes successionis, and for that proposition reliance was placed on 
Chinava v. Bhimangauda' and Tarabai v. Murtacharya.? The answer to this 
argument is that the Collector did sanction the alienation, and at this distance of 
time their Lordships must presume that the Collector had authority on behalf of 
Government so to do, a presumption made the morereadily because this point was 
not pleaded, nor debated in the Courts in India, and, if it had been, evidence on 
the subject might have been adduced.’ 

With regard to costs, the respondent obtained leave to sue as a pauper, but 
notwithstanding this fact, and the further fact that hesucceeded on the issues as to 
his adoption, he was ordered to pay the costs of the suit. He obtained leave to 
appeal to the High Court as a pauper, and as his appeal succeeded, he was given his 
costs. He did not obtain leave to defend this appeal as a pauper. Whilst the 
trial Judge no doubt had a discretion as to the manner in which he would deal with 
the costs, their Lordships think that it was not a sound exercise of his discretion 
to order costs to be paid by a minor suing as a pauper. Obviously such an order 
was not likely to be effective. Their Lordships think that the proper course 
is to make no order as to the costs of the suit and of the appeal to the High Court, 
but to direct the respondent to pay the costs of the appellant of this appeal. 

For these reasons their Lordships will humbly advise His Majesty that this appeal 
be allowed, that the decree of the High Court of Bombay dated March 8, 1940, be 
set aside and that the decree of the Joint First Class Subordinate Judge of Belgaum 
dated October 28, 1987, be restored except so far as it ordered costs of the defendant 
to be paid by the plaintiff. The respondent must pay the costs of this appeal. 


Solicitors for appellants: Cassaveiti Constas & Co. Appeal allowed. 
Solicitors for respondent: Hy. S. L. Polak & Co. 


1 (1896) I. L. R. 21 Bom. 787. 2 (1989) 41 Bom. L. R. 924. 
L, R.—12 
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Present: Lord Thankerton, Lord Morton of Henryton ana Sir Madhavan Nair. 


PRAGDAS MATHURADAS v. JEEWANLAL, LIMITED. * 
Contract—Written contract—Implication of oral term—When Court can imply auch term. 


A Court ought not to imply a term in 2 contract merely because it would be a-reasonable 
term to include if the parties had thought about the matter, or because one party, if he had 
thought about the matter, would not have made the contract unless the term was included ; 
it must be such a necessary term that both part:es must have intended that it should be a 
term of the contract, and have only not expressed it because its necessity was so obvious 
that it was taken ‘for granted. 

Comptoir Commercial Annversots v. Fower Son & Co., In ret, followed. 


Tue facts are stated in the judgment of tke Board. 


W. W. K. Page and C. Bagram, for the appellant. 
Sir Robert Aske and B. Sen, for the respondent. 


Lord Morron. This is an appeal from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal in its civil appellate jurisdiction, dated 
March 27, 1945, reversing a judgment and decree of the same Court in its ordinary 
original civil jurisdiction, dated January 14, 1948. The appeal arises out of an 
action by the respondent company against the appellant firm claiming damages 
for breach of a contract for the supply of tin. 

It is necessary to set out the proceedings in the Courts in India in some detail, 
as the findings of fact by the learned trial Jucge, and the attitude adopted by the 
appellant firm in regard to these findings of fact, are of great importance. The 
learned trial Judge (McNair J.) stated the events leading up to the action as 
follows :— 

“ The plaintiff company sue the defendant firm for damages for breach of contract for the 
supply of tin. On December 8, 1941, there was a telephone conversation between N. T, Shaha 
of the plaintiff company and Ranchoredas of the defendant firm in which the plaintiff company 
made known their requirements and the defendant firm contracted to supply them. 

Later the same day the plaintiff company wrote to the defendant firm :— 

‘Dear SRE, 
Tin 

We confirm having purchased from you today tin in blocks, Penang quality, for forward 
delivery as follows :— 

85 tons at Rs. 215-8-0 per cwt. net. 
5 tons at Rs. 218-0-0 per cwt. net. 
Our delivery instructions will follow.’ 

The parties are both merchants of standing. They had had previous dealings in various 
sommodities, and from March until September 1941 they had had business transactions in tin 
totalling some 28 tons. 

It appears that the plaintiff Company had contracts with the Government for the supply 
of tinned articles to the Supply Department, and there is every reason to believe that the plaintiff 
company were purchasing tin on this occasion for ute in their factories in execution of their 
contracts with the Government. 

On December 7, 1941, the Japanese attacked Pear? Harbour and early on December 8 it was 
known in Calcutta that a state of war existed between Japan, Great Britain and the United 
States of America. 

That morning Mr. H. K. Shaha, Managing Director of the plaintiff Company, instructed 
Mr. N. T. Shaha, Assistant Secretary of the company. who is in charge of the plaintiff’s business 
in Calcutta to buy 25 tons of tin and Mr, N. T. Shaha telephoned to Mr. Ranchoredas, a partner in 
the defendant firm. Ranchoredas stated that the market rate was Rs. 216 a owt. He stated 


further that he would refer to his elder brothe>, Gobe-dhone Das, who might be able to give a ! 


slightly lower quotation. N. T. Shaha referred to H. K. Shaha and the deal with regard to 25 
tons was put through with Ranchoredas at Rs. 216 subject to any better price which might be 
given by Goberdhone. Goberdhone reduced the price tc Rs. 215-8- and that is the price mentioned 
än the confirmatory letter. 


* Decided, June 8, 1948. Appeal from 1 [1920] 1 K. B. 868, 899. 
Calcutta. 
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The plaintiff company soon after booked another 10 tons at the same price and about a couple 
of hours later they decided to buy a further 5 tons which they got at Rs. 218 as the market had 
been rising throughout the day... It is in evidence that.the opening rate on December 8 was 
Rs. 205 or Rs. 206 and the closing rate was about Rs. 227. 

These facts are undisputed. The plaintiff company however allege that during the preli- 
minary conversation they informed the defendant firm that they were purchasing in order to fulfil 
Government contracts, that they wanted to cover themselves absolutely against their requirements 
of tin, and that they insisted that tin should be delivered to them under all circumstances, They 
state further that Mr. Ranchoredas agreed to those conditions and said that he would deliver 
goods from ample stocks always at his firm’s disposal. These statements and alleged conditions 
are denied by the defendant firm. 

The market, as I have said, was on December 8 a rising market, and it continued to rise 
‘during the following days when the Japanese armies invaded the Malaya Peninsula. Penang 
was occupied by the Japanese at some date shortly before December 19 and the defendant firm 
were unable to obtain the shipments of Penang tin for which they had contracted with their 
principals in Penang. ` 

The defendant firm’s case is that they had contracted for the purchase of 100 tons in all 
from three suppliers in Penang. There was no difficulty on December 8 with regard to shipment. 
Ships were sailing regularly from Penang and cargo space was available. 

It is clear from the evidence that neither the plaintiff company nor the defendant firm had 
auy apprehension on December 8 as to the due arrival of shipments from Penang for at any rate 
another month.” 

Their Lordships will hereafter refer to the appellant firm as “ the sellers ” and 
to the respondent company as “ the buyers.” 
Correspondence followed between the parties, but it is only necessary to quote 
the sellers’ aah of E renge 22, 1941, which was as follows :— 
“ 48, Strand Road, 
Calcutta, December 32, 1941. 
Messrs. Jeewanlal (1929) Ltd., 
101, Clive Street, 
Re: 40 Tons of Tin Ingots. 
Dear Sws, ' 

We are in due receipt of your letter dated ‘22nd instant and in reply have to inform you 
that the basis of the above business is forward and owing to the unforeseen trouble in Penang 
the shipment is not possible. As such we have no other alternative but to cancel the contract. 


Yours faithfully, 
Sd. PRAGDAS MATHURADAS.” 


On February 20, 1942, the buyers filed their plaint alleging wrongful repudiation 
of the contract by the sellers and acceptance of such repudiation by the buyers. 
A sum of Rs. 91,850 was claimed as damages, but it is now common ground 
between the parties that if the buyers are entitled to damages, the correct sum is 
Rs. 50,100., By their written statement the sellers pleaded “It was expressly 
agreed or alternatively there was implied (sic) that delivery would only be made as 
and when goods arrived from Penang against orders placed by the defendant 
firm there.” In para. 8 certain other implied conditions were alleged. 

McNair J. heard oral evidence and summed up his views on that evidence as 
follows :— 

“ From the surrounding circumstances to which I have referred it appears to me beyond 
doubt that the plaintiff's recollection is at fault, and that they did not inform Ranchoredas prior 
to the contragt that they would require delivery under all circumstances, nor did Ranchoredas 
give the alleged guarantee that he would deliver from stook. On the other hand it is equally 


difficult to accept the defendants’ story that they stressed the fact that delivery could only be 
given on arrival of the tin from Penang. 


We are then left with the letter of December 8 from which to discover what were the intentions 

of the parties when using the words ‘forward delivery.’ ” 
Their Lordships read this passage as a finding by the learned trial Judge that he 
could not accept the oral evidence of either party as to the express terms of the 
eontract made on December 8, 1941, and that the only reliable record of these 
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terms was the letter of that date already quoted. McNair J. then went on to 
eonstrue the letter in the light of the surrounding circumstances, and held that 
“The contract became impossible of performance owing to the non-arrival of tin 
from Penang.” He therefore dismissed the suit with costs. 

The buyers appealed. In the course of his judgment the Chief Justice 
(Sir Harold Derbyshire) quoted certain paragraphs of the sellers’ written statement 
and continued :— 

“ In the appeal before this Court Mr. B. C. Ghose for the defendants abandoned the implied 
terms (a), (b), (c), (Œ) and (¢) of para. 8 and contended that the condition to be implied in the 
contract is that Penang tin already ordered by the seller should arrivein Calcutta and said that if 
this condition could not be implied the defence failed. Mr. Ghose also accepted the findings of 
fact of McNair J.” 

Their Lordships think it is plain that the last sentence involves an acceptance 
by counsel of the position that the only reliable record of the contract was the letter’ 
of December 8, 1941. In consequence of this acceptance, the Chief Justice (with 
whose judgment Lodge J. agreed) did not examine the oral evidence in detail. 
He felt unable to imply the condition put forward by the sellers, or to accept the 
view of McNair J. that the contract became impossible of performance, and stated: 
his conclusions as follows :— 

“ In my opinion this was a contract for the purchese and sale of 40 tons of Penang tin as set 
cut in the plaintiff’s letter of December 8, 1941, and its fulfilment was not contingent upon the- 
arrival of the tin from Penang : further the contrect was broken by the defendants on December 22, 
1941, as on which date damages should be computed. 

In my opinion this appeal should be allowed with costs here and below.” 

In opening the appeal before this Board, counsel for the sellers referred to a 
number of passages in the oral evidence given before McNair J. and sought to rely 
on these passages, and in particular upon an answer given by Mr. H. K. Shaha in 
cross-examination, as establishing that it was a term of the contract made orally 
on December 8, 1941, that the sellers should only be hound to deliver the tin when 
it arrived from Penang. Their Lordships do not think it right to entertain this 
argument, in view of the attitude (already stated) which was adopted by counsel 
for the sellers at the hearing of the appeal in India. The findings of fact by the 
trial Judge having been accepted by counsel on the appeal in India, their Lordships 
think that the present appeal must proceed upon the footing that no express terms. 
of the contract have been proved other than those set out in the buyers’ letter of 
December 8, 1941. It is, however, open to the sellers to contend that the term now 
under discussion is contained in the letter of December 8, 1941, on its true construc- 
tion, or must be implied, and that it became impossible for the sellers to fulfil the 
contract. 

Turning to the terms of the letter of December 8, 1941, their Lordships are quite 
unable to construe the words ‘“ for forward delivery ” as having any meaning 
other than their ordinary meaning “for delivery in the future.” There is no 
ecutext to alter or enlarge the meaning of these words, and the subsequent sentence 
“ Our delivery instructions will follow ” are entirely consistent with the words 
bearing their ordinary meaning. 

Further, their Lordships see no good reasor. for implying the condition that 
Penang tin already ordered by the sellers should arrive in Calcutta. As Scrutton 
L. J. said in Comptoir Commercial Anversois v. Power Son & Co. In ret:— 

“ The Court... .ought not to imply a term merely because it would bea reasonable term to 
nelude if the parties had thought about the matter, cr because one party, if he had thought 
about the matter, would not have made the contzact unless the term was included; it must 
be such a necessary term that both parties must have intended that it should be a term of the 
contract, and have only not expressed it because its necessity was so obvious that it was taken for 
granted.” 

Their Lordships cannot find that the term in cuestion was such a necessary term 
that both parties must have intended it to be a term of the contract. So far as the 
buyers were concerned, there is no reliable evidence that they either knew or cared 
whether the tin which they required would be supplied from a consignment already 


1 [1920] 1 K. B. 868, 899. 
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-ordered by the sellers from Penang. They may have thought that the sellers 
already had 40 tons of Penang tin in stock or would buy it in India. In fact the 
‘sellers bad only a small quantity in stock, but there is no accepted evidence that 
the buyers were informed of this fact, or of the fact that the sellers had ordered 
105 tons of tin from Penang. The figure 105, and not the figure 100, appears to be 
-correct, from the documents. Moreover, it is quite clear, from undisputed evidence, 
that on and after December 8, the sellers might have supplemented their stocks 
by buying tin in Caleutta. There is thus no.ground for concluding that the buyers 
must have intended the term in question to be a term of the contract. On the 
contrary it-seems unlikely that the buyers, who had Government orders to carry 
out, would have agreed that the sellers should only be bound to deliver the tin if 
and when a consignment already ordered by them should arrive in Calcutta. * 
As to the sellers, it is extremely likely that they intended to supply the 40 tons in 
question from the 105 tons which they had ordered from Penany; but even in 
their case it is by no means clear that they must have intended this to be a term of 
the contract. The findings of the learned trial Judge show that on December 
-8 the sellers had no apprehension as to deliveries from Penang, and they may have 
been willing to contract for forward delivery without specifying the precise source 
of supply. ae 
As the term in question is not proved to form part of the express contract, and 
‘cannot be implied, the only remaining question is whether it became impossible 
‘for the sellers to fulfil the contract when the Japanese occupied Penang. Their 
Lordships are willing to assume that impossibility of performance would be a 
complete defence in the present case, ‘and that it is still open to the sellers to rely 
-on this defence, notwithstanding the admissions of Mr. Ghose. Even so, the burden 
of proving impossibility rested on the sellers and clearly that burden was never 
discharged. It will be sufficient to quote the following passage from the evidence 
of Mr. Ranchoredas :— 
Q :—Could you get ready Penang tin in December in Calcutta in any large quantity ? 
A :—It is not impossible, but it could be secured by taking one ton from one dealer, another 
‘ton from another, in that way. But usually it could not be secured. This quantity of goods 
-could not be secured at a particular price or at a little higher or lower price than a particular 
fixed price. ier ; 
Q:—You said about a particular price. What do you mean? 
A :—The abnormal price was very high. : 
Q :—You know it has been stated that you, during December, supplied goods of Penang 
quality in Calcutta. Is that correct ? i 
A:—Yes. After that as our source at Penang was no more available to us, we purchased 
‘little quantities here in the market ‘and supplied to customers. 
Q :— Were those contracts with customers ready or forward ? 
A :—Contracts for ready goods. 
It may also be noted that shortly after December 22 the buyers were able to buy 
6 tons of tin in India at an average price of Rs. 804 per cwt. In fact, the sellers 
took up the attitude that they were not bound to make any effort to deliver the 
40 tons, after the Japanese had occupied Penang. Mr. Ranchoredas said in evidence 
“ There was no question of buying against the contract. The contract was for 
forward delivery and as the goods did not arrive we are not bound to give them.” 
The result is that in their’ Lordships’ view the learned Chief Justice and his 
colleague arrived at the right conclusion, and their Lordships will humbly advise 
‘His Majesty that this appeal should be dismissed. The appellants must pay the 
respondents’ costs of this appeal. : ‘ 
j ; i Appeal dismissed. 
Solicitors for appellants: Hy. S. L. Polak & Co. 
Solicitors for respondents: W., W. Bow & Co. 


s 


182 THE BOMBAY LAW BEPORTER. [VOL. LI. 


Present: Lord Uthwatt, Lord Morton of Henryton, Lord MacDermott, Sir Madhavan Nair and 
Sir John Beaumont. 


COMMISSIONER OF INCOME-TAX, BIHAR AND ORISSA v. KAMAKHYA 
NARAYAN SINGH.* 

Indian Income-tax Act (XI of 1922), Secs. 2(1), 4 (8) (viil)}—Rent payable in respect of land used 
for agricultural purposes—ZInterest on arrears of rent payable by statute—Whether such interest 
exempt from tan. 

Rent is a technical conception, its leading characteristic being that it is a payment in 
money or in kind by one person to another in respect of the grant of a right to use land. 
Interest payable by statute on rent in arrear is rot such a payment. It is not part of the 
rent, nor is it an accretion to it, though it is received in respect of it. The interest on rent 
is revenue, but it is not revenue derived rom land. Therefore interest on arrears of rent 
payable in respect of land used for agricultural purposes is not exempt from income-tax 
as being agricultural income within the definition of that phrase contamed in s. 2(1) of the 
Indian Income-tax Act, 1922. 

The word “derived ” in s. 2(1) (a) of the Indian Income-tax Act, 1922, is not a term 

„of art. Its use in the definition demands an enquiry into the genealogy of the product. 
But the enquiry should stop as soon as the effective source is discovered. 

In re Radhika Mohan Roy’s Estate’ and Pethaperumal Chettiar v. Commissioner of Income- 
taw, Madras,’ approved. 

Sarju Bai v. Commr. of Inc. Taz* and Srimati Lakshmi Daiji v. Commr. of Inc. Taz, 
not approved. 


Tue facts appear in the judgment of the Board. 


J. M. Tucker K. C. and R. K. Handoo, for the appellant. . 
D. N. Prit K. C., Sir Roland Burrows, Dr. C. J. Colombos and B. Sen, for the 
respondent. 


Lorp Urgwarrt. These four appeals are brought from judgments of the High 
Court of Judicature at Patna whereby four separate references made to that 
Court under s. 66(Z) of the Indian Income-tax Act, 1922, as amended, were answered 
in favour of the assessees, the respondents to the several appeals. 

All appeals raise the question whether interest on arrears of rent payable in 
in respect of land used for agricultural purposes is exempt from income-tax as being 
agricultural income within the definition of that phrase contained in s. 2(J) of the 
Indian Income-tax Act. In the second appeal £ further question is raised to which 
their Lordships will refer later. 

Under s. 4(3) (viii) of the Indian Income-tax Act, 1922, agricultural income is 
exempt from assessment to income-tax. Agricultural income is defined in s. 2 
of the Act as follows :— 

(J) “ agricultural income ’’ means— 

“(a) any rent or revenue derived from land which is used for agricultural purposes and is 
either assessed to land revenue in British India or subject to a local rate assessed and collected 
by officers of the Crown as such.” 

It is not necessary to state in detail the facts bearing on this first question. 
In each case there was included in the assessment of income made upon the assessee 
interest in respect of arrears of rent payable for land which was used for agricultural 
purposes and was either assessed to land revenue or subject to a local rate. That 
interest had been paid. The interest was. their Lordships understand, payable in 
all cases by virtue of various statutes which prescribed that interest should be 
payable on rent in arrears. The point put baldly is therefore “‘ Is such interest 
rent or revenue derived from land 

There is a diversity of judicial opinion as to the correct answer to this question. 
The High Court of Calcutta (cf. In re Radhika Mohan Roy’s Estate’) and the 
High Court of Madras (ef. Prethaperumal Chettiar v. Commissioner of Income-Taz, 


* Decided, July 6, 1948. Appeal from 8 (1946) 15 I. T. R. 187. 
Patna. 4 (1944)12 I. T. R. 809. 

1 tr A. I. R. Cal. 448. 5 [1941] A. I. R. Cal, 443. 

2 eer Mad. 822, : 
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Madras?) have answered this question in the E The High Court of Allaha- 
bad (ef. ‘Sarju Bai v. Commr. of Inc. Tax*) and the High Court of Patna (ef. 
Srimati Lakshmi Daiji v. Commr. of Inc. Tax?) and the cases here under review 
have answered it in the affirmative. 

This: difference of opinion is not surprising for as Braund J. truly points out in 
Sarju Bai y. Commissioner of Income Tax (ubi supra) the matter is almost one of 
first impression. 

The observation of Braund J. has as its background the fact that none of the 
other provisions of the Income-tax Act throws any light on the consfruction or 
meaning of the definition. The point therefore lies within a very small compass. 

The conflicting points of view are put with clarity in the judgment of Braund J. 
in Sarju Bai v. Commr. of Inc. Tax at pp. 144-145 where he expresses himself 
as follows :— 

“The argument on the one hand is that interest payable (whether by statute or not) on 
arrears of rent which have already become a debt due is not referable in any way to the agricultural 
relationship of landlord and tenant, but is attributable solely to their character as creditor and 
debtor. It is said that interest is in its nature merely that commercial compensation which 
either the accepted practice of business or in some cases the legislature has adopted to see that a 
creditor does not suffer from the default of his debtor. That, it is said, has nothing whatever 
to do with the relationship of landlord and tenant and, therefore, is not in any way derived from 
the agricultural land which is the subject matter of the tenancy. That is one way of putting it. 
The other way of putting it is that interest on arrears of rent is something which in this case 
has been introduced by the United Provinces Tenancy Act as a condition of the relationship 
between landlord and tenant. Arguing from that, it is said that, whether or not such interest 
can be strictly classified as rent, it certainly can be classified as coming within the larger expression 

‘revenue’ which forms part of the definition of agricultural income. It will be remembered that 
the definition speaks of ‘any rent or revenue derived from land.’ 'Those who put it in this way 
say that such interest, when received, has its origin in the tenancy, because, if there had been no 
tenancy, there would have been no arrears of rent and if there had been no arrears of rent, there 
would have been no statutory interest. Following this sequence of caused, they say that it is 
obvious that interest in circumstances such as these must be classified as ‘ revenue derived from 
land ’.” 

The interest clearly is not rent. Rent is a technical conception, its leading 
characteristic being that it is a payment in money or in kind by one person to 
another in respect of the grant of a right to use land. Interest payable by statute 
on rent in arrear is not such a payment. It is not part of the rent, nor is it an 
accretion to it, though it is received in respect of it. 

Equally clearly the interest on rent is revenue, but in their Lordships’ opinion 
it is not revenue derived from land. It is no doubt true that without the obligation 
to pay. rent—and rent is obviously derived from land—there could be no arrears 
of rent and without arrears of rent there would be no interest. But the affirmative 
proposition that interest is derived from land does not emerge from this series of 
facts. All that emerges is that as regards the interest, land rent and non-payment 
of rent stand together as causae sine quibus non. The source from which the 
interest is derived has not thereby |} Beer a ascertained. 

The word “derived” is not a term of art. Its use in the definition indeed 
demands an enquiry into the genealogy of the product. But the enquiry should 
stop as soon as the effective source is discovered. In the genealogical tree of 
the interest land indeed appears in the second degree, but the immediate and 
effective source is rent, which has suffered the accident of non-payment. And rent 
is not land within the meaning of the definition. 

There is no commercial connection between the interest and the rented land and 
an effective source—not land—has become apparent. 

These considerations supply a negative answer to the question posed, subject 
to an entirely different point taken by the respondents. 

It was stated, and the statement was not disputed—that for a considerable 
period Income-tax Authorities had not treated interest on rent in arrears as taxable, 


1 [1944] Mad. 832. 8 (1944) 12 I. T. R. 809. : 
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and that iu their Manuals published from time to time this view was openly stated. 
In their view such interest fell within the definition of agricultural income. The 
Income-tax Act 1922 had in that period been amended from time to time without 
a change in the definition of agricultural income. Their Lordships were asked to 
make the inference that the definition had thereby obtained the meaning attributed 
to it by the Income-tax Authorities and that the Legislature must be taken to have 
adopted the definition in the sense in which the Income-tax Authorities had under- 
stood and applied it. The observations of Lord Macnaghten in Commissioner 
for Special Purposes of Income Taz v. Pemsel* and of their Lordships in Empress 
v. Burah and Book Singh: In the matter of the Petition of Burah and Book Singh? 
were relied on. 

Their Lordships are unable to accept this contention, for the reason that they 
are unable to draw from the facts brought to their attention the inference that the 
Legislature had by the repetition of the debated phrase adopted the meaning 
attributed to it by the taxing authorities. There is indeed no evidence that the 
Legislature was aware of the practice, and theiz Lordships are not prepared to make 
the assumption that a practice purporting to give effect to a definition has resulted 
in the creation of such a generally received meaning embodying that practice as 
would justify the inference that the attributed meaning has been silently adopted 
by the Legislature. 

The further question raised by the second appeal may be shortly disposed of. 
It appears that the holder of the patni rights under the Khagra Estate was unable 
to pay the patni rent due to the estate for several years till the rent and interest 
amounted to Rs. 86,918-7-0, the interest on arrears of rent amounting to Rs. 21,545. 
The holder of the rights thereupon executed a usufructuary bond in favour of the 
assessees under which they were put in possession of certain agricultural property 
for the purpose of realising the sum due to them. The question referred by the 
Income Tax Tribunal was as follows :— 

“ Assuming that interest on arrears of rent is taxable, whether a usufructuary mortgage 
bond executed by the debtor in favour of the assessec :n satisfaction of such interest on arrears 
of rent due to him is taxable?” 

The question is put in general terms but their Lordships are interested only 
in the particular bond which was given. 

They have considered the terms of the bond and hold the view, which they 
understand to be also the view of the High Court of Patna, that upon its true 
construction the continuance of the personal liability for the debt was recognised 
and affirmed. They agree therefore with the High Court thet on this basis the 
point at issue is governed by the decision of their Lordships in Raghunandan 
Prasad Singh v. Income-tax Commissioner. 

Their Lordships will accordingly advise His Majesty that these appeals be allowed 
and that the questions raised in appeals Nos. 1,8 and4 and the first question raised 
in appeal No. 2 be answered in the negative and that the several respondents pay 
the costs of the appellant in the High Court o? Patna. The negative answer of 
the High Court to the second question raised :n the second appeal will remain 
undisturbed. The respondents will pay the costs of the appeal to their Lordships. 


Appeals allowed. 


Solicitor for appellant: Solicitor, High Commissioner for India. 
Solicitors for respondent: Hy. S. L. Polak & Co. 


1 [1891] A. C. 531, 591. 8 (1988) L. R. 60 I. A. 188, 
2 (877) L. L. R. 3 Cal. 68. 5. c. 35 Bom. L. R. 538. 


+ et, 


1948.) MAHARAJA OF PITTAPURAM U. PROVINCE OF MADRAS (P. c.) 185 


Present: Lord Simonds, Lord Normand, Lord Oaksey, Lord MacDermott and Sir John Beaumont. 
THE MAHARAJA OF PITTAPURAM v. THE PROVINCE OF MADRAS. * 
-Riparian rights—Bed of navigable river—Proprietary rights in. 


' The bed of a navigable river in any part.of India, whether tidal or not, is vested in the 
Government, unless it has been granted to ‘private individuals. 

Srinath Roy v. Dinabandhu Sen, Haradas v. The Secretary of State for India in Council? 
Tarakdas Acharjee Choudhury v. The Secretary of State for India in Council? Sri Balsu 
Ramalaksmamma v. Collector of Godavert District,s Venkatanarasimha v. Secretary of State 
for India,* Dawood Hashim Esoof v. Tuck Seint and Secretary of State for India v. 
Subbarayudu,’ referred to. 


‘Tue facts are set out in the judgment of the Board. 


Sir Herbert Cunliffe K. C., P. V. Subba Row and M. A. Rahman, for the appellant. 
Sir Andrew Clarke and R. K. Handoo, for the respondent. 


Lon Normann. These are consolidated appeals from three decrees of the 
‘High Court of Judicature at Madras affirming three decrees of the Court of the 
Subordinate Judge of Coconada in suits instituted by the appellant, the Maharaja 
of Pittapuram, against the respondent, the Province of Madras, in which he claimed 
the Gaeta of certain alluvial islands called “lankas ” in the bed of the river 
Godavari. i 

The facts of the case may be conveniently stated at this stage in broad outline. 
'On May 5, 1808, a sanad or deed of permanent property was granted by Lord Clive, 
then Governor-i -in-Council of Fort St. George, to the appellant’s predecesor-in- 
title, settling in perpetuity the assessment of the zamindari of Pittapuram and 
authorising the appellant’s predecessor-in-title to hold the zamindari in perpetuity 
to his heirs, successors and assigns on condition of his performing certain stipulations 
-specified in the deed and the duties.of his allegiance to the British Government. 
‘The sanad did not define or describe the lands of the Pittapuram zamindari, but 
it is not disputed that they included lands on the east side of the river Godavari 
-and a number of lankas in the river bed. The village of Mulakallanka was part 
-of the lands included in the zamindari at the date of the sanad, and it is near this 
Janka that the lankas which are the subject of the suit are situated. These lankas 
‘did not exist in 1861, for in that year the revenue department of the Government 
of India had the locality surveyed and the survey plans show no trace of their 
-existence. They had appeared, however, by 1901, as is shown by the survey 
of the river undertaken then by the River Conservancy authorities. The exact 
-date of their appearance is unproved, but after their formation, the then zamindar 
‘of Pittapuram took possession of them and leased such portions as were suitable 
for cultivation to tenants. This continued until the year 1921 when the appellant 
was called upon to show cause why he should not be proceeded against under the 
-Madras Land Encroachment Act of 1905 for unauthorised occupation of land 
belonging to the Government. After much correspondence a demand for the 
revenue ‘assessed on the new lankas for the years’ 1917 to 1926, amounting to 
Rs, 1,16,229-2-8, was made upon the appellant who paid it under protest on June 
1, 1927. On June 26, 1927, the appellant was called upon to vacate the new lankas 
and was informed that in default he would be summarily evicted. Thereupon he 
instituted the present proceedings by filing his plaint, in what came to be known 
later as the main suit, in the Court of the Subordinate Judge of Coconada on 
July 4, 1927. Plaints in connected and supplementary suits were filed in the same 
Court on June 8, 1929, and September 80, 1980, respectively. In the main suit he 
prayed for inter ‘alia a declaration that he was'the owner of the 18 lankas and for 


* Decided, July’ 15, 1948. Appeal from 8, C. 87 Bom. L, R. 638, Pr. c. 
Madras. (1899) L. R. 26 I. A. 107, 
1 (1914) L. R. 41 I. A. 221,, 


4 
< c. 1 Bom. L. R. 696. 
8. c. 16 Bom. L. R. 901. 5 ‘(1920) 11 L. W. 258. 
2 aor) 26 C. L. J. 590, 6 (1981) L. R. 58-1. A. 80, 
c. 20 Bom. L. R. 49, P. c. 8. €. 88 Bom. L. R. 897.. 
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directions to the respondent to refund the sum of Rs. 1,16,229-2-8 which he had 
paid, under protest, as revenue due thereon. 

The appellant originally based his claim shiefly on the proposition that the 
English common law rules governing riparian rights apply in Madras and that the 
bed of a navigable river, except where it is tidal, vests in the riparian proprietors 
and not in the Crown; but partly on the ground that the lankas aaae by him 
are lay D i within the area granted to his predecessor by the senad, and 
partly also on the ground that the new lankas were accretions to or re-formations 
an siiu of old lankas which were admittedly part of his property, and from which 
the new formations became separated in course of time through natural causes. 
He also claimed by adverse possession, but this ground was abandoned when the 
case reached the High Court. 

The Subordinate Judge awarded two lankas to the appellant on the ground that 
they had been accretions to or re-formation in situ of old lankas which were admit- 
tedly his property. In the proceedings before the High Court he gave up his claim 
to two lankas including one of those awarded to him by the Subordinate Judge, 
and the High Court found thet he was entitled to three lankas in all on the same 
ground as that on which the Subordinate Jucge had proceeded. The number of 
lankas still in dispute is, therefore. reduced to 18. Both the Subordinate Judge 
and the High Court rejected the contention that in Madras the English common 
law rules apply to riverain rights; they also rejected the uppellant’s construction 
of the sanad. : 

In the present appeal the appellant did not claim any of the lankas which are 
still in dispute on the ground that they were accretions to or re-formations of lankas 
which were admittedly his, and if the appeal is tosucceed to any extent, it must be 
either on the legal ground that the common law of England on riverain rights 
applies, without modification, to the Godaver. and that as a riparian proprietor 
he owns the bed of the river and insulae natne in alveo opposite his lands usuque 
ad medium filum aquae, or on the ground that the sanad of 1808, properly construed, 
granted to his predecessor an area which included the bed of the river in which 
the disputed lankas are situated. 

The first question therefore is whether the English common law is, without 
modification, applicable to the river Godavari. The additional facts relevant to 
this question must be stated. The High Court has adopted from an official docu- 
ment dated 1907 the following description of the river : 

“ Among the great rivers of India the Godavari takes rank next after the Ganges and Indus. 
It runs nearly across the peninsula, its course is 900 miles long, and it receives the drainage from 
1,15,000 square miles, an area greater than England and Scotland combined. Its maximum 
discharge is calculated to be one and a half million cubic feet per second, more than two hundred 
times that of the Thames at Stailes and about three times that of the Nile at Cairo.’” 
At the part of the river with which the dispute is concerned it is non-tidal, but it 
has been found to be navigable by the Subardinate Judge. It flows between 
embankments and the navigable channel lies uz and down river and considerably 
nearer to the west than to the east bank. In the High Court the argument 
proceeded, as the judgment records, on the footing that the Godavari is a public 
navigable river, but counsel for the appellant submitted to their Lordships that 
because the river was not navigable at all seasons in all parts of the eastern side 
at the locus it must be treated as non-navigable on the eastern side. Their Lord- 
ships have no hesitation in rejecting this novel contention or in holding that an 
embanked river which includes a navigable channel is to be treated as without 
qualification a navigable river between its embankments. 

Under the common law of England the bed of a river does not vest in the Crown 
unless it is tidal; the contention of the respondent is that in India the bed of a 
navigable river, whether tidal or not, vests in the Government. It is not disputed, 
and the Courts in India in this case have reccgnised, that the common law of 
England is applicable in India so far as is consistent with justice, reason, equity 
and good sense; but there is obvious good sense in the High Court’s comment 
that it is impossible to compare a river like the Godavari with any river in England 
and that that is sufficient in itself to make one hesitate to apply to it common law 
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rules of riverain rights. The propriety of applying these rules to great rivers has 
been considered judicially both in India and in the United States of America. 
In one of the Indian cases, Srinath Roy v. Dinabandhu Sent Lord Sumner, delivering 
the judgment of this Board, said (p. 241):— 

“The question how far a tule established in this country can be usefully applied in another, 
whose circumstances, historical, geographical, and social, are widely different, is well illustrated 
by the case of navigability, as understood in the law of the different States of the United States 
of America. Navigability affects both rights in the waters of a river, whether of passing or 
repassing or of fishing, and the rights of riparian owners, whether as entitled to make structures 
on their soil which affect the river’s flow, or as suffering in respect of their soil quasi-servitudes 
of towing, anchoring, or landing in favour of the common people. The Courts of the different 
States, minded alike to follow the common law where they could, found themselves in the latter 
part of the eighteenth and the early part of the nineteenth centuries constrained by physical and 
geographical conditions to treat it differently. In Massachusetts, Connecticut, New Hampshire, 
and Vermont, where the rivers approximated in size and type to the rivers of this country, the 
English common law rule was followed, that tidality decided the point at which the ownership of 
the bed and the right to fish should be public on the one side and private on the other. Other 
States, though possibly for other reasons since they possessed rivers very different in character 
from those of England, namely, Virginia, Ohio, Dlinois, and Indiana, followed the same rule. 
But in Pennsylvania, North Carolina, Towa, Missouri, Tennessee, and Albama, this rule was dis- 
regarded, and the test adopted was that of navigability in fact, the Courts thus approximating 
to the practice of western Europe. (See Kent’s Commentaries, ili, 525). The reasoning has 
been put pointedly in, Pennsylvania. Tilghman C. J. says in 1810, in Carson v. Blazer* 


` *the common law principle concerning rivers ’ (viz., that rivers, where the tide does not ebb and 


flow, belong to the owners of adjoining lands on efther side), ‘ even if extended to America, would 
not apply to such a river’as the Susquehanna, which is a mile wide and runs several hundred 
miles through a rich country, and which is navigable and is actually navigated by large boats. 
If such a river had existed in England no such law would ever have been applied to it.’ (See, too. 
Shrunk v. Schuylkill Navigation Co.*) Thirty years later. in Zimmerman v. Union Canal Co.‘ 
President Porter observes, ..‘ the rules of the common law of England in regard to the rivers and 
the rights of.riparian owners do not extend to this commonwealth, for the plain reason that rules 
applicable to such streams as they have in England above the flow of the tide, scarcely one of 
which approximates to the size of the Swatara, would be inapplicable to such streams as the 
Susquehanna, the Allegheny, the Monongahela,’ and sundry other ‘rivers of Damascus.” A 
similar deviation, equally grounded in good sense, from the strict pattern of the English law of 
waters Hes at the bottom of the current of Indian cases previously referred to, and forms its justi- 
fication. In proposing to apply the juristic rules of a distant time or country to the conditions of 
a particular place at the present day regard must be had to the physical, social, and historical 
conditions to which that rule is to be adapted....Above all the difference, indeed the contrast, 
of physical conditions is capital. In England the.bed of a stream is for the most part unchanging 
during generations, and alters, if it alters at all, gradually and by, slow processes, In the deltaic 
ares of Lower Bengal change is almost normal in the river systems, and changes occur rarely by 
slow degrees, and often with an almost cataclysmal suddenness.” 

It will be observed that the judgment refers to a current of authority in India 
agreeing with the law of those American States which have deviated from the 
pattern, of common law. In fact most of these authorities, including the case 
cited, deal with the rivers in Bengal, but, there is nothing either in the reasoning 


| of the judgment or in its language to indicate an intention to differentiate one part 


of India from another. It is, however, the fact that in Bengal a Regulation 
(No. XI of 1825) was made for the purpose of making known the rules established 
by the law and custom of the country for regulating disputes occasioned by the 
frequent changes which might take place in the channels of the principal rivers of 
Bengal. The regulations. were, promulgated after consulting the law officers on 
the Mohammaden and Hindu iow and they were without doubt intended to be 
declaratory of the pre-existing law. They have been extended to other parts of 
India but not to Madras. One of the regulations provides that 

_ “ when a chur or island may be thrown up in a large and navigable river (the bed of which is 
not the property of an individual) or in the sea, and the channel of the river or sea between such. 


1 (1914) L. R. 41 I'A! 221, 3 (1826) 2 Sergeant & Rawle, 71, 78. 
8. €. 16 Bom. L. R. $01. , 4 (1841) 1 Watts & Sergeant, 346, 351. 
2 (1810) 2 Binney 475, 477. 
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island and the shore may not be fordable, it shall, according to established usage, be at the disposal 
of the Government.” 

Counsel for the appellant did not dispute that, according to the law of Bengal, 
the bed of a navigable river belongs to the Government but he denied that this was 
the law of Madras. It has not indeed been snown that the riverain law of Madras 
was the same as that of Bengal before 1825, and perhaps it is not possible to attain 
certain knowledge about the law of Madras at that time; but at least it can be 
said that no reason has been advanced for supposing that there was any difference 
between the riverain law of Madras and that of Bengal at the beginning of last 
century, and it can also be said that the rules which are suitable and convenient 
for regulating rights in navigable rivers in Bengal may be suitable and convenient 
for regulating rights in navigable rivers in Madras. In Bengal the common law 
of England did not oust the pre-existing law now embodied in the Regulation of 
1825, and the respondent argues that, since the common law in its native purity 
was as inapplicable to navigable rivers în Macras as to navigable rivers in Bengal, 
it is to be inferred that the pre-existing law wes allowed to continue in Madras also 
and that it was the same as the law of Bengal; or that the common law was 
modified in its application to Madras, as it was in certain states in America, in 
order to fit the geographical conditions. On either alternative the result is the 
same and it accords with the overriding principle that the common law should 
not be applied except so far as is consistent vith justice, reason, equity and good 
sense. 

The respondent’s argument commends itself to their Lordships and it is fortified 
by the authorities that were cited. Itis needless to refer in detail to all the Bengal 
decisions for they have been adequately discussed in the judgments of the Subordi- 
nate Judge and of the High Court. There is in all of them a notable absence of 
any suggestion that the law laid down was peculiar to Bengal or to those provinces 
to which the Bengal Regulation has been extended. They do not in general 
make specific reference to the Regulation of 1525 and they proceed rather upon the 
character of Indian navigable rivers as determining the type of law to be applied 
to them. Thus in Haradas v. The Secretary of State for India in Council? 
Lord Buckmaster, delivering the judgment of this Board in a case in which the 
Ganges was concerned, said (p. 594): 

“The river Ganges in its course through the district of Dacca rests so uneasily in its bed, that 
its boundaries can never at any moment be defined wilh the certainty that their limitation will 
be long observed. Frequently the river leaves its course, flows over large tracts of land, leaving 
other areas bare, and then again its waters recede, giving back the lands submerged in whole or 
in part to use and cultivation. It is obvious that difficulties as to ownership must arise in these 
circumstances, and of the extent and complication of these difficulties the present case affords an 
excellent illustration. The general law that is applicable is free from doubt. The bed of a public 
navigable river is the property of the Government, though the banks may be the subject of private 
ownership.” 

In Tarakdas Acharjee Choudhury v. Secretary of State for India,* where the Ganges 
was again under judicial consideration, Sir Shadi Lal, in delivering the judgment 
of the Board, referred like Lord Buckmaster in the last cited case to the character 


of the river and stated that it was beyond question that the bed of a public navigable , 


river was presumed to be the property of the Gcvernment and not that of a private 
person. Neither of these judgments hinted at any difference between the law of 
Bengal and other parts of India. The Madras cases are fewer and in none of 
them is there a decision on the point, but in two cases there are dicta which add 


weight to the respondent’s argument in Sri Balsu Ramalaksmamma v. Collector of , 


Godaveri District,® a claim was made to a lanka formed by alluvio in the river where 
it was navigable but not tidal. Their Lordships expressed grave doubts whether 
the presumption applicable to little English rivers applied to great Indian rivers 
such as the Godaveri, but they did not deeida the question. In that case the 
plaintiffs’ claim rested on the rules of the English common law. In Venkatanara- 


1 (1917) 26 C. L. J. 590, sS. ©. 87 Bom. L. R. 688, P. c. 
8. €. 20 Bom. L. R. 49, P. C. 3 (1899) L, R. 26 I. A. 107, 
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simha v. Secretary of State for India! it was held that the alveus did not belong tothe 
Government because the river was not navigable. The case, therefore, did not 
decide the point at issue in the present appeal, but the learned Judges treated 
tidality as immaterial and pointed out that conditions in Madras are so unlike those 
in this country that the English common law might 'well be thought inapplicable 
without some modification as a test of the public or private ownership of the beds 
of those rivers which are: non-tidal but navigable. Two further cases must be 
mentioned. Dawood Hashim Esoof v. Tuck Sein? was concerned with rights of a 
river in Rangoon at a part which: was tidal but not navigable. In delivering the 
judgment of the Board Sir George Lowndes said (pp. 86-87) : 

’ “ In India it has long been recognised that the beds of channels of tidal navigable rivers are 
the property of the Government in right of the Crown.” : 
and in Secretary of State for India v. Subbarayudu® Lord Dunedin deli- 
vering the judgment: of the Board made’ use of similar language in discussing 
rights in the Godavari at a point where it is both tidal and navigable. In neither 
case was the Board concerned with the rights of the Government in the bed of a 
river which was navigable but not tidal. No inference adverse to the respondent’s 
case can therefore be drawn from the judgments themselves or from the use of the 
expression “ tidal and navigable ” in relation to the Crown’s proprietary rights in 
the alveus. Finally it may be noted that in Doss’s Tagore Lectures on the Law of 
Riparian Rights the law of Bengal on the point at issue is treated as typical of 
India as a whole. ie 

Their Lordships consider that the ‘appellant’s contention, that the English 
common law rule that the bed of non-tidal rivers belongs to the riparian pro- 
prietors should apply to Madras, not only runs counter to the trend of judicial 
dicta but conflicts with good sense, and that the rule to be applied is that the bed 
of a navigable river in any part of India, whether tidal or not, is vested in the 
Government unless it has been granted to private individuals. 

The remaining ground of appeal must therefore be considered. The sanad of 
1808 makes no mention of the bed of the river, it does not define the zamindari by 
boundaries and it says nothing ‘of the extent of the area comprehended in it. 
On the face of it, it does no more than confirm the right of the zamindar and his 
heirs, successors and assigns in what’ he owned at the date of the grant. It is 
known that at that date the zamindari, including lankas, amounted to 1,860 acres. 
That fact is‘established by a contemporary official document and by admissions 
made in the case. Now the appellant claims that his rights as owner extend over 
6,400 acres, including the bed of the river, bounded by certain boundaries which. 
are set forth in his pleadings. These boundaries were, he asserts, established in 
litigations which took place between his predecessors and other private owners, 
and in one instance between his predecessor and the Government. But within 
these alleged boundaries, unfortunately for his case, there are to be found lankas 
which admittedly belong to the Government and lankas which admittedly belong 
to other zamindars. The boundaries contended for by him would imply also that 
he owned: land on the west bank of the river but this is contrary to an express 


_ admission made by him in the High Court after judgment was delivered. More- 


ae 


mner 


; over, an examination of such evidence as the appellant has produced shows that the 


alleged boundaries are merely straight lines drawn between fixed points for the 
restricted purpose of defining the two limited areas in dispute in each of the liti- 
gations. Those lines were not in the proper sense a boundary enclosing the 
zamindari. fis ', : 

The appellant next sought to interpret the sanad by a reference to accounts in 
which the area comprised in the zamindari is stated as 800 putties, the equivalent 
of the 6400 acres claimed. These accounts belong to a period about half a century 
after the date of the sanad ; they were kept by persons appointed by the appellant’s 
predecessors-in-title and they were kept for the purpose of enabling the zamindar 
to claim an apportionment of the revenue assessment in the event of an alienation 
of a part of the zamindari. It is not competent to interpret the sanad by evidence 


1 (1920) 11 L. W. 256. ' s. 0. 88 Bom. L.'R. 897. 
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of this sort. Even if, contrary to their Lordships’ opinion, the sanad could be 
regarded as an ancient document, the evider-ce offered is not evidence of contem- 
poranea expositio, and the appellant is in truth attempting not to construe the sanad 
but to add to the area confirmed by it to Lis predecessor-in-title. But accounts 
such as he has produced, though accepted Ly the revenue authorities, could not 
have effect as an additional grant for it is nct even alleged that these officials had 
power to alienate Government lands. Equally irrelevant is some other evidence 
tending to show that Government officials were cognisant that the eppellant’s 
predecessors were exercising the rights of ownership over the disputed lankas. 
This evidence is indeed open to the additionai criticism that evidence of possession 
not sufficient to establish a claim by adverse possession is of no value for the purpose 
of interpreting or adding to the grant made b: the sanad. 

The judgments of the Courts in India have dealt exhaustively and satisfactorily 
with the contentions of the appellant and thev contain a valuable exposition of the 
law of riverain rights in India. Their Lordships will therefore humbly advise 
His Majesty that the appeal should be dismissed. The appellant will bear the 
costs of the appeal. 

: Appeal dismissed. 
Chapman Walkers. 
Soheitor, High Commissioner for India. 
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APPEAL FROM ORIGINAL CIVIL, 


Before the Honble Mr. M. C. Chagla, Chief Just-ce, and Mr. Justice Gajendragadkar. 


THE MUNICIPAL CORPORATION FOR THE CITY OF BOMBAY v. GOVIND 
LAXMAN SAVANT.* 


Specific Relief Act (I of 1877), Secs. 45, 46—“Property. franchise or personal right,” what is—W rit 
of mandamus—Cause of action in suit and in proceeding under 8. 46—Representative suit— 
Personal right—Quanitum of interesi—‘'Person injured” same as “person aggrieved” in English 
law—Whether rate-payer can be “person injured’’—' ‘Demand of justice and the denial thereof” — 
“Other specific and adequate legal remedy” —City of Bombay Municipal Act (Bom. IL of 1888), 
Sec. 70(b) t—Contract with Municipality —Fization of price—Price may be left to be determined 
with reference to certain eventualities—Bombay Mxunicipality—Vaitarna Scheme—Contract to 
carry out construction of pipe line—Rate-payer—Petition to stay execution of contract. 

Under s. 45 of the Specific Relief Act 1877, in orcer to satisfy the first proviso to the section 
a party must have some interest in property, franchise or personal right, the injury to which 
alone would entitle him to maintain a petitior under the section. In order to entitle a 
person to come under the section no particular cuantum of right is necessary ; nor is there 
any difference in principle between the title which would entitle a person to sue for redress 
for an injury done to his property and the title w=:ich would be equally necessary to make a 
petition under s. 45 maintainable. 

The principles of English law dealing with the writ of mandamus must be imported in 
considering the provisions of s. 45 of the Specific Relief Act. The section is a summary 


procedure, and the order to be made is entirely discretionary with the Court. Before the 


Court can exercise the discretion, the various concitions laid down in the section, which are 
all cumulative, must be satisfied. 
The cause of action in a suit and the one in a proceeding under s. 45 are not different. 


* Decided, November 6, 1948. O. C. J. 
Appeal No. 53 of 1948: Miscellaneous Appli- 
cation No. 204 of 1948. 

+ The material portion of the section runs 
a3 follows :— 

70. (1) Every contract entered into by the 
Commissioner on behalf of the Corporation 
shall be entered into in such manner and form 
as would bind the Commissioner if such con- 
tract were on his own behalf, and may in the 
like manner and form be varied or discharged : 
Provided that:.... 


(b) every contract for the execution of 
any work or the supply ofany material or goods 
which will involve an expenditure exceeding 
five hundred rupees shall be in writin 
and shall be sealed with the common seal 
of the Corporation and shall speci the 
work zo be done or the materal or goods to be 
supplžed, as the case may be, the price to be 
paid for such work, materials, or goods, and, 
in the case of a contract for work, the time or 
times within which the same or specified por- 
tions hereof shall be completed. 


eg 
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The title which the plaintiff or the petitioner has to establish, the interest which he has got 
to prove is identical in both cases. He must show that there is an invasion to his property, 
franchise or personal right, and there can only be an invasion provided he has a legal specific 
right in property or in franchise or he has some personal right. 

Bank of Bombay v. Suleman Somji, Vaman v. Municipality of Sholapur® and In the matter 
of G. A. Natesan and K. B. Ramanathan,” referred to. - 

J. M. Sen Gupta’ v. H.E. A. Cottont and Shankarlal v. Municipal Commissioner of Bombay,’ 
commented on. 

' The law ordinarily discourages’ a large body of persons who have a common interest from 
litigating with regard to their interest in separate suits. Insuch cases a representative suit 
must be brought in which the interest of all may be finally and completely adjudicated upon. 
To this ordinary rule, however, there are certain exceptions, the most important one being that 
where there are members of a corporation who are all equally interested in the corporation 
carrying out its activities according to its charter, if the corporation acts illegally or contrary 


. to its charter or misapplies its funds, every member of the corporation has the right to file 


a suit to prevent the corporation from so acting. The same principle applies to a ratepayer. 
Every ratepayer has the right to prevent the public body to which he pays the rates from 
acting contrary to law or contrary to its own charter. In such cases the law assumes that 
the member of the corporation or the ratepayer has a. specific legal interest which entitles 
‘him to come to Court in support of his right and in order to prevent the corporation or 
the public body from acting contrary, to law or their own charter. There is no reason in 
principle why the member of the corporation or the ratepayer should only come to the Court 
by way of a suit and why he should be debarred from invoking the jurisdiction of the Court 
under s. 45. Whether a relief can be granted to him under s. 45 or not is another matter. 

There is no difference in principle between a person aggrieved within the meaning of the 
English statute and a person injured within the meaning of s. 43 of the Specifio Relief Act. 

A ratepayer who has contributed to the rates is a person injured in his property within the 
meaning of s. 45 if the’ rates are misapplied or utilised contrary to the provisions of the law. 

The mere fact that the petitioner shows the right with other persons cannot debar him 
from obtaining the necessary relief under the law. 

Section 46 requires that there should first be a demand for justice and a specific denial of 
that justice by the respondent. A presumption to this effect cannot be drawn ex post facto 
even though the respondent may ultimately resist aby application made by the petitioner 
under the section. 

The phrase “ other specific and adequate legal remedy ” ins. 45 (d) means a remedy which 
is immediately available, and not the remedy of a suit which can be brought only after giving 
notice for a stated period, in cases of urgency. A 

All that s. 70(b) of the City of Bombay Municipal Act, 1888, requires is that the price has 
got to be specified in the contract, which means thatthe price should be explicitly mentioned. 
or, in other words, perusing the contract it should be clear as to what is the price which the 
Municipality has to pay to the contractors for carrying out the contract. The statute does 
not say that the contract must state a fixed price or a price ascertainable in rupees, annas 
and pies at the date when the contract is entered into; nor is there any prohibition in the 
statute which precludes the Municipality from fixing a price which may be ascertained at a 
future date or may be ascertained by some person specially nominated under the contract 
by the parties. 

Hence, although a fixed amount may not appear in a contract, nevertheless the price 
may be specified which would be fixed in the manner agreed to by the parties under the 
contract itself. A price is fixed, though the parties agree that that price is subject to certain 
variations to be determined by the Commissioner under certain eventualities. That is as 
much a price as a fixed price in terms of rupees, annas and pies. 

The Court does not construe a particular section ina statute so as to result in anomalies 
or insuperable difficulties unless the plain language of thesection drives the Court to such a 
conclusion. 

‘When a Court or a Judge comes across any case where it finds that a public officer has 
departed or deviated from the path of rectitude, the Court or the Judge should in no uncertain 
terms condemn such action on the part of the public officer. But when a public officer is 
conscientiously doing his duty, the Court should not permit any suggestions to be made with 
regard to his impartiality and integrity. Thereis nothing easier than a party to fling mud 


1 (1908)L.R.351.A.180,  ~ 8 (1916) I. L. R. 40 Mad. 125. 
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at persons who very often find it very difficult to defend their conduct; and it is the duty- 
of the Court to protect public officers from such mud flinging. 


Tar Municipal Corporation of the City of Bombay (respondent No. 1) passed a- 
resolution to carry out a scheme called compendiously the * Vaitarna-cum- 
Tansa scheme,” in order to augment the supply of water in the Tansa lake which 
provided water to the City of Bombay. tt was found necessary to construct 
an embankment, cutting, etc., for conducting a steel pipe line to the Tansa lake. 

On March 18, 1948, the Municipal Commissioner of Bombay (respondent No. 2) 
published an advertisement in the following form :— 

. “ The Special Engineer invites sealed tenders for the work of embankment cutting and other 
civil works for steel pipe line separately for, (1) Jamboli division, (2) Agra Road division and’ 
(8) Mulund division. 

Forms of tenders specification, etc, will be available from the Office of the Special Officer 
(Survey) for Vaitarna-cum-Tansa Scheme, Ex. Trust Building, Marzban Road, Fort, Bombay,. 
at Rs. 5 per copy of each tender, not refundable. . Forms will not be sent by post. 

Closing date Wednesday the 14th April 1948 at 1 P.M. (B.T.)” 

The closing date was later extended to 1 p.m. (8.T.) on April 21, 1948. 

The advertisement attracted tenders from three contractors. 

The tenders were numbered 7, 8 and 9 as per three divisions. S. B. Joshi & Co. 
offered tender No. 7 at Rs. 28,89,052-21. The second contractor Rowji Sojpal 
& Co. tendered Rs. 29,70,916-72 for No. 7, Rs. 14,88,089-40 for No. 8 and 
Rs. 28,85,099- 28 for No. 9, the total amount of all the tenders being Rs. 72.94,055 +47. 
The third contractor, Hindustan Construction & Co., Ltd., submitted tender No. 7 
for Rs. 28,81,787-58, No. 8 for Rs. 14,88,451-24 and No. 9 for Rs. 29,14,155. 58, 
the total of their three tenders being Rs. 72,29,894-40. Along with their tenders 
the Hindustan Construction Co., Ltd., sent conditions the material ones of which 
ran as follows :— 

(1) Rates based on the assumption that the entire works covered by tenders 7, 8 and 9 
will be entrusted together. They do not propose to accept work for only one section without 
re-consideration. ; 

(7) Their rates are based on the’current rates of materials, the sales tax and labour costs. 
Any variation to be suitably adjusted. 

In their tenders they omitted to include the costs of tree cutting and de-watering 
the foundations of the civil works. When called upon to state their charges for- 
the above items they quoted Rs. 80,000 on April 28, 1948. 

On May 29, 1948, the Commissioner recommended to the Standing Committee- 
of the Bombay Municipal Corporation to accept the tenders submitted by the 
Hindustan Construction Co., Ltd., subject to their aforesaid conditions. The- 
Standing Committee accepted the tenders on June 16, 1948. In due course they 
were sanctioned by the Corporation on June 21, 1948. 

The petitioner Govind Laxman Savant. who was a ratepayer and a voter of the 
Bombay Municipal Corporation, first protested to the Municipal Commissioner 
on July 29, 1948, and then to the Municipal Corporation on July 80, 1948, against 
the conclusion of contracts as per the tenders with the Hindustan Construction 
Co., Ltd. 

On August 2, 1948, the petitioner applied to the High Court for an order under- | 
s. 45 of the Specific Relief Act, 1877, i 

“ (a) that the respondents may be ordered to forbear from concluding and executing the 
said contract with Messrs. Hindustan Construction Co., Ltd. 

(b) that the respondents be ordered to invite fresh and proper tenders ; 

(c) that pending the hearing and final disposal of this petition the respondents be restrained. 
by an order and injunction of this Hon’ble Court from concluding and executing the said contract.” 

The petitioner supported his petition by allecations the following : 

On the recommendation of the 2nd respondent on the 16th June 1948 the Standing Committee 
without fully applying their mind and without calling for requisite details and information and 
departmental estimates and without taking expert advice and in negligence of their duties resolved 
to accept the tenders of Messrs. Hindustan Construction Co., Ltd. incorporating amongst other 
the said condition No. 7 subiect to the approval of the lst respondents without recording any 
reasons whatsoever. 
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On the 2ist June 1948 the Ist respondents without fully applying their mind and without 
enlling for requisite details and information and departmental estimates and without taking expert 
advice and in negligence of their duties approved of the Resolution of the Standing Committce 
accepting the tenders of Messrs. Hindustan Construction Co., Ltd. incorporating amongst others 
the aforesaid condition No. 7. | . 

Your petitioner states that the contracts with Messrs. Hindustan Construction Co. Ltd. 
have not yet been concluded by the respondents but are likely to be concluded in near future. 

Your petitioner submits that under the circumstances the acceptance of tenders with the 
aforesaid condition as to variation of rates mentioned therein is contrary to the provisions of s. 72 
of the City of Bombay Municipal Act, 1888, and is illegal. : 

Your petitioner further submits that the execution ofthe said contract in pursuance of the 
said resolution of the 1st respondents, the price whereof is not fixed but liable to variation and 
adjustment is contrary to the provisions of s. 70 of the said Act and is accordingly illegal. 

Your petitioner further submits that if the respondents proceed to conclude and execute 
the said contract they might involve the 1st respondent and ultimately the rate payers into heavy 
liability the extent of which cannot be ascertained at the present moment. 

Your petitioner further submits that the respondents should forbear from concluding and 
executing the said contract and that it is incumbent upon the respondents to invite fresh and 
proper tenders concerning the said portion of the said project. 

Your petitioner states that as ratepayer and voter his right would be injured if the respond- 
ents would not forbear from concluding and executing the said contract and if the respondents 
do not invite fresh and proper tenders. a 

That the forbearing from concluding and executing the said contract and inviting the fresh 
tenders is clearly incumbent on the respondents and that such forbearing and inviting tenders is 
consonant to right and justice and that your petitioner has no other specific and adequate legal 
remedy and that the remedy sought by this petition will be complete. 


The petition was heard by Bhagwati J. On September 2, 1948, his Lordship 
granted the prayers of the petition and delivered the following judgment. 


Buacwatt J. [After setting out the facts of the case the judgment proceeded :} 
I shall in the first instance deal with the preliminary objections which were urged 
by the respondents. The first preliminary objection which was urged was that the 
petitioner had other adequate legal remedy, namely, that of filing a regular suit 
in this Court for a declaration. A simple answer to this contention is that even 
though it was competent to the petitioner to file a regular suit for a declaration 
that the acceptances of the tender submitted by the Hindustan Construction Co., 
Ltd., and the execution of'a contract with them are illegal and contrary to the 
provisions of ss. 70 and 72 of the City of Bombay Municipal Act, 1888, that remedy 
would not be equally convenient, speedy, beneficial and effectual (vide Tan Bug 
Taim v. Collector of Bombay') for the simple reason that before any suit could be 
filed against the’ Municipal Corporation notice of one month would be necessary 
under s. 521 of the Act and before it could be competent to the petitioner to file 
such suit against the Municipal Corporation after complying with the terms of that 
section the Municipal Commissioner would have already executed the contract 


` which it was the specific purpose of the petition to prevent. This contention. there- 


| 


/ 


fore, does not avail the respondents. 

The next preliminary contention urged on behalf of the respondents was that it 
was not competent to the petitioner to file this petition as no demand for justice 
had been made. In support of this contention reliance was placed on the fact that 
the petitioner’s attorneys’ letter dated July 80, 1948, was addressed to the Mayor 
and the other Municipal Corporators of the Municipal Corporation for the City of 
Bombay and not to the Municipal Corporation of Bombay. The least that can be 
-said of this contention is that it is hair-splitting. The Municipal Corporation is 
nothing except the Mayor and the other Municipal Corporators though no doubt 
the Municipal Corporation is an entity by reason of its incorporation with a body 
corporate, a perpetual succession and a common seal and can sue and be sued by 
such name. The notice which was given by the petitioner’s attorneys on July 80, 
1948, though not in terms was in effect a notice to the Municipal Corporation and 
could on its receipt within the precincts of the Municipal Corporation be dealt with 
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in accordance with the routine of the Municipal Corporation. There is nothing, 
therefore, in this contention of the respondents. The further contention of the 
respondents that even if the Municipal Corporation be deemed to have received 
“this notice it did not deny justice because it had not sufficient time to consider 
“the demand for justice before the petitioner rushed to Court, is no doubt possible 
For the respondents to urge, as, according to the procedure which is usually adopted 
by the Municipal Corporation even for its urgent meetings, it was not possible to 
convene any urgent meeting thereof to consider the letter dated July 80, 1948, 
addressed to it by the petitioner’s attorneys before the petition was filed. I am 
entitled. however. to take into consideration the facts and events as they transpired 
after this notice was given by the petitioner’s attorneys to the Municipal Corpora- 
tion. The Municipal Corporation has taken up the stand that the petitioner’s 
contentions are all unsound and that the petitioner is not entitled to any relief 
as prayed for. In fact, the Court would be entitled to presume, having regard 
to all the circumstances, that the Municipal Corporation would and did in fact 
refuse to comply with the requisitions contained in the petitioner’s attorneys’ 
said letter. This would be tantamount to a denial of justice and would entitle 
the petitioner to maintam the petition. This contention of the respondents also 
does not, therefore, avail them. 

The last preliminary contention which was urged by the respondents was that 
the petitioner was not a person whose property, franchise or personal right would 
be injured by the forbearing from concluding and executing the contracts complain- 
ed of in the petition or the inviting of fresh and proper tenders. That was the 
most substantial contention of all urged on behalf of the respondents. Considerable 
argument was addressed by counsel on both the sides in behalf of this contention 
and a very important question arises for my determination. The petitioner is 
merely a ratepayer of the Municipal Corporation and as such contributes and is 
liable to contribute moneys to the Municipal Fund as constituted by s. 111 of 
the City of Bombay Municipal Act, 1888. Under the terms of that section all 
moneys raised by any tax levied for the purposes of the Act, inter alia, shall be 
credited to a fund which shall be called the Municipal Fund and which shall be 
held by the Corporation in trust for the purposes of the Act subject to the provisions 
therein contained. Section 118 of the Act lavs down the purposes for which the 
Municipal Fund is to be applied and the moneys from time to time credited to the 
Municipal Fund are to be applied in payment of all sums, charges and costs neces- 
sary for the purposes specified, inter alia, under s. 61 of the Act. Section 61 of the 
Act provides that it shall be incumbent on the Corporation to make adequate 
provision by any means or measures which is lawfully competent to 
them to use or to take, inter alia. for the construction and main- 
tenance of works and means for providing a supply of water for public 
and private purposes. It follows, therefore, that the moneys of the rate- 
payers are credited to the Municipal Func and are held by the Corporation 
in trust for. the purposes of the Act and cannot be diverted by the Corporation 
for any purposes which are not sanctioned or authorised by s. 118 of the Act. 
Any diversion of the moneys credited to the Municipal Fund to purposes other | 
than those which are sanctioned or authorised in s. 118 of the Act would be a breach 4 
of trust by the Corporation of the moneys which they hold for the purposes therein 
specified and prima facie a rate payer whose moneys go to form part of the Municipal 
Fund would be entitled to challenge any unauthorised or unlawful user thereof 
being indulged in by the Municipal Corporation. It was, however, urged by 
counsel for the respondents that the petitioner was merely a rate-payer along 
with other rate-payers of the Municipal Corvoration and in that capacity in 
common with the other members of the public or of the class of rate-payers and 
was not entitled to maintain this petition in his own individual right. It was 
contended that he had no property or personal interest in him sufficient to enable 
him to maintain this petition. Reliance was placed in support of this contention 
on a judgment of Mr. Justice Ghose in J. M. Sen Gupta v. H. E. A. Cotton. In 
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in accordance with the routine of the Municipal Corporation. There is nothing, 
therefore, in this contention of the respondents. The further contention of the 
‘respondents that even if the Municipal Corporation be deemed to have received 
“this notice it did not deny justice because it had not sufficient time to consider 
the demand for justice before the petitioner rushed to Court, is no doubt possible 
for the respondents to urge, as, according to the procedure which is usually adopted 
by the Municipal Corporation even for, its urgent meetings, it was not possible to 
convene any urgent meeting thereof to consider the letter dated July 30, 1948, 
addressed to it by the petitioner’s attorneys before the petition was filed. I am 
, entitled, however. to take into consideration the facts and events as they transpired 
after this notice was given by the petitioner’s attorneys to the Municipal Corpora- 
tion. The Municipal Corporation has taken up the stand that the petitioner’s 
contentions are all unsound and that the petitioner is not entitled to any relief 
as prayed for. In fact, the Court would be entitled to presume, having regard 
to all the circumstances, that the Municipal Corporation would and did in fact 
refuse to comply with the requisitions contained’ in the petitioner’s attorneys’ 
said letter. This would: be tantamount to a denial of justice and would entitle 
the petitioner to maintain the petition. This contention of the respondents also 
does not, therefore, avail them. ee 
The last preliminary contention which was urged by the respondents was that 
the petitioner was not a person whose property, franchise or personal right would 
be injured by the forbearing from concluding and executing the contracts complain- 
ed of in the petition or the inviting of fresh and proper tenders. That was the 
most substantial contention of all urged on behalf of the respondents. Considerable 
argument was addressed by counsel on both the sides in behalf of this contention 
and a very important question arises for my determination. The petitioner is 
merely a ratepayer of the Municipal Corporation ard as such contributes and is 
liable to contribute moneys to the Municipal Fund as constituted by s. 111 of 
the City of Bombay Municipal Act, 1888. Under the terms of that section all 
moneys raised by any tax levied for the purposes of the Act, inter alia, shall be 
credited to a fund which shall be called the Municipal Fund and which shall be 
held by the Corporation in trust for the purposes of the Act subject to the provisions 
therein contained. Section 118 of the Act lays down the purposes for which the 
Municipal Fund is to be applied and the moneys from time to time credited to the 
Municipal Fund are to be applied in payment of all sums, charges and costs neces- 
sary for the purposes specified, inter alia, under s. 61 of the Act. Section 61 of the 
Act provides that it shall be incumbent on the Corporation to make adequate 
provision by any means or measures which -is_ lawfully competent to 
them to. use or to take, inter alia, for the construction and main- 
tenance of works and means for providing a supply of water for public 
and private purposes. It follows, therefore, that the moneys of the rate- 
payers are‘ credited to the Municipal Fund and are held by the Corporation 
in trust for the purposes of the Act and cannot be diverted by the Corporation 
for any purposes which are not sanctioned or authorised by s. 118 of the Act. 
Any diversion of the moneys credited to the Municipal Fund to purposes other 
than those which are sanctioned or authorised in s. 118 of the Act would be a breach 
of trust by the Corporation of the moneys which they hold for the purposes therein 
specified and prima facie a rate payer whose moneys go to form part of the Municipal 
Fund would entitled to challenge any unauthorised or unlawful user thereof 
being indulged in by the Municipal Corporation. It was, however, urged by 
counsel for the respondents that the petitioner was merely a rate-payer along 
with other rate-payers of the Municipal Corporation and in that capacity in 
common with the other members of the public or of the class of rate-payers and 
was not entitled to maintain this petition in his own individual right. It was 
contended that he had no property or personal interest in him sufficient to enable 
him to maintain this petition. Reliance was placed in support of this contention 
on'a judgment of Mr. Justice Ghose in J. M. Sen Gupta v. H. E. A. Cotton.» In 
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On the 2ist June 1948 the Ist respondents without fully applying their mind and without 
ening for requisite details and information and departmental estimates and without taking expert 
advice and in negligence of their duties approved of the Resolution of the Standing Committee 
accepting the tenders of Messrs. Hindustan Construction Co., Ltd. incorporating amongst others 
the aforesaid condition No. 7. S 

Your petitioner states that the contracts with Messrs. Hindustan Construction Co. Ltd. 
have not yet been concluded by the respondents but are Lkely to be concluded in near future. 

Your petitioner submits that under the circumstances the acceptance of tenders with the 
aforesaid condition as to variation of rates mentioned therein is contrary to the provisions of s. 72 
of the City of Bombay Municipal Act, 1888, and is illegal. 

Your petitioner further submits that the execution ofthe said contract in pursuance of the 
said resolution of the 1st respondents, the price whereof is not fixed but liable to variation and 
adjustment is contrary to the provisions of s. 70 of the said Act and is accordingly illegal. 

Your petitioner further submits that if the respondents proceed to conclude and execute 
the said contract they might involve the 1st respondent and ultimately the rate payers into heavy 
liability the extent of which cannot be ascertained at the present moment. 

Your petitioner further submits that the respondents should forbear from concluding and 
executing the said contract and that it is incumbent upan the respondents to invite fresh and. 
proper tenders concerning the said portion of the said project. 

Your petitioner states that as ratepayer and voter his right would be injured if the respond- 
enta would not forbear from concluding and executing the said contract and if the respondents 
do not invite fresh and proper tenders. i 

That the forbearing from concluding and executing tke said contract and inviting the fresh 
tenders is clearly incumbent on the respondents and that such forbearing and mviting tenders is 
consonant to right and justice and that your petitioner has no other specific and adequate legal 
remedy and that the remedy sought by this petition will be complete. 


The petition was heard by Bhagwati J. On September 2, 1948, his Lordship 
granted the prayers of the petition and delivered the following judgment. 


Buaawati J. [After setting out the facts of the case the judgment proceeded : } 
I shall in the first instance deal with the preliminary objections which were urged 
by the respondents. The first preliminary objection which was urged was that the 
petitioner had other adequate legal remedy, namely, that of filing a regular suit 
in this Court for a declaration. A simple answe> to this contention is that even 
though it was competent to the petitioner to file a regular suit for a declaration 
thet the acceptances of the tender submitted by the Hindustan Construction Co., 
Ltd., and the execution of a contract with them are illegal and contrary to the 
provisions of ss. 70 and 72 of the City of Bombay Municipal Act, 1888, that remedy 
would not be equally convenient, speedy, beneficial and effectual (vide Tan Bug 
Taim v. Collector of Bombay) for the simple reason that before any suit could be 
filed against the Municipal Corporation notice of one month would be necessary 
under s, 521 of the Act and before it could be competent to the petitioner to file 
such suit against the Municipal Corporation after complying with the terms of that 
section the Municipal Commissioner would have already executed the contract 
which it was the specific purpose of the petition to prevent. This contention there- 
fore, does not avail the respondents. 

The next preliminary contention urged on behalf of the respondents was that it 
was not competent to the petitioner to file this petition as no demand for justice 
had been made. In support of this contention re_iance was placed on the fact that 
the petitioner’s attorneys’ letter dated July 30, 1948, was addressed to the Mayor 
and the other Municipal Corporators of the Municipal Corporation for the City of 
Bombay and not to the Municipal Corporation of Bombay. The least that can be 


“said of this contention is that it is hair-splitting. The Municipal Corporation is 


nothing except the Mayor and the other Municipal Corporators though no doubt 
the Municipal Corporation is an entity by reason of its incorporation with a body 
corporate, a perpetual succession and a common seal and can sue and be sued by 
such name. The notice which was given by the petitioner’s attorneys on July 80, 
1948, though not in terms was in effect a notice to the Municipal Corporation and 
could on its receipt within the precincts of the Municipal Corporation be dealt with 
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that suit J.M. Sen Gupta, who-was a member of the Bengal Legislative Council and 
who paid Government taxes in respect of his immoveable property at Chittagong 
applied for a writ of mandamus against H. E.-A.. Cotton, President of the Bengal 
Legislative Council, to decide on the admissibility of a certain motion being item 
No. 6 in the list of business put forward at the session of the Council and to disallow 
the said motion or to forbear from putting.the same at the said session. The right 
of the petitioner to maintain the. petition was challenged on the ground that he 
was not a person whose property or franchise or personal right would be injured 
by the forbearing or the doing of the specific act within the meaning of s. 45 of the 
Specific Relief Act. Mr. Justice Ghose accepted the argument which was advanced 
on behalf of the respondent that the petitioner paid Government revenue, no doubt. 
but he paid.it along with thousands of other people—a fact which by itself could 
not in his opinion constitute such injury-to the applicant’s property as the proviso 
contemplated. As regards his personal right.also he observed that it was his 
undoubted: right to see that the business of the Bengal Legislative Council was 
conducted in accordance with the provisions of the law but that right also the 
applicant enjoyed along with 189 members of the Legislative Council, the strength 
of the Council being 140. The learned Judge stated that the applicant had not 
shown to his satisfaction any special circumstances within the meaning of the rule 
laid down in Abdul Rasul, In re, and negatived the claim ofthe petitioner. In Abdul 
Rasul, Inre Abdul Rasul claimed that he was still a lecturer of the Calcutta University 
inasmuch as he with other gentlemen had been appointed by the Senate a lecturer 
of the Calcutta University in 1912 on the Syndicate’s recommendation for a term 
of 2 years; that he had delivered a course of lectures on international law during 
the academic year 1912-1918 and was entitled to receive certain fees realised from 
the students ; that he was about to continue his lectures for 1918-14, when some- 
time in July, 1918 he was informed by the Registrar of the Calcutta University 
that the Governor-General in Council had refused to sanction his appointment ; 
and that in spite of his request the Senate had declined to continue him in the 
appointment which he claimed to hold from it. He thereupon presented a petition 
to the High Court praying that the Senate of the Calcutta University, by whom 
he had been appointed and to whom authority was given by s. 8 of the Universities 
Act to appoint University Professors and Lecturers, should be ordered to continue 
him in appointment as a Lecturer and give him the usual facilities to enable him 
to deliver his course of lectures. His right to maintain the petition was contested 
by the University, and Mr. Justice Ghose in the course of his judgment held that 
the personal right mentioned in s. 45 of the Specific Relief Act was not a right 
in rem such as every human being in civilized society possesses independently of 
any act of his own. He observed that on the other hand the rule appeared to be 
that he alone was a competent relator who had some interest other than that 
of the community at large in the question to be tried. .The learned Judge on a 
review, of the position came to the conclusion that there was no legal right which 
could be said to exist because the petitioner had lectured the previous year, and the 
question of title could only, be tried in a properly constituted suit and that the 
existence of a legál right was the very foundation of every writ of mandamus. 
Counsel for the respondents also relied upon The Queen v. Lewisham Union,? where 
it was held that the applicant in order to entitle him to mandamus must first of 
all show that he has a legal specific right to ask for the interference of the Court. 
The learned Judge, Mr. Justice Wright, there quoted a passage from Tapping on 
Mandamus, pp. 27, 28:—“ The prosecutor must be clothed with a clear legal and 
equitable right to something which is properly the subject of the writ, as a legal 
right by virtue of an Act of Parliament.” Both the learned Judges there, 
Mr. Justice Wright and Mr. Justice Bruce, observed that the applicant for a man- 
damus should have a legal specific right to enforce the performance of those duties. 
This case does not in terms lay down that a right which is enjoyed by a person in 
common with others was not a personal right, but the observations contained in 
the judgments in this case were relied upon for the purpose of showing that the, 


1 (1918) I. L. R. 43 Cal. 518. 2 [1897] 1 Q. B. 498. 


198 YHE BOMBAY LAW REPORTER. [VoL LI 


term “legal specific right to enforce the percormance of those duties” eschewed 
a right which a person possesses in common with several others. Reliance was 
placed on similar observations of their Loraships of the Privy Council in Bank 
of Bombay v. Suleman Somji! (p. 185) : 

“This suit is in truth in its nature, though not in its form, somewhat of the character of an 
application for a writ of mandamus, and the principles regulating the issue of that prerogative 
writ should, their Lordships think, apply toa great extent to the granting ofthe relief prayed for 
in such a suit as this. One of these principles is thiz, that the writ will not be allowed to issue 
unless the applicant shows clearly that he has the specific legal right to enforce which he asks for 
the interference of the Court, that he has claimed to <xercise that right and none other, and that 
his claim has been refused.” 


In that case Suleman Somji had been seeking to exercise a right of inspection 
which was enjoyed by him in common with each member of the Corporation and 
was not a specific legal right in him in any of the matters he complained of other 
than or different from the one which each member of the Corporation enjoyed. 

Counsel for the respondents finally relied upon the observations of Mr. Justice 
B. J. Wadia in Shankerlal v. Municipal Commissioner of Bombay,* where the learned. 
Judge observed (p. 916) : 

“ A personal right is not a right which every member of a civilized society possesses inde- 
pendently of any act of his own. The applicant must show that he had some special definite 
individual right of his own in the matter complained of irrespective of his right as a member of the 
community at large. No special circumstances have been shown indicating such a personal right. 
The applicant had, therefore, no special interest of his own as a voter beyond what he had in 
common with other voters. There is, therefore, no injury to his property as contemplated by the 
section.” 


Relying upon the above authorities counsel for the respondents contended that 
the petitioner being a mere rate-payer of the Municipal Corporation had no specific 
legal right of his own apart from that which re enjoyed in common with the other 
rate-payers of the Municipal Corporation and had, therefore, no property or personal 
right within the meaning of those terms as contemplated by s. 45 of the Specific 
Relief Act. Counsel for the petitioner on the other hand contended that even ° 
though a right or an interest be enjoyed by a person in common with the others, it 
did not prevent an individual from asking the interference of the Court if his 
property or personal right was likely to be injured by the act complained of. 
It was urged that if a person is aggrieved and can satisfy the Court that his property 
or personal right is likely to be injured, it would not make any difference whether 
he is so aggrieved individually or as one of a class particularly aggrieved. Reliance 
was placed for this proposition on The Queen v. Drury.3 In that case a rate payer 
had applied for a writ of certiorari to remove and quash the allowances made 
by the auditor of the Local Government Board in respect of certain items of 
expenses which were challenged as ultra vires and unauthorised, and for a writ of 
mandamus to compel the auditor to enforce the disallowances by recovering the 
amounts from the persons against whom they had been or should have been certi- 
fied to be due. It was held by Sir Peter O’3rien C.J. that such a rate-payer, as 
being specially aggrieved by misapplication of the rates, would be entitled at 
common law, and independently of the statute, to a writ of certiorari as of right, 
though Madden J. held that at common law, where a person comes forward to 
redress an individual grievance, the writ of certiorari issues as of right; where a 
person comes forward to assert a right in which a more or less numerous class 
of the public are interested, the issue of the wr:t is within the discretion of the Court. . 
Great reliance was placed on the observations of Sir Peter O’Brien C. J. at p. 499: 


“ In my judgment a ratepayer is clearly aggrieved if his money 1s applied to an unauthorised 
purpose. It is a typical instance of ‘ being aggrieved.” The wrong application of money which 
comes from the ratepayer’s own pocket is a very zute grievance. This 1s our view, founded 
upon the Act of Parliament, which I think contemplates the writ being granted in such a case as 
the present.” 


1 (1908) L. R. 85 I. A. 180, _ 2 (1988) 41 Bom. L. R. 911. 
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And at p. 501: 

“ Is it to be.said—can it be contended with a semblance of foundation—that there is any 
analogy between a person like Mr. Bridgeman, whose money is misapplied, and a person who 
comes forward as a mere member of the general public, having no particular interest in the matter ? 
It is in my judgment a typical instance of grievance—special, particular, and acute—in the case 
of every ratepayer whose money was applied for such unauthorised illegal purposes.” 

And further at p. 502: | 

“ This, in my opinion, is the position of Mr. Bridgeman. He is specially, peculiarly, aggrieved 
by having his money misapplied, and he is not the less so because he shares his grievance with a 
certain class of ratepayers. It cannot, with any show of reason, he said that he or they are in the 

' position of the general public. The general public are not aggrieved at all. Itis the man, and 
every one of the men, whose interests were directly prejudiced that were aggrieved.” 
In this connection the observations of Mr. Justice Johnson at p. 519 may also 
be quoted : 

“....but it may, I think, be taken in general that a person is aggrieved when his legal rights 
are directly affected by the decision of which he complains, or when he has legal ground for saying 
that he is ‘ aggrieved’; and a ratepayer whose pocket is directly affected by a decision allowing 
the misappropriation of a rate which he is compelled to pay, or ite application to purposes which 
are unauthorised or illegal, is.a person whose legal rights are directly affected by such a decision 
and has legal ground for saying that he is aggrieved by it. 

And it makes no difference whether he is so particularly aggrieved individually, oris one of a 
class 80 particularly aggrieved.” ! 

A case to the point, and which happens to be a decision of our own Appeal Court, 
is Vaman v. Municipality of Sholapur.1 That was a case where three plaintiffs 
as voters and tax-payers of Sholapur sued for an injunction restraining the Munici- 
pay o Sholapur from expending any sum out of the Municipal funds on the 
purchase of musical instruments for a band, which they had resolved to establish 
on the ground that the resolution in favour of such a purchase was ultra vires. 
The contention of the Municipality was that the plaintiffs had no cause of action; 
that they were not competent to sue and that thè purchase of the band was not 
illegal, The Subordinate Judge decided on this point in favour of the plaintiffs 
and ed a decree against the defendants. The District Judge in appeal reversed 
the decision of the Subordinate Judge on the ground that the plaintiffs as in- 
dividual voters could not maintain the suit. The matter came in appeal before the 
Division Bench consisting of Mr. Justice Parsons and Mr. Justice Tyabji. Mr. Justice 
Tyabji, in a very well-considered judgment, discussed the position as it obtained 
in English law and also in India, and in the course of his judgment observed that 
it was clearly settled that any individual member of a corporation could file a suit 
for the purpose of restraining the Corporation from doing any act which might be 
illegal or ultra vires of the Corporation. He observed that he saw no substantial 
distinction between an individual shareholder or an individual policy-holder suing 
a company, in the funds of which he is interested, and an individual rate-payer 
suing a Municipal Corporation, to the funds of which he contributes and in the 
proper application of which he is necessarily interested. His personal interest may 
be small, but it was not less real. He referred to the case of Attorney-General v. 
Vestry of Bermondsey? and observed that even that case was an authority in support 
of the conclusion that a rate-payer had a ‘sufficient interest in the funds of the 
vestry to maintain an action provided only it was properly framed. He then 
referred to the case of Mayor &c., of Liverpool v. The Chorley Waterworks Co. 
and the passage from the judgment of Lord Cranworth therein at p. 860. He also 
‘referred to a decision of Mr. Justice Green in Shephard v. The Trustees of the Port 
of Bombay? (p. 142) : j ‘ 

“There can, I think, be no doubt that if the Port Trustees or any other corporation or 
public company in Bombay were to do‘or attempt to do any act in excess of their powers, a3 
contained in the charter or legislative Act from which they derive their being, and such act would 
be injurious to the rights of property of an individual, such individual would, on general principles , 
lave a right to the protection of this Court by injunction or other appropriate relief.” 


1 (1897) L L. R. 22 Bom. 648. 8 (1852) 2 De G. M. & G. 852. 
2 (1888) 28 Ch. D. 60. 4 (1876) L L. R. 1 Bom. 182. 
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He summed up the result of the authorities and said (p. 651): 

“ These authorities seem to me to show very cleerly, first that the plaintiffs can sue in their 

individual capacity if they are sufficiently interested ir. the municipal fund, and secondly, that any 
interest, however small is sufficient to entitle them to do sọ.” 
Mr. Justice Parsons'in his judgment referred to s. 18 of the Bombay District 
Municipal Act of 1878, which created the municipal fund, and s. 17 of the same 
Act which vested the fund in the Municipality to be held and applied by thenr as 
trustees for the purposes of the Act which purposes it proceeded-to state in detail, 
and observed (p. 652) : 

“ An appropriation, therefore, of the fund or any part thereof to a purpose not allowed by the 
Act, would be a breach of trust on the part of the Municipality. In the case of individuals and . 
companies, co-trustees or beneficial owners or individual shareholders would be entitled to sue 
for an injunction to prevent such a breach of trust ....”’ 

“ It is, however, argued before us that the Plainti-3s as individual taxpayers have no personal 

interest in the fund or its application, and cannot, therefore, maintain the suit....I am unable to 
accept this argument as sound. No doubt the persanal interest of an individual taxpayer in a 
Jarge Munictpality, and in the case of a small expenditure from the fund, might be very little 
indeed ; but it would always be something, and in the case of a small Municipality and a large 
expenditure it might be very great; much, too, would depend upon the amount of taxes the 
individual had paid or was liable to pay. It is clear, therefore, that the actual amount of personal 
interest must be disregarded and that it is sufficient if there is any personalinterest at all. That 
personal interest must, I think, be held to exist in the case of every individual taxpayer, since he 
who is Hable to contribute to the fund cannot but be interested in its proper application.” 
This decision of our Appeal Court is very pertinent to the case before me, and 
having regard to the provisions of ss. 111 and 118 of the City of Bombay Municipal 
Act, 1888, which are similar to ss. 18 and 17 of the Bombay District Municipal 
Act of 1878, which were considered by Mr. Justice Parsons, it is clear to my mind 
that the petitioner, who is an individual ratepayer of the Municipal Corporation 
is a person interested in the Municipal Fund to which he has contributed and is 
liable to contribute and would be entitled to come to the Court by an application 
to prevent the breach of trust which the Municipal Commissioner would be com- 
mitting if any part of the Municipal funds to which he has contributed were 
utilised for a purpose not sanctioned or authozised by the Act. 

This is a direct authority of our own Appeal Court which is binding upon me, 
and it is sufficient to dispose of this contention of the respondent. This conclusion 
is further supported by a decision of the Calcutta High Court in Hirandra Nath 
Datta v. Corporation of Calcutta’ and the observations of Mr. Justice Edgley at 
pages 445-46 therein. Even though no. authority has been cited in this opinion 
expressed by the learned Judge there, he held that in the matter of the observation 
by the Corporation of Calcutta of certain stetutory rules relating to the space to 
be left between buildings and their height the Legislature had in view the general 
convenience of all the residents in the municipal area in order to ensure proper 
ventilation and sanitation for the rate-payer, and possibly adequate means of 
preventing the spread of fires from one building to another. He held that in that 
view of the matter it was impossible to say thet the petitioner would not be affected 
by any breach of the existing rules, and in his view the petitioner had a clear mght 
to insist that those rules should be strictly observed by the Corporation in reference 
to any plans for the extension of the particular building. A decision of the Madras 
High Court reported in In the matter of G. A. Natesan and K.B. Ramanathan? makes 
this position clearer still. Mr. Justice Coutts-Trotter observed in that case (p. 148): 

“The Advocate General sought to paraphrase that doctrine into a very different proposition, 
namely, that the right must reside in the individual applicant and in no one else, and that, if 
every member of the Senate had an equal interest with the applicant to see that the regulations 
were obeyed, the requirements of the section were not fulfilled. That argument seems to me to be 
wholly fallacious. A right may be enjoyed in common with every subject of the Crown, but 
when it is infringed in the case of an individual subject, there at once arises in that individual a 
further right to seek the protection of the Court to enforce such right. I entertain no doubt that 
Mr. Natesan, as the author of the rejected protest, had a specific right to ask that his protest 
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should be sent to its proper destination, and not, the less so because any other member whose 
protest was rejected would have a similar right, or because the Senate as a whole may be said to 
have an interest in the maintenance of the rights of one of its members.” ` 

These authorities are in my opinion sufficient to show that even if a ratepayer 
may enjoy a right in common with other ratepayers it would be sufficient to enable 
him to maintain a petition under s, 45 of the Specific Relief Act if he could show 
that his property or his personal right would be injured in the manner contemplated 
by the section. It may be that the right to pro which he has in the Municipal 
Fund is a right which he enjoys in common witli other ratepayers of the Municipal 
Corporation. That, however, does not prevent him from exercising his right and 
complaining about injury to that right even though a similar right may accrue to 
other ratepayers in the same manner as it accrues to him. The Municipal Fund is 
held by the Corporation in trust for the purposes of the Act. The ratepayers are 
in the position of beneficiaries and they have a right to come to the Court and ask 
for its interference if their rights as such beneficiaries in the trust fund are thwarted 
or threatened to be injured. Not only has he a proprietary right therein as a 
beneficiary but he has also a personal right and interest in seeing that no part of 
the Municipal Fund to which he contributes is employed by the Municipal Corpora- 
tion for any purpose other than those which are authorised under the Municipal 
Act. That being so, even though he enjoys that right and personal interest in 
common with other ratepayers, he has a specific legal right of his own which he is 
entitled to vindicate in Court by adopting appropriate proceedings in thft behalf, 
including those which are sanctioned by s. 45 of the Specific Relief Act. I, therefore, 
overrule this contention of counsel for the respondents and hold that the petitioner 
as an individual ratepayer is entitled to maintain this petition. 

I shall now proceed to consider the various contentions which have been urged on 
behalf of the petitioner. It was contended by counsel for the petitioner that 
under the terms of the advertisement published on March 18, 1948, the tenders for 
the work of embankment cutting and other civil works or steel pipeline for the 
various divisions therein mentioned were invited separately and the contractors 
were asked to submit separate tenders for each of those divisions. It was, therefore, 
contended that the tender which was submitted by the Hindustan Construction 
Co., Ltd., with the added condition that their rates were based on the assumption 
that the entire work covered by tenders 7, 8 and 9 would be entrusted to them and 
that they did not propose to accept only a section of the work without a reconsidera- 
tion should not have been considered by the Municipal Commissioner, in the letter 
which. he wrote to the Standing Committee on May 29, 1948. It was contended 
that the incorporation of such a condition in the tenders made the tenders submitted 
by the Hindustan Construction Co., Ltd., no tenders at all and that the Municipal 
Commissioner was not entitled to take such tenders into any consideration whatever. 
The main ground on which this contention has been based is that if the 
three tenders had been invited together and not separately as stated in the said 
-advertisement, the contractors who submitted the tenders to the Municipal Cor- 
poration would have submitted tenders substantially, different from those which 
they did. It was urged that the contractors who expected to get all the three 
tenders together would have quoted rates, which were substantiaily different or 
would in any event have worked to the benefit of the Municipal Corporation in 
so far as they would have taken into account the profits which they would have 
expected to get by executing all the said works together. There is considerable 
force in this contention of the petitioner. It is common knowledge that when works 
of a large magnitude are undertaken by the contractors, they might, with a view 
to secure the works at favourable rates, take into account the large profit which 
they would expect to make out of the execution of the works as a whole as compared 
with what profit they might expect to make if only portions of the work were 
entrusted to them by the Municipal Corporation. As a matter of fact in the tender 
forms which were supplied to the contractors by the Municipal Corporation they 
had under direction 12(a) of the general directions definitely stated that the 
Municipality reserved the. right of splitting the tender amongst two or more 
tenderers, which would go to show that they never contemplated the acceptance 
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of tenders for all the works taken together but contemplated the splitting up of 
the work amongst two or more tenderers even inrespect of items comprised in any 
of the tenders 7, 8 and 9. Iam, however, not inclined to accept this position as in 
any way detracting from the validity of the zenders which were submitted by the 
Hindustan Construction Co., Ltd. Ifthe argument of the petitioner was accepted, 
it would involve the Court entering intc the domain of speculation and considering 
whether it was possible that if the tenders had been advertised to be accepted as a 
whole and not separately, the contractors night or might not have quoted rates 
which were substantially different, to say the least, more beneficial to the Municipal 
Corporation. I am not inclined to speculate as to what would have been the 
consequence of such a condition being incorporated in the advertisement which 
was given by the Municipal Corporation on March 18, 1948, and reject this 
contention of the petitioner. 

It was further contended on behalf of the petitioner that the Municipal Cor- 
poration in fact invited a further tender from the Hindustan Construction Co., Ltd., 
after the closing date, namely, April 21, 1948, when they asked the special engineer 
to write to the company to specifically mention their costs against the two items 
of cutting of trees and de-watering of foundations and accepted the quotation which 
was given by the company by their letter dated April 28, 1948, fixing a lump sum 
of Rs. 80,000 as the charges to cover the said two items. There is no doubt that in 
this magter the Municipal Corporation did extend a special courtesy to the 
Hindustan Construction Co., Ltd.. asking them to elucidate their position with 
regard to the charges in respect of these two items and make a definite and ene 
offer in respect of the charges for the same, a courtesy which, as I have already 
observed before, they did not care to extend to Rawji Sojpal & Sons in the matter 
of the medical charges and the quarrying fees which they said would have to be 
paid by the Municipal Corporation. The vosition, however, in respect of this action 
of the Municipal Corporation is not such as would make the acceptance of the 
tenders submitted by the Hindustan Construction Co., Ltd., in any way ultra vires 
or illegal. Howsoever much this conduct o? the Municipal Corporation and the 
Municipal Commissioner may be criticized, tke fact remains that the specification 
of these charges by the Hindustan Construction Co., Ltd., was merely an elucidation 
of the position which they had taken up in the first tenders which they had submitted 
to the Municipal Corporation on April 21, 1948, and was, if at all, a clarification 
or elaboration of the same and would not convert the quotations and the specifica- 
tions of the charges which they made into a further tender submitted by them to 
the Municipal Corporation. No doubt, in feirness to Rawji Sojpal & Sons, a 
similar courtesy ought to have been extended to them by the Municipal Corpora- 
tion or the Municipal Commissioner and they should have been also asked to elu- 
cidate or clarify their position with regard to the medical charges and the quarrying 
fees which they said should be paid by the Municipal Corporation, but even though 
that was not done in the matter of the tenders submitted by Rawji Sojpal & Sons, 
the conduct of the Municipal Corporation or the Municipal Commissioner in getting 
the specification of the charges in respect of the two items of cutting of trees and 
de-watering of foundations was not such as to render the acceptance of the tenders 
submitted by ihe Hindustan Construction Co., Ltd., in any way illegal or ultra 
vires. 

It was next contended on behalf of the petitioner that the condition which was 
incorporated by the Hindustan Construction Co., Ltd., in their letter dated April 21, 
1948, accompanying the tenders, namely, that their tenders were based on the rates 
of materials, fucl oils, sales-tax and labour costs, etc., prevailing at the date of the 
tenders and any variations should be suitably adjusted, referred to as condition 
No. 7, was such as to render the tenders submizted by the Hindustan Construction 
Co., Ltd., no tenders at all and that inany event the acceptance of tenders with that 
condition No. 7 was contrary to the provisions of s. 72 of the City of Bombay 
Municipal Act, 1888, and was illegal, and that the execution of the said contract 
in pursuance of the said resolution, the price whereof was not fixed but liable to 
variation and adjustment, was contrary to the provisions of s. 70 of the Act and 
accordingly illegal. This contention was very strenuously argued before me by 
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counsel for the petitioner as well as for the respondents and requires serious con- 
sideration. Under s. 69(c) of the City of Bombay Municipal Act, 1888, no contract, 
other than a contract relating to the acquisition of immoveable property or any 
interest therein, or any right thereto, which would involve an Huei ria exceeding 
five thousand rupees could be made by the Commissioner unless the same was 
previously approved by the Standing Committee. The mode of executing a con- 
tract is provided by s. 70 of the Act, and under s. 70(Z) (b) every contract for the 
execution of any work or the supply of any materials or goods which would involve 
an expenditure exceeding five hundred rupees should be in writing and should be 
sealed with ‘the common seal of the Corporation in the manner prescribed in 
sub-s. (2) and shall specify the work to be done or the materials or goods to be 
‘supplied, as the case may be, the price to be paid for such work, materials or goods, 
and, in the case of a contract for work, the time or times within which the same 
‘or specified portions thereof should be completed. Section 72 of the Act provides 
for tenders to be invited for contracts exceeding three thousand rupees and s. 72(1) 
Jays down: that except as therein otherwise provided,.the Commissioner shall at 
least seven days beforeentering into any contract for the execution of any work or 
the supply of any materials or goods which will involve an expenditure exceeding 
three thousand rupees, give notice by advertisement in the local newspapers, 
inviting tenders for such contract. Section 72(2) provides that the Commissioner 
shall not be bound to accept any tender which may be made in pursuance of such 
notice, but may accept, subject to the provision of cl. (c) of s. 69, any of the tenders 
s0 made which appears to him upon a view of all the circumstances to be the most 
advantageous ; and sub-s. (3) of that section annexes a proviso to the effect that 
the Standing Committee may authorize the Commissioner, for reasons which 
shall be recorded in their proceedings, to enter into a contract without inviting 
tenders as therein provided or without accepting any tender which he may receive 
after having invited them. These are the relevant sections of the Act which would 
require to be considered in behalf of this contention of the petitioner. As hasbeen 
stated before, the Municipal Commissioner invited tenders for this work by adver- 
tisement in the newspapers on March 18, 1948, in compliance with the provisions 
of 5. 72(1) of the Act. The tenders which were submitted to the Municipal Corpora- 
tion by the three approved contractors were in the terms noted above and required 
to be considered by the Municipal Commissioner in accordance with the provisions 
of s. 72(2) of the Act. It was in accordance with these provisions of s. 72(2) of 
the Act that the Municipal Commissioner wrote his letter to the Standing Committee 
on May 29, 1948, in which he stated that upon a review of all the circumstances 
the tenders submitted by the Hindustan Construction Co., Ltd., were the most 
advantageous to the Municipal Corporation. What was an essential pre-requisite 
however of this conclusion which the Municipal Commissioner came to was that 
there should have been proper tenders submitted by the Hindustan Construction 
Co., Ltd., to the Municipal Corporation. It was urged that the condition No. 7, 
which was incorporated in the letter dated April 21, 1948, by the Hindustan 
‘Construction Co., Ltd., rendered the so-called tenders .7, 8 and 9 no tenders at 
all, inasmuch as no particular fixed price was quoted by them in the said tenders. 
‘The basic rates on which the rates were quoted by them in-thesaid tenders were also 
not mentioned and in addition to that they stated that their tenders which were based 
on the rates of materials; fuel oils, sales-tax, labour costs, ete., prevailing on the 
date of the tenders were liable to be varied and such variations were to be suitably 
adjusted. The rates of materials, fùel'oils, the rates of sales-tax and the rates of 
‘wages of labour might vary in accordance’ with the varying circumstances at the 
time the works may come to'be executed: and there was no knowing as to what 
the actual cost the Municipal Corporation was going to be involved,into, if this 
condition No. 7 was accepted by the Municipal Corporation. In these troublous 
times there was no knowing as‘to what may be the fluctuations in the rates of 
materials or the rates of the fuel oils or the incidence of the sales-tax or the wages 
which would be demanded by labour, and it might well be that when the works 
came to be executed and the variations came to be suitably adjusted the Municipal 
Corporation would be landed into the payment of: ‘charges to the Hindustan 
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Construction Co., Ltd., which may be far more than what would ever have been 
contemplated by the Municipal Commissioner or by the Municipal Corporation and 
mentioned by the Municipal Commissioner in his letter dated May 29, 1948, to 
the Standing Committee under the head of & per cent. contingencies on the net 
cost of the work. It was also pointed out that according to the provisions of s. 70(5) 
no contract could be entered into by the Municipal Corporation which did not 
mention the contract price to be paid for suca work, materials or goods, and the 
acceptance of condition No. 7 above mentioned would mean that it would be 
impossible to say that the contract would specify the price to be paid for such 
work, materials or goods as provided in the said sub-section. On all these grounds 
it was urged that the acceptance of the tenders 7, 8 and 9 submitted by the Hindus- 
tan Construction Co., Ltd., withthe condition No. 7 attached thereto, was ultra vires 
of the provisions of s. 72(2) of the Act and accordingly illegal. There is consider- 
able force in this contention of the petitioner. The price to be paid for the work, 
materials or goods in every contract for the execution of any work or the supply 
of materials or goods which would involve an expenditure exceeding Rs. 500 has 
got to be specified, and it would be impossible to do so if suitable variations had got 
to be made in the basic rates of materials, fuel oil, sales-tax and labour costs, etc. 
as stipulated by the Hindustan Construction Co., Ltd. The difficulty is enhanced 
if one also considers that the basic rates of materials, fuel oils, sales-tax and labour 
costs, ete., on the strength of which the variations have got to be suitably adjusted 
were not at all mentioned by the Hindustan Construction Co., Ltd., in their letter 
dated April 21, 1948. If that was so it was impossible for anybody to contend that 
the rates were in any way whatever fixed and were not subject to variation—a. 
variation which would be absolutely indefinite and would have to be adjusted in 
accordance with the possible fluctuations which might take place in the rates of 
materials, fuel oils, sales-tax, labour costs, ete., and would involve the Municipal 
Corporation into an expenditure beyond any legitimate expectations, even providing 
for the 5 per cent. contingencies. That would involve the conclusion that the rates 
which were tendered by the Hindustan Construction Co., Ltd., were not fixed 
rates at all and the tenders which were submitted by them were not tenders which 
were contemplated by the strict terms of the Ast and which would be entitled to be 
considered by the Municipal Corporation or the Municipal Commissioner. Counsel 
for the respondents tried to support the pos:tion which was taken up by the 
Municipal Corporation and the Municipal Commissioner by drawing my attention 
to various clauses of the tender forms which, according to him, justified variations 
in the manner submitted by the Hindustan Construction Co., Ltd. He pointed 
out that cl. 35 provided for variations in quantities and period in the event of the 
estimated quantities of the works being materially increased or decreased under 
any circumstances ; that cl. 88 provided for variations in customs duties, landing 
charges, port duties and railway transport in India, and if such rates should for any 
reason whatsoever be increased, the additional expenses thereby incurred by the 
contractors were to be debited to and paid by the Corporation and that if such 
rates should for any reason whatsoever be decreased the prices set out in the 
schedule of rates should be decreased accordingly for the benefit of the Corporation ; 
that cl. 89 referred to the sales-tax and provided that unless specific mention was 
made by tenderers for the extra payment of sales-tax on the prices quoted by them, 
it would be presumed that the prices quoted ky them would include the sales-tax 
and no claims would be entertained for payment of extra sales-tax on the bills 
submitted by them ; and that cl. 46 provided for alterations in works which may 
be made by the Engineer of the Municipal Corporation, in which case the difference 
of expense occasioned by any diminution or elteration so directed shall be added 
to or deducted from the amount of the contract, agreeably to the prices specified 
in the Bill of Quantities and rates thereto attached. There is no doubt that these 
variations have been provided for in the tender forms, but the variations mentioned 
there are all of a nature quite different from the variations which were contemplated 
by the Hindustan Construction Co., Ltd., in the condition No. 7 which they 
incorporated in their letter dated April 21, 1948. The variations which are con- 
templated by the clauses above-mentioned were in the quantities of work to be 
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done which would be decided upon by the Municipal Corporation from time to time 
and when necessary and also in certain basic taxes and charges, such as the customs 
duties, etc., and the sales-tax only. What was, however, contemplated by the 
variations suggested in condition No. 7 incorporated by the Hindustan Construction 
Co., Ltd., in their letter dated April 21, 1948, was not only those charges in respect 
of which there could not be the slightest difficulty of ascertaining the same or 
peering for the extra payments to be made in respect thereof to the contractors. 

ut were variations to be made by reason of the change in the rates of materials, 
fuel oils, labour costs, ete., which were difficult to ascertain by reason of the fact 
that there were no basic rates ever mentioned by the contractors in respect of the 
same, and those basic rates, even if ascertained, were liable to violent fluctuations 
by reason of the circumstances and the troublous times prevailing in the Dominion. 
These certainly could not be contemplated under the normal terms and conditions 
of the tenders and this condition No. 7, in my opinion, clearly rendered the prices 
to be paid for such work, materials, or goods absolutely indefinite and rendered the 
tenders which were submitted by the Hindustan Construction Co., Ltd., no tenders 
at.all. Counsel for the petitioner in this connection drew my attention to direction 
No. 7 of the general directions to tenderers which says that no variation in the rates 
once quoted will be allowed on whatever grounds after the tenders are opened on 
the due date. This direction, it was contended, eliminated all possibility of a 
variation in the rates of the nature contemplated in condition‘No. 7 incorporated 
by the Hindustan Construction Co., Ltd., in their letter dated April 21, 1948. 
I am of opinion that this contention is well-founded and supports me in the conclu- 
sion which I have arrived at as regards the prices to be paid for such work, materials 
or goods being rendered absolutely indefinite as above stated. If that was so. 


” the Municipal Commissioner was not justified in accepting the said tenders as 


any valid tenders within the meaning of s. 72(2) or in recommending to the Standing 
Committee the acceptance of the tenders submitted by the Hindustan Construction 
Co., Ltd., on the basis of which a contract could be entered into within the meaning 
of s. 70(0) of the Act specifying the prices to be paid for such work, materials, or 
goods. It may be noted that if the tenders submitted by the Hindustan Construc- 
tion Co., Ltd., were no tenders at all, there was no authority which was given by the 
Standing Committee to the. Commissioner for reasons.which were to be recorded 
in their proceedings for entering into a contract without inviting tenders or without 
accepting any tenders which he might receive after having invited them. In the 
absence of any such authority recorded by the Standing Committee in their 
proceedings, the Municipal Commissioner was not authorised under s. 72(2) of the 
Act to accept the tenders submitted by the Hindustan Construction Co., Ltd., 
and any action which he took by way of writing the letter dated May 29, 1948, 
to the Standing Committee was not warranted by the strict terms of s. 72(2) of 
the Act. It therefore follows that the resolution which was passed by the Standing 


‘ Committee based on the said letter of.the Municipal Commissioner to them dated 


May 29, 1948, was also not warranted or authorised. by the terms of s. 72(2) and 
s. 70(b) of the Act and was therefore wlira vires and illegal. 

' The last contention which was urged on behalf of the petitioner was that the 
Surin Skt bee as well as the Municipal Corporation in passing the resolutions 
which they did respectively on June 16, 1948, and June 21, 1948, did not apply 
their minds at all to the situation and the resolutions passed by them at their 
said respective meetings were also illegal and void. . This contention has got to be 
considered having regard to the facts of the case which I have mentioned above. 
There is no doubt that the judgment of the Municipal Commissioner, or the Stand- 
ing Committee or the Municipal Corporation, if arrived at in the exercise of the 
discretion which has been vested in them under the Act is not to be substituted 
by.a judgment of the Court. It is open to any of them to come to a wrong conclu- 
sion in the honest exercise of their discretion, and merely because their decision 
happens to be wrong, the Court is not entitled-to.interfere. Where, however, it 
appears on a consideration of the facts and the circumstances attending upon 
the transaction that the discretion which has been vested in any of them has not. 
teen properly exercised but has ‘been exercised-arbitrarily and without any regard 
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to the purposes for which the same has been vested in them, the Court would 
certainly be entitled to interfere. It is not necessary that the Municipal Commis- 
sioner, or the Standing Committee or the Muricipal Corporation should be guided 
by some indirect motive or must have ected for a collateral purpose: it would be 
sufficient for the purpose of invoking the interference of the Court to prove that 
the discretion which has been vested in them has been exercised arbitrarily and 
without any regard to the purposes for which the same has been vested in them. 
If, therefore, one has regard to the facts whica have been stated above, it appears 
that the discretion which the Municipal Commissioner exercised in the matter of 
recommending to the Standing Committee the acceptance of the tenders of the 
Hindustan Construction Co., Ltd., in his letter dated May 29, 1948, was exercised 
by him arbitrarily and without any regard to the purpose:for which the same had 
been vested in him. On the materials as they stood before him he did not try 
to elucidate from Rawji Sojpal & Sons what their charges for medical attendance 
and quarrying fees which they asked the Municipal Corporation to bear would 
amount to. He did not even take care to ascertain what would be the net advantage 
to the Municipal Corporation if the rates which had been quoted by Rawiji Sojpal 
& Sons for rock excavation with blasting would work out with reference to the 
actual quantities of such type of work involved in the tender and he brushed aside 
all these considerations which were urged in taat behalf in the letters which were 
written by Rawji Sojpal & Sons to him with the only remark that he did not think 
that their subsequent letters needed any consideration, and added, on top of it, 
that he did not think that the Municipal Corporation could give free medical service 
and exempt the firm from paying quarrying fees because he did not know to what 
it would ultimately result. While pointing out these difficulties in the way of 
accepting the tenders submitted by Rawji Sojpal & Sons, the Municipal Commis- 
sioner adopted quite a different attitude when he came to discuss the tenders 
which were submitted by the Hindustan Construction Co., Ltd. He did not 
attach the slightest importance to condition No. 7, which I have discussed above, 
and after merely totalling up the figures of their tenders pointed out to the Standing 
Committee that the tenders submitted by the Hindustan Construction Co., Ltd., 
were for an amount less than that of Rawji Sojpal & Sons by about Rs. 34,000. 
He did not rest content with merely these figures, which he pointed out to the 
Standing Committee, but he went out of his wav to specially recommend the Hindu- 
stan Construction Co., Ltd., extolling their merits and their experience and pointing 
out the circumstance which, in fairness to other contractors, he need not have 
particularly dilated upon, namely, that the Hindustan Construction Co., Ltd., 
hoped to carry out the work within 600 working days as against 720 allowed in 
the tender. In my opinion, that was a special pleading adopted by the Municipal 
Commissioner in favour of the Hindustan Construction Co., Ltd., which rendered 
the discretion, if any, exercised by him within the meaning of s. 72(2) of the Act, 
in any event, arbitrary and without any regard to the purpose for which the same 
-was vested in him, even though the same may not be characterised as one guided 
by indirect motives or for a collateral purpose. 

When one comes to consider the exercise of the discretion, if any, by the Standing 
Committee, it does not appear as if they dirested their attention to the letters 
dated May 81, 1948, and June 7, 1948, which had been forwarded by Rawji Sojpal 
& Sons to them. The Municipal Commissioner had knowledge of these two letters 
and the contents thereof. He was present at the meeting of the Standing Com- 
mittee and could and should have pointed out the contents of these letters and the 
implications thereof to. the Standing Committee. He, however, does not appear 
to have done anything of the kind nor does the Standing Committee appear to 
have directed their attention to the contents of these two letters. If at all the 
Standing Committee had directed their attention to the contents of those two 
letters, they would certainly have realised, as they should have, that the acceptance 
of the tenders of Rawji Sojpal & Sons would have saved to the Municipal Corpora- 
tion at least Rs. 6,00,000 as on the calculation of the figures contained in their 
letter dated May 81, 1948, or at least Rs. 4,51,000 odd on the rates which were 
mentioned by them in their letter dated June 7, 1948. The Municipal Com- 
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issioner remained discreetly silent in regard to these figures; the Standing 
‘Lommittee did not apply their mind at all to these figures, and the’result was that 
i the Standing Committee came to pass the resolution dated June 16, 1948, as they 
.did, without having the slightest regard to the saving in cost to the Municipal 
i : : . . . 
Corporation which would have been effected if the tenders of Rawji Sojpal & Sons 
had been accepted. i 

The same was the position when the resolution came to be adopted by the 
Municipal Corporation at their meeting of June 21, 1948. Even there the Municipal 
Commissioner was present but does not appear to have drawn the attention of the 
SRE ie Corporation to the factors which I have mentioned above. There 
was nobody else in the Municipal Corporation or the members thereof who appear 
to have devoted their attention to this aspect of the question, and the resolution 
as recommended by the Standing Committee was adopted wholesale without any 
discussion by the Municipal Corporation. In the circumstances mentioned above 
I have come to the conclusion that the acceptance of the tenders submitted by 
the Hindustan Construction Co., Ltd., was unauthorised and unwarranted by 
the terms of s. 70(b) and s. 72(2) of the Act and was ultra vires and illegal and the 
execution of the contract in pursuance of the said resolution of the Municipal 
Corporation. was also accordingly illegal. 

Having regard to the conclusion which I have come to above, it follows that 
forbearing from concluding and executing the said contract with the Hindustan 
Construction Co., Ltd., was incumbent on the Municipal Corporation as well as the 
Municipal Commissioner, and the petitioner, whose property or personal right was 
liable to be injured by the action of the Municipal Corporation and the Municipal 
Commissioner complained of in the petition, was entitled to maintain the petition 
and also to the reliefs which he has prayed for in this petition. He has prayed for 
the relief that the respondents, namely, the Municipal Corporation and the 
Municipal Commissioner, be ordered to forbear from concluding and executing the 
said contract with the Hindustan Construction Co., Ltd., and that they be ordered 
to invite fresh and proper tenders so that they may consider the same in accordance 
with law. I am of opinion, having regard to the circumstances mentioned above, 
that the petitioner is entitled to the reliefs which he has prayed for and I accordingly 
order that the respondents, namely, the Municipal Corporation and the Municipal 
Commissioner, be ordered to forbear from concluding and executing the said 
contract with the Hindustan Construction Co., Ltd., and that they be ordered to 
invite fresh and proper tenders for the work of embankment cutting and other 
civil works or steel pipeline for the Jamboli Division, Agra Road Division and 
Mulund Division, for the Vaitarna-cum-Tansa Scheme. The respondents will 
of course pay the petitioner’s costs of this petition. Costs to be taxed. Two 
counsel certified. 


The Municipal Corporation of the City of Bombay and the Municipal Com- 
missioner of Bombay appealed. 


Sir Jamshedjt Kanga, with Y. B. Rege, for the appellants. 
M. P. Amin, acting Advocate General, with R. B. Kantavala, for the respondent. 


Cuacita C. J. The Municipality of Bombay decided to improve and increase 
the water supply of the City of Bombay and with that view it decided to launch 
what is popularly known as the Vaitarna-cum-Tansa Project. That project 
involved the building of a new pipe line 96” from Tansa. In order to carry out 
the work the Municipal Commissioner invited tenders on March 18, 1948, and in 
response to this invitation three contractors submitted tenders and these tenders 
were Nos. 7, 8 and 9 which dealt with different portions of the pipe line. The first 
contractor that submitted the tender was Rawji Sojpal who submitted all the 
three tenders Nos. 7, 8 and 9, and the total amount was Rs. 72,94,055. The 
Hindustan Construction Co., Ltd., also submitted all the three tenders and the total 
amount of their tenders was Rs. 72,29,894. Messrs. S. B. Joshi & Co. submitted 
only one tender, No. 7, and their tender was for Rs. 28,89,952. With regard to the 
Hindustan Construction Co., Ltd., they sent a letter along with their tender and they 
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stipulated that the whole of that letter was to be considered as part of the tender, 
and in that letter they pointed out thet although the Municipality required the 
work to be done within a period of 720 days, they were prepared to finish the 
work in 600 working days. They also made it a condition of the contract that 
the rates quoted by them should be suitably adjusted if the price of materials, 
fuel, oils, sales-tax and labour costs altered, inasmuch as the tender they had 
submitted was on the basis of prevailing rates. They also required that the cost 
of cutting trees and also of de-watering of foundations of culverts and cross-drainage 
works should be paid for. Ultimately it was agreed that the price for cutting 
trees and de-watering should be fixed at Rs. 80,000, and, therefore, this sum of 
Rs. 80,000 was added to the amount mentioned in the tender of the Hindustan 
Construction Co., Ltd. On May 29, 1948, the Commissioner made his report to 
the Standing Committee and in that report he recommended that the tender of the 
Hindustan Construction Co., Ltd., should be accepted. The Standing Committee 
accepted that recommendation on June 16, 1948, and authorised the Commissioner 
to execute a contract with the Hindustan Construction Co., Ltd. As the amount 
sanctioned was to be spent not only during the current financial year, but had 
to be spread over beyond the financial year, under the Municipal Act the sanction 
of the Municipal Corporation was required and that sanction was obtained on 
June 21, 1948. On July 29, 1948, the petitioner and the respondent before us 
addressed a letter to the Municipal Commissioner and he addressed a similar letter 
to the Mayor and the members of the Corporation on July 30, 1948, complaining 
against the tender submitted by Hindustan Construction Co., Ltd., and alleging 
that the tender was illegal and that the Mumcipality had no authority to enter 
into a contract with the Hindustan Construction Co., Ltd., in terms of the tender 
and asking both the Commissioner and the Municipality to desist from entering 
into the contract. On August 2 the petitioner filed a petition in this Court under 
s. 45 of the Specific Relief Act, 1877. praying that the Municipal Commussioner 
and the Corporation be ordered to forbear from concluding and executing the 
contract with Hindustan Construction Co., Lta., and also that they be ordered to 
invite fresh and proper tenders. The petition came on before Mr. Justice Bhagwati, 
and Mr. Justice Bhagwati made the order prayed for. From that order of the 
learned Judge the Municipal Corporation and the Municipal Commissioner have 
come in appeal before us. 

The first question that has been argued before us by Sir Jamshedji Kanga is 
that the petition filed by the respondent is not maintainable inasmuch as the 
conditions laid down ın s. 45 of the Specific Relief Act for the maintainability of 
the petition have not been satisfied. In the first place it is contended that the 
petitioner is not a person whose property, franchise or personal right would be 
injured by the doing of the act which the Municipality and the Municipal Com- 
missioner threaten to do. It is not disputed that the respondent 1s a rate-payer 
ae municipal taxes. Section 111 defines how the municipal fund is consti- 
tuted, and among the many items that go to build up that fund one important item 
is moneys raised by any tax, levied for the purposes of the Municipal Act. That 
section also provides that all moneys credited to that fund shall be held by the 
recliners in trust for the purposes of the Act. subject to the provisions contained 
in that statute, and s. 118 of the Act defines the various purposes to which the 
municipal fund can be applied, and briely those purposes are the carrying out of 
the objects of the Municipal Act. Now, the respondent is undoubtedly interested 
in the application of the municipal fund both as a rate-payer who has actually 
contributed to that fund and also as a beneficiary who is entitled to the various 
benefits which accrue to the citizens of Bombey by the application of that fund. 
The contention of Sir Jamshedji is that before the jurisdiction under s. 45 ean be 
invoked the petitioner must show that he has a legal specific right, a right which is 
special to himself and which is not shared by him with the community at large. 
The argument briefly put, on which Sir Jamshedji has strongly relied, is that in 
this case every rate-payer in the City of Bombay is interested in the proper appli- 
cation of the municipal fund. There is no interast which is special to the petitioner 
and, therefore, he cannot maintain the petitior. It is also suggested that a mere 
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public wrong is not sufficient to entitle a person to maintain a petition under s. 45. 
-He must further show that some private wrong has been caused to him and he has 
been damnified by that wrong. It is further contended that there is a vital dis- 
tinction between a legal right which would furnish a cause of action to a party 
for the filing of a suit’ and a legal right! which would entitle that party to maintain 
a petition under s. 45 of the Specific Relief Act. Now, apart from authorities with 
which I shall presently deal, it would seem clear that under s. 45. of the Specific 
Relief Act in order to satisfy the first proviso a party must have some interest in 
property, franchise or personal right, the injury to which alone would entitle him 
to maintain a petition under that section. It is difficult to see why under that 
section a particular quantum of right should be necessary in order to entitle that 
person to come under that section. It is also difficult to see why there should be 
any difference in principle between the title which would entitle a person to sue 
for redress for an injury done to his property, and the title which would be equally 
necessary to make a petition under s. 45 maintainable. It is perfectly true that the 
law ordinarily discourages a large body of persons who have a common interest 
from litigating with regard to their interest in separate suits. The policy of the 
law is that in such cases a representative suit should be brought in which the 
interest of all should be finally and completely adjudicated upon. But to this 
ordinary rule there are certain exceptions, and: the most important exception is 
that when you have members of a corporation who are all equally interested in the 
corporation carrying out its activities according to its charter, if the corporation 
acts illegally or contrary to its charter or misapplies its funds, then every member 
of the corporation has the right to file a suit to prevent the corporation from so 
acting. The same principle applies to 4 rate-payer. Every rate-payer has the 
right to prevent the public body to which he pays the rates from acting contrary 
to law or contrary to its own charter. In these cases the law assumes that the 
member of the corporation or the rate-payer has a specific legal interest which 
entitles him to come to Court in support of his right and in order to prevent the 
corporation or the public body from acting ‘contrary to law or their own 
charter. There seems to be no reason in principle why the member of the corpora- 
tion or the rate-payer should only come to’Court by way of a suit, and why he 
should be debarred from invoking the jurisdiction of the Court ‘under s. 45. 
Whether a relief would be granted to him under s. 45 or not is another matter ; 
because it is clear that s. 45 deals with a procedure which in England corresponds to 
issuing of a high prerogative writ, and it is now well established that the principles 
of English law dealing with the writ of mandamus must be imported in considering 
the provisions of s. 45. Section 45 is a summary procedure and the order to be 
made is entirely discretionary with the Court, and before the Court would exercise 
tthe discretion, the various conditions laid down in s. 45 which are all cumulative 
must be satisfied. Therefore it may be that whereas in a particular case a petitioner 
may fail to get an order under s. 45, and yet he may succeed in invoking the aid 
of the Court in a suit filed by him. But that does not mean that the cause of action 
is any different in a suit or under s. 45. The title which the petitioner or the 
plaintiff has to establish, the interest which he has got to prove is identical in 
both cases. He must show that there is an invasion to his property, franchise or 
personal right, and there canonly be an invasion provided he has a legal specific 
right in property or in franchise or he has some personal right. 

Sir Jamshedji Kanga has relied on a decision of the Privy Council in Bank of 
Bombay v. Suleman Somjt for the proposition that the plaintiff must show some 
right which he enjoys other than the rights enjoyed by the community at large 
before he can maintain a petition under s. 45. Turning to that decision we do 
not think that it lays down the proposition for which Sir Jamshedji contends. 
In that case (which went from Bombay) a shareholder of the Bank of Bombay 
sued the Bank for a declaration of his right to inspect and take extracts from 
the Register of Shareholders alleging that there were various irregularities in the 
management of the Bank and that he wanted to communicate with the other 
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shareholders with a view to the improvement of the management of the Bank. 
Mr. Justice Scott dismissed the plaintiff's suit. The Court of Appeal reversed that 
decision and gave him the declaration he sought. From that decision of the Court 
of Appeal here the Bank of Bombay preferred an appeal to the Privy Council and 
the Privy Council took the view that the shareholder’s suit must fail. In the first 
place the Privy Council pointed out that under the Presidency Banks Act of 1876 
a shareholder had no right to the inspection of the Register of Shareholders compar- 
able with the right conferred under the Indian Companies Act, and, therefore, in the 
opinion of their Lordships the only right which the shareholder had against the 
Bank was the right which at common law be-onged to every member of the cor- 
poration, and that right was a limited right of inspection provided it was shown that 
such inspection was requisite with reference either to an action already instituted 
or at least to some specific dispute or question depending in which the applicant 
was interested. But even in such a case inspection would be granted only to such 
an extent as T be necessary for the particular occasion. Now, it should be 
borne in mind that the shareholder was claiming a general and unqualified right 
of inspection and the Privy Council rejected that right as not founded either on 
common law or any statute law. Their Lordships point out at p. 187 that every 
“member of the Bank had an.interest in the discovery, but none of them had any 
special interest different from that of his fellow-members, nor had they any definite 
purpose or object in obtaining the inspection asked for, and inasmuch as he had no 
special interest, the Privy Council came to the conclusion that he was not entitled 
to ask for discovery of the register from the Bank. Sir Jamshedji emphasises 
the passage in the judgment of the Privy Council which says that the plaintiff 
must fail because he had no special interest which would entitle him to succeed. 
This passage must be read in its own context. and the special interest to which the 
Privy Council is referring is the special interest which under common law would 
entitle a shareholder of a corporation to claim discovery. It is not as if the Privy 
Council were saying that the shareholder had an interest, but as the interest was 
shared along with the other members of the Bank and he did not show anything 
further, his suit was liable to fail. The Privy Council negatived any right whatever 
in the plaintiff to claim discovery under the circumstances of that case. It was 
not as if the plaintiff had some interest and the Privy Council were considering 
the quantum of that interest. The plaintiff lacked any title at all or any interest 
at all which would entitle him to, the discovery which he claimed. The Privy 
Council also conceded that the plaintiff had a limited and qualified right of inspec- 
tion of the register, but that claim was naver put forward at the trial, nor was such. 
a claim ever refused by the Bank. At p. 135 the Privy Council deals with the 
nature of the writ of mandamus, and they say that this particular suit was in the 
nature of an application for a writ of mandamus, and one of the principles they 
emphasise is that the writ will not be allowed to issue unless the applicant shows 
clearly that he has a specific legal right to enforce which he asks for the inter- 
ference of the Court. The Privy Council do not say that the applicant must have 
any special legal right; it must be a specific legal right, and, as I have already 
jndicated, after considering the facts of that perticular case they came to the con- 
clusion that the plaintiff in that case had no specific legal right whatever to the 
inspection which he claimed in the suit. The decision of the Privy Council inci- 
dentally also makes it clear that there is no difference in principle between the- 
quantum of right which will support an action and the quantum of right which. 
will support an application under s. 45. If Sir Jamshedji’s contention was right, 
although a writ of mandamus could not be issted still a suit would lie because the- 
.vight claimed by the applicant was not sufficiently wide. But the Privy Council 
were dealing with a suit and they dismissed the suit and they pointed out that 
on the same facts a writ of mandamus also could not be issued. 
Rehance has also been placed on the decision in The Queen v. Lewisham Union.+ 
In that case a metropolitan district board of works applied for a mandamus to the- 
guardians of the poor of the district, coramanding them to enforce the provisions 
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of the Vaccination. Acts generally in their district, and particularly in certaim 
specified instances. The:Court of Appeal in England held that the Board of Works 
had no legal specific right to enforce the performance by the guardians of their 
duties under the Vaccination Acts, and refused the writ of mandamus. And what 
is relied on in this case is that the Court of Appeal emphasised the fact that the 
applicant must show that he had a legal specific right to ask for the interference of 
the Court before a writ of mandamus would be issued. 

' Strong reliance is placed on the judgment of the Calcutta High Court im 
J. M. Sen Gupta v. H. E. A. Cotton In that case Mr. Sen Gupta, a member of the- 
Bengal Legislative Council; moved the Calcutta High Court for an order under s. 45 
of the Specific Relief Act for directing Mr. Cotton, President of the Council, to- 
decide on the admissibility of a certain motion and to disallow the said motion. 
The motion related to a grant for the salaries of ministers and according to 
Mr. Sen Gupta it would be illegal for the Legislature to grant that amount to the- 
ministers, and the question that was raised before Mr. Justice Ghose was whether 
Mr. Sen Gupta could maintain the petition. Mr. Justice Ghose proceeded on the- 
assumption that the applicant paid Government revenue and that the money paid 
by him constituted a part of the fund out of which the salaries of ministers were 
to be met. According to Mr. Justice Ghose the applicant paid Government 
revenue along with thousands of other people and, therefore. that fact by itself did 
not entitle Mr. Sen Gupta to maintain the petition. The learned Judge earlier 
in his judgment lays down the principle of law as being that the person applying 
for a writ of mandamus must show that he has a real and special interest m the 
subject matter under specific legal right to enforce. Therefore the interest must 
not be merely real, not only specific, but it must be special to the applicant, and 
in support of this proposition the learned Judge relies on the case to which I have 
just referred, viz. The Queen v. Lewisham Union. Now, with very great respect 
to the learned Judge, he has used the expression “ special” which does not occur 
in that case. That case merely speaks of a specific interest, which is very different 
from a special interest. The learned Judge also found that Mr. Sen Gupta had 
suffered some injury, but according to him that injury was, not sufficient to entitle 
him to maintain a petition under s. 45. Therefore, according to that learned Judge, 
a certain quantum of injury was essential before a petition under s. 45 could be 
maintained. With very great respect, ‘we see no warrant for holding that a special 
injury has got to be established by the petitioner before he can come under s. 45- 
of the Specific Relief Act. - If he shows any injury and he also shows a title to his 
property which is likely to be injured, that is sufficient to satisfy the first proviso- 
to s. 45 of the Specific Relief Act. Having rejected Mr. Sen Gupta’s petition under- 
s. 45, the same learned Judge dealt with a suit filed by the same Mr. Sen Gupta 
for the same reliefs and the judgment of the learned Judge in that suit is reported. 


` in Shankar Roy v. B. E. A. Cotion.? The-suit that Mr. Sen Gupta had filed was a 


representative suit on behalf of himself and the other rate-payers, and Mr. Justice- 
Ghose is at pains to point out that although Mr. Sen Gupta individually had not 
that interest which would entitle him to maintain a petition under s. 45, there was. 
sufficient interest in Mr. Sen Gupta and the other plaintiffs in their representative- 
capacity to sustain them-—-I am using his language—to maintain that suit. 


- Therefore, according to Mr. Justice Ghose a #ate-payer cannot individually complain: 


if the fund in which he is interested is being misapplied. But he could complain. 
if that complaint is on behalf of himself and the other.rate-payers and is preferred: 
in a representative capacity. Now, as I have.pointed out earlier, again with, 
respect to the learned Judge, this is' an erroneous proposition of law and is. 
contrary to-a clear and carefully considered decision of our own Court of Appeal 


` which is reported. in Vaman v. Municipality of Sholapur.®. Curiously enough: + 


Mr. ‘Justice Ghose cites that judgment in support of his „proposition. But he 
incorrectly assumes that in Vaman v. Municipality of Sholapur the suit was filed: 
by the rate-payers in their representative capacity. The same error has crept. 
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into Sir Dinshah Mulla’s well known commentary on the Civil Procedure Code, 
because at p. 506 Sir Dinshah Mulla cites this case as an instance of a representative 
suit under O. I, r. 8, which a tax-payer may bring against a Municipality on behalf 
of himself and the other tax-payers to restrain the Municipality from misapplying 
its funds. Looking to the facts of the case as reported in Vaman v. Municipality 
of Sholapur and also the judgment itself it is perfectly patent that the suit was 
not filed by the rate-payers in their representative capacity, but was filed indivi- 
dually by them. Three rate-payers challenged the right of the Municipality of 
Sholapur to purchase a band out of the municipal funds, and the District Judge in 
terms differing from the Subordinate Judge who tried the suit dismissed the 
plaintiffs’ suit on the ground that they were not entitled to sue in their individual 
«capacity without proof of special damage. The matter came in second appeal 
ibefore Mr. Justice Parsons and Mr. Justice Tysbji, and at p. 648 Mr. Justice Tyabji 
refers to the well established rule that any individual member of a corporation may 
file a suit for the purpose of restraining the corporation from doing any act which 
may be illegal or ultra vires of the corporation, and the learned Judge says that he 
sees no distinction in principle between the case of a shareholder and the case of 
a rate-payer, one suing the corporation and the other suing a public body for the 
misapplication of funds, and he points cut that in the case both of the member of 
the corporation and of the rate-payer although his interest may be small, it was not 

less real. After reviewing English and Indian authorities at p. 651 Mr. Justice 

‘Tyabji sums up the position in law thus: 

“ These authorities seem to me to show very cleazly, first that the plaintiffs can sue in their 
individual capacity if they are sufficiently interested in the municipal fund, and secondly, that 
any interest however small is sufficient to entitle them to do 50.” 

‘Then Mr. Justice Tyabji emphasises the fact that the plaintiffs were rate-payers and 
not mere strangers and they were directly interested in the proper application of the 
municipal funds, and he draws a distinction between rate-payers and the mere inha- 
bitants of Sholapur and he says that absence of interest might have been with some 
justification alleged against mere inhabitants in contradistinction to rate-payers. 
Mr. Justice Parsons in a concurring judgment clearly points out that ifthe plaintiff 
has any interest, then the actual amount of personal interest must be disregarded, 
and it was sufficient if there was any personal interest at all; and such a personal 
interest must be held to exist in the case of every individual tax-payer since he 
was liable to contribute to the fund and could not but be interested in its proper 
application, and Mr. Justice Parsons refers to s3. 17 and 18 of the District Municipal 
Act of 1878 which are identical with ss. 111 and 118 of the Bombay Municipal 
Act. Therefore, in our opinion this case clearly lays down the proposition that 
every rate-payer has an interest in the proper application of the municipal fund to , 
which he contributes by paying rates. It is unnecessary to consider the quantum ! 
of his interest, because the mere payment o? rate is sufficient to qualify him to | 
challenge the illegal and ultra vires act of a public authority. | 
Sir Jamshedji has relied further on the judgment of a single Judge sitting on the \ 
‘Original Side, Mr. Justice B. J. Wadia, which is reported in Shankarlal v. Municipal | 
Commissioner of Bombay. In that case a municipal voter challenged the validity 
of the electoral rolls prepared by the Municipality on the ground that whereas the , 
Municipal Act required that the nantes of the voters should be arranged alphabe- \ 
tically, the Municipality had prepared the roll community wise. Mr. Justice í 
‘Wadia in terms held that the applicant who came to Court under s. 45 of the 
Specific Relief Act to restrain the Municipality had suffered no injury, that he was 
.in no way prevented from voting and that the particular method of keeping the 
roll had in no way interfered with any right of the applicant. We should have 
thought that that was sufficient to disposé cf the case; but Mr. Justice Wadia’ 
went on to observe that the applicant must skow, in order to succeed under s. 45, 
that he had some special definite individual right of his own in the matter complained 
of irrespéctive of his right as a member of the community at large. With respect, 
it will be noticed that the qualifications are increasing. We have “ specific’’ 
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in the English case (The Queen v. Lewisham Union!) we have “special” in the 
Calcutta case (J. M. Sen Gupta v. H. E. A. Cotton?) and now we have “ individual 
right ” of the applicant. It is really difficult to understand why if a person has 4 
right, that right loses its validity or becomes of less importance because it is 
shared with the community at large or with a large number of persons. It is 
clear that this statement of Mr. Justice Wadia is purely obiter, and as it is, the 
decision in Vaman v. Municipality of Sholapur® was not cited before that learned 
Judge. 

The other case that was cited at the bar is a decision of the Madras High Court in 
In the matter of G. A. Natesan and K. B. Ramanathan.* In that case Mr. Natesan 
and Mr. Ramanathan who were members of the Senate of the Madras University 
protested against a certain resolution of the Senate, and they required the Syndicate 
to forward their protest to the Chancellor. The Syndicate having refused to do 
so, they filed a petition under s. 45 for compelling the Syndicate to carry out their 
requisition. In this case undoubtedly Mr. Natesan and his fellow-member of the 
Senate had a special interest in the forwarding of the protest which they themselves 
had lodged. But even so, the Advocate General on the strength of the decision 
in The Queen v. Lewisham Union’ attempted to argue that every member of the 
Senate was interested along with the petitioners in seeing that the university 
regulations were carried out and, therefore, the petitioners did not have a special 
interest which would justify the taking out of a petition under s. 45. That con- 
tention was rejected as being wholly fallacious by Mr. Justice Coutts Trotter, 
He points out that a right may be enjoyed in common with every subject of the 
Crown, but when it is infringed in the case of an individual subject, there at once 
arises in that individual a further right to seek the protection of the Court to enforce 
such right. Therefore, the question in every case must be whether a right has been 
infringed quae the petitioner. The mere fact that the petitioner shares the right 
with other persons cannot debar him from obtaining the necessary relief under the 
law., And he further points out that the mere fact that the Senate as a whole 
might have been interested in the maintenance of the rights of one of its members 
did not preclude Mr. Natesan from litigating his specific right to have his protest 
forwarded to its proper destination. 

Reliance was also placed by Sir Jamshedji on a passage in the judgment of 
Mr. Justice Chaudhuri in, Abdul Rasul, In re The passage is at page 529. “ The 
rule, on the other hand, appears to be that he alone is a competent relator who has 


‘ some interest other than such as may belong to the community at large in the 
‘ question to be tried.” Now, when one looks to the facts of that case, with respect 
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to the learned Judge this particular observation was not at all necessary for the 
decision of the case. A lecturer of the Calcutta University applied for a writ of 
mandamus against the University in order that he should be appointed as a lecturer 
to that University, and what Mr. Justice Chaudhuri held was that as the lecturer 
had not established his title to be a lecturer, a writ of mandamus would not lie, 
and it was further pointed out that there must really be a pre-existing title in the 
person applying under s. 45 of the Specific Relief Act in order that he could maintain 
such an application. Then we come to an Irish case, The Queen v. Drury,’ which 
has considerable bearing on the question that we have to decide in this appeal. 
By 84 & 85 Vic. c. 109, s. 11, the accounts of municipal bodies in Ireland were 
directed to be audited yearly by the auditor of accounts relating to therelief of the 
poor in the locality; and, by s. 12, any person aggrieved by the allowance, dis- 
allowance, or surcharge of any sum by such auditor could apply to the Queen’s 
Bench for a writ of certiorari, and the Court, if it appeared that the auditor’s 
decision was erroneous, could order the payment of such sum improperly allowed, 
disallowed or surcharged to the party entitled thereto by the party who ought to 
repay the same. A rate-payer applied for a writ of certiorari to remove and quash 
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certain allowances made by the auditor and also for a writ of mandamus to compel 
him to enforce the disallowances by recovering the amount of the same against 
whom they had been or should have been certified to be due, and the Irish Court 
considered whether therate-payer could maintain this application and whether he 
was a person aggrieved within the meaning of s. 12 of the English Statute. In the 
first place, Sir Jamshedji has attempted to distinguish this case by pointing out 
that what the Court there was doing was merely to construe the expression 
“ aggrieved.” Now, even under s. 45 of the Specific Relief Act a person has to be 
aggrieved before he can maintain a petition. He is to be aggrieved either in 
respect of his property or in respect of his franchise or with regard to his personal 
right. In the second place, Sir Jamshedji has contended that this decision only 
applies to writs of certiorari. But that is not so because the application was 
both for a writ of certiorari and a writ of mandamus, and the Chief Justice Sn Peter 
O’Brien began his judgment by pointing out that they had reserved their judgment 
because it involved important considerations as to the principles upon which the 
Court should act in granting writs of certiorari and mandamus. The Chief Justice 
points out in his judgment that a rate-payer is clearly aggrieved if his money is 
applied to an unauthorised purpose, which is a typical instance of being aggrieved. 
The wrong application of money which comes from the ratepayer’s own pocket is 
a very acute grievance. Then he draws a distinction between a rate-payer and a 
member of the general public and he asks himself the question: “‘ Is it to be said— 
can it be contended with the semblance of foundation—that thereis any analogy 
between a person like Mr. Bridgeman, whose money is misapplied, and a person 
who comes forward as a mere member of the general public having no particular 
interest in the matter? He then negatives the argument that the fact that the 
rate-payer’s grievance is shared with otherrate-payers makes any difference to 
the position in law. This is what he says (p. 502): 

“ He is specially, peculiarly, aggrieved by having his money misapplied, and he is not the less. 
so because he shares his grievance with a certain class of rate-payers. It cannot, with any show 
of reason, be said that he or they are in the position of the general public. The general public 
are not aggrieved at all. It is the man, and every one of the men, whose interests were directly 
prejudiced that were aggrieved.” 

And Mr. Justice Johnson observes (p. 519): 

“ It may, I think, be taken in general that a person is aggrieved when his legal rights are 
directly affected by the decision of which he complains, or when he has legal ground for saying 
that he is ‘ aggrieved’; and a ratepayer whose pocket is directly affected by a decision allowing” 
the misappropriation of a rate which he is compelled to pay, or its application to purposes which 
are unauthonsed or illegal, is a person whose legal rights are directly affected by such a decision 
and has legal ground for saying that he 18 aggrieved by it.” 

And he further adds : 


` 


“ And it makes no difference whether he is so particularly aggrieved individually, or is one of a l 


class so particularly aggrieved.” 

There seems to be no difference in principle between a person aggrieved within the 
meaning of the English statute and a person injured within the meaning of s. 45 
of the Specific Relief Act. 

Therefore, on a review of these authorities it seems clear to us that a rate-payer 
who has contributed to the rates is injured in his property within the meaning of 
s. 45 if the rates are misapplied or utilised contrary to the provisions of the law. 

The second contention urged by Sir Jamshedji on the maintainability of the 
petition is that the petitioner has failed to establish that there was a denial by the 
respondents of the demand of justice as required by s. 46 of the Specific Relief Act. 
Sir Jamshedji says that the two letters addressed by the petitioner to the Com- 
missioner and members of the Corporation, respectively dated July 29, 1948, and 
July 80, 1948, were received on the 80th which was a Friday and the petition was 
filed on August 2 which was a Monday, and according to Sir Jamshedji the res- 
pondents were not given sufficient time to consider the requisition of the petitioner 
and to answer those requisitions. Now, in the affidavit made by the petitioner in 
support of his petition he does say that an assistant of his solicitors Sankershet &. 
Vaidya personally requested the Commissioner and the Municipal Corporation to 
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giv: č him an. assurance to carry out the requirements of the two letters, but 
theyidid not do so. It is difficult to understand how an assistant of a solicitor, 
however ingenious a person he may be, could possibly personally interview the 
whole of the Municipal Corporation at one and the same time. The Advocate 
General has pointed out that there is no specific denial of this averment in the 
affidavit in reply. Even assuming that the Municipal Commissioner did not give 
the necessary assurance, it is‘itnpossible to hold that any opportunity was given to 
the Municipal Corporation to consider the requisition made by the petitioner. 
If our view was not-dgainst the petitioner on the merits, we should have found it 
difficult to hold that the requirements of s. 46 were satisfied in this case. After 
all, an order under s, 45 is in the nature of a high prerogative writ and all the 
conditions laid down by the statute must be strictly complied with. With very 
great respect to the learned Judge, we do not agree with his observation that in 
view of the subsequent attitude taken up by the Municipal Commissioner and the 
Municipal Corporation it was legitimate to presume that the Commissioner and the 
Corpcration would and in fact did deny the demand of justice of the petitioner. 
Such a presumption cannot be drawn ez post facto even though the respondents may 
ultimately resist any application made by the petitioner under s. 45 of the Specific 
Relief Act. Section 46 requires that there should first’ be a demand’ for justice 
and a specific denial of that justice by the respondent. 

It is next submitted that under cl. (d) of s. 45 the petitioner had another specific 
and adequate legal remedy and therefore no order should have been made under 
s. 45 of the Specific Relief Act. Now, the other specific and adequate legal remedy 
suggested is the filing of a suit. Undoubtedly, the petitioner could have filed 
a suit for a declaration that the contract to be entered into by the Municipal 
Corporation was illegal and for an injunction restraining the Municipality from 
entering into any such contract. But it is to be remembered that before the 
petitioner could have filed a suit he would have had to give a notice of one month 
under s. 521 of the Bombay Municipal Act and therefore he could not have got any 
such injunction till the period of one month had elapsed. Sir Jamshedji says that 
no prejudice could have been caused to the petitioner because it was not likely 
that the work could have started within such a short time. But, on the other hand, 


- we must bear in mind that if no injunction had been obtained, in all probability 


the Commissioner would have executed the contract on behalf of the Municipality, 
certain rights would have come into existence, and the position of the petitioner 
might have been prejudiced. Therefore we cannot say that the filing of the suit 
was as efficacious a remedy as an application under s. 45. We are, therefore, of 
the opinion that the petitioner has established that there was no other specific 
and adequate legal remedy to which he could have resorted for enforcing his rights. 

Now coming to the merits of the petition, what is urged by the petitioner is 
that the contract which the Minicipality intended to enter into with the Hindustan 
Construction Co., Ltd., pursuant to the tender submitted by it was contrary to the 
provisions of the Bombay Municipal Act. In order to appreciate this contention 
it is necessary to look at the material provisions of the Bombay Municipal Act. 
Under s. 69 every contract on behalf of the Corporation is to be made by the 
Commissioner and every contract which involved an expenditure exceeding five 
thousand rupees can oily be made by the Commissioner provided the approval of 
the Standing Committee has been previously obtained thereto, and s. 70(b) provides 
that every contract for the execution of any work or the supply of any materials 
or goods which involves an expenditure exceeding five hundred rupees shall be in 
writing and shall be sealed with the common seal of the Corporation and shall 
specify the work to be done or the materials or goods to be supplied, as the case 
may be, the price to be paid for such work, materials or goods, and, in the case of a 
contract for work, the time or times within which the same or specified portions 
thereof shall be completed. Under s. 72(1) it is incumbent upon the Commissioner 
in the case of every contract which involves an expenditure exceeding three thousand 
rupees to invite tenders for the same, and s. 72(2) provides that the Commissioner 
is not bound to accept any tender but may accept only such tender which appears 
to him, upon a view of all the circumstance’, to be the most advantageous, and 
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s. 72(3) gives the power to the standing committee to authorise the Commissioner, 
for reasons which shall be recorded in the pee to enter into a contract 
without inviting tenders. Now in cl. 7 of the general directions to the tenderers 
which were issued by the Municipal Commissioner, it was provided that no variation 
in the rates once quoted will be allowed on whatever grounds after the tenders were 
opened on the due date, and as we have pointed out earlier, in the tender 
submitted by the Hindustan Construction Co., Ltd., they made a term of their 
tender which was contained in the letter of April 21, 1948, that their tender 
was based on the rates of materials, fuel oils, sales-tax, and labour costs, ete. 
poe at the date of the tender and any variation should be suitably adjusted. 
the report of the Commissioner to the Stancing Committee dated May 29, 1948, 
attention was drawn of the committee tc this term in the tender of the Hindustan 
Construction Co., Ltd., and the Standing Conrmittee sanctioned the tender of the 
Hindustan Construction Co., Ltd., with the condition that the final decision with 
regard to any variation in the rates as per condition No. 7 of the conditions stipula- 
ted by the contractors shall lie with the Commissioner. Therefore, in effect it was 
left to the Commissioner to vary the rates taking into consideration any fluctuations 
in the price of materials, fuel oils, sales-tax and labour costs. The Advocate 
General contends that such a provision in the contract to be entered into with the 
Hindustan Construction Co., Ltd., is contrary to s. 70(b) of the Bombay Municipal 
Act. The argument advanced is that in view of this provision the price which the 
Municipality will have to pay to the contractors is not specified and it is left 
to be determined at a future date by the Commissioner dependent upon various 
considerations which may come into existence. The Advocate General’s conten- 
tion is that the whole object of s. 70(b) is to let a public authority like the Munici- 
pality know what its commitments would be :n case it sanctions a contract and 
what amount would have to be paid out of its funds. The law, according to him, 
does not permit the Bombay Municipality to sanction a contract where it is not in a 
position to know what its ultimate and final liability would be. The Advocate 
General is quite right that although in his report the Municipal Commissioner 
estimated the total costs of the works, if the contract was given to the Hindustan 
Construction Co., Ltd., at roughly Rs. 76 lakhs, this figure would certainly be subject 
to modification dependent upon rise in the cost of materials, labour, etc. On the 
other hand it is pointed out by Sir Jamshedji Kanga that it would be impossible 
for the Bombay Municipality to get any contractor to carry out works required to 
be done for the Municipality if the price was fixed without any consideration as to 
any fluctuations that may take place in the future. It would be all right when 
the work was of a minor nature and could be carried out within a short time, but 
if the work was of a very extensive character and would take a considerably long 
time to carry out, as in this case, no contractcr would be willing to take the risk 
of any serious fluctuations that may take place in the cost of materials and labour. 
‘We are really not concerned with the practical difficulties that may result in our 
giving a particular interpretation to s. 70/2) of the statute, although it must always 
be borne in mind that a Court does not construe a particular section in a statute in 
such a way as would result in anomalies cr insuperable difficulties unless the plain 
language of the section drives the Court tc such a conclusion. Now all that s. 70(b) 
requires is that the price has got to be specified in the contract, and specifying the 
price only means that it should be explicitly mentioned, or, in other words, perusing 
the contract it should be clear as to what is the price which the Municipality has to 
pay to the contractors for carrying out the contract. The statute does not say 
that the contract must state a fixed price or a brice ascertainable in rupees, annas 
and pies at the date when the contract is entered into. Nor is there aay prohibi- 
tion in the statute which precludes the Municipality from fixing a price which - 
may be ascertained at a future date or may be ascertained by some person specially 
nominated under the contract by the parties. Under s. 9 of the Sale of Goods 
Act, the price in a contract of sale may be fixed by the contract or may be left to 
be fixed in the manner thereby agreed. Therefore, although a fixed amount may 
not appear in a contract, nevertheless the price may be specified which would be 
fixed in the manner agreed to by the parties under the contract itself. In this 
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case a certain price is fixed, but the parties agreed that that price is subject to 
certain variations to be determined by the Commissioner under certain eventuali- 
ties. That is as much a price as a fixed price in terms of rupees, annas and pies. 
Therefore, in our opinion, it is not correct to say that the price in this contract 
which the Municipality wants to enter into is not specified, nor is it correct to say 
that the Municipality is compelled by the statute in every contract to previde 
for a fixed amount calculable in rupees annas and pies as the price under the con- 
tract. Ifthe Advocate General’s argument was to be accepted, it will result in the 
most curious results. Ifthe expression “ specify ” is to be construed as “ to fix,” 
then not only the price would have to be fixed, but the work to be done or the 
materials or goods to be supplied would also have to be fixed in the contract without 
any possibility of variation and the time within which the work would have to 
be carried out would also have to be fixed without any scope for any adjustment. 
Now in this very tender itself the quantities required to be mentioned are all 
approximate estimated quantities. They may be less or they may be more, and 
the contract to be entered into would also be on the basis of these approximate 
estimated quantities. Therefore, if the Advocate General was right, it would not 
be open to the Municipality to enter into such a contract. They must specify 
(and according to him that means “ fix ”) the actual quantities which the contrac- 
tor would have to work out. It is hardly necessary to say how impossible such a 
situation would be. Apart from that, in the form of the tender itself there are 
various provisions for modifications and variations dependent upon certain con- 
tingencies. Under cl. 85 the cost of the municipal establishment for supervision 
is to be varied under certain circumstances. Under cl. 87 the rate for the supply 
of articles and materials imported is made dependent upon the rate of exchange. 
Under cl. 88 the rates of customs duties are taken into consideration. And under 
cl. 47 the rates for extra work are laid down, and when this item for extra work. 
does not exceed Rs. 2,000, the rate is to be fixed by the Engineer, and if it exceeds 
Rs. 2,000, then it is fixed by the Engineer subject to the approval of the Commission- 
er, and it is provided that no extra work shall be taken without the previous written 
order of the Engineer. Therefore, cl. 47 leaves ample scope to the Engineer and 
to the Municipal Commissioner to ask the contractor to carry out extra work, the 
cost of which is not known and for which the Municipality would be ultimately 
liable. Therefore, clearly, if the price is to be fixed in the manner suggested by the 
Advocate General, cl. 47 would be contrary to the provisions of s. 70(6) of the Act. 
In England there is a statute from which we ourselves have borrowed s. 70(b) 
of the Municipal Act and that is s. 174 of the Public Health Act, 1875. There are 
various decisions in England on this section. At p. 480 of Lumley’s Public Health, 
Tenth Edition, a case is referred to which dealt with a contract to do work for 
local authority which stipulated that payment for work done should only be made 
on the production of a certificate from the Engineer appointed under the contract, 
who was to fix the price of extra work done under the contract but not included 
in the specification. The particular Engineer whose name was mentioned died 
and a member of his firm was appointed to carry out his duties under the contract. 
The contractor contended that the Engineer who was appointed had no jurisdiction 
to fix the price of extra work. His contention was negatived by the Court. But 
be it noted that it was never suggested that the local authority had no power to 
leave it tothe Engineer to fix the price of all extra work done under the contract. 
Again we find in Hudson on Building Contracts, Fifth Edition, p. 171, the state- 
ment that where an urban authority enters into a contract under seal, pursuant 
to ss. 178 and 174 of the Public Health Act, 1875, with a contractor to execute 
works, and the contract contains the usual power for the engineer to vary, alter, 
enlarge, or diminish the work to be done, all variations and alterations coming 
within the powers given by the contract can be validly made without being 
ordered under the authority’s seal. Therefore, in our opinion, the contention of 
the petitioner is not well founded and the price is specified as required by s. 70(b) of 
the Municipal Act in the contract intended to be entered into by the Municipality. 
The next contention urged by the petitioner is that in sanctioning the contract 
the Standing Committee and the Municipal Corporation acted arbitrarily and, 
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therefore, there was no proper sanction of the contract as required by the statute. » 
When we turn to the petition, we do not find the necessary and proper averment 
-on this point. All that is stated is in para. 17 of the petition that the Standing 
‘Committee on the recommendation of respondent No. 2 without fully applying’ 
their mind and without calling for requisite details and information and depart- 
mental estimates and without taking expert advice and in negligence of their 
duties resolved to accept the tenders of Messrs. Hindustan Construction Co., Ltd., 
and there is a similar averment in para. 18 with regard to the Municipal Corporation. 
But the learned Judge has read this averment to mean that the act of the Standing 
Committee and the Municipal Corporation wzs challenged on the ground of its 
being an arbitrary or capricious act, and he has come to the conclusion that the 
petitioner’s accusations were justified. Now, the whole suggestion underlying 
this particular point is—and there is no getting away from it—that the Municipal 
Commissioner showed a deliberate partiality to the Hindustan Construction 
Co., Ltd., that he refused to take into consideration the tender of Messrs. Raoji 
Sojpal & Sons which was more advantageous to the Corporation, that he did not 
point out to the Standing Committee ard the Corporation the various: important 
features in Messrs. Raoji Sojpal & Sons’ tender and practically led the Standing 
Committee and the Corporation to accept the tender of the Hindustan Construction 
Co., Ltd. Now, this is a very serious charge against a very high public officer in 
the city of Bombay. We fully realise how necessary purity of public administration 
is, especially in our newly born State, and we all realise that when a Court or a 
Judge comes’ across any case where’ it finds that a public officer has departed or 
deviated from the path of rectitude, the Court or the Judge should in no uncertain 
terms condemn-such'action on the part of tke public officer. But we think it 
sete fee importance and essential that when a public officer is conscientiously 
doing his duty, the Court should not permit any suggestions to be made with regard 
to his impartiality and integrity. There is nothing easier for a party than to fling 
mud at persons who very often find it very dificult to defend their conduct, and 
ät is the duty of the Court to protect public officers from such mud slinging. With 
very great respect to the learned Judge, we find in the judgment certain observa- 
tions which lend support to the insinuation made by the petitioner that the 
Sea en Commissioner did not act as he should have acted. We have carefully 
gone ugh the record of this case, and, as I shall presently point out, in our 
-opinion, the Municipal Commissioner in this case has acted conscientiously with a 
full sense of responsibility of his duties and there is absolutely no justification for 
any suggestion that he acted with any impropriety or contrary to the interests 
of the Municipality which he had to serve as the most important executive officer 
-f that body. ' Tt is also to be noted that in the petition itself the petitioner had 
not the courage to make any suggestion agzinst the Municipal Commissioner. 
There is no allegation that the Municipal Commissioner acted with any ulterior 
motive or for a collateral purpose or dishonestly in order to favour the Hindustan 
‘Construction Co., Ltd. But the learned Judge seems to have permitted the peti- 
tioner to advance this argument in the course of the hearing of this application. 
Again, we may point out how very necessary it is, before such @ charge should be 
investigated, that there should be proper pleadings and that the charge should be 
formulated in the petition itself. Now, the whole basis of this attack on the 
Municipal Commissioner is founded on this. The Hindustan Construction Co., Ltd., 
quoted the rate of Rs. 89-4-0 for cutting and forming embankments. Messrs. 
Raoji Sojpal & Sons quoted Rs. 70, but in the conditions which they submitted along 
with their tender they stated that whenever blasting would be permitted their 
rates for rock excavation would be Rs. 35 per 100 cubic feet. In the conditions 
of the tender it was provided by the Municipality that no blasting operation would 


be permitted ‘within five feet of the pipe line end that blasting operations might - 


be done at the option of the contractor but the contractor would be liable for any 
damage which may. be caused through such operations and such damage must 
be set right at his cost. It might be pointed out that in the conditions submitted 
by Messrs: Raoji Sojpal & Sons they also asked for free medical service for all 
labour staff which should be made available by the Municipality and that all quarry 
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-fees should be paid by the Bombay Municipality. After the tender was submitted 
Messrs. Raoji Sojpal & Sons on April 28, 1948, wrote to the Municipal Commissioner 
drawing his attention to the fact that only Rs. 85 per 100 cubic feet would be the’ 
rate charged as against the rate of Rs. 60 if blasting was allowed, and on May 8, 
1948, they again wrote to the Municipal Commissioner asking him that the 
Municipality should ascertain what quantity could be carried out by blasting 
operation and thereby find out what benefit the Municipality would obtain by 
accepting the terms of Messrs. Raoji Sojpal & Sons. To this on May 7, 1948, 
the Municipal Commissioner replied tlissagh the Special Engineer that no question 
-of granting permission for blasting operation beyond the five feet could arise and 
that the Municipality could not permit the option given to the contractor to be 
converted into a permission and it was rightly pointed out that if such a thing was 
-done the liability to make good the damage would rest upon the Municipality and 
not upon the contractor. On May 10, 1948, Messrs. Raoji Sojpal & Sons again 
wrote saying that they would remain responsible for any loss caused by blasting 
operations due to their negligence. It would be clear that Messrs. Raoji Sojpal 
-& Sons were definitely contracting their liability because under the terms of the 
tender they were not merely liable for negligence but they were to act as absolute 
insurers and they were liable in case of any damage, whether due to their negligence 
ornot. Then on May 26, 1948, Messrs. Raoji Sojpal again wrote to the Municipal 
‘Commissioner pointing out that according to them two-thirds of the work lay 
beyond five feet of the pipe line and, could be carried out by blasting operation 
and they would charge at the rate of Rs. 85, and they worked out a statement 
showing that if their tender was accepted the Municipality would benefit to the 
extent of Rs. 6 lakhs. Then on June 7, 1948, they varied their rate from Rs. 60 
to Rs. 47-8-0, this being a compendious rate whether the work was done by wedging 
or by blasting. Now, in the report submitted’ by the Municipal Commissioner 
to the Standing Committee he has pointed out both the conditions of Messrs. Raoji 
Sojpal & Sons and the Hindustan Construction Co., Ltd., and he has given aspecific 
reason why he prefers the tender of the Hindustan Construction Co., Ltd. He 
points out that although the Municipality was prepared to allow the contractor to 
carry out the work within 720 working days, the Hindustan Construction Co., Ltd., 
were prepared to carry out the work within 600 days. That according to him was 
a very important consideration, as the question of water supply was vital to the 
city of Bombay. He further pointed out that the Hindustan Construction Co., 
Ltd., had carried out similar work at the time of the Tansa Quadruplication Scheme, 
that they were a resourceful firm, a firm of repute, and they had on their staff 
competent and qualified engineers of all experience. In view of all this he re- 
commended the tender of the Hindustan Construction Co., Ltd., for acceptance. 
We would again like to emphasise that the statute leaves it to the Municipal 
Commissioner to decide which tender is the most advantageous upon a view of all 
the circumstances, and it cannot be said that in making his report the Municipal 
Commissioner did not take a fair view of all the circumstances and that when he 
said that the tender of the Hindustan Construction Co., Ltd., was the most advanta- 
geous he was doing anything which indicated any partiality to the Hindustan 
‘Construction Co., Ltd., or any deliberate. hostility to Messrs. Raoji Sojpal & Sons. 
What is more, the Standing Committee, which was the final sanctioning authority, 
taking this report of the Commissioner into consideration and all the requisite 
materials which were before that Committee, came to the conclusion that the 
‘Commissioner’s view should be accepted and the tender of the Hindustan Construc- 
tion Co., Ltd., accepted. The matter went further to the Municipal Corporation 
and the Municipal Corporation took the same view. Now, the learned Judge 
first makes a point against the Commissioner that he did not try to elucidate from 
Raoji Sojpal & Sons what their charges for medical attendant and quarry 
fees which they asked the Municipal Commissioner to bear would amount. It is 
difficult to understand why the Municipal Commissioner should ask for any further 
information on this point when the demand made by Messrs. Raoji Sojpal & Sons 
was contrary to the terms of the tender. Then the learned Judge says that the 
Municipal Commissioner adopted a different attitude when he came to discuss the 
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tenders which were submitted by the Hindustan Construction Co., Ltd., to the atti- 
tude adopted by him with regard to the tender of Messrs. Raoji Sojpal & Sons. | 
There is nothing on the record to show what the Commissioner told the Standing 
Committee or what discussion took place between the Commissioner and the 
Standing Committee. But judging by the report, which is the only document 
before us, the Commissioner has, as we have already pointed out, fairly drawn the ` 
attention of the Standing Committee te the various factors connected with the 
two tenders of Messrs. Raoji Sojpal.& Sons and the Hindustan Construction Co., 
Ltd. Then the learned Judge suggests that the Municipal Commissioner went out. 
of his way to specially recommend the Hindustan Construction Co., Ltd. As 
I have already pointed out, it was the statutory duty and the obligation of the 
Municipal Commissioner to recommend that tender which according to him seemed , 
to be most advantageous. He did not gc out of his way ; he did something which 
was entailed upon him by the express terms of the Municipal Act. The learned’ 
Judge seems to think that the point emphasised by the Municipal Commissioner: 
as to the offer made by the Hindustan Construction Co., Ltd.,to finish the work in 
600 days instead of 720 days was a form of special pleading adopted by the Municipal! 
Commissioner. Again, the very expression “special pleading ” conveys an idea 
that the Municipal Commissioner had some special interest in the Hindustan 
Construction Co., Ltd., a suggestion, with very great respect to the learned Judge, 
without any justification whatsoever as far as the record of this case stands. Then 
the learned Judge says that it does not appear that the Standing Committee 
directed their attention to the various letters written by Messrs. Raoji Sojpal & Sons, 
and he further says that as the Municipal Commissioner was present at the meeting 
of the Standing Committee he could and should have pointed out the contents of 
these letters and the implications thereof to the Standing Committee. The resolu- 
tion of the Standing Committee passed on the very day clearly shows that all the 
letters of Messrs. Raoji Sojpal & Sons were before the Standing Committee and that 
they were duly considered by the Standing Committee, and wedo not know where 
the learned Judge—again with respect to him—gets this fact from that the 
Municipal Commissioner did not draw the attention of the committee to these 
letters. There is nothing in the affidavits to show what discussion took place 
before the Standing Committee, and again going merely by the record it is clear that 
every letter written by Messrs. Raoji Sojpal & Sons to the Municipal Commissioner 
was placed before the Standing Committee. There was no attempt to suppress. 
any material document. Then the learned Judge says that the Municipal Com- 
missioner remained discreetly silent in regard to the figures submitted by Messrs. 
Raoji Sojpal & Sons which would show a benefit of about Rs. 6 lakhs to the 
Municipality. There, again, we do not find any warrant for the statement that the- 
Commissioner remained discreetly silent. He submitted to the Standing Committee 
the letter of Messrs. Raoji Sojpal & Sons. and as I have already pointed out, we: 
do not know what discussion took place at the meeting of the Standing Committee. 
The learned Judge has also a similar uncomplimentary suggestion to make about 
the Municipal Corporation that they adopted wholesale without any discussion the 
tender submitted by the Hindustan Construction Co., Ltd. We do not know whe- 
ther any discussion took place in the Municipal Corporation or not, nor do we know 
what attention was devoted by the members of that Corporation to this particular 
item on the agenda which concerned the tender of the Hindustan Constructiom 
Co., Ltd., and which would involve the Municipality in a very large expenditure. 
We sincerely hope that there are at least some members of the Municipal Corpora- 
tion who take their duties seriously and who do attend to the items of work on the 
agenda. But again, with respect to the learned Judge, there is no warrant for this 
allegation against the Corporation and all its members that they failed to discharge 
their duty and accepted whatever the Municipal Commissioner and the Standing- 
Committee told them about the matter. 

We, therefore, are of the opinion that the act of the Standing Committee and 
the Municipal Corporation was not arbitrary and the sanction given by them was. 
a valid sanction as required by the provisions of the Municipal Act. We might 
point out that a part of the order made by the learned Judge is in any event. 
unsustainable because he has issued an order upon the Municipality to invite 
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fresh and proper tenders for this particular work. Now, it is open to the Standing 
Committee under s. 72(3) to aspen with the inviting of tenders, and, therefore, 
even if this particular contract was invalid, the only order that could have been’ 
made was to restrain the Municipality from executing this particular contract. 
As to how they should: enter into a fresh contract is a matter entirely within the 
discretion of the Standing Committee. But as we have come to the conclusion that 
on the merits the petitioner isnot entitled to succeeded and that the contract which 
the Municipality intends to enter into with the Hindustan Construction Co., Ltd., 
is a valid contract, the order made by the learned Judge cannot stand. 

We, therefore, allow the appeal, set aside the order made by the learned Judge 
and dismiss the petition. As some time was taken up both in the Court below and 
before us on the question of the maintainability of the petition and as the petitioner 
has succeeded on that preliminary point, we think the fairest order to make with 

to the costs would be that the petitioner should pay to the respondents 
three-fourths of the costs of the petition below and three-fourths of the costs of 
this appeal. As the matter was of considerable importance we allow on taxation 


two counsel in this appeal. 
Appeal allowed. 


‘Attorneys for appellants: Crawford, Bayley & Co. 
Attorneys for respondent: Sunkersett & Vaidya. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 


TARMAHOMED HAJI ABDUL REHMAN v. TYEB EBRAHIM 
BHARAMCHARLI.* 


Negotiable Instruments Act (XXVI of 1881), Sec. 118—Hundi—Presumption—Consideration-— 
Difference in plaintiff's version about consideration—Failure of defendant to prove want 
of consideration— Whether presumption arises. 

Section 118(a) of the Negotiable Instruments Act, 1881, raises a statutory presumption 
in favour of there being consideration for every negotiable instrument. The statutory 
presumption continues until it is rebutted. The only way it can be rebutted is by proving 
the contrary, viz. that the negotiable instrument was without consideration. The presump- 
tion is not displaced by the failure of the plaintiff to establish the consideration mentioned 
in the negotiable instrument, inasmuch as the presumption is not in respect of the considera~ 
tion mentioned in the instrument but in favour of there being a consideration for the instru- 
ment, any consideration which is a valid consideration in law. 

Ramani Mohan v. Surjya Kumar Dhar, relied on. 

Mt. Zohra Jan v. Mt. Rajan Bibi? and Sundar Singh v. Khushi Ram,* dissented from. 

In order to determine whether the defendant has succeeded in proving that there was 
no consideration for the negotiable instrument sued upon, the whole volume of the evidence 
led before the Court must be considered’; but in doing so the Court must always bear in 
mind the statutory presumption under s. 118 and also the fact that the burden of proof lies 
upon the defendant and that burden has got to be discharged by him. This is a question of 
appreciation of evidence. 

As soon, however, as the Court has come to the conclusion that the defendant has failed to 

* prove want of consideration, it is entirely unnecessary and irrelevant to consider whether the 
plaintiff has failed to prove consideration or not. It is not necessary for the plaintiff to 
prove any consideration. The presumption under s. 118 continues in all its rigour. 

The presumption under s. 118 is not rebutted till it is proved that there is no consideration 
for the negotiable instrument. The mere fact that the plaintiff fails to prove the particular 
consideration on which he relies is not sufficient to rebut that presumption and lead the 
Court to the conclusion that the contrary as required by the section has been proved. 

Lal Girarar Lal v. Daw Dayal, Md. Shafi Khan v. Md. Moazam Alis and L. Ram 

Nath v. Lala Ram Chandra Mal‘, referred to. 


* Decided, Nooember 16, 1948. O.C. J. Ap- 8 i A. I. R. Lah. 864. 
me 58 of 1948 : Suit No. 2681 of 1947. 4 (1985) I. L. R. 57 All. 895. 

1 [1948] A. L. R. Cal 22, 5 [1928] A. I. R. All. 214 
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Surr on negotiable instruments. 

Tarmahomed Haji Abdul Rehman (defendant) executed in favour of Tyeb 
Ebrahim Bharamchari (plaintiff) three hundis, all in the same form. On April 4, 
1947, he passed two hundis for Rs. 2,500 each promising to pay the amount 90 
days after the date. The third one was passed on May 5, 1947, for Rs. 8,000 
and was made payable 68 days after its date. Each of the hundis stated that it 
was passed “‘for value received in cash this day.” The suit was instituted on Aug- 
ust 5, 1947, to recover the amount of Rs. 8,000 due on the hundis with interest. 

In his written statement the defendant denied “that any consideration flowed 
from the plaintiff to the defendant in respect of the suit hundis,” and stated that 
they were passed for accommodating the plaintiff in his business. He counterclaim- 
ed that it be ordered that the hundis be handed over tə him for cancellation. 

The suit was heard by Tendolkar J. At the trial the plaintiff failed to establish 
that the hundis were passed for consideration in cash. The defendant took upon 
himself the burden of proving that the hundis were passed for accommodation, 
but failed to discharge the burden. On August 9, 1948, his Lordship delivered 
judgment decreeing plaintiff’s suit and observed as follows : 


TENDOLKAR J. [After stating the facts of the case and discussing evidence ad- 
duced by both parties, the judgment proceeded :] On those facts I am prepared 
to hold that the recitals in the promissory notes relating to consideration are not 
true. I have next to consider whether the consequence of such finding is that the 
burden of proof shifts back to the plaintiff. 

Section 118 of the Negotiable Instruments Act is in these terms : 

“ Until the contrary is proved, the following presumptions shall be made :— 

(a) that every negotiable instrument was made or drawn for consideration, and that every 

such instrument, when it has been accepted, indorsed, negotiated or transferred, was accepted 
indorsed, negotiated or transferred for consideration.” 
There is no doubt that in a suit on a negotiable instrument the burden of proving 
want of consideration usually lies on the defendant, there being a presumption of 
consideration in favour of the holder of the negotiable instrument. But Mr. Peer- 
bhoy has relied on a decision reported in Mt. Zohra Jan v. Mt. Rajan Bibi. In that 
case the plaintiff filed the suit to recover Rs. 30,000 on a promissory note, which 
recited that the amount was borrowed in cash. The plaint also stated that 
Rs. 80,000 had been paid in cash. But after the defendant had denied the receipt 
cf such an amount, the plaintiff in her replication stated that the consideration 
was not cash at all but certain rights in immoveable property. It was held by a 
Bench consisting of Johnstone and Shah Din JJ. that the presumption under s. 118 
of the Negotiable Instruments Act was rebutted and the onus had been shifted on 
to the plaintiff to prove that the promissory note was executed by the defendant 
for consideration. Shah Din J. in delivering the judgment in the case observed 
(p. 225): 

“ When in the course of the pleadings the plaintiff is forced to admit that the consideration 
as stated in the promissory note did not pass ; in other words, when the plaintiff admits that the 
statement as to the passing of consideration in the shape of Rs. 80,000 from Nabi Bakhsh to the 
defendant was incorrect, is not the Court justified in holding that the initial presumption raised 
in favour of the plaintiff by section 118 of the Negotiable Instruments Act has been rebutted 
and that the onus has been shifted on to the plaintiff to prove that the promissory note was execut- 
ed by the defendant for consideration, the consideration being something else than Rs. 80,000 
in cash.” 

This judgment was followed by the Lahore High Court in a case reported in Sundar 
Singh v. Khushi Ram.* Tn this case there was a suit on a promissory note, and the 
plaintiff stated in his examination that the defendant had received Rs. 450 in cash 
and executed the note. Later on, a story was put forward that a stamped ruqqa 
had been obtained from the drawer of the promissory note when the amount was 

` paid to him some years earlier, and that in lieu of this ruqga the promissory note 
was executed. Tek Chand J. in delivering the judgment said : 
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“In my opinion the plaintiff and defendant No. 2 cannot be allowed to shift their ground in. 
this manner so often. In any case, under the circumstances the Court was justified in holding. 
that the onus had shifted on to the plaintiff. This view of the lower Court is in consonance with 
Mt. Zohra Jan v. Mt. Rajan Bibi 48 P. R. 1915”, 
that being the case which I have referred to earlier. 

Now, if these two cases lay down good law, then the submission made to me by 
Mr. Peerbhoy is substantiated, and I would have to hold that where it is admitted 
that the consideration set out in a negotiable instrument is false, the burden of prov- 
ing any other consideration shifts on to the plaintiff and the initial presumption of 
consideration is rebutted. But itis urged by the Advocate General for the plaintiff” 
that these cases have been wrongly decided; and the principle they purport to lay 
down is quite contrary to the plain words of s. 118 of the Negotiable Instruments 
Act, by which I am bound: I have set out the words of that section; and before 
the presumption which arises under it can be rebutted, it is apparent from the word- 
ing of the section that the contrary must be proved. The law in England regard- 
ing bills of exchange is thus stated in Byles on Bills of Exchange : 

“ Consideration is presumed until the contrary appears or at least appears probable.” 

The expression ‘until the contrary is proved’ in s. 118 was interpreted by Varada- 
chariar J., as he then was, in Narasamma v. Veerraju. The learned Judge stated’ 
(p. 850) : . 

“ The expression ‘until the contrary is proved” in sec, 118 of the Indian Negotiable- 

Instruments Act must also be read in this expanded sense (in the sense in which it is understood 
in England) having regard to the definition of the word ‘ disproved’ and of the expression ‘ shall 
presume ’ in sections 8 and 4 of the Evidence Act,” 
So that, what a Court has to consider is whether the contrary appears or at least 
appears probable before it can be said that the presumption arising under s. 118. 
has been rebutted or displaced. Now it appears to me, with respect to the learned 
Judges who decided the case of Mt. Zohra Jan v. Mt. Bajan Bibi, that their Lordships 
read s. 118 as referring to the consideration as stated in the promissory note. That, 
however, is not the section ; and in my opinion there is no warrant for introducing 
the words “‘as stated in the promissory note” as qualifying consideration. If the 
presumption arose only with regard to the consideration as set out in the promissory 
note, no doubt, the fact that that consideration is admitted to be false would com- 
‘pletely destroy that presumption. But if the presumption arises not only with 
regard to the consideration as recited in the promissory note or the bill of exchange 
as the case may be, then I cannot see how the fact that the consideration recited is 
false rebuts the presumption of consideration. It no doubt rebuts the presumption 
with regard to a particular consideration, but there may well be some other consi- 
deration ; and I do not think that it can be said, having regard to the definition of 
‘proved’ and ‘disproved’ given in the Indian Evidence Act, that from the mere 
fact that the consideration set out in the negotiable instrument is admitted to 
be false it appears probable that there was no consideration. The two decisions 
of the Lahore High Court, therefore, with very great respect to the learned Judges 
who decided’ them, were in my opinion wrong. 

My attention has also been drawn to a decision of the Calcutta High Court. 
reported in Ramani Mohan v. Surjya Kumar Dhar? In that case promissory 
notes had been passed and the execution was admitted. Defendant No. I, 
who was the drawer of the notes, stated that defendant No. 2 had paid him 
the amount of the promissory notes in several instalments but that he had become 
entitled to forfeit this amount under a certain agreement. The plaintiff made out 
a case at the hearing of a temporary loan of Rs. 4,400 to defendant No. 1, which 
defendant No. 2 had guaranteed. In that they were disbelieved, and the 
Appeal Court held as a fact that the real consideration for the promissory notes was. 
the amount advanced by defendant No. 2 to defendant No. 1, but disbelieved 
defendant No. 1 when he stated that this amount had become liable to be for- 
feited. On these findings there obviously was good consideration for the execution. 
of the promissory notes, and no further question arose for determination. Yet 
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it appears that the question of interpretation of s. 118 was raised. Pal J. dealing 
with it observes as follows :— 

“ Mr. Bose, appearing for the respondents, contended that sec. 118(a), Negotiable Instruments 
Act, only raises a presumption in favour of the consideration stated in the instrument. In this 
articular case, the instrument itself mentions cash payment as the consideration for it and that 
is also the pleadings of the plaintiffs. He, therefore, ecntends that sec. 118 raised a presumption 
only in favour of this cash consideration and as soon as the defendant succeeded in demolishing 
this case of the plaintiffs to the satisfaction of the Court of appeal below, the instrument must be 
taken to be without consideration within the meaning of sec. 48, Negotiable Instruments Act, 
end as such must be taken as failing to create any coligation of payment on the part of the 
defendant. We are unable to accept this contention of Mr. Bose. Sec. 118(a), Negotiable 
Instruments Act, runs as follows: 

* Until the contrary is proved, the following presumptions shall be made: that every negoti- 
able instrument was made or drawn for consideration....’ 

“The section does not limit the presumption only to cases of ‘ consideration as stated in the 

negotiable instrument’. The words ‘ for consideration °’ as used in this clause are quite general 
and there is no difficulty in applying them in their full literal sense. According to Mr. Bose 
these words shall have to be read as “for the consideration stated in it.” There is hardly any 
justification for reading into this section words that are not there. So to construe the section will 
be reading into it words which limit the prima facie operation and make it something different 
from, and smaller than, what its terms express.” 
It is true that read in the context of this case these observations are obiter ; and it 
was really not necessary for the learned Judge to determine the question of inter- 
pretation of s. 118 at all. But, with respect, I agree with the interpretation put 
upon 8. 118 of the Negotiable Instruments Act by Pal J. 

The result, therefore, is that in my opinion the fact that the consideration recited 
in ‘the three hundis in suit is admitted to be false does not rebut the presumption 
of a consideration which arises under s. 118 cf the Negotiable Instruments Act 
and the plaintiffs are not called upon to prove any consideration. 

[His Lordship next dealt with the question whether the plaintiff had proved the 
case put forward by him as to consideration, and arrived at the conclusion :] 
‘If, therefore,'it were necessary for me to determine whether the consideration as 
alleged by the plaintiff at the hearing had been proved, I would unhesitatingly 
come to the conclusion that it had not been preved. 

The result, therefore, is that the plaintiff must succeed. As regards costs, no 
doubt costs follow the event unless the successful party is guilty of misconduct ; 
‘but he may be deprived of part of his costs if he has failed on any material issue in 
the case which has taken up part of the hearing of the suit. In this case, although 
I find that the conduct of both the plaintiff and the defendant is censurable, I 
do not propose to base any order for costs cn the misconduct of the plaintiff. 
The plaintiff by putting forward his version of the consideration for the three hun- 
dis-had in effect raised an issue as to whetner such consideration existed. Although 
‘such issue had not in terms been framed, it hts been tried and answered by me. 
The plaintiff has quite obviously failed on this issue, I having disbelieved his evi- 
dence, and in my opinion I am entitled to take tais fact into account in determining 
what costs should be paid to the plaintiff. Having regard to this, I am of opinion 
that the justice of the case will be met by awarding to the plaintiff 2/8rds of the 
costs of the suit. 

The result, therefore, is that there shall be a decree in favour of the plaintiff for 
‘Rs. 8,000 with interest thereon at 6 p.c. from July 8, 1947, till the date of the suit, 
‘and thereafter at 4 p.c. 2/8rds of the costs and -nterest on judgment at 4 p.c. 

The counter-claim will be dismissed with costs. 


The defendant appealed. 


Purshotlam Tricumdas, with A. A. Peerbhoy, for the appellant. 
M. P. Amin, acting Advocate General, with Sir Jamshedji Kanga, for the respon- 


. dent. 


Cuacta C. J. This is an appeal from a judgment of Mr. Justice Tendolkar by 
which he passed a decree for Rs. 8,000 in favour of the plaintiff. The plaintiff 
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‘filed a suit on three hundis, two dated April 4, 1947, payable 90 days after the date 
-of the hundis, and the third hundi dated April 29, 1947, for Rs. 8,000 payable 68 
days after the date of the hundi. The defence of the defendant was that these 
hundis were passed for accommodation. At the ‘trial three issues were raised : 
_ (1) Whether the hundis were passed for the accommodation of the plaintiff as alleged in 
para. 2 of the written statement ? 
(2) What relief is the plaintiff entitled to? and 
(8) Whether the defendant is entitled to the return of the said three hundis as alleged in 

para. 6 of the written statement and counter-claim ? 

` The learned Judge came to the conclusion that the defendant had failed 
to prove that the hundis in suit were passed for accommodation. It 
was then argued before him tbat inasmuch as the plaintiff had put 
forward as the consideration of the hundis something different from what 
was mentioned in the hundis themselves, the presumption which arises 
under s. 118 of the Negotiable Instruments Act, 1881, was rebutted and 
‘the burden was upon the plaintiff to prove that there was consideration for 
these hundis. The hundis mention the smount as the consideration for value 
received in cash this day, t.e. cash received on the day on which the hundis were 
executed. But at the hearing the defendant admitted that the consideration 
mentioned in the hundis was not correct and the real consideration was something 
different from what was mentioned in the hundis. Now, s. 118 of the Negotiable 
Instruments Act raises a statutory presumption in favour of there being con- 
sideration for every negotiable instrument, and the language of the section is that 
“Until the contrary is proved, the following presumptions shall be made: (a) that 
every negotiable instrument was made or drawn for consideration...” Those 
are the material words with which we are concerned. Therefore, the statutory 
presumption continues until it is rebutted, and the only way it can be rebutted 
is by proving the contrary, viz. that the negotiable instrument was without consi- 
-deration. 

Now, what was urged before Mr. Justice Tendolkar and what has been urged 
before us is that as soon as it is shown that the consideration mentioned in the nego- 
tiable instrument is not the real consideration, the presumption under s. 118 is 
rebutted and it is for the plaintiff who is suing on the negotiable instrument to 
prove what the real consideration was. Looking to the plain language of the sec- 
tion, it is impossible to accept that contention, because the presumption that is 
raised under s. 118 is not in respect of the consideration mentioned in the nego- 
tiable instrument ; the presumption is in favour of there being a consideration 
for the negotiable instrument, any consideration which is a valid consideration in 
Jaw. Mr. Purshottam for the appellant wants us to read the section as if it were 
worded thus: That every negotiable instrument was made or drawn for considera- 
tion mentioned in the negotiable instrument. There is no warrant for importing 
into the section words which the Legislature did not think fit to incorporate in 
that section. Two judgments of the Lahore High Court have been relied upon 
for the purpose of putting this interpretation upon the section. One is Mt. Zohra 
Jan v. Mt. Rajan Bibi! and the other is Sundar Singh v. Khushi Ram.? With very 
great respect to the Lahore High Court, the learned Judges have not attached 

: sufficient importance to the plain language of the section and have more been car- 
ried away with the question of appreciation of evidence and the approach to the 
evidence led rather than the legal construction of the section in the statute. It 
is perfectly true that if a particular consideration is mentioned in a negotiable 
instrument and that consideration is found to be false and some other consideration 
is set up, that is a factor which the Court would take into consideration in deciding 
. whether the defendant has discharged the burden cast upon him by s. 118. But it 
is a very different thing to say that merely because the consideration mentioned in 
. the negotiable.instrument turns out to be false, therefore the statutory presumption ~ 
is rebutted and the burden is thrown upon the plaintiff to prove the consideration. 
Mr. Justice Pal of the Calcutta. High Court, although his observations are obiter in 
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Ramani Mohan v. Surjya Kumar Dhar! has taken a different view.as to the true 
-construction of the section from the view taken by the Lahore High Court. In 
‘our opinion, therefore, Mr. Justice Tendclkar was right in coming to the conclusion 
-that the mere fact that the consideration mentioned in the three hundis turned out. 
to be wrongly described did not rebut the presumption under s. 118, and the burden 
still lay on the defendant to satisfy the Court that there was no consideration for 
the three hundis. 

The learned Judge on a review of the evidence came to the conclusion that the 
defendant had failed to prove that the three hundis were for accommodation and. 
he gave his finding on the first issue acccrdingly. That should have been sufficient 
to dispose of the suit and a decree would have followed in favour of the plaintiff. 
But in view of this legal argument advanced, the learned Judge thought it necessary, 

-in the event of a higher Court taking a different view, to approach-the case from a. 
‘different angle. If the legal view was as laid down by the Lahore High Court, 
‘then undoubtedly the burden to prove the consideration would have been on the 
laintiff inasmuch as the consideration mentioned in the hundis had been found to 
be false. He, therefore, went on to consider whether the plaintiff had succeeded 
in proving that there was consideration for the three hundis, and having considered 
the evidence of the plaintiff and the witnesses examined by him he came to the 
conclusion that the plaintiff had failed to prove that there was that consideration 
for the three hundis which he alleged and on which he relied. Now it is argued by 
“Mr. Purshottam that this finding of the learned Judge is tantamount to a finding 
that there is no consideration for the three hundis and that in any view of the case 
the defendant has succeeded in rebutting the presumption raised by s. 118 of the 
Negotiable Instruments Act. As I have already pointed out, this finding of the 
learned Judge must be viewed and appreciated in its own context. The learned 
Judge was considering not whether the defendant had ‘discharged ‘the burden, 
but ‘whether the plaintiff had discharged the burden in the . event of 
„its being held that the burden was on the plaintiff, and all that he 
held was that the plaintiff had failed to discharge the burden of proving 
consideration. But as I have already pointed out earlier, the statutory 
presumption continued in favour of the plaintiff and ‘therefore it was for 
the defendant to establish that there was no consideration. It is one thing to say 
` that the plaintiff has failed to prove a particular consideration for the three hundis ; 
it is an entirely different thing to say that ıt was proved that there was no considera- 
tion at all for the three hundis. The mere failure to prove consideration on the 
‘part of the plaintiff did not establish that the hundis were for accommodation as 
‘the defendant alleged, or that the defendant had succeeded in proving that there 
was no consideration at all for these hundis. Mr. Purshottam has made a grievance 
of the fact that the learned Judge has considered the evidence in two water-tight 
compartments. He'has considered only the evidence of the defendant in coming 
to the conclusion that the defendant hed failed to discharge the burden. What 
the learned Judge should have done was to have considered the evidence as a whole, 
and according to Mr. Purshottam it is not merely from the evidence of the defendant. 
that it'can be established that there was no consideration, but it is open to the 
defendant to prove his case even from the mouth of the plaintiff himself. There 
Mr. Purshottam is quite right. In order to determine whether the contrary is 
proved or not, as required by s. 118, the whole volume of the evidence led before the 
_ Court must be considered. Very oftenimportant admissions are elicited by counsel 
for the defendant by cross-examining the plaintiff and those admissions certainly 
can be availed of by the defendant.) But in considering the .whole volume of 
evidence the Court must always bear in mind the statutory presumption under 
s. 118. and also the fact that the burden of proof lies upon the defendant and that 
burden has got to be discharged by the defendant. How that burden ean be 
discharged or whether it has been discharged is a matter of appreciation. 
of evidence. As a matter of fact,-in this case no express issue was raised 
as to the consideration. The only issue, as I have pointed out, was whether.the. 
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hundis were passed for accommodation as alleged by the defendant. But the learned 
Judge points out—and this has been strongly relied upon by Mr. Purshottam—that 
the plaintiff- himself put forward his version of the consideration, and although no 
issue ‘was in terms raised by the learned Judge, he says in his judgment that it has 
been tried and answered by him. But even assuming that the learned Judge was 
right in considering an issue which was not expressly raised and to which the atten- 
tion of the parties was not directed, even so the only. finding on this issue is that the 
plaintiff has failed-to prove the consideration which he set out to prove. That 
does not get over the earlier finding of the learned Judge that the defendant had 
failed to’ prove that the hundis were passed for accommodation. , We must look 
at both these findings in order to try and assess what is the effect of these two 
findings. In our opinion, it is clear that the learned Judge comes to the conclusion 
that the defendant has failed to prove want of consideration as required by s. 118, 
and then he goes on to say that the plaintiff also has failed to prove the particular 
consideration which he attempted to prove. Now, it must be borne in mind that 
as soon as the learned Judge had decided that the defendant had failed to prove 
that the hundis were passed for accommodation, it was entirely unnecessary and 
irrelevant to consider whether the plaintiff had failed to prove consideration or not. 
It was not necessary for the plaintiff to prove any consideration. The presumption 
under s. 118 continued in all its rigour. Assuming that the plamtiff did attempt to 
prove consideration, the mere fact that he failed to:prove such a consideration 
did not in any way relieve the defendant from his obligation in law to establish 
the contrary of the presumption raised by s. 118 of the Negotiable Instruments 
Act. Therefore, we do not read the finding of the learned Judge as meaning 
that on the record it has been established and proved that there was no considera- 
tion for the three hundis. 

Certain authorities have been cited at the Bar and considerable emphasis has been 
laid by Mr. Purshottam on a‘decision of the Allahabad High Court reported in 
Lal Girwar Lal v. Dau Daval. All that that case lays down is that where the Court, 
after a careful consideration of the entire evidence, records a clear finding one way 
or the other, then that finding is based not on a mere presumption but on the 
evidence and has to be accepted. With great respect, that is a proposition of law 
which is unexceptionable. If Mr. Justice Tendolkar had given a clear finding that 
there was no consideration for the three hundis, then apart from any question of 
presumption that finding if accepted would have ‘resulted in the defendant succeed- 
ing, because the result of that finding would be that the presumption under s; 118 
had been rebutted. Two cases were referred to in this judgment of the Allahabad 
High Court by Mr. Justice Sulaiman and both those cases have also been referred 
to at the Bar. One is another decision of the Allahabad High Court, Md. 
Shafi Khan v. Md. Moazzam Ali? That case decided that in case where 
consideration is denied and the plaintiff goes into the witness-box and the 
result of his cross-examination is such that he failed to establish the point which he 
set out to make, viz. that he gave the consideration, and the Court is satisfied that 
he did not give the consideration, the defendant can avail himself of that. It is 
to be noted that in that case there was only one issue as to consideration, and on that 
issue the Court considering the contradict nay evidence given by the plaintiff came 
to the conclusion that there was no consideration, and Mr. Justice Sulaiman in 
Lal Girwar Lal v. Dau Dayal? sounds a note of warning as to how that case should 
be properly understood, and this is what he says (p. 898) : ra 

“ We are not satisfied that it was meant to be laid down in that case that hërë the plaintif 
merely fails to prove that consideration passed and the defendant also fails to prove ,that ‘the 
did not get consideration, there is no presumption in favour of the plaintiff.” - 
That is: exactly- the case- here. The plaintiff has failed to prove that considera- 
tion passed . ae the defendant has also failed to prove that he did not get 
éonsideration. Under those circumstances the presumption in favour of the 

plaintiff continues. The other case is L. Ram. Nath v. Lala Ram Chandra 
Mal. 4. In that case the plaintiff sued .on a promissory pote and a Feceipt ọn' which 
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he claimed that Rs. 2,000 cash had been lent to the defendants. The defendants, 
on the other hand, admitted the execution of the promissory note and the receipt, 
but they denied that there was a loan of Rs. 2,000 cash. The plaintiff failed 
to prove consideration and the defendant also did not prove the allegations 
made by him. A divisional bench of the Allahabad High Court consisting of 
Mr. Justice Niamatullah and Mr. Justice Bennett held that in that state of the 
record the presumption under s. 118 apphed anc. the suit should be decreed. 

These authorities clearly show that the presumption under s. 118 is not rebutted 
till it is proved that there is no consideration for the negotiable instrument, and the 
mere fact that the plaintiff fails to prove the particular consideration on which he 
relies is not sufficient to rebut that presumption and lead the Court to the conclu- 
sion that the contrary as required by s. 118 hes been proved. In this case it is 
clear that the defendant failed to prove that the hundis were for accommodation, 
and the mere fact that the plaintiff also failed ta prove the consideration on which 
he relied is not sufficient to lead one to the conclusion that the presumption under 
s. 118 has been rebutted. 

' The findings of fact as arrived at by the learned Judge have been accepted by 
Mr. Purshottam and therefore the result is that the learned Judge was right in 
coming to the conclusion that he did. The appeal therefore fails and must be 
dismissed with costs. In taxing the costs of the appeal, costs of including the 
notes of evidence in the record to be disallowed. As regards the cross-objections, 
they deal with the order for costs made by the trial Court. In the exercise of his 
discretion he allowed only two-thirds costs to the plaintiff. We see no reason why. 


we should interfere with the discretion exercised by the learned Judge. Cross- 
objections therefore must be dismissed with cos:s. 
_Buacwati J. I agree and have nothing to add. Appeal dismissed. 


' Attorneys for appellants : Khanderao, Laud & Co. 
Attorneys for respondent: Haridas & Co. 





APPELLATE CIVIL. 


Before Mr. Justice Dixit and Mr. Justice Jahagirdar. 


‘VAMAN VASUDEO CHITALEY v. RAGHUNATH GANESH THAKAR.* 


Civil Procedure Code (Act V of 1908), Sec. 24—Transfer of suit—Suit on Original Side of High 
.Court—Whether Appellate Side of High Court can transfer such suit to mofussil Court. 


Under s. 24 of the Civil Procedure Code, 1908, a bench on the Appellate Side of the Bombay 
High Court can transfer a suit pending on the Original Side of the Court to a Court in the 
mofussil. The Court must, however, be satisfied that such a transfer is necessary. 

Narayan Vithal Samant v. Jankibat Sitaram V1thal Samant, Lachmandas Tulsidas v. 
The Buckingham & Carnatic Co. Ltd? and Gopal Pandharinath Sulakhe v. The Lokmanya 
Mills Barsi Ltd., referred to. 

- On October 17,1942, an agreement was executed in Bombay by one Raghunath 
(opponent) and four others, namely, Bavdekar, Gogate and Page. This agreement 
was*accepted by: Vaman (petitioner). 

On August 2, 1945, the opponent gave notice to the petitioner asking for the 
return of a sum of Rs. 10,000 under the writing dated October 17, 1942. This 
notice was followed by another notice on June 29, 1946, in which the opponent 
made a demand for the aforesaid amount to which the petitioner also gave no reply. 

On July 5, 1946, the petitioner filed a Suit No. 820 of 1946 in the Court of the 


* Decided, November 27, 1947. Civil Applica- 
tion No. 824 of 1947.. 
ral Civil Application No. 55 of 1915, declded 
by Scott C. J. and Batchelor J., on August 
11, 1915, (Unrep.). - . g 

2 Civil Application No. 672 of 1989, decided 


by Broomfield and Macklin JJ., on January 17, 
1940, { Onrep.). 

3 Civil Application No. 1582 of 1945, deci- 
ded by Bavde 
1946, (Jnrep.). 


ekar and Dixit JJ., on April 17,_ 


RT ed arate a ign 


1947.] VAMAN VASUDEO V. RAGHUNATH GANESH (A.C.J.) 227 


Civil Judge, Junior Division, Poona, claiming a declaration that the opponent had 
no right to say that Rs. 10,000 were deposited with the petitioner and an injunction 
restraining the opponent from demanding Rs. 10,000 and from filing a suit against 
the petitioner for the same. On September 24, 1946, the opponent filed a summary 
Suit No. 1920 of 1946 against the petitioner on the Original Side of the Bombay 
High Court claiming to recover Rs. 10,000 under the writing dated October 17, 

1042. - 

. The petitioner, in April 1947, filed the present application on the Appellate Side 
of the Bombay High Court, for transfer of the opponent’s Suit No. 1920 of 1946, 
pending on the Original Side of the Bombay High Court, to a Court at Poons 
competent to try the suit. ; 

The application was heard. : 


H. C. Coyajee, with K. B. Sukthankar, for the applicant. 
S. R. Parulekar, for the opponent. 


Drar J. This is an application for transfer of a suit, and in order to understand 
the nature of the application it is necessary to mention some introductory facts. 
Those facts as recited in the application are as follows : 

The petitioner is a resident of Nagpur, while the opponent resides at Poona. 
On October 17, 1942, an agreement was executed in Bombay by five persons inclu- 
ding the opponent and that agreement was accepted by the petitioner. On July 
5, 1946, the petitioner filed a Suit No. 820 of 1946 in the Court of the Civil Judge, 
Junior Division, Poona, claiming a certain declaration and an injunction—a 
déclaration that the opponent had no right to say that Rs. 10,000 were deposited 
with the petitioner ant an injunction restraining the fare from demanding 
Rs. 10,000 and from filing a suit against the petitioner for the same. It appears 
that this application was supported by an affidavit which was declared on behalf of 
the petitioner as long ago as December 7, 1946, though the application came to be 
filed on the date April 1, 1947. On September 24, 1946, the opponent filed a sum- 
mary Suit No. 1920 of 1946 against the petitioner on the Original Side of this Court 
claiming to recover a sum of Rs. 10,000 under the writing dated October 17, 1942. 
Prior to the filing of the suit the opponent had given notice to the petitioner on 
August 2, 1945, asking for the return of the amount in question and this notice was 
followed by another notice which was given by him on June 29, 1946, in which the 
opponent made a demand for the said amount, to which the petitioner also gave no 
reply. It will, therefore, be apparent that the petitioner’s suit was filed after the 
two notices referred to above and the opponent’s suit was filed thereafter in Sep- 
tember 1946. i 

It appears that a person of the name of Bavdekar who is also one of the five 
persons who executed the above agreement in Bombay in 1942 also filed a Suit 
No. 1098 of 1945 against the petitioner in the Court of the Civil Judge, Junior 
Division, Poona. 
~ The application now made is that Suit No. 1920 of 1946 pending on the Original 
Side of this Court should be transferred to a Court at Poona and competent to try 
the suit. The question, therefore, arises whether we should grant the application 
as prayed for. 

It is obvious that if Suit No. 1920 of 1946 is to be transferred toa Poona Court, it 
ought to be transferred to the Court of the Civil Judge, Senior Division, and not to 
the Court of the Civil Judge, Junior Division, because the amount which the 

opponent claims at Bombay is a sum of Rs. 10,000 and the Court of the Civil Judge, 
Junior Division, has no pecuniary jurisdiction to try a suit for that amount. How- 
ever, we shall have to consider whether we should transfer Suit No. 1920 of 1946 
in order that that suit may be heard along with Suit No. 820 of 1946 filed by the 
petitioner in Poona. 

The present application has been made under s. 24 of the Code of Civil Procedure, 
and if we are disposed to transfer Suit No. 1920 of 1946 pending on the Original 
Side of this Court to the Court at Poona, we must transfer it to the Court of the Civil 
Judge, Senior Division. That we can do having regard to the language of s. 24 
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of the Code. That this Court has power to make the order in the sense applied for 
is, I think, beyond dispute. There is abundant authority for the view that a Bench 
on the Appellate Side can transfer a suit pendinz on the Original Side of this Court 
to a Court in the mofussil. But the Court must be satisfied that such a transfer is 
necessary. In this connection reference may be made to the decision in Narayan 
Vithal Samant v. Jankibai Sitaram Vithal Samant,’ to the decision in Lachman- 
das Tulsidas v. The Buckingham & Carnatic Co. Lid.,* ahd also to the decision 
in Gopal Pandharinath Sulakhe v. The Lokamanya Mills Barsi, Lid Indeed the 
learned advocate on behalf of the opponent does not dispute the position that this 
Court has got that power. 

It only remains, therefore, to consider the quastion whether the facts of the case 
justify us in making the order in question. At the outset it is to be borne in mind 
that both the Poona and the Bombay suits (in this judgment I shall, for the sake 
of convenience, refer to the suits as Poona and Bombay suits) involve consideration 
of the agreement of October 17, 1942. They also involve the true construction of 
that agreement, and it is desirable that the question should be decided by one Court 
instead of by two Courts. That this is desirable will be apparent from the fact that 
if the two suits involving the construction of the same agreement are allowed to go 
on in two different Courts, it is likely that the two Courts may come to different 
conclusions on the construction of the same agreement. It is most desirable to- 
avoid that result. That is a consideration in favour of the order of transfer. 
As against that, several considerations kave been pointed out on behalf of the 
opponent. 

In the first place it is said that the suit which has been filed by the petitioner at. 
Poona is not a bona fide suit. It is said that the opponent gave the petitioner noti- 
ces in 1945 andin 1946 and certain negotiations were in progress between the- 
petitioner and opponent as regards the repayment of the amount of Rs. 
10,000; but all of a sudden the petitioner chose to file a suitin Poona on July 5, 
1946. There is some force in this contention. But shat circumstance is not, in our opin- 
ion, decisive. It often happens that negotiations are in progress between the parties 
for the settlement of the dispute outstanding between them and not unoften they 
end without any settlement being made. The more substantial point which has 
been urged against the application is the contention that the suit which the peti- 
tioner has filed in Poona is not maintainable, that it is not bona fide and that ac- 
cordingly an order of transfer should not, thezefore, be made. The learned ad- 
vocate on behalf of the opponent has relied upon a number of authorities upon that 
point such as Ramkrishna v. Narayana,“ Gopar Das v. Mul Raj, and Shripatrao- 
v. Shankarrao. The contention 1s that a suit of the nature filed by the petitioner 
under s. 42 of the Specific Relief Act is not meintainable inasmuch as it is a suit 
based upon a contract and that accordingly an order of transfer as prayed for should 
not be made. If that question is to be decided naow, there is an end of the matter, 
but surely it is not desirable to decide that poins at this stage, because if we decide 
the point now, it will prejudice the petitioner in the pursuit of his remedy to which 
he is entitled. Ifthe point has any importance it is only from this point of view 
that the suit which the petitioner has filed at Pcona is or is not bona fide. It is to 
be remembered that the petitioner is a resident of Nagpur. The opponent is a. 
resident of Poona. And the agreement was executed in Bombay. The opponent 
was justified in bringing the suit on the Orig-nal Side of this Court, and if the 
petitioner chose to bring his suit in Poona where the opponent resides, it can hardly 
be suggested that his suit is not bona fide. That the suit is or is not maintainable 
is at this stage clearly irrelevant. We are not, therefore, satisfied that merely 
because the suit is contended to be not maintainable is by itself a sufficient ground 
for refusing the application. 

1 Civil Application No. 55 of 1915, decided 8 Civil Application No. 1582 of 1945, deci- 
by Scott C. J. and Batchelor J.,on August 11, ded by Bavdekar and Dixit JJ., on April 17, 
1815, ee 1946, ı Unrep.). 

2 CivilA plication No. 672, of 1939, decided 4 per I.L. R. 89 Mad. 80. 


by Broomfield and Macklin JJ., on January 17, 5 [1987] A. I. R. Lah. 889. 
1940, (Unrep.). 6 (1929) 82 Bom. L. R. 207. 
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The next contention taken on behalf of the opponent is that the learned Civil 
Judge, Junior Division, has held in an order which he made upon an interlocutory 
.application that the suit is not maintainable. That again is.a matter with which 
we are not concerned at the moment. What the petitioner did was that _heapplied 
for a temporary injunction in his suit and the learned Civil Judge while dealing 
with that application had incidentally to consider the question about the maintain- 

ability of the suit. He actually refused that application and it appears that from 
that order refusing the temporary injunction an appeal has been filed ed in the District 
Court and that the said appeal is pending. It is urged on behalf of the opponent 
that it is manifest from the order of the learned Civil Judge that the suit is not 
maintainable and that, therefore, we should now hold that this transfer is uncalled 
for. We are again not prepared to accede to that argument. 

It is also pointed out that the petitioner’s proper remedy was to make an applica- 
tion to- this Court for stay of Suit No. 1920 of 1946 under s. 10 of the Code of 
Civil Procedure. That it was open to the pétitioner to make such an application 
cannot be disputed. But merely because he did not make such an application it 
does not follow that we should, therefore, refuse his present application. In this 
connection we are again not satisfied that we should refuse the petitioner’s applica- 
tion on the ground urged by the learned advocate on behalf of the opponent. 

The real question to consider is whether the opponent should be deprived of the 
forum which he has chosen for vindicating his right. That a plaintiff is entitled 
to file his suit in a Court of his choice which has: jurisdiction to try it can 
hardly be open to objection and it is not suggested on behalf of the petitioner that 
the opponent could not have filed the suit in Bombay. At the same time it can 
hardly be disputed that the petitioner could: as well file a suit in the Court of his 
choice and in this instance he has filed the suit at Poona where the opponent resides. 
But while a plaintiff is entitled to file his suit in a forum of his choice, it must be 
tecognised that the Court should be slow in changing the forum and in compelling 
the plaintiff to go to another Court and thereby expose him to unnecessary expenses 
of litigation. It is said that if Suit No. 1920 of 1946 is transferred to the Court 
at Poona, the opponent will have to pay ad valorem court-fee upon the amount 
claimed by him, whereas he is not compelled to do so if the suit is filed in Bombay, 
which he has done and that it would take a longer time for the suit to be decided 
in Poona than would be the case if the suit is heard in Bombay. The question of 
expenses is, I think, a material consideration, and if.a party chooses to compel his 
opponent to go to another Court, the Court has to see that the person against whom 
the order is to be made is not prejudiced. But in this case it is not clear as to 
whether the expenses will be greater at Poona than they will be in Bombay. It 
may be that the Court costs may belessin Bombay. As regards the time which 
will be taken up for the hearing of the suit, that again depends upon various factors 
such as the arrears accumulated in the Court, and in our opinion that again is 
not a decisive consideration. 

The question of convenience is a matter to be considered. It is not decisive 
though it is a relevant consideration. From this point of view it is a point in 
favour of the petitioner that the opponent resides at Poona, so that it is a matter 
of some convenience to him, if the suit is heard at Poona, though he cannot 
be compelled to have his suit heard at Poona, if he can file his suit in Bombay. 
But the main consideration which, we think, is decisive of this matter is the fact 
that there are three different suits brought by the petitioner, by the opponent and 
by Bavdekar. The petitioner’s suit is in Poona ; the opponents suit is in Bombay 
and Bavdekar’s suit is also filed in Poona, and if all these three suits involve the 
consideration and the true construction of the agreement of October 17, 1942, it is, 
we think, a more desirable course to adoptif all these three suits are heard by the 
same Court. The present application seeks only to have the Bombay suit trans- 
ferred to the Poona Court and there is no application for the transfer of Bavdekar’s 
suit. We are told that that suit has been filed in the Court of the Civil Judge, 
Junior Division, and that that Court has made an order returning the plaint for 
presentation to the proper Court and it is said that the proper Court is the Court of 
the Civil Judge, Senior Division. If the order prayed for is not made, the result 
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will be that the petitioner’s suit will be heard at Poona ; the opponent’s suit will 
be heard in Bombay and Bavdekar’s suit will be heard in Poona either by the Court 
of the Civil Judge, Junior Division, or by the Court of the Civil Judge, Senior 
Division. It is necessary to emphasize that this is, in our opinion, nota very satis- 
factory way of dealing with the suits if it is possible to make an order by which the 
suits will be heard by the same Court. It is from that point of view that we are 
disposed to make an order in favour of the apphcant. 

On behalf of the opponent Mr. Parulekar has cited the case in Geffert v. Rukchand 
Mohla! and relying upon the observations at page 182 he contends that the peti- 
tioner’s suit is vexatious. Whether that is so or not will be decided at the hearing 
of the suit and on the merits of the dispute between the parties. But we think 
that on the whole the most material consideration is to appreciate the fact that since 
all the three suits arise out ofthe same agreement of October 17, 1942, it is not only 
necessary but desirable that the same Court should be seized of the three suits and 
should dispose of them according to law. As I have already stated, we are not at 
present making any order in regard to Bavdekar’s suit. But as that suit is 
referred to during the course of the argument at the Bar, we have thought it fit 
to make reference to it. 

As already stated, the applicant has preferred an appeal in the District Court 
against the order of ‘the rin Court refusing the temporary injunction. As we are 
now disposed to make an order of transfer as applied for by the petitioner, it would 
be desirable for the applicant to withdraw his appeal because ın view of the order of 
transfer that appeal becomes really unnecessacy. 

We, therefore, make the rule absolute and direct that Suit No. 1920 of 1945 
pending on the Original Side of this Court be transferred to the Court of the Civil 
Judge, Senior Division, Poona, that Suit No. 320 of 1946 pending in the Court 
of the Civil Judge, Junior Division, be transferred to the Court of the Civil Judge, 
Senior Division, Poona, and that both the suits should be heard and decided by the 
Court of the Civil Judge, Senior Division, Poona, according to law. As regards 
costs, we think that the fair order will be that the applicant should pay the oppo- 
nent’s costs of this application. 

Rule made absolute. 


Before Mr. Justice Jakagirdar. 


GOVERDHANDAS KANHAYALAL BHATE v. RANCHHODDAS 
BHIKHARILAL SHET BHATE.* 


Civil Procedure Code (Act V of 1908), O. XXI, rr. 89, 90-—Mortgage decree—Ezecution—Application 
under r. 90 to set aside sale—Whether subsequent appiication under r. 89 competent. 


When an application under O. XXI, r. 90, of the Civil Procedure Code, 1908, is pending, 
it is not competent to the judgment-debtor to make another application under Q. XXT, 
T. 89, of the Code. 

Seth Juharmal v. Ramdas-Baldeo Das Rughunath Jethabhai v. Hariram Dipchand* 
and Rajendra Nath Haldar v. Nilaratan Mittra,‘ foliowed. 

Gour Chand Mallik v. Pradyumna Kumar Maliks and Krishna Ayyar v. Arunachalam 
Chetitar,* referred to. 

OnE Rachhoddas (plaintiff) who had obtained a mortgage decree filed a darkhast 
to execute the decree against Goverdhandas (d2fendant). The defendant being 
an agriculturist, the decree was transferred to the Collector for execution. The 
decree-holder purchased the property on May 11, 1946. On June 8, 1946, the 
defendant applied to the Collector to set aside the sale under O. XXI, r. 90, of the 
Civil Procedure Code, 1908. On June 8, 1946, the defendant entered into an agree- 


1 (1888) I. L. R. 18 Bom. 178. 2 bao A. I. R. Nag. 161. 
~ Decided, July 7, 1948. First Appeal No. 29 3 i806} A. I. R. Sind 181. 
o £1947, against the order meee by B. K. 4 (1896) I. L. R. 28 Cal, 958. 
Khade, Civi Judge (J Division) at 5 ers : ga Sa 
6 E 


5. 
Jalgaon, in Special Darkhast No. 110 of 1944. 58 Mad. 972, F.B. 
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ment with one Dhondiram for sale of the pro which was sold in execution, on 
of the conditions being that Dhondiram was to deposit Rs. 19,500 in Court. This 
amount was deposited by Dhondiram on June 8, 1946, on behalf of the defendant. 
The defendant then made the present application for setting aside the sale under 
O. XXI, r. 89, of the Code. ‘ 

The plaintiff inter alia contended that when an application under O. XXI, r. 90, 
was pending, it was not competent to the defendant to make another application 
under O. XXI, r. 89. 

The trial Judge dismissed the application observing as follows :— ; 

“ The application made to the Collector has, under the new rule made by the High Court» 
the effect of an application made to the Court. Order XXI, r. 89(2), lays down that where 
a person applies under r. 90 to set aside the sale of his immoveable property, he shall not, unless 
he withdraws his application, be entitled to make or prosecute an application under this rule. 
Where a judgment-debtor applies to sct aside a sale under O. XXI, r. 89, and subsequently applies 
under r. 90 also, he is not entitled to prosecute his application made by him under r. 89. In that 
case he is to be put to election. Judgment-debtor cannot apply under this rule unless he with- 
draws his application under r. 90 if he has already made one under that rule. So the meaning 
of the rule is that if a judgment-debtor has made an application under r. 80, he is not entitled to 
make an application under r. 89. If he makes an application under r. 89 and subsequently makes 
an application under r. 90, then he is not entitled to prosecute the application under r. 89 until he 
withdraws his application under r. 90. When the present application was made, an application 
made by the judgment-debtor to the Collector was pending. So the present application is in its 
inception bad and not maintainable. So the bar that is imposed by O. XXL, r. 89(2), Civil 
Procedure Code, cannot be got over by the judgment-debtor.” 


The defendant appealed to the High Court. 


G. A. Desai, for the appellant. 
M. W. Pradhan, for the respondent. 


Janacirpsr J. This is an appeal filed by the judgment-debtor against the order 
dismissing his application to set aside the sale under O. XXI, r. 89. The facts 
of the case are briefly these. The plaintiff obtained a mortgage decree and filed 
Darkhast No. 110 of 1944 to execute the decree. That decree was transferred to the 
Collector for execution. On May 11, 1946, the decree-holder purchased the pro- 
perty for Rs. 18,250. On June 8, 1946, the defendant-judgment-debtor applied 
to the Collector to set aside the sale under O. XXI, r. 90, and on June 8, 1946, the 
judgment-debtor entered into an agreement with one Dhondiram for the sale of 
the property which had been sold in execution. One of the conditions was that 
Dhondiram was to deposit Rs. 19,500 in Court. This amount was deposited by 
Dhondiram on June 8, 1946%on behalf of the judgment-debtor. Then the judgment- 
debtor made the present application for setting aside the sale under O. XXI, r. 89. 

The decree-holder contended that it is not competent to the judgment-debtor to 
file an application under O. XXL r. 89, as the amount is not deposited by ‘him, 
and secondly, he contended that when an application under O. XXI, r. 90, is 
pending, it was not competent to the judgment-debtor to make another application 
under O. XXI, r. 89. Both these contentions found favour with the trial Court, 
with the result that the application to set aside the sale stands dismissed. Against 
this order the defendant-judgment-debtor has come in appeal. ; . 

If the case had been res integra there would not have been any difficulty in 
arriving at the conclusion. Paragraph 2 of O. XXI, r. 89, reads thus : 

“ Where a person applies under rule 90 to set aside the sale of his immoveable property, 
he shall not, unless he withdraws his application, be entitled to make or prosecute an application 
under this rule.” ý À; 

In this case it is admitted that on June 8, 1946, an application for setting aside 
the sale under O. XXI, r. 90, had been made and under the Civil Circulars that 
application to the Collector is treated as an application made to the Court within 

e meaning of O. XXL r. 90. So, an application under O. XXL r. 90, was pending 
when the present application for setting aside the sale under r. 89 was made. Now, 
sub-r. (2) of r. 89 in terms directs that where an application under r. 90 is made, 
no application under r. 89 can be made or prosecuted unless the application under 
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f. 90'is withdrawn. So, looking at the wording of O. XXI, r. 89 (2), I am inclined 
to hold that the learned Judge was right in dismissing the application. This 
construction of sub-r. (2) is supported by the case of Seth Juharmal v. Ranidas-Baldeo 
Das’ There the facts were very similar to the facts in the present case. There 
the judgment-debtor whose property was attached and sold in execution of a 
decree on April 8, 1988, applied for setting aside the sale under O. XXI, r. 90, on 
April 21, 1983, and subsequently he sold the property privately to a third person, 
who applied on April 22, 1988, to set aside the sale under O. XXI, r. 89. I might 
incidentally mention here that the person who deposited the money could file an 
application in his own name for setting aside the sale under O. XXI, r. 89, under 
the local amendment tor. 89. It was held that the application made by the 
purchaser from the judgment-debtor under O. XXI, r. 89, was not competent 
as the application made by the judgment-debtor under O. XXI, r. 90, was still 
pending. The material observations are at p. 162: 

“ Tt was then argued that the lower Court should not have dismissed the application but 
should have put the applicant to election as was done in Saroi Begam v. Ramchandra Sarup.* 
It waé urged that the stricter rule applied in Kabiraidin Rac? may be permissible in some 
‘cases but the application is wrong. An election under rule 89 in that event would have to date 
‘from the date on which the application under rule 90 is actually accepted. The prohibition 
is express. 

He shall not, unless he withdraws his application, be entitled to make or prosecute an appli- 
cation under this rule. 

Therefore, no application can be entertained until the other under rule 90 has been withdrawn 
and it is for the applicant to do this and not forthe Court. He cannot shift his responsibility 
to another.” ; 

There is another decision of the Sind Court in Rughunath Jethabhai v. Hariram 
Dipchand* which supports this view. It is'a decision of a division bench consisting of 
Davis J. C. and Weston J. Here a composite application was made for setting aside 
the sale both under 0O.-XXI, r. 90, and under ©. XXI, r. 89. But the prayer for 
setting. aside-the sale under O. XXI, r. 90, was mentioned first. The prayer to set 
aside the sale under r. 90 was supported by detailed allegations of irregularity, and 
the application further contained a prayer that it is only after the Court has refused 
to set aside the sale under r. 90, it should consider the application under r. 89. 
The application under r. 90 was therefore considred to be made first and that was 
not withdrawn till. February 28 when the learned advocate for the judgment- 
debtor abandoned his first prayer for relief under r. 90. Then it was argued that 
the application for setting aside the sale under r. 39 was already there and the Court 
should proceed with it. This contention was negatived and the Court held that 
“rule 89 prohibits the making or prosecution of an application under rule 89 unless 
a previous application under rule 90 has been withdrawn, and as it prohibits the 
making; so it excludes an application already made.” Therefore the application 
under O. XXI, r. 89, was not at all taken into consideration. This decision shows 
that the application made under r. 89 when the application under r. 90 was pending 
was not regarded as a valid application which could be taken into consideration. 
These two cases therefore support the construction which I am putting on r. 89 (2). 

Mr. Desai has invited my attention to certain cbservations of the Calcutta High 
Court and the Madras High Court which support the contentions of the appellant. 
The facts in Gour Chand Mallik v. Pradyumna Kumar Mallik’ were that on March 
8, 1948, the petitioner made an application for setting aside the sale under O. XXI, 
r. 90, in the first paragraph of that a Reem Then in the 8rd and 4th para- 
graphs be prayed that the sale should be set asice as he has deposited the amount 
as required by O. XXI, r. 89. It was contended by the decree-holder that such 
an application was not competent. The learned Judge had framed three questions 
which will be found at p. 495 : - 

“ (1). Was prayer (a) of the summons wholly basei on rule 90 or was it based partly on 
rule 90 and partly on s. 47 of the Code of Civil Procedure? In so far as it was not based on rule 90 


1 [1987] A. T. R. Nag. 161. 4 [1940] A. I. R. Sind 181. 
. 3. (1925) I. L. R. 47 Alb. 850. 5 [1948] 2 Cal. 485. 
3 [1928] A. T. R. Nag. 186. Tap 
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did it attract the operation of rule 89 (2)? í 

(2) Even if Order XXI, rule 89, applied to prayers (c) and (d) (i.e. paragraphs 3 and 4 
must those prayers be withdrawn or dismissed in limine because the petitioner insists on going on 
with his application under rule 90? and $ 

(8) Can prayers (c).and (d) be treated, if necessary as application under Order XXXIV, 
rule 5, if there is any difficulty in applying Order XXI, rule 89?” 

The reply to these questions was given by the Court at p. 501; 

“To summarise, I hold : 

(1) that the application in so far as it seeks to set aside the sale on grounds not covered 
by O. XXI, r. 90, may be combined with the application, in so far as it seeks to set aside the 
sale on payment of the requisite amounts ; 

(2) that if prayers (c) and (d) be treated as one under O. XXI, r. 89, it need not be 
dismissed in limine, if the applicant does not withdraw his application under O. XXI, r. 90, 
and that it will be sufficient to stay that part of the application until after the disposal of the other 
part of the application ; 

(8) that this application, in so far as it seeks to set aside the sale on payment of the requisite 
amounts, may be treated as one substantially under O. XXXIV, r. 5, also if O. XXI, r. 89, 
fails and need not be dismissed in limine.” 

After pronouncing this opinion, the learned Judge proceeded with the disposal of 
the case on merits and he set aside the sale under O. XXI, r. 90, on account 
of the irregularities which were held to have been proved in the conduct of the 
sale. From this it would be clear that the question of proceeding with the appli- 
cation under O. XXI, r. 89, was not present before the Court at all. 


Mr. Desai relies upon these observations at p. 498 : 

“I am inclined to the view, for reasons stated above, that the requirements of sub-rule (2) 
of rule 89 are sufficiently complied with and satisfied if the application under rule 89 is not allowed 
to be ‘made’ or ‘ prosecuted,’ i.e., actually moved or proceeded with and be stayed until the 
disposal of the application under rule 90 and it is not obligatory on the Court to dismiss it in 
limine,” 

With great respect to the learned Tadge, I do not agree with this view. The 
second question framed was this : Should the application under O. XXI, r. 89, be 
withdrawn or dismissed in limine because the petitioner insisted on going on with 
his application under r. 90? That is not, however, r. 89(2). Rule 89(2) only 
directs that when an application under r. 90 is pending, an application unde r. 89 
cannot be made or proceeded with, and therefore the observations that have been 
made in the course of the judgment may be regarded as obiter, and there is another 
reason for holding that these observations are obiter because the Court came to the 
conclusion that the prayers for setting aside the sale in paragraphs (c) and (a) 
need not be necessarily treated as an application under O. XXI, r. 89, but they 
may be treated as an application under O. XXXIV, r. 5, of the Civil Procedure 
Code. It is therefore clear that this question did not fall to be considered by that 
Court. The only question that was decided was that it is not necessary to dismiss 
the application under r. 89 before the hearing of the application under r. 90 is pro- 
ceeded with. This case therefore is not a direct authority on this point. 

I might even add that the learned Judge does not seem to have considered an 
earlier ruling of a division bench of the same Court reported in Rajendra Nath 
Haldar v. Nilaratan Mitira.. Though it is not a direct authority, there are 
some helpful observations. _ In that case, an application under s. 810, Civil Pro- 
cedure Code, was made to set aside the sale. The very next day another applica- 
tion under s, 811 was made for the same purpose. Before the application under 
s. 811 was disposed of, the judgment-debtor requested the Court to proceed with 
the application under š$. 810A corresponding to O. XXL, r. 89. His contention 
was that under the proviso to s. 310A, he was prevented from making an application 
and not from proceeding with the application which he had already made. This 
contention was not accepted. It was held that a person makes an application not 
only when he presents it, but also when he carries it on or “continues to make it.” 
As a result of this case the words “or prosecute” were added in O. XXL, r. 89 (2), 
in the new Civil Procedure Code, 1908. It may be noticed that not only the word 

1 (1896) I. L. R. 28 Cal. 958. 
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“make” is retained, but the word “prosecuted” is added. The intention of the 
Legislature appears, therefore, to be very clear. It prevented not only the making of 
the application but also prosecuting the same, when an application under O. XXI, 
r. 90, is pending. This case, therefore, may be regarded as an authority for holding 
that no application under r. 89 can be presented when a similar application under 
r. 90 is pending. 

Then the next case which is relied upon by Mr. Desai is Krishna Ayyar v. 
Arunachalam Chettiar. It is a judgment of the full bench. But the facis appear 
to be entirely different and the point under O. XXL r. 89 (2), was not considered. 
There the judgment-debtor aoni d to have th2 sale set aside under O. XXI, r. 90. 
A few days later, the assignee of the judgment-debtor applied for setting aside the 
sale under O. XXL r. 89, by depositing the emount as provided by that rule. 
Later both the ol capa were allowed on the same day. The assignee of the 
judgment-debtor thereupon filed a suit to recover the amount deposited by him 
under r. 89. It was held that the amount must be taken to have teen deposited 
for payment to the decree-holder voluntarily and unconditionally and, therefore, 
no suit would lie for its recovery. 

Here their Lordships assumed that an application under r. 89 can be made and 
proceeded with even though an application under r. 90 was pending, and then pro- 
ceeded to consider the effect of setting aside the sale under r. 89 on the rights of the 
decree-holder and the person depositing the amount. I do not find any discussion 
as to whether the application under r. 89, which was admittedly filed by the assignee 
of the judgment-debtor a few days after the judgment-debtor had applied to set 
aside the sale under r. 90, was validly made and whether that application was 
rightly allowed. This case therefore cannot help the appellant. 

I, therefore, hold that the trial Court was justified in dismissing this application as 
not competent under O. XXI, r. 89 (2). In this vew, it is not necessary for me to 
consider the other ground for dismissing the application. The other ground was 
that the application has not been made by the person depositing the money in Court. 
But in the view I have taken of r. 89 (2}, it is not necessary for me to decide that. 
point. 

The result is that the appeal fails and is dismissed. 

There will be no order as to costs of this appeal. 

Appeal dismissed. 





Before Mr. Justice Jchagirdar. 
RAJARAM MANIRAM PARDESHI v. JAGANNATH BAW ATHMAT: 
MARWADL* 


Ctoil Procedure Code (Act V of 1908), Sec. 11—Res judicata—Suit for declaration that « 


\ 


v 


\ 


plaintiff is owner of property and defendant has no interest in tt—Suit decided in plaintiff's | 


facour-—Sutt by defendant against plaintiff raising contention inconsistent with decision in 
previous suit—Maintainability of latter sutt—Dexkhan Agriculturists’ Relief Act (XVII of 
1879), Sec. 16-D. 

The plaintiff passed a sale deed to the defendant in respect of certain property. Some 
creditors ofthe plaintiff, who had obtained decrees against him in execution, attached the 
property, alleging that the apparent sale to the defer dant was in fact a mortgage. The defen- 
dant thereupon filed a suit against the plaintiff and nis creditors for a declaration that he was 
the owner of the property and that the plaintiff had no interest in it whatsoever. The trial 
Court as well as the Appeal Court held that the plaintiff had sold the property out and out to 
the defendant and that the plaintiff had no interest left in the property. at the date of the 
attachment. The plaintiff thereafter filed a suit against the defendant for accounts under 
the Dekkhan Agriculturistse’ Relief Act, 1879, alleging that the sale transaction was in fact 
a mortgage. On the question whether the suit was barred by res judicata :— . 

Held, that as the contention raised by the plaintiff in the second suit was inconsistent with 


mn 


1 (1985) I. L. R. 58 Mad. 972, F.B. of 1948, reversing the d decre# passed by K. H. 
* Decided, July 8, 1948. Second Appeal Deshmukh, Civil Judge Gunter Di Daon, at 
No. 70 of 1945, from the decision of L, P. Dave, Sinnar, in Suit No. 190 of 1941. 
Assistant Judge at Nasik, in Appeal No. 309 
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the decision in the previous suit, it must be held to have been raised and decided in the earlier 
suit, and, therefore, the second suit was barred by res judicata. 
Mahomed Ibrahim v. Sheikh Hamja,! and Dela Khetaji v. Balya Kanoo,? distinguished 
and explained. : 
‘One Maniram (plaintiff) who owned certain suit lands passed a sale deed in 
respect of them to Jagannath (defendant) on August 22, 1927, for Rs. 8,000. 

Some creditors of the plaintiff who had obtained decrees against him filed dark- 
hasts Nos. 891 and 470 of 1981 to execute them and ‘attached the suit lands on 
August 11, 1981. On November 80, 1981, the defendant applied for raising the 
attachment but his application was dismissed on July 12, 1982. 

On June 18, 1984, the defendant filed suit No. 187 of 1984 , in the Sinnar Court 
claiming possession of the lands in suit and for a declaration that he was the owner 
thereof, that the plaintiff had no attachable interest therein and, therefore, the 
lands were not liable to attachment and sale in execution of the decrees against him. 
The suit was, however, transferred to the Nasik Court as the Sinnar Court held that 
the valuation of the suit property was more than Rs. 5,000. The plaintiff contend- 
ed that the sale deed of 1927 was a bogus sale deed which was not intended to pass any 
title. The trial Court found that the transaction of 1927 was a sale out and out and 
that the plaintiff had no interest whatsoever in the suit property which could be 
attached and sold. A decree was passed in favour of the defendant. On appeal 
by the plaintiff the High Court confirmed the decree of the trial Court and 
dismissed the appeal. f 

On August 29, 1941, the plaintiff filed the present suit against the defendant for 
accounts under s. 15-D of the Dekkhan Agriculturists’ Relief Act, 1879, alleging that 
the transaction of 1927 was in fact a mortgage and that the consideration was only 
Rs. 1,700. The defendant contended that the suit was barred by res judicata and 
that the transaction of 1927 was a sale out and out and that the consideration for 
the sale was Rs. 8,000. The trial Court held that the suit was not barred by res 
judicata and that the transaction was only for Rs. 1,700. In the course of his 
judgment the trial Judge observed as follows :— 

| “ 80 applying the tests laid down in the above rulings to the facts of the present case it would 
{ be manifest that there is nothing on record to show that the question was not left undecided since 
s no redemption was asked for in the prior suit. So both in view of the concluding remarks made 
' by their Lordships in the judgment of appeal No. 278 of 1987 as also the rulings discussed above, 
} I have no hesitation to conclude that the present suit is not barred by res judicata. The learned 
; Pleader for the defendant urged that under Explanation IV of s. 11, Civil Procedure Code, the 
) suit would be barred but the matters were so dissimilar that their unions might have led to 
$ confusion, vide 1930 Lah. 487, 25 Bom. 189. The correct principle is that if the decree made in 
| the earlier suit is such that it would be inconsistent with the plea which might and ought to have 
| Deen raised but not actually raised. It must be taken that for the purpose of res judicata, a 
l final decision by necessary implication, But such was not the case here nor was it incumbent om 
$ the present plaintiff to ask for redemption particularly where the prior suit was under O. XXI, r. 
/ 63, ofthe Civil Procedure Code, as per rule laid in 41 Bom. L, R. 422.” 
x On appeal the appellate Judge held that the present suit was barred by res judicata 
and that the transaction was a sale out and out and not a mortgage and that 
i Rs. 8,000 was a consideration for the sale deed. In his judgment he observed as 
follows :— 
“ It is true that in the previous suit, the question whether the present transaction was a 
+ mortgage or not was not raised by either party and no issue was sought about it. ’That, however, 
does not mean that the question was left open in the suit. If the present plaintiff was bound to 
raise that plea in that suit, i.e., if he might and ought to have done so and still he failed in raising 
the plea, the matter will still be res judicata. It is true that in that suit, his defence was that the 
` suit sale-deed was entirely bogus and fraudulent. His plea about the transaction being a mortgage 
would have been contradictory and that is why probably he did not raise it. This, however, 
cannot help him. He took his own risk in raising & plea which was not tenable and in not raising 
another plea, which was contradictory to the first plea, if he might and ought to have raised it 
in that suit. It has to be remembered that the present defendant who was the plaintiff in the 
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previous suit wanted a specific declaration that the present plaintaff, who was defendant No. 8 
in that suit, had no attachable interest in the properties and hence the properties were not liable 
to attachment. As pointed out by the High Court, in its judgment in the first para. on p. 5, 
* this must necessarily negative any finding or issue on the basis of the sale-deed having been a 
mortgage, for in the latter case, defendant No. 8 would have had obviously some interest left in 
the property—at least by way of the equity of redemption.’ The plaintiff by suing for a declara- 
tion about the properties being not attachable at all in execution of a decree against defendant 
No. 8 was by necessary implication asking for a declaration that the suit transaction was not in 
reality a mortgage. If the suit transaction was a mortgage, it would not be said that the present 
plaintiff had no interest in the properties. He would have been entitled to the equity or redemp- 
tion therein, and the decree-holder of a decree against him could have attached the equity of 
redemption and got it sold. By declaring, therefore, that the property was not liable to attach- 
ment, the Court, by necessary implication, decided that the suit transaction was not a mortgage , 
The present plaintiff's present plea would, therefore, be barred by res judicata.” 


The plaintiff appealed to the High Court. 


R. B. Kotwal, for the appellant. 
K. N. Dharap, with M. M. Virkar, for the respondent. 


JAHAGIRDAR J. This is an appeal by the plaintiff against the decision of 
the Assistant Judge at Nasik dismissing the suit. The few facts relating to the 
present dispute can be briefly stated. On August 22, 1927, the plaintiff passed 
a sale deed in defendant’s favour for Rs. 8,000. It is the plaintiff’s case that 
though the transaction assumed the form of a sale-deed, it was in fact a mortgage. 
He has filed the present suit for accounts under s. 15 D of the Dekkhan Agricul- 
turists’ Relief Act, alleging that the transaction of 1927 was in fact a mortgage and 
that the consideration was only Rs. 1,700. The defendant contended that the 
present suit is barred by res judicata and that the transaction of 1927 was a sale out 
and out and that the consideration for the sale was Rs. 8,000 and not Rs. 1,700 as 
stated by the plaintiff in his plaint. The trial Court held that the suit is not barred 
by res judicata and that the transaction of 1927 was a mortgage and that the consi- 
deration for the mortgage transaction was only Rs. 1,700. It, therefore, found that 
Rs. 2,820-12-0 are due to the defendant after taking accounts under the Dekkhan 
Agriculturists’ Relief Act. Against that decree the defendant filed an appeal to the 


District Court at Nasik. The learned Assistant Judge who decided the appeal has ° 


held that the present suit of the plaintiff was barred by res judicata and that the 
transaction was a sale out and out and not a mortgage and that Rs. 8,000 was 


a consideration for the sale deed, and in consonance with these findings the appeal . 


was allowed and the suit was dismissed with costs. Against this decree the plaintiff 
has come in appeal. 

Now, Mr. Kotwal, the learned advocate for the appellant, contends that the 
decision of the appeal Court on issue No. 1 about res judicata is wrong. I have 
to state a few additional facts in order to understand the plea of res judicata. 
Other creditors of the plaintiff had obtained decrees against him and in execution 
of those decrees attached the present suit property as belonging to the present 
plaintiff alleging that the apparent sale of 1927 was in fact a mortgage. The present 
defendant applied on November 80, 1981, for raising the attachment. That appli- 
cation was, however, dismissed on July 12,1932. The present defendant thereupon 
filed Suit No. 187 of 1934 in Sinnar Court praying for a declaration that he was the 
owner of the suit property and for a declaration that the properties are not liable 
to be attached and sold in execution of decrees of defendants Nos. 1 and 2 against 
defendant No. 8. Defendants Nos. 1 and 2 were the other creditors of the present 
plaintiff and defendant No. 8 was the present plaintiff. The Sinnar Court held 
that the valuation of the suit property was more than Rs. 5,000 and the suit 
was, therefore, transferred to the Nasik Court and it was re-numbered as suit 
No. 425 of 1985. There the contention of defendant No. 3, who is the present 
plaintiff, was that the sale deed of 1927 was a bogus sale deed not intended to pass 
any title and that it was executed in order to defraud the creditors of defendant 
No. 8 without any consideration. In the trial Court several issues were raised, 
but issues Nos. 8 and 8 appear to be important. Issue No. 8 was: “Whether 
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the plaintiff proves his title to the suit property” and issue No. 8 was: “Whether 
defendant No. 8 had any and what interest in the suit property when it was attached 
in Regular Darkbast No. 290 and No. 470 by Sinnar Court.” The trial Court found 
that the transaction of 1927 was a sale out and out and that defendant No. 8 had no 
interest whatsoever in the suit property which could be attached and sold in execu- 
tion of the decree against him. It further held that the then defendant No. 8 
failed to show that it was a hollow sale deed. A decree was, therefore, passed in 
favour of the plaintiff. Defendant No. 8, i.e. the present plaintiff, preferred First 
Appeal No. 278 of 1987. There the findings of the trial Court were confirmed and 
the appeal was dismissed with costs. It appears that the counsel for defendant 
No. 8 applied for a remand to the trial Court alleging that defendant No. 8 had 
mortgagor’s interest in the suit property. Their Lordships did not accede to the 
request and observed : 

“ This must necessarily negative any finding or issue on the basis of the sale deed having- 
been a mortgage, for in the latter case, defendant No. 3 would have had obviously some interest 
left in the property—at least by way of the equity of redemption. Exhibit 5, the extract from the 
record of rights, supports the plaintiff's case. I am of opinion that (apart from the fact that 
neither side in this suit pleaded that the sale deed was a mortgage) there is enough oral and 
documentary evidence on the record to justify the finding of the learned trial Judge that the 
plaintiff had proved his title as owner and purchaser and that defendant No. 8 had no interest. 
left in the properties at the date of the attachment.” 

So to me it appears that the High Court interpreted the judgment of the trial Court 
as holding by implication that defendant No. 8 had no interest left in the pro- 
perty at the date of the attachment, which must necessarily mean that the trans- 
action was not even a mortgage. Their Lordships have also given reason for not 
remanding the case and that reason is that it was not raised in the trial 
Court. But in my opinion their Lordships expressed their opinion in clear terms 
that on the evidence before the trial Court, the learned Judge was justified in com- 
ing to the conclusion that defendant No. 8 had no interest left in the suit properties 
at the date of the attachment. 

7 The trial Courtin this suit held that the decision of the Nasik Court and the High 
Court would not operate as res judicaia in the present suit on the ground that this 
defence could not have been nn in the earlier suit as it was destructive of the 
case set up in that suit. The learned Assistant Judge, however, has held that the 
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operate as res judicata, and I feel satisfied that the learned Assistant Judge was right 


' in holding that the decision in the earlier suit operates as res judicata. It may be 


noted that the suit was not merely for adeclaration that the plaintiff was the owner, 
but it was also for a declaration that defendant No. 8, 4.e. the present plaintiff, 
had no interest in the property whatsoever. Now, if it once be held that there was 
no saleable interest of the defendant, then any contention that may be raised now 
which would be inconsistent with that decision must’ be held to have been raised 
and decided in the earlier suit. The real test is that if the decree in the previous 
suit is inconsistent with the defence which ought to have been raised, that defence 
must be deemed to have been raised and finally decided and is barred by res judicata. 
Mr. Kotwal has referred me to a number of cases in which it has been held that 
though inconsistent pleas may be taken, it is not obligatory to take inconsistent 
pleas which would be destructive of each other. This proposition, may be generally 
true provided it satisfies the test which has been laid down, viz. that the contentions. 
raised in the second suit must not be inconsistent with the decision already given 
in the earlier suit. The cases referred to by Mr. Kotwal can all be distiguished on 
this grouhd. In MahomedIbrahim v. Sheikh Hamja* it has been held that “where a 
person brings a redemption suit and fails, his second suit in ejectment against the 
same defendant is not barred by res judicata.” Here it may be seen that the deci- 
sion in the redemption suit cannot be inconsistent with the claim made by the plain- 
tiff that he is the owner. | In the redemption suit, the mortgagor has only to prove 
the execution of the mortgage deed and the mortgagee is estopped from challenging 
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the title of the mortgagor. So the question of title was never involved in the re- 
demption suit but the question of title will >e involved in a suit for ejectment. 
Therefore, the contention in the second suit is notinconsistent with the decisions in 
the first suit. Similarly in Dola Kheicji v. Balya Kanoo' the facts were that the 
plaintiff sold the property in suit:to the defendant on March 16, 1906. On August 
Ís, 1906, the defendant executed a satekhat to the plaintiff agreeing to re-sell the 
property to him on receipt of Rs. 895 from hin any time within 12 years. In 1911 
the plaintiff filed a suit claiming to redeem the property on the ground that the 
document of March 16 was a mortgege transaction. The suit was dismissed. 
The plaintiff, thereupon, sued for specific performance of the satekhat. It was 
contended that the claim was res judicata inasmuch as the plaintiff might have sued 
in the suit of 1911 for specific performance of the satekhat. The Court held that 
the suit was not barred as the two suits were mutually inconsistent, and if the plain- 
tiff failed in proving the mortgage, he still hac a number of years within which he 
could have sued to get back the property on payment of the consideration men- 
tioned in the satekhai. So, though the earlier suit was for redemption and though 
it was dismissed, the suit under the satekhai was not inconsistent with the decision in 
the mortgage suit. I, therefore, hold that the present suit is barred by res judicata 
in view of the decisions of the Nasik Court in suit No. 425 of 1985 and of the High 
‘Court in First Appeal No. 278 of 1987. In view of this finding on this issue, it is 
not necessary to consider the other issues. 
The appeal, therefore, fails and is dismissed with costs. 
5 i ———— i Appeal dismissed. 


Before Mr. Justice Bacdekar and Mr. Justice Digit, 


VISHNU VISHWANATH PARANJPE v. THE GOVERNMENT OF BOMBAY.* 


Bombay Act I of 1868, Secs. 5(8), 16(G)—Co-owners of share in inam resenue—Partiiion of share 

—Separate enjoyment of specific shares in revenue—Whether amounts to transfer under Act. 
The plaintiff and his two brothers, who were members of a joint Hindu family, had an 
interest in a jahagir village. ‚The plaintiff’s name was entered as a holder of the inam village 
in the inam register. As a result of a dispute besween the brothers about the division of 
the ancestral property, their dispute was referred to arbitration. A decree was passed in 
terms of the award made by the arbitrator. In respect of the revenue of the inam it was 
provided under the decree that it was to be equally distributed between the three brothers 
and they each were declared to be entitled to one-third share init. The plaintiff’s brothers 
applied to the Collector to enter their names in the Revenue Registers and their names were 
entered accordingly. On the question whether in this case there was a transfer within the 
meaning of s. 16(G) of Bombay Act II of 1868, and, therefore, the plaintiff was bound to give 

notice as required by s. 5(3) of the Act :— 
Held, that there was no transfer within the mear-ng of s. 16(G) of Bombay Act I of 1868, 
18 it could not be said that something was conveyed to plaintiff’s brothers to which they were 
not} previusly entitled, and, tberetore no notice was required to be given by the plaintiff 
under s. 5(3) of the Act. 
: Waman v. Ganpat, refzrred to. 

One Vishwanath laa and his two brothers, Keshav and Krishnaji, were 
members of a joint Hindu family. These three brothers were inamdars of a village 


called Vadner in Nasik taluka. The plaintiff’s name was entered as a holder of 


the inam village in the inam register. 

By an award decree made on October 25, 1987, the plaintiff and his brothers}were 
declared to be each entitled to one-third in tae revenue of the inam village. 
Keshav and Krishnaji applied to the Collector to enter their names in the Revenue 
Registers and their names were accordingly entered. 

The plaintiff appealed to the Commissioner against the order. The Commissioner 
confirmed the Collector’s order and at the same time directed that the plaintiff 


1 (1921) I. L. R. 46 Bom. 803, No. 240 of 1942, co the decree passed 
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* Decided, July 12, 1948. Second Appeal uit No. 840 of 1089. 
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should pay a penalty equal to two years’ assessment under s. 5(3) of Bombay Act 
II of 1868 for not giving notice of the transfer to the Collector. 

The plaintiff appealed to the Revenue Tribunal who dismissed the appeal. 

The plaintiff filed the present suit against the Government of Bombay (defendant) 
for a declaration that the order of the Commissioner levying penalty was illegal 
and ultra vires, for a refund of the penalty paid by him and for a permanent injunc- 
tion to restrain the defendant.from recovering the remaining amount of penalty 
from him. The defendant contended, inter alia, that there was a transfer in favour 
of the plaintiff’s brothers within the meaning of Bombay Act TI of 1863, that the 
plaintiff failed to give notice as required by s. 5(3) of the Act and that the Commis- 
sioner was competent to make the order. 

The trial Court held that there was a transfer within the meaning of the Act and 
dismissed the plaintiff’s suit. In his judgment the trial Judge observed as follows : 

“ Now the Sanad, exhibit 82, indicates that by the Inam, there was a grant of land revenue 
and the land as defined in section 16, clause-B, of the Act IL of 1868 includes shares in revenue 
thereof. The word “holder’’ is defined in section 16, clause F, and the word ‘‘transfer’’ is defined 
in section 16, clause G, of the Act. The “transfer” as there defined means any permanent aliena- 
tion by assignment, gift,sale deed or other instrument or otherwise howsoever, and also a possessory 
mortgage. In the Government Record, the name of the plaintiff Vishwanath stood as the princi- 
pal holder and when: under the aforesaid partition decree, the two brothers were allowed separate 
shares in the income which was to be paid to them by separate Potebands or Chalans, I think, 
it amounted to transfer within the meaning of section 16, clause G, and the plaintiff Vishwanath 
as holder was bound to give notice within one month under section 5, clause 3, of the Act.” 

On appeal, the District Judge confirmed the decree of the trial Court observing 
as follows :— 

“A partition is analogous to an exchange. By partition a coparcener gives up his right to 
enjoy the whole property jointly in exchange for a right to enjoy a specific share in the property 
exclusively. It was held by the High Court of Bombay that a partition by metes and bounds 
among the co-owners of immovable property amounts to a transfer within the meaning of that 
term in section 58 of the Transfer of Property Act (vide Waman Ramkrishna v. Ganpat 
Mahadeo, I. L, R. 60 Bom. 4). In this case there was a transfer...’ 


The plaintiff appealed to the High Court. 


T. N. Walavalkar, for the appellant. 
B. G. Thakor, Additioñal Assistant Government Pleader, for the respondent. 


Drxrr J. This second appeal raises a question under Bombay Act II of 1868, 
and the facts necessary to understand the question are these. 

Plaintiff Vishwanath and his two brothers Keshav and Krishnaji were members 
of a joint Hindu family. These three brothers were possessed of considerable 
property consisting of houses, lands and a grocery shop. They had also an interest 
in a jahagir village called Vadner and that interest was that they were to receive a 
sum of Rs. 1,555-5-4 out of the revenues of the village. It appears that in 1986 
there was a dispute between them about the division of the ancestral and jointly 
acquired properties and the dispute was referred to arbitration. The arbitrator 
made an award and an award decree was passed on October 25,1987. That decree 
was registered on January 8, 1988. It appears that the award decree was to some 
extent modified by a compromise between the parties in suit No. 210 of 1986. 
After the award decree the two brothers Keshav and Krishnaji made an application 
to have their names entered in the revenue records and their names were accordingly 
entered. From that order plaintiff Vishwanath preferred an appeal to the Com- 
missioner, Central Division, and on September 17, 1988; he made an order imposing 
upon the plaintiff a penalty equal to the amount of the nazrana of both the brothers 
for his failure to inform the Government of what was said to be a transfer, as re- 
quired by s. 5, cl. (3), of the Act. The plaintiff preferred an appeal to the Revenue 
Tribunal, but his appeal was unsuccessful. , 

The plaintiff, therefore, filed the present suit against the Province of Bombay 
alleging that the order made by the Commissioner on September 17, 1988, was 
illegal, unjust and ultra vires: He also asked for refund of part of the amount 
of the penalty already paid by him and for an injunction restraining the defendant 
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from recovering the remaining amount of penalty from him. The Province of 
Bombay filed a written statement, contending, inter alia, that there was a transfer 
in favour of the plaintiff’s brothers within the meaning of Bombay Act IT of 1863, 
that the plaintiff failed to give notice as required bys. 5, cl. (3), of the Act, and that 
the Commissioner was competent to make the order. i 

Both the Courts have taken the view that there was a transfer within the meaning 
of the Act and that the Commissioner’s order was, therefore, legal. In accordance 
with that view the plaintiff’s suit has been dismissed. It is from the decision of 
the appellate Court that the plaintiff has preferred the present appeal. 

Upon this appeal it is contended that the lower Courts were wrong in holding that 
there was in this case a transfer within the meaning of s. 16, cl. (G), of Bombay Act IT 
of 1868. In order to understand this contention it is necessary to set forth the 
material part of the consent decree. It is as follows : 

“The whole village of Mouje Vadner Dumala, taluka Nasik is a jahagir village and therein 
that is to say in the amount of Rs. 2,460, a share of Hs. 1,555-5-4 belongs to the parties, viz. the 
three brothers, the same being made up of Rs. 1,463-5-4 and Rs. 92 under the mortgage in pos- 
session._——Out of Rs. 1,555-5-4, which the said village would yield to them as vasul, 
Rs. 92 in respect of the jahagir under mortgages should be independently taken by Vishvanath. 
Plaintiff and defendant No. 2 have no right over the same. The balance of the amount should 
be equally distributed by the three brothers Vishvanath Ganesh, Keshav Ganesh and Krishnaji 
Ganesh amongst themselves and arrangements should t2 made by Vishvanath Ganesh by ordering 
the village Patil talathi to pay Keshav Ganesh and Krishnaji Ganesh their respective shares by 
separate (Potebandi).”’ 

This part of the decree has been construed to mean an alienation within the meaning 
of s. 16, cl. (G), of Bombay Act II of 1868. Section 16, cl. (G), runs as follows :— 

- “The word ‘ transfer’ shall, for the purposes of this Act, be taken to mean the permanent 
alienation of land by assignment, gift, sale, deed or other instrument, or otherwise howsoever, 
and also mortgage of the same under which possession shall have pased or is to pass to the 
mortgagee.” 

Now, the provisions under which the plaintif was required to give notice of the 
transfer are contained in s. 5, cl. (3), which is as follows :— 

“ Tt shall also be the duty of the holder of any land made subject under this section to the 
payment of occasional nazrana instead of to an annua! nazrana of one anna in each rupee of the 
assessment, who shall transfer the same or any part thereof, to give to the Collector or Chief , 
Revenue Officer of the District in which the lands so transferred are situate, notice in writing of \ 
such transfer, and of the nature and extent thereof, and of the person or persons to whom the , 
same is made; within one month after such transfer has been made ; and, in default of such notice, 
the person or persons so transferring as aforesaid shall forfeit a sum equal tojthe amount of the 
nazrana \eviable on the occasion from the person to whom the transfer shall have been made.” 

In the present case the three brothers did not hold the lends as such. But that 
is immaterial because s. 16, cl. (B), provides :— : 

“The word ‘lands’ shall for the purposes of this Act, be understood to include villages, 
portions' of villages, shares of the revenues thereof, and landed estate of every description.” i 

It is manifest from what has been mentioned above that the three brothers 
were entitled to the sum of Rs. 1,555-5-4 which was the amount of the revenue 
of the’ village. It is clear, therefore, that so far as the sum of Rs. 1,555-5-4 is 
concerned it was the joint property of the three brothers. Now, partition of 
joint property, according to Mitakshare law. consists in defining the shares of 
the coparceners in the joint property. In this case the three brothers held the 
village of Vadner in inam and the share in the revenue of Rs. 1,555-5-4 belongect 
to them all. This was before the partition. The effect of partition was that 
what was previously owned and enjoyed in common was replaced by separate 
enjoyment of specific shares in the joint property owned separately. 

On behalf of the Province of Bombay it is argued, relying upon the case 
in Waman v. Ganpat, that there was in this case a transfer and so 
Vishwanath was bound to give notice as requir2d by s. 5,cl. (3), of theAct. It is 
true that it has been held in the above-mentioned case that a partition by metes 
and bounds among the co-owners of immoveahle property amounts to a ‘transfer’ 





1 (1985) 87 Bom. L. R. 925, s. c. I. L, R. 60 Bom. 34. 
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within the meaning of that term in s. 58 of the Transfer of Property Act. But we 
are concerned: in this case with the definition of the expression “transfer” as 
occurring in.s. 16, cl. (G), of Bombay Act II of 1868. The expression “alienation”, 
according to Stroud’s Judicial Dictionary, Vol. I, p. 65, means “to make a thing 
another man’s.” It will appear from page 148 of Words and Phrases Judicially 
Defined by Roland and Burrows that’ alienation implies a transaction by which 
property is given to another person. In Wharton’s Law Lexicon, 14th ed., p. 1006, 
“transfer” means “to convey; to make over to another.” : 

Question, therefore, arises as to whether in this case there was a transfer within 
the meaning of s. 16, cl. (G), of the Act. It is arguable that in this case what. was. 
previously enjoyed in common was replaced by separate enjoyment of specific 
portions of the joint property and to that extent it is possible to contend that there 
was a transfer. But.to accept the construction contended for on behalf of the 
Province of Bombay that there was a transfer within the meaning of s. 16, cl. (G), 
is to hold that the two brothers were conveyed something to which they were not 
previously entitled. But that is an impossible construction. The two brothers 
to whom specific portions in the share of ‘the revenue were given were entitled 
before the pornon to'the whole of the amount of the revenue as joint property. 
It cannot be said, therefore, ‘that something was conveyed to the two brothers 
to which they' were not previously entitled. Upon that construction we think 
that the construction urged on behalf of the Province of Bombay cannot be accepted. 

There is also another way of looking at the matter. In so far as.s. 5. 
el. (3), enables Government to impose a penalty for failure to give notice of a 
transfer, the Act is obviously a taxing statute. According to cl. (3), an occasional 
mazarana has to be levied and it is leviable from thé person to whom the transfer 
is'made. Therefore, in case of a transfer what happens is that Government is 
in the first instance entitled to receive occasional nazarana from the transferees. 
and also to receive a penalty from the transferor for his failure to inform Govern- 
ment of the transfer. In these circumstances, we think that the statute being a. 
taxing statute, it must be construed strictly and in favour of the subject. 

It is argued on behalf of the Province of Bombay, relying upon the case in Waman: 
Ramkrishna v. Ganpat Mahadeo, that ition constitutes a transfer. But we 

,are unable to accept the’ contention. e result is that there was no transfer 
| within the meaning of s. 16, cl. (G), of Bombay Act H of 1868. 
' The appeal will, therefore, be allowed, the decrees of the lower Courts set aside 
{ and the plaintiff’s claim décreed with costs throughout. , 
Appeal allowed. 
} 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and: Mr. Justice Gajendragadkar. 
{ ABDULLAMIYA HAMDUMIYA v. MAHOMEDMIYA GULAMHUSEIN.* 
# Civil Procedure Code (Act V of 1908), O. XLI, r. 22—Abatement of appeal—Memorandum of cross- 
{ objections filed by respondent—Whether such cross-objections survive. 
“Where an appeal abates on the death of the appellant, the respondent cannot have his 
cross-objections heard under O. XLI, r. 22(4), of the Civil Procedure Code, 1908. 
OnE Abdullamiya (plaintiff) had obtained a decree for Rs. 10,000 against 
, Karimbhai (defendant No. 4) in suit No. 981 of 1987. -On January 21, 1941, the 
plaintiff filed the present: suit for a declaration that the plaint property belonged to 
defendant No. 4 and that the transfer thereof by him to Mohamadmiya, Sakinabibi 
and Mariumbibi (defendants Nos. 1 to 8) was void and that the property could be 
attached and sold by the creditors of defendant No. 4. The trial Court dismissed: 
the plaintiff’s suit. ` 
The plaintiff appealed to the High Court. Defendants Nos. 2 and 8 filed cross-- 
objections to the decree appealed against. The appelant died during the pen- 


dency of the appeal and his legal representatives were not brought on the record: 
within the period of limitation. The appeal abated. 


* Decided, July 26, 1948. First Appeal Joint Civil Judge, (Senior Division), at 
No. 88 of 1944, from the decision of B. G. Desai, Ahmedabad, in Special Suit No. 84 of 1948. 
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The es ear contended before the H-gh Court that although the appeal 
had abated they had a right to have their cross-objections heard as they had brought 
the heirs of the deceased plaintiff on the record for the purposes of cross-objections. 


No appearance for the appellant. 
N. C. Shah, for respondents Nos. 2 and 8. 


Cuaca C. J. This appeal has abated as the appellant died and the legal re- 
presentatives have not been brought on record within the time prescribed by the 
law of limitation. Mr. Shah’s clients have filed cross-objections to the ap and 
Mr. Shah contends that although the appeal has abated, he has a right to have his 
cross-objections heard since he has brought the heirs of the appellant on the record 
for the.purpose of his cross-objections. 

Now, the provision with regard to the hearing of cross-objections is to be found 
in O. XLI, r. 22, and in order to understand and appreciate the present position 
in law one must look at the history of legislation as contained in this particular 
rule. Under the old Code of 1882, s. 561 contained the corresponding provisions 
and under that section the language used was that any respondent may upon the 
hearing of the appeal not only support the decree on any of the grounds decided 
against him in the Court below, but take any cross-objection to the decree which 
he could have taken by way of appeal. Therefore, the position under the old 
law was that it was only when an appeal was heard that the cross-objections could 
be also heard. The Code was amended in 1908 and the amendments made to 
s. 561 were two-fold. The expression “upon she hearing” was omitted and a new 
sub-clause was added which was sub-r. (4), which is in the following terms :— 

“ Where, in any case in which any respondent has under this rule filed a memorandum of 
objection the original appeal is withdrawn or is dismissed for default, the objection so filed may 
nevertheless’be heard and determined after such notice to the other parties as the Court thinks 
fit.” 

Therefore, under sub-r. (4) when an appeal is withdrawn or is dismissed, the 
cross-objections may nevertheless be heard. Therefore, the orginal rigour of the 
law has been relaxed, but it has been relaxed only to this extent, viz. in the two 
cases laid'down in sub-r. (4) (1) where the appeal is withdrawn, and (2) where the 
appeal is dismissed. It is significant to note that sub-r. (£) does not provide for a | 
case of an abatement of an appeal. Therefcre, it is clear that the Legislature . 
did not intend that cross-objections should be heard when the appeal had abated. \ 
Under the circumstances, as this case is not a 2ase of a withdrawal of an appealor ! 
a dismissal of an appeal, but is a case of an abatement of an appeal, Mr. Shah’s | 
clients have no right to have their cross-objections heard. i 

The result, therefore, will be that or the abatement of the appeal the cross- } 
objections must stand dismissed. As regards the costs of the appeal, Mr. Shah’s | 
clients would be entitled to have the costs out of the estate of the appellant. With, 
regard to the costs of the cross-objections, there will be no order‘as to costs. E 


Order accordingly. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


MUPPANNAPPA KANNAPPA GASTIYAVAR v. FAKIRAGOUDA i 
í CHANBASANGOUDA GANGANGOUDAR.* ' 

Civil Procedure Code (Act V of 1908),0. XXI, r. 89;0. IIT, r. 2—Application to set aside sale on deposit 
—Deposit made by mortgagee on behalf of and under direction of judgment-debtor—Legality of 
such payment. 

Under O. XXI, r. 89, of the Civil Procedure Code, 1908, the personal attendance of the 
judgment-debtor is not necessary when paying the money in Court. All that is necessary is 
that the deposit should be made on behalf of the judgment-debtor and under his directions. 


* Decided, July 26, 1948. Civil Revision 1945, confirming the decree passed by A. B. 
Application No. 598 of 1947, from an order Vagyani, Civil Judge (Junior Division) at 
passed by R. D. Shinde, District Judge at Haveri, in Miscellaneous Application No. 9 of 
Dharwar, in Miscellaneous Appeal No. 88 of 1945. 
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A judgment-debtor had mortgaged his property after the property had been sold in execu- 
tion. In the mortgage deed it was provided that] the mortgagee should keep with himself, 
out of the amount advanced by him, a certain amount, This was for the purpose of deposit- 
ing the amount in Court to set aside the auction sale. Theamount was deposited in Court 
by the mortgagee and thereafter a joint application was made by the mortgages and the 
judgment-debtor to set aside the sale. ‘On the question whether under O. XXI, r. 89, of the 
Civil Procedure Code, 1908, the deposit has to be made by the judgment-debtor in person :— 

Held, that the mandatory provisions of O. XXI, r. 89, of the Code, were complied with as 
the mortgagee had paid the .amount.on behalf ofthe judgment-debtor and under his direc- 
tions. 3 

Madhuri Saran v. Bishambhar Nath' and Hanumayya v. Rapanayya', relied on: 

Syed Ibne Hasan v. Din Dayal, dissented from, 


One Fakiragouda (opponent No. 1) who had obtained a decree against Muppa- 
nnapps (applicant No. 1) applied for the execution of that decree by attachment 
of certain lands belonging to Muppannappa. The Collector sold the attached 
lands on December 28, 1944, and these were purchased by Nadgir (opponent No. 2) 
for Rs. 1,682. On January 18, 1945, applicant No. 1 mortgaged the property 
to Muppanna (applicant No. 2) and an amount of Rs. 1,750 was kept with the 
mortgagee for m a deposit of that amount in Court to have the auction sale 
set aside. On January 15, 1945, this sum of Rs. 1,750 was deposited in Court by 
the mortgagee, applicant No. 2, on behalf of applicant No. 1. 

On January 27, 1945, a joint application was made by the applicants to set 
aside the sale. The trial Judge rejected the application and observed as follows 
in the judgment :— 

“It was also argued for the opponents that the deposits are to be made in Court and according 
to the Civil Procedure Code only certain persons even make certain.acts in, the Court and for that 
the learned pleader for the opponents relied on O. UI, r. 2, of:the Civil Procedure Code. This 
argument is advanced by the respondents to anticipate the.pleas that the deposit by the mortgagor 
and for the mortgagee is as good as deposit by the mortgages that is applicant No. 1 in this case: 

” Order II of the Civil Procedure Code deals with the powers of the recognised agents and pleaders 
and r. 1- of the said Order says that any act or, appearance or application to be made by the party 
may be made by the party or by his pleader-or by his recognised agent. Rule 2 defines who 
could be the recognised agents and they are persons holding power-of-attorney or persons carrying 
on business for their masters and principal. It is clear that applicant No. 2 is none of these and 
hence he cannot be said to be a recognized agent. It is obvious that applicant No. 2 is not a 
leader and even otherwise there is no written engagement for that. So it is cledr that in spite 
of the mortgage and in spite of the sum of Rs. 1,700 left with applicant No. 2 ‘he cannot make the 
‘deposit on behalf of applicant No. 1 and it is a technical position. But there is the difficulty in 
this way for applicant No. 1 to claim the said deposit as good deposit by himself. 

In this respect the learned pleader for the opponents relied’ on the rulings in A. I. R. 1981, All. 
449 (Syed Ibne v. Din Dayal). It was held there that the person in the management of ‘the 
Jamindaree was not the properly authorised person to make valid deposit for others. The rulings 
in A. I. R. 1987 Oudh p. 108 (Shankar Prasad v. Mahomed) also supports this position, So it is 
clear that the deposit by applicant No. 2 cannot be used by applicant No. 1 as deposit by himself , 

- The above discussion shows that applicant No.'2 had no qualification as per r. 89 to make the 
deposit and applicant No. 1 cannot properly claim the said deposit as one made by himself by his 
‘own .mortgage debt money.” 

peal the appellate Judge confirmed the decree of the trial Court and 
Sanya as follows :—~ 
“In the present.case the deposit and the application if the chalan (ex. '5) is to be treated asan 
application, were made ‘by appellant No. 2 though in'the application, later on made to the civil 
Court -he had joined with appellant No. 1in making that application. Itis no.doubt true that 
in the mortgage (ex. 28) appellant No. 2 was directed by appellant No. 1 to make a deposit of the 
amount with a view to having the sale cancelled and even in the chalan (ex. 5) appellant No. 2 
referred to such a direction of appellant No. 1. He might thus become an agent of appellant 
No. 1 in making a deposit and an application but the question is whether such an agency can be 
recognised when the act of making the application or the deposit can only be made by the judg- 
ment-debtor who owned the property or by some one who had any interest in it prior to the date 


1 (1927) I. L. R. 49 All. 839. -$ [1931] A. L R. Al. 449. 
2 [1945] Mad. 566. . . . 
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of the sale. The Civil Procedure Code lays down that certain acts of a party can be done by the 
party himself or by his recognised agent within the mzaning of O. IIT, r. 2. Recognised agents 
are defined in r. 2 of O. II. Appellant No. 2 cannot therefore claim the status of a recognised 
agent of appellant No. 1 when he filed the chalan (ex. 5) or made the deposit before the Mamlatdar- 
In a case reported in Amritlal v. Sadashiv, (46 Bom. L. R. 482), it was held that r. 89 must be 
strictly construed and there was no room for any equitable considerations to be weighed in an 
application of that rule. It is obvious that the mortgage (ex. 28) has no effect as it was executed 
after the sale took place. It could not give to appellant No. 2 any interest in the property.” 


- The applicants applied in revision to the H-gh Court. 


N. M. Hungund, for the applicants.- 
U. S. Hattyangadi for G. P. Murdeshwar, for the opponents. 


Cuaca C. J. The facts leading up to this civil revision application are that a 
money decree was passed against the judgment-debtor, applicant No. 1, and his 
judgment-creditor applied for the execution of that decree by attachment of certain. 
RE belonging to the judgment-debtor. The execution proceedings were trans- 
ferred to the Collector and the Collector sold the attached lands on December, 
28, 1944. This property was purchased at tke auction sale by opponent No. 2. 
On January 18, 1945, the Poen mortgaged the property to applicant 
No. 2 and it was provided in the mortgage deed that applicant No. 2 should keep 
with himself a sum of Rs. 1,750 out of the mortgage amount which was advanced 
to the judgment-debtor for the pepo of depositing the amount in Court to set 
aside the auction sale which had taken place. On January 15, 1945, this sum of 
Rs. 1,750 was deposited in Court by the mortgagee. On January 27, 1945, a 
joint aplication was made by the mortgagee and the judgment-debtor to set aside 
the sale. The learned Judge before whom the application came rejected the 
application holding that the deposit was made by the mortgagee and not by the 
siidgment-débtor and, therefore, he could not set aside the sale. The matter went 
in appeal and the lower appellate Court took the same view. Now the matter, 
comes before us in civil revision application. 

The application to set aside the sale has been made by the judgment-debtor. 
The money that was deposited, viz. Rs. 1,750, belonged to the judgment-debtor 
and it was under the directions of the judgment-debtor that the amount was de- 
posited by the mortgagee. It is true that the physical act of depositing the amount 
was performed by the mortgagee and not by the judgment-debtor, and Mr. Hatt- 


yangadi, on behalf of the opponents, contends zhat under O. XXI, r. 89, not only 


the application has got to be made by the judzgment-debtor to set aside the sale, 
but the deposit has to be made by the judgment-debtor in person. According to. 
him the law requires that the deposit should be either by the judgment-debtor in 
person, or if he does not want to make the deposit, he must proceed under O. IU, 


r. 2, and must have a recognised agent for the purpose of performing that act. | 


In our view, that is taking much too technical and also an erroneous view of the 
provisions of O. XXI, r. 89. It is true that as C. XXI, r. 89, interferes with vested 
interests which have come into existence by the sale of the property, the rule must 
be strictly construed, and what is required by the rule and what is mandatory is 
that the application must be made by the judgment-debtor. What is also re- 
quired by the rule and what is also mandatory is that the deposit of the amount 
must be the deposit by and of the judgment-debtor. But the rule does not require 
that the judgment-debtor for instance cannot send his clerk with the money to 
the Court to make the deposit. It would be absurd to construe the rule to meam 
that the judgment-debtor himself must walk to the Court and with his own hands 
pay the amount to the proper officer of the Court. So long as we have the position 
that the judgment-debtor is sending his own money for deposit and the deposit is 
being made by some one who does it under the directions of the judgment-debtor, 
the rule is satisfied. 

Our attention has been drawn to a decision of the Allahabad High Court in Syed 
Ibne Hasan v. Din Dayal. In that case Mr. Justice Sen took the view that under 


1 [1981] A. L R. AlL 449; 
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O. XXI, r. 89, the deposit must be made by the judgment-debtor in person, or by a 
recognised agent under O. II, r. 2. With great respect to the fea red Judge, 
we are unable to take the same view of the law and we might point out that the 
learned Judge had not before him an earlier decision and a decision of a divisional 
bench of his own Court which is reported in Madhuri Saran v. Bishambhar Nath.1 
In that case the judgment-debtors had mortgaged their property after the pro- 

perty had been sold in execution, and the judgment-debtors and the mortgagees, 
by means of separate applications, paid into Court the amount needed to get the 
sale set aside, one party tendering approximately two-thirds of the amount and 
the other one-third; and Justice Sir Cecil Walsh and Mr. Justice Banerji held that 
there was nothing illegal in payment being made in that way and that the two 
payments should be treated as one and as being the payment of the judgment- 
debtors. Then there is a decision of the Madras High Court which has taken the 
same view as we are suggesting to be the correct view. The decision is reported in 
Hanumayya v. Bapanayya,? and the view that Sir Lionel Leach, Chief Justice, 
and Mr. Justice Wadsworth took was that the personal attendance of the judgment- 
debtor was not nec when paying the money. All that was necessary was 
that the deposit should be made on behalf of the judgment-debtor and under his 
directions. Both these conditions are satisfied here. The mortgagee has paid the 
amount on behalf of the judgment-debtor-and under his directions. 

We, therefore, set aside the order of the executing Court and set aside the sale. 
Applicants to get the costs in this Court. No order as to costs in the Courts below. 

Rule in stay application made absolute. :No order as to costs. 


Rule made absolute. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
VISHNU RAMKRISHNA WANI v. NATHU VITHAL WANL* 


Indian Evidence Act (I of 1872), Secs. 71, 68—Indian Succession Act (XXXIX of 1925), Sec. 63— 
Execution of will—Eamination of one attesting witness—Witness establishing his own attes- 
tation only—Whether due execution of will proved—Construction—High Court tn appeal in 
cases of wills acts as Court of Conscience. 


The execution of a will does not merely mean the signing of it by the testatrix or putting 
her thumb impression on the document, but it means all the formalities required and laid 
down by s. 68 of the Indian Succession Act, 1925. Therefore, if the one of the attesting 
witnesses, who is permitted under s. 68 of the Indian Evidence Act, 1872, to prove the execu- 
tion of the will, fails to do so, then his evidence has to be supplemented by the other attesting 
witness being called to prove the due execution of the will. 

Section 71 of the Indian Evidence Act, 1872, provides that if the attesting witness denies 
or does not recollect the execution of the document, its execution may be proved by other 
evidence. This is a sort of a safeguard introduced by the Legislature to the mandatory 

' provisions of s. 68 of the Act, where it is not possible to prove the execution of the will by 
calling attesting witnesses, though alive. Section’ 71 can only be requisitioned when the 
attesting witnesses who have been called fail to prove the execution of the will by reason of 
either their denying their own signatures, or denying the signature of the testator, or having 
no recollection as to the execution of the document. The section has no application when 
one attesting witness has failed to prove the execution of the will and other attesting witnesses 
are available who could prove the execution if they were called. 

Section 68 of the Indian Evidence Act is not permissive or enabling. It lays down the 
necessary requirements which the Court has to observe in order that a document can be held 
to be proved. The principle underlying the section is that execution of the will must be 
proved by at least one attesting witness, that it is only an attesting witness who is entitled 

.to prove the execution of the will.. It is a concession that the Legislature has made. If 
that concession does not result in complying with the mandatory requirements of s. 68, the 
only proper method is to call the other attesting witness, so that both the attesting witnesses 
are before the Court, and the due execution of the will is proved by the two attesting wit- 
nesses which are necessary before a will can become a valid document. 


1 (1927) I. L.'R. 49 AIL 889. No. 191 of 1944,from the decision of N. V . 
2 [1945] Mad. 566. ` “  ‘Ransubhe, Civil Judge (Senior Division), at 
+ August 10, 1948. First Appeal Jalgaon, in Special Suit No. 10 of 1943. 
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, The High Court, in dealing with the case of a will in appeal, acts as a Court of Conscience. 
It is for the High Court to be satisfied whether the document put forward is the last will and 
testament of the testator. If it finds that the wishes of the testator are likely to be defeated 
or thwarted merely by reason of want of some technicality, as a Court of Conscience it would 
not permit such a thing to happen. The mere fact that the propounders of the will were 
negligent—or even grossly negligent—in not complying with the requirements of a statute and 
proving the will as they ought to have done, cannot deter the High Court from calling for 
the necessary evidence in order to satisfy itself whether the will was duly executed or not. 

A will was executed by the testatrix by putting her thumb impression on it, and the 
execution was attested by ‘four witnessss. The party propounding the will, in support 
of it, examined only one of these four attesting witnesses, although the other three were 
alive. One of these three was subpoenaed and was present in Court but he was not 
examined. The attesting witness who wa3 examined established that the will was attested 
by him only:— 

Held, that the party propounding the will had failed to prove due execution of the will 
as required by s. 68 of the Indian Evidence Act, 1872. 

Roda Framroze v. Kanta Varjioandas, followed. 

` Murari Lal v. Muhammad Samiuddin Ahmed Khan’ and Shib Dayal v. Sheo Ghulam, * 

dissented from. i 
$ Ayenati Shikdar v. Md. Esmail, distinguished. 
Coles v. Coles’, referred to. 


Tux parties to the suit are shown in the following pedigree :— 





ea 
| : 
Narayan Hari=Gangabai 
| erik i 
Madhav Ni abai=Natu 
(deft. No. 1) 
l 
Murlidhar Vasudev Ramkrishna = Gitabai 
i f | 
Vishnu Laxman Ramohandra 
(plf. No. 1) (plf. No. 2) (plf. No. 8) 


One Shivram had three sons, Narayan, Hari and Ramkrishna. Narayan’s son , 
Madhav died in 1986 leaving two sons, Murlidhar and Vasudev. Hari who was 
married.to Gangabai died in 1927. They had a daughter Narmadabai who died - 
in 1986 leaving her husband Natu (defendant No. 1).  Cangebal died on July 22, \ 
1941. Ramkrishna died in 1989 leaving his widow Gitabai and three sons, Vishnu, ! 
Laxman and Ramchandra (plaintiffs Nos. 1-8). Narayan, Hari and Ramkrishna \ 
had separated a long time ago. 

On July 14, 1941, Gangabai made a will under which she disposed of her property | 
by giving a part of it to defendant No. I, another part of it to Pandurang (defen- 
dant No. 2) who was a distant relation of Hari, and the third part to charity. 

On February 4, 1948, the plaintiffs filed the present suit against the defendants 
to recover possession of certain property alleging that it belonged to their paternal 
uncle Hari as his self-acquired property. The defendants set up Gangubai’s will 
in answer to this claim. 

The trial Court held that Gangabai’s will was proved, that under it the eaten 
dants were legatees and dismissed the plaintiffs’ suit. 

The plaintiffs appealed to the High Court. 


K. N. Dharap, with S. G. Patwardhan and M. M. Virkar, for the appellants. 
R. B. Kotwal, for respondent No. 1. 

V. R. Gadkari for B. N. Gokhale, for respondent No. 2. 

A. G. Desai, and R. B. Kotwal, for respondent No. 8. 
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Cuacia C. J. This appeal arises out of a suit filed by the plaintiffs for possession 
of certain properties, and in order to appreciate the contentions of the parties it is 
necessary to set out a pedigree which will explain the relationship of the parties 
necessary to understand the material questions. 

One Shivram had three sons : Narayan, Hari and Ramkrishna. Narayan had a 
son Madhav who died in 1986 and his sons are Murlidhar and Vasudev. Hari 
was married to Gangabai and Hari died on March 22, 1927. Gangabai died on 
July 22, 1941. Hari and Gangabai had one issue, a daughter Narmadabai who 
died in 1985. She was married to Natu, who is defendant No. 1 in the suit. 
Ramkrishna died in 1989 and his widow is Gitabai, and Ramkrishna had three 
sons : Vishnu, Laxman and Ramchandra, who are plaintiffs Nos. 1, 2 and 8. 
Narayan, Hari and Ramkrishna separated a long time ago. Gangabai made a 
will on July 14, 1941, and by that will she disposed of the property in suit by giving 
a part of it to defendant No. 1, another part of it to defendant No. 2, who was a 
distant relation of Hari, and the third part to charity, appointing defendants 
Nos. 1 and 2 as trustees of that charity. Defendant No. 8 is a purchaser of defen- 
dant No. 1’s share in the property which he claims under the will of Gangabai. 
The defendants in answer to the plaintiffs’ claim for possession of the property in 
suit set up Gangabai’s will, and.the trial Court held .that Gangabai’s will was 
proved, that under the will defendants Nos. 1 and 2 and Charity were legatees 
and that the plaintiffs were not entitled to succeed in the suit which they had 
brought. From that decision the plaintiffs have come in appeal before us and 
various points have been raised by Mr. Dharap on behalf of the plaintiffs. 

The first contention is that under the will of Hari dated May 5, 1926, Hari 
constituted Gangabai merely a limited owner of the property in suit and Gangabai 
had no.right to dispose of this property. If that contention were sound, then on 
Gangabai’s death the plaintiffs would succeed to the property as the next rever- 
sioners of. Hari: In order to test this contention we must look at the provision 
of the will of Hari. In cl. 5 of that will Hari states that on his death his wife 
Gangabai was to be the owner of the property and excepting her no other person 
should have any right or interest over the said property. He then expressly ex- 
cludes his brothers, nephews or other heirs from claiming any right, title or interest 
to the property. The.testator then repeats and reiterates what he has'already 
stated and he says that after his death his wife should enjoy the property as owner 
thereof and should be the absolute owner and she would be fully entitled todispose of 
or transfer, the same. Mr. Dharap has relied on one provision in this: clause 
which comes subsequently, which according to him makes it clear that the inten- 
tion of Hari was not to make his wife the absolute owner of the property and that 
provision is with regard to his daughter Narmadabai. The testator provides in 
the will that if there remained any property after the death of his wife, her daughter 
Narmadabai should be the owner thereof. But he goes on to say that if, per chance, 
the order of death of the three persons, namely himself, his wife and his daughter, 
should be changed, then the survivor of these three shall deal. with this property 
as owner thereof and shall be owner thereof. Whatever might have been the 
position if Narmadabai had survived her mother, the position is clear when we look 
to the circumstances prevailing on the death of Gangabai. The will of Gangabai 
only begins to speak at her death and at her death her daughter was not alive, and 
it is clear from the provisions of her husband’s will that she being the survivor of 
herself, her husband and her daughter, her husband intended that she should be 
the absolute owner of the property. Therefore, at her death she had fult power to 
dispose of her property ‘as she wished, and we do not agree with Mr. Dharap’s 
contention that the will of Hari read as.a whole constituted his wife merely a 
limited. and not an.absolute owner. oer 

` Then Mr. Dharap wanted to raise two contentions. with regard to the will itself; 
assuming that Gangabai was the-absolute owner and capable of disposing of the 
property. Mr. Dharap contended, in the first place, that Gangabai did not have a 
saund and disposing mind, and, secondly, that the due execution of the will had not 
been established. We have not. heard Mr. Dharap on the first point. ' Having 
heard him for some time on the second point we have come to the conclusion that 
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this is a case where it is essential that further evidence should be placed before the 
Court and therefore we have decided to remand the matter back to the trial Court. 
The reasons which have led us to this conclusion are these : 

The will is alleged to have been executed by Gangabai by her putting her thumb 
impression on the will, and the executicn is attested by four attesting witnesses : 
Dr. Amrit D. Pillay, Onkar Lahanu, Laxman Sonu Wani and Vishnu Nathu Wani. 
‘The defendants, in support of the will, only examined one of these four attesting 
witnesses, and that was Dr. Pillay. It is not disputed that the other three attesting 
witnesses are alive and are subject to the process of the Court. It is also not dis- 
puted that as a matter of fact one of them, viz. Onkar Lahanu, was actually 
subpoenaed by the defendants, was present in Court for a long time and was still 
not examined. Mr. Dharap’s contention is that the only attesting witness Dr. Pillay, 
assuming his evidence is to be accepted in toto, does not prove the due execution 
of the will, and the evidence with regard to the execution of the will cannot be 
supplemented by other evidence which the defendants have called. For instance, 
they have called the evidence of defendants Nos. 1 and 2 themselves and also the 
evidence of the writer. But Mr. Dharap’s contention is that it is not open to the 
Court to travel outside the evidence of Dr. Pillay, the attesting witness, in order to 
come to the conclusion whether the will has been duly executed or not. We 
have got to look to s. 68 of the Indian Succession Act in order to ascertain what the 
Legislature intended to be the due execution of a will. Section 68 requires proof of 
three things mentioned in sub-cls. (a), (b) and (c) of that section before it can 
be said that a will has been duly executed. The first is that the testator has to 
sign or affix his mark to the will, or it has got to be signed by some other person 
in his presence and by his direction. The second is that the signature or mark 
of the testator, or the signature of the person signing at his direction, has to appear 
at a place from which it could appear that by that mark or signature the document 
was intended to have effect as a will, and the third, which is the most. important 
and with which we are concerned in this appeal, is that the will has to be attested 
by two or more witnesses and each of these witnesses must have seen the testator 
sign or affix his mark to the will, or must have seen some other person sign the 
will in the presence and by the direction of the testator, or must have received 
from the testator a personal acknowledgment ‘of his signature or mark, or of the 
signature of such other person, and each of the witnesses has to sign the will in the 
presence of the testator. And then the section makes a departure from the English 
law, viz. that it is not necessary that the witnesses should sign in the presence 
of each other. Turning to the evidence of Dr. Pillay which has been recorded 
by the trial Court, Dr. Pillay says that he went to the house of Gangabai after 
she had placed her thumb mark on the will, and when he came near her she ack- 
nowledged before him that the thumb mark on the document was hers. He also 
says that Onkar Lahanu, one of the attesting witnesses, was there when he arrived. 
From this evidence it is clear that as far as his own attestationis concerned, he has 
proved it as required by s. 63. Although he did not see Gangabai put the thumb 
impression on the document, she acknowledged it in his presence and he signed the 
will in the presence of the testatrix. But the difficulty arises with regard to the 
second attestation. As far as Onkar Lahanu is concerned all that this witness is 
in a position to say is that he was present near Gangabai when he came there. 
He has not seen Onkar Lahanu seeing the testatrix put the thumb impression. 
He cannot depose to the fact that Gangabai acknowledged to Onkar Lahanu 
that the thumb impression was hers. He is not in a position to say that Onkar 
Lahanu signed the will in the presence of the testatrix. Therefore, it is clear that 
reading only the evidence of Dr. Pillay all that he established is that the will was 
attested by him only. The attestation of the second witness is not established by 
him and, therefore, if the evidence with regard to attestation was to be confined 
to the evidence of Dr. Pillay, one of the important factors necessary to be estab- 

` lished for the due execution of the will, viz. attestation by two witnesses, would be 
absent in this case. Mr. Desai for the respondent argues that there is ample 
evidence on the record which will satisfy the Court that the other witnesses attested 
the will in the manner required by the law, and the question that we have got to 
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consider is whether it is open to the Court to consider other evidence for the pur- 
pose of satisfying itself that the will was attested by two witnesses. 

Section 68 of the Indian Evidence Act provides that if a document is required 
by law to be attested, it shall not be used as evidence until one attesting -witness 
at least has been called for the purpose of proving its execution, if there be an 
attesting witness alive and subject to the process of the Court and capable of giving 


evidence. Therefore, s. 68 makes an-important concession to those who wish to 


prove and establish a will in a Court of law. Although the Indian Succession Act 
requires that a will has to be attested by two witnesses, s. 68 permits the execution. 
of the will to be proved by only one attesting witness being called.: But it is 
important to note that at least one witness should be. in a position to prove 
the execution of the will. If that attesting witness can prove the execution of the 
will, the law dispenses with the evidence of the other attesting witness. But if 
that one attesting witness cannot prove the execution of the will, then his evidence 
has to be supplemented by the other attesting, witness being calléd to prove the 
execution. this case the one attesting witness who has been called, and he is 
the only attesting witness, Dr. Pillay, does not prove the execution of the will. 
The execution of the will does not merely mean the signing of it by the testatrix 
or putting her thumb impression on the document, but it means alt the formalities 
required and laid down by s. 68 of the Succession Act, and, as we have already 
pointed out, Dr. Pillay is not in a position to prove the attestation of the will by the 
second witness, and, therefore, the evidence of Dr. Pillay. falls short of the manda- 
toit ome of s. 68 of the Evidence Act. ; 

this connection our attention was drawn to s. 71 of the Indian Evidence Act. 
It provides that if the attesting witness denies.or does not recollect the execution 
of the document, its execution may. be proved by otherevidence. This is a sort of a 
safeguard introduced by the Legislature to the mandatory provisions of s. 68, 
where it is not possible to prove the execution of the will by calling attesting 
witnesses, though alive. Section 71 can only be requisitioned when the attesting 
witnesses who have been called fail to prove the execution of the will by reason of 
either their denying their own signatures, or denying the signature of the testator, 
or having no recollection as to the execution of the document. Section 71, in our 


' opinion, has no application when one attesting witness has failed to prove the 
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execution of the will ahd other attesting witnesses are available who could prove 
the execution if they were called. In any case, on the facts that we have before 
us there is no question of any attesting witness denying or not recollecting the 
execution of ‘the document. The difficulty with Dr. Pillay’s evidence is that he 
can only speak to a part of the execution of the document. He cannot depose to 
all the formalities which go to constitute the execution of a will. 

In this connection s. 69 of the Evidence act may also be looked at. That pro- 
vides for cases where no attesting witnesses can be found and then the Legislature 
provides for po of the will by proving the handwriting of one of the attesting 
witnesses and the signature of the executant of the document to be in the hand- 
writing of that person. TE 
` Mr. Desai’s contention is that s. 68 does not rule out supplementary evidence 
in case the one attestihg witness who has been called does not succeed in speaking 
to all the ingredients which go to make the due execution of the will. Mr. Desai 
says that the only mandatory provision of s. 68 is that one attesting witness has 
to be called, and according to him once that has been done, any lacuna in the evi- 
dence can be filled up by calling witnesses other than the attesting witnesses. We 
cannot accept that contention. The whole principle underlying s. 68 is that exe- 
cution of the will must be proved by at least one attesting witness, that it is only 
an attesting witness who is entitled to prove the execution of the will. As we have 
pointed out, it is a concession that the Legislature has made, and if that con- 
cession does not result in complying with the mandatory requirements of s. 68, 
then the only proper method is to the other attesting witness so that both the 
attesting witnesses are before the Court and the due execution of the will is proved 
by the two attesting witnesses which are necessary before a will can become a 
valid document. 
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The rule of English law is also the same. To prove the attestation of a will in the 
Court of Probate, it is not necessary to examine both attesting witnesses. But 
a party propounding a will is bound to call at least one of the attesting witnesses, 
if he can be produced, to prove due execution, and, if such witness fails to prove 
due execution, he is bound to call the other, although he may know him to be an 
adverse witness. (See Mortimer on Probate, 2nd edn., p. 267). Therefore, 
the rigour of the law in England has gone to this length that the duty is cast upon 
the party propounding the will to call the other attesting witness in case the first 
witness is not sufficient to prove the execution of the will even if that witness 
happens to be an adverse witness, and it is only then when the second witness has 
been called and he turns out to be hostile that the right arises of leading other 
evidence. This principle is based on the leading case of Coles v. Coles and 
Brown. 

Our attention was drawn to the decision of the Calcutta High Court in Ayenati 
Shikdar v. Md. Esmail,? where a bench of Mr. Justice Jack and Mr. Justice 
Mitter held contrary opinions with regard to the very point which we are considering. 
According to Mr. Justice Jack, where out of two attesting witnesses one is produced 
but turns hostile, other evidence becomes admissible under s. 71, and the plaintiff 
is not bound to produce the other, though alive, whom there are grounds to believe 
to be hostile. But according to Mr. Justice Mitter it was not intended by enacting 
s. 71 to differ from the rule of English law that the evidence of the other witnesses 
should not be introduced unless the absence of the other attesting witness was 
satisfactorily explained in the case where one of the two attesting witnesses had been 
called and had denied execution. With very great respect, we prefer the view taken 
by Mr. Justice Mitter ; but we may point out that really the facts of this case are 
very different from the facts Mr. Justice Jack and Mr. Justice Mitter were consider- 
ing. In our opinion s. 71 has no application at all because this is not a case where 
Dr. Pilay has turned hostile or has stated that he has no recollection as to the exe- 
cution of the document. It is only in those two cases that s. 71 has any applica- 
tion. 

`” In Murari Lal v. Muhammad Samiuddin Ahmed Khan’ a divisional bench of the 
Allahabad High Court, Mr. Justice Thom and Mr. Justice Allsop, held that there 
was nothing in the Evidence Act to preclude a person from adducing as witness to 
the execution of the deed any person who happened to be present when the deed 
was executed and actually saw it signed by the executant and by the attesting 
witnesses. According to these learned Judges, s. 71 was merely permissive in 
character and did not render other evidence which was relevant and admissible 
evidence inadmissible. With very great respect, it is true that s. 71 is a permissive 
and enabling section and permits a party to lead certain kind of evidence under 
certain circumstances. But what we have to consider is not so much s. 71 as the 
mandatory provisions of s. 68. Section 68 is certainly not permissive or enabling. 
It lays down the necessary requirements which the Court has to observe in order 
that a document can be held to be proved. A ; 

There is an earlier decision of the Allahabad High Court in Shib Dayal v. Sheo 
Ghulam“ In that case the question was as to the execution of a mortgage deed, 
and this mortgage deed was attested by a large number of witnesses. One attesting 
witness only was called and he proved that he saw the mortgagor sign the mortgage 
and that he himself signed his name as an attesting witness. The other witnesses 
were not called, nor did the witness who was called say that any other attesting 
witness was present. On that the Court held that in the absence of any rebutting 
evidence, the mortgage-deed must be considered to be sufficiently proved. In 
coming to this conclusion the learned Judges relied on an earlier decision of that 
very Court in Uttam Singh v. Hukam Singh.® ‘With very great respect to the learn- 
ed Judges of the Allahabad High Court, they seem to have overlooked the fact that 
the decision on which they were relying was really based on s. 69 of the Evidence 


- 1 (1866) 1 P, 70. 4 (1916) I. L. R. 89 All. 241. 
2 [1927] A. I. R. Cal. 441. 5 (1916) L L. R. 89 AU, 112. 
8 [1987] A. I. R. All. 278. 








1948.]. VISHNU RAMKRISHNA V. NATHU VITHAL (4.C.3.)—Chagla C. J. 251 


Act; because in that case the executant and all the attesting witnesses to a mort- 

gage were dead and it was. held that the mortgage deed was sufficiently proved by- 

proving the signature of the mortgagor and the signtaures of two of the attesting 

witnesses. Again with very great respect, this decision, viz. Uttam Singhv. Hukam 

Singh, is nothing more than merely the enunciation of the very language and words 
by s. 69 of the Evidence Act. ` 

Then we have a decision of our own Court which is directly in point and that is 
Roda Framroze v. Kanta Varjivandas.1 That was a case of a will and it was duly 
signed by the testator and attested by two witnesses and only one attesting witness 
was. called to prove the will. Mr. Justice Kania (as he then was) who tried the 
case on the Probate Side held that even if the evidence of the one attesting witness 
was accepted in full, it did not satisfy the requirements of s. 68 because there was 
no evidence that the alleged second witness was present when the testator executed 
the document or had received from the testator a personal acknowledgment of his 
signature. On that ground Mr. Justice Kania dismissed the petition. The matter 
went to the Court of Appeal consisting of Sir Leonard Stone, Chief Justice, and 
Mr. Justice Divatia, and the Court of Appeal confirmed the decision of Mr. Justice 
Kania. Mr. Justice Divatia points-out (p. 715) : 

“Reading s. 68 of the Indian Succession Act with s. 68 of the Evidence Act, it seems to me to 
be clear that what the person propounding the will has got to prove is that the will was duly and 
validly executed and that must be done by not simply proving that the signature on the will 
was that of the testator but that the attestations were also properly made as required by el. (c) 
of s. 68. No doubt s. 68 of the Indian Evidence Act says that it is not necessary to examine both 
or all the attesting witnesses, but it does not.follow therefrom that if one attesting witness only 
proves that the testator had acknowledged his signature to him, it is not necessary that the ack- 
nowledgment by the testator before the other attesting witness need be proved. All that it 
means is that if two attesting witnesses had signed in each other’s presence, it is not necessary to 
examined both of them to prove that they had received the acknowledgment from the testator.” 
In our opinion, therefore, as the record stands, the défendants have failed to prove 
the due execution of the will as required by s. 68. 

The next question that we have to consider is what.order we should make in view 
of this finding of ours. Mr. Dharap strenuously argues that the duty of propound- 
ing the will was on the defendants. Although all the attesting witnesses were 
available to them they chose only to call one and they should not be given an op- 
portunity to make up the lacuna in the record by leading further evidence. We are 
dealing with the case of a will and we must approach the problemi as a Court of 
Conscience. . It is for us to be satisfied whether the document put forward is the 
last will and testament of Gangabai. If we find that the wishes of the testatrix 
are likely to be defeated or thwarted merely by reason of want of some technicality, 
we as a Court of Conscience would not permit such a thing to happen. We have 
not heard Mr. Dharap on the other point ; but assuming that Gangabai had a sound 
and disposing mind.and that she wanted to dispose of. her property as she in fact 
has done, the mere fact that the propounders of the will were negligent—and 
grossly negligent—in not complying with the requirements of s. 68 and proving the 
will as-they ought to have, should not deter us from calling for the necessary evi- 
dence in order to satisfy ourselves whether the will was duly executed or not. 
In this case there is an additional consideration why we should exercise our powers 
under O. XLI, r. 27. One ofthe legatees, as we have pointed out earlier, under the 
will is charity, and if the will is held not‘be proved, charity would be defeated. 
Therefore this is clearly a'case where the Court would require additional evidence 
which is available in order to satisfy itself and satisfy its conscience whether in 
fact the will was duly executed or not. "We therefore reverse the finding of the 
learned Judge as to the due execution of the will and send back this case for the 
learned Judge to give a proper finding after considering not only the evidence 
already led and which forms part of the record, but also considering such other 
evidence as the defendants may lead on the question of the due execution of the 
will. Such evidence must be confined to -the three attesting witnesses who are 
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available and have so far not been called. Under certain eventualities it may be 
open to the defendants to call evidence beyond these three attesting witnesses. 
As pointed out in “Mortimer on Probate” (p. 268) : 

“Tf an attesting witness called by a party propounding the will gives evidence against the will, 
such party may cross-examine him, and may call evidence to disprove such of the facts stated 
by the witness as are material to the issue, and to prove that he has made statements inconsistent 
with his evidence, although he denies having made such statements, and is not a hostile but merely 
an adverse witness; for such a witness is not the witness of either party, but of the Court.” 
This clearly shows that at this stage s. 71 of the Indian Evidence Act would apply, 
and if in this case the defendants find that the attesting witnesses give evidence 
against the will and they want to disprove their evidence, it would beopento them 
to lead evidence to disprove such evidence given by the attesting witnesses. After 
considering the evidence the learned Judge will give his finding and send the matter 
back to us for our consideration within three manths from the receipt of the record 
in the lower Court. 

With regard to costs, there is no doubt that defendants ought to have put before 
the Court all the evidence available, especially as the will was strongly contested 
and also because the defendants were responsible for the making of the will and were 
taking benefit under the will. We have not dealt with that aspect of the case; 
but it was certainly, their duty to do everything in their power to remove the sus- 
picion of the Court which is naturally aroused when the maker of a will takes bene- 
fit and propounds that document. We think the fairest order to make would be 
that the defendants should pay the costs of the plaintiffs of this appealin any event. 
The costs of the suit will abide by the final decision of this appeal. 


Order accordingly. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 


DHULESAHEB DAWALSAHEB JAMBAJI v. THE MUNICIPAL 
BOROUGH, BIJAPUR.* 

Indian Limitation Act (IX of 1908), art. 182, Hap. 1, para. 2—Decree partly joint and partly several 
against defendants—Darkhast in execution of joint portion of decree against one defendani— 
Another darkhast in execution of decree passed severally against remaining defendants—W hether 
open to decree-holder to avail himself of previous darkhast to save limitation in respect of sub- 
sequent darkhast. 

The principle underlying the second paragreph of expln. 1 to art. 182 of the Indian Limits- 
tion Act, 1908, is that when a decree is being executec against more persons than one who are 
jointly liable under the decree and the application fcr execution is only against one of them, 
the judgment-creditor is not barred from recovering the decretal amount from the remaining 
judgment-debtors if he fails to recover it from a particular judgment-debtor against whom 
he has applied for execution. This principle does not apply in a case where a decree is partly 
joint and partly several. 

In a suit filed by the plaintiff he obtained a decre2 against defendant No. 1 and the suit 
against defendants Nos. 2 and 8 was dismissed. On appeal by the plaintiff the District 
Judge passed a decree against all the defendants. In the decree it was provided that costs 
of the appeal were to be paid by defendants Nos. 3 and 8 and the costs of the trial Court 
by all the defendants. An appeal to the High Court by defendants Nos. 2 and 8 was dis- 
missed with costs on December 6, 1988. On July 5, 1688, the plaintiff filed a darkhast against 
defendant No. 1 to execute the District Court’s decree. (This was disposed of on December 
18, 1941, defendant No. 1 paying the amount of the decree and also the costs in the trial 
Court. On April 8, 1948, the plaintiff filed a darkhast against defendants Nos. 2 and 8 to 
recover the costs of the two appeals, in execution of the decree of the High Court passed on 
December 6, 1988. Defendants Nos. 2 and 8 contenced that the darkhast was barred by 
limitation. On the question whether it was open to the plaintiff to avail himself of the 
darkhast filed on July 5, 1988, to bring his subsequen; darkhast in time :— 


* Decided, August 80, 1948. Second Ap- in Appeal No. 118 of 1944, se aside the 
eal No. 110 of 1945, against the order passed order pessed by H. S. Patil, Joint Civil Judge 
y M. B. Honavar, District Judge at Bijapur, (Junior Division), in Darkhast No. 210 of 1948. 
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Held, that the decree for costs of the two appeals against defendants Nos. 2 and 8 could not 
‘be looked upon as a joint decree against all the defendants, that it was not open to the 
plaintiff to avail himself of the darkhast filed against defendant No. 1 on July 5, 1938, as 
that darkhast did not take effect against defendants Nos. 2 and 8, and that, therefore, the 
darkhast filed on April 8, 1948, was barred by limitation. 

-~ Nand Lal Saran v. Dharam Kirti Saran! and Charu Chandra Roy v. Hrishikesh Roy, 
followed. 
Subramanya Chettiar v. Alagappa Chettiar, dissented from. 


THE Municipal Borough, Bijapur, (plaintiff) filed Suit No. 264 of 1984, against 
Kasimsaheb, Dhulesaheb and Abdulsaheb (defendants Nos. 1, 2 and 8), to recover 
a certain sum of money. The trial Court decreed the plaintiff’s claim only against 
defendant No. 1 and dismissed the suit against defendants Nos. 2-and 8. The 
plaintiff appealed to the District Court against the decree dismissing the suit against 
defendants Nos. 2 and 8. Defendant No. 1 was not a party to this appeal. Thea ap 
peal Court allowed on August 11, 1986, the appeal and awarded to the plaintiff t 
amount claimed and costs of suit against all the defendants. The decree, however, 
pe n that the costs of the appeal should be paid only by defendants Nos. 2 
and 8 

Defendants Nos. 2 and 8 preferred a , second ap eal to the High Court against 
decree of the District Court. This appeal was Teosed on December 6, 1988. 
When the appeal in the District: Court was pending, the plaintiff filed darkhast 
No. 298 of 1986 on April 8, 1986, for execution of the decree against defendant No. 1 
alone. This darkhast was disposed of on August 12,1986. 

The plaintiff filed another darkhast No. 474 of 1988 on July 5, 1988, against 
defendant No. 1 alone and this darkhast was disposed of as fully satisfied on 
November 22, 1941. 

On April 8, 1948, the plaintiff filed darkhast No. 210 of 1948 against defendant 
No. 2 to recover from him the amount of costs awarded by the two appeal Courts. 
Defendant No. 2 contended that the darkhast was not in time. as no darkhast 
was filed against him within three years from the date of the High Court’s decree. 
The trial Judge dismissed the application for execution observing as follows :— 

“But it may be noted that defendant No, 1 was not liable for the costs of the lower Appellate 
Court and there was no darkhast against defendants Nos. 2 and 8 for these costs. Application 
made against one or more of judgment-debtors can be taken advantage of against the other 
judgment-debtors when the decree or order has been passed jointly against all those judgment- 
debtors. It will not be of any avail against the others when the liability is several. Defendant 
No. 1 could not be said to become joint debtor so far as these costs are concerned. Therefore, 
darkhast against defendant No. 1 (darkhast No. 474 of 1988) could not be of any avail against 
defendants Nos. 2 and 8 to save time. There was no darkhast against defendants Nos. 2 and 8 
for the costa on the strength of the lower appellate decree. No darkhast for the costs of the 
High Court has been filed till this application against defendants Nos. 2 and 8. More than 8 
years have passed after the date of the High Court’s decree. Therefore, the present darkhast 
application is clearly barred by time.” 

7 a appeal the District Judge set aside the order of the trial Court observing as 
‘ollows :—~ 

“Tho lowe Gont split tke daseos tuto grónpé and finda that it Jo pathy fotnot und partay several 
for which there is no justification in explanation I. The decree has been passed jointly against 
more persons than one, and the fact that in one clause it is passed severally against one person, 
makes it nonetheless a decree passed jointly against more persons than one. This view of Jackson 
J. has been affirmed on Letters Patent Appeal (vide 50M L J. 215). Itis true that the Alla- 
habad High Court has dissented from this view in Nand Lal v. Dharam Kuti, I. L. R.48 All. 877. 

It appears that this view of the Allahabad High Court is contrary to the view taken by that 
High Court in Ghulam v. Dambar Singh, I.L. R. 40 AN. 206. With due respects to their 
Lordships of the Allahabad High Court, I prefer to follow the Madras view because it appears to 
me as held by the Madras High Court that where any part of the decree is joint the case must fall 
within the second part of the explanation I and that it will not be proper to split up the decree 
partly as joint and: partly as several. The learned pleader for the respondent has tried to dis- 


1 Goat I. L. R. 48 All. 877. 8 (1908) I. L. R. 80 Mad. 268, 
2 [1937] A. I. R. Cal. 547. a 
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tinguish the Madras decision on the ground that the defendant No. 1 was not a party to the 
appeals in the District Court and the High Court. But O. XLI, r. 88, of the Code of Civil Pro- 
cedure enables the Appellate Court to deal with the entire decree although the appeal may be 
as to a part of the decree and also to give-directions in favour of the parties, who have not actually 
filed any appeal or cross-objections. So even though one of the joint judgment-debtors be not a 
party to the appeal he will be bound by the decree passed in appeal. I am, therefore, unable to 
agree with the learned pleader fog the respondent that the Madras decision can be distinguished 
on that ground. I find that para. 2 of cl. 2 of explanation I in-col. 8 of art. 182 applies to this 
case and that the execution application made in 1988 against the defendant No. 1 alone takes 
effect against all the three defendants. The final order on that application was made only on 
22nd November 1941 and so the application under appeal made on 8th April 1948 ıs in time.” 


Defendant No. 2 appealed to the High Court. 


G. R. Madbhavi, for the appellant. 
N. M. Hungund, for the respondent. 


Cuacia C. J. This appeal arises out of execution proceedings, and a few facts 
may be stated in order to appreciate the contentions of the parties before us. It 
seems that the plaintiff as the decree-holder obtained a decree in Suit No. 264 of 
1984 against defendant No. 1 and the suit against defendants Nos. 2 and 8 was 
dismissed. The plaintiff-Municipality appealed against the order of dismissal. 
On August 11, 1936, the learned District Judge allowed the appeal and awarded 
to the Municipality a decree against all the defendants. There wasalso a provision 
in the decree for the costs of the appeal and that provision was that the costs of the 
appeal were to be paid by defendants Nos. 2 and 8. The costs of the trial Court 
were made payable by all the defendants. On April 8, 1986, while the appeal 
before the District Court was pending, darkhast No. 298 of 1986 was filed by the 
Municipality to execute the decree of the trial Court against defendant No. 1, and 
on August 12, 1986, that darkhast was disposed of. From the judgment of the 
District Court defendants Nos. 2 and 8 preferred an appeal to this Court and this 
Court dismissed the appeal with costs. ‘While this appeal was pending before this 
Court, on July 5, 1988, the Municipality filed darkhast No. 474 of 1988 to execute 
the appellate decree passed in the appeal disposed of by the District Court. That 
darkhast was filed against defendant No. 1 only and in that darkhast the Munici- 
pality claimed the whole of the decretal amount, the costs of the trial Court and the 
costs of the appeal before the District Court. Obviously the Municipality was in 
the wrong in trying to execute the decree with regard to the costs of the appeal 
azainst defendant No. 1, and in the darkhast proceedings they withdrew that claim. 
On December 13, 1941, that darkhast was disposed of by defendant No. 1 paying 
the amount of the decree and also the costs of the trial Court. Then on April 
8, 1948, the present darkhast, from which this ap arises, was filed by the 
Municipality against defendant No. 2 to recover the costs of the two appeals. 
The executing Court took the view that the darkhast was barred by limitation and 
dismissed it. The learned District Judge came to the opposite conclusion and 
reversed the order of the trial Court. © 

Now, what the judgment-creditor is executing is the decree of this Court passed 
on Detember 6, 1988, and prima facie as the present darkhast is filed on April 8, 
1948, the darkhast is barred by limitation. But the judgment-creditor seeks to 
avail itself of the darkhast filed on July 5, 1988, viz. darkhast No. 474 of 1938, and 
the short point that we have to consider is whether it is open to the Municipality 
to avail itself of that darkhast. That darkhast was only against defendant No. 1 ; 
it was not against defendants Nos. 2 and 8. But the contention of Mr. Hungund 
fcr the respondent is that as the decree that was passed was a joint decree against all 
the defendants the darkhast filed against defendant No. 1 only must take effect 
also against defendants Nos. 2 and 8, and for this purpose reliance is placed on 
ioe 2of expln. Ito art. 182 of the Indian Limitation Act. This paragraph 

eals with decrees which are severally passed against judgment-debtors and decrees 
which are passed jointly against judgment-debtors. With regard to decrees which 
are passed severally, the explanation provides that execution of such a decree against 
one of the judgment-debtors cannot take effect against the other judgment-debtors. 
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With regard to joint decrees the provision is that an application for execution 
against one of the judgment-debtors would take effect against them all 
Mr. Hungund’s contention is that if there is a decree against more than one 
judgment-debtor, even though a portion of it may be against some and a portion of 
it may be against the others, it must be looked upon as a joint decree. It seems to 
ine that this argument on the face of it is untenable and fallacious. ‘There may bea 
decree containing various provisions; some provisions may be against all the 
judgment-debtors jointly; others may be provisions severally against some or other 
of the judgment-debtors. Merely because in a part of it the decree is joint against 
all the defendants, to say therefore that it is a joint decree is a proposition which, 
in my opinion, is unstatable and inarguable. According to Mr. Hungund, then, 
one can never have a decree which is partly joint and partly several. If it is 
partly joint, then the. whole of it is joint and the second part of the explanation 
would apply to-such a decree. E 


For the purpose of this argument strong reliance is placed on a decision 
of the Madras High Court in Subramanya Chettiar v. Alagappa Chettiar! 
which is a judgment of a divisional bench, consisting of Sir Arnold White, Chief 
Justice, and Mr. Justice Miller. There the decree for’ mesne profits was only 
against defendants Nos. 1 and 2, and a joint decree for his costs against defen- 
dants Nos. 1, 2, 6 and 9, and the question was whether the application made for 
execution of the joint decree could take effect against all the defendants within the 
meaning of the Explanation to art. 182. The bench of the Madras High Court 
held that the second paragraph of the lanation to art. 182 must be read 
literally, and they took the view that although part of the decree was joint in so far 
as it related to costs and part of the decree was several in so far as it related to mesne 
profits, still the decree must be looked upon as a joint decree. With very great 
respect, I am unable.to agree with this view of the Madras High Court. It is 
difficult to understand why even a literal in tation of the second paragraph 
of explanation to art. 182 should drive one to the conclusion to which the Madras 
High Court seems to have been driven. When the explanation speaks of a decree, 
it must include a decree or part of a decree or a portion of a decree, and putting that 
interpretation upon the second paragraph of the explanation it is easy to reconcile 
all difficulties and to come to a solution which is not illogical or anomalous. The 
Allahabad High Court has refused to. follow the Madras High Court in its interpre- 
tation and has taken a contrary view. ‘The case is reported in Nand Lal Saran v. 
Dharam Kirti Saran, and as that Court points out, the principle underlying the 
second paragraph of expln. I to art. 182 is that when a decree is being executed 
against A, B and C who are jointly liable under the decree and the application for 
execution is only against one of them, the judgment-creditor should not be barred 
from recovering the decretal amount if he fails to recover it from a particular 
judgment-debtor against whom he has applied for execution. But that principle 
would not apply in a case where a decree is partly joint and partly several. 


The Calcutta High Court had also to consider the same question and it considered 
it in the case of Charu Chandra Roy v. Hrishikesh Roy,’ and the principle that 
Mr. Justice Mukherjea laid down was that thetest that should be applied should be 
whether the separate relief given against a particular defendant is really a part of 
the joint decree passed against.all the defendants. If it is so, then the execution 
of the joint decree would keep alive the separate relief also ; but if it is in substance 
a separate decree, that principle would not apply. Now, applying that test here. 
it cannot be said that the decree for costs against defendants Nos. 2 and 3 is a part 
of the joint decree passed against all the defendants. This decree for costs has 
nothing whatever to do with the decree passed jointly against all the defendants 
which was for the decretal amount and the costs of the trial. Defendant No. 1 
had nothing to do with the appeals. He was not a party either to the first appeal 
or to the second appeal, and it is difficult to see how it could possibly be contended 
that the decree for costs of the two appeals against defendants Nos. 2 and 8 must 


1 (1906) I. L. R. 80 Mad. 268. i 3 [1987] A. I. R. Cal. 547. 
2 (1925) I. L. R. 48 All. 877. -> : 
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be looked upon as a joint decree against all the defendants. When the applica- 
tion for execution, Darkhast No. 474, was panding against defendant No. 1 
with regard to the decretal amount and the costs of the trial Court, there was noth 
ing to prevent the Municipality also applying for. execution against defendant- 
Nos. 2 and 8 with regard to the costs of the apveals. 

In our opinion, therefore, it is not open to the judgment-creditor to avail itself 
of Darkhast No. 474 and that darkhast cannot tske effect against defendants Nos. 2 
and 8. Therefore the present darkhast filed on April 8, 1948, is clearly 
barred by limitation. The result, therefore, will be that the appeal will be allowed 
with costs Cae ue 


Buaecwatt J. I gore with the conclusion reazhed by My Lord the Chief Justice. 
I may, however, add that the principle is correc:ly laid down in the decision of the 
Allahabad High Court in Nand Lal Saran v. Dharam Kirti Saran,1 at p. 882 where 
the learned Judge observed : 

“The case is different when certain portions of a decrze are jointly passed and others severally 
passed against more persons than one. While a decree-holder is executing a joint portion of the 
decree against one of the joint judgment-debtors, there -s nothing to prevent him from executing 
the other portions of the decree against the several judgment-debtors who are liable thereunder. 
It would be expected of a diligent decree-holder that he should do so. We think, therefore, that 
where a decree is jointly passed against all the defendants in one matter and severally against 
different defendants with respect to other matters, the first portion of the explanation should 
apply to decrees passed severally and the second portion to a decree or decrees passed jointly.” 
Applying this ratio to the facts of this execution matter before us it was open to the 
Municipality when they had filed the Darkhast No. 474 of 1988 against defendant 
No. 1 also to file another darkhast against defendants Nos. 2 and 8 for recovering 
the costs of the appeal. This they did not do end it does not avail them now to 
say that the decree was a joint decree and the present darkhast which they filed 
for recovery of the costs of the appeal from defendant No. 2 was in time. 


SSS Appeal allowed. 
ORIGINAL CIVIL. 


Before Mr. Justice Desat. 
RAJ RANI v. PREM ADIB.* 


Indian Contract Act (IX of 1872), Sec. 9—Minor—Contract of seroice—Contract entered into by 
minor—Validity of contract—Contract void at law. 

A contract of service entered into by a father on béhalf of his minor daughter is not enforce- 
able at law as it is void for want of consideration. 

The plaintiff, a minor girl, sued by her next friend, her father, for the recovery of damages 
alleged to have been suffered by her by reason of a breach of contract of service entered into 
with the defendant. The defendant contended that as the plaintiff was a minor at the date 
of the contract, the contract was void in Jaw and not enforceable :— 

Held, that under s. 11 of the Indian Contract Ac, 1872, the contract was void, as the 
plaintiff’s promise could not be enforced against her, and as her promise to serve supplied 
no consideration, for the contract. © 

There being absence of consideration contemplated by the parties there was no contract 
between the plaintiff's father and the defendant which was enforceable at law, and there was 
no breach of a contract in respect of which the plain-iff’s father or the plaintiff could sue for 
damages. The entire consideration for the agreement was the plaintiff’s promise to serve, 
but in‘ fact the plaintiff’s promise did not constitute any consideration in law and therefore 
there was in law no contract. 

A contract of personal service does not stand on the same footing asa contract of appren- 
ticeship or a contract of marriage of a minor. 

The mere fact that the contract is for the benefit of the minor does not entitle the minor 
to sue on the contract. 

Case law on the point fully considered: 


1 (1925) L L. R. 48 All. 877. No. 1510 of 1947. 
* Decided, July 21, 1948. O. C. J. Suit 
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Surr by a minor for breach of contract of service. 

On January 15, 1947, the defendant Prem Adib agreed with the minor plaintiff 
Raj Rani’s father, Dhiraj Singh Muramal, to employ the plaintiff as an artist in 
the defendant’s concern called the Prem Adib Pictures for a period of one year 
commencing from January 15, 1947, at the salary of Rs. 9,500 to be paid in twelve 
equal oniks instalments. As the plaintiff was a minor, her father Dhiraj Singh 
entered into the said agreement on behalf of and for the benefit of the plaintiff. 
It was agreed between Dhiraj Singh and the defendant that the plaintiff was to 
attend the defendant’s office, shootings, and rehearsals as and when required by the 
defendant. The terms of the agreement were recorded in a writing. 

In accordance with the terms of the agreement the plaintiff attended all re- 
hearsals which took place. The plaintiff also attended the shooting of the defen- 
dant’s picture. The plaintiff received the sum of Rs. 791-8-0 being the amount of 
of the first month’s instalment. 

In February, 1947, the defendant engaged another artist for the role allotted 
to the plaintiff. The plaintiff was called upon several times to attend the shoot- 
ing and rehearsals, but was given no work. 

The defendant by his attorneys’ letter, dated March 20, made several allegations 
and terminated the contract of service and refused to pay her the salary due to 
her. 

The plaintiff stated that her agreement of service was entered into by her father 
for and on her behalf and that it was for her benefit, and that she was always ready 
and willing to perform her part of the agreement. - 

The defendant in his written statement contended that the parties to the agree- 
ment referred to by the plaintiff were the plaintiff and the defendant ; that as the 
plaintiff was a minor at the date of the agreement, the agreement was void in law 
and not enforceable and the plaintiff was not entitled to maintain this suit in res- 
pect thereof. In the alternative and in the event of its being held that the said 
agreement was arrived at between the defendant and the plaintiff’s father, the 
defendant submitted that the plaintiff being not a party to the agreement was 
not entitled to sue in respect thereof. Further, no oral agreement was arrived at 
between the, defendant and the plaintiff's father for the benefit of the plaintiff. 


C. J. Shah, for the plaintiff. 
' N. A. Mody, for the defendant. 


Dssar J. This suit raises a question of importance so far as contracts of service 
entered into on behalf of minors are concerned: Contracts involving service by 
minors may be of considerable value in cases like the one before me where the 
minor is allotted the role of a Cinema Star or is employed as an artist for the 
production of a film of considerable value. 

The plaintiff in this case is a minor girl who has brought this suit suing by her 
next friend, her father and natural guardian, one Dhirajsingh Muramal, for the 
recovery of a sum of Rs. 8,708-10-0 being the amount of damages alleged to have 
been suffered by her by reason of a breach of a contract entered into by Dhiraj- 
singh Muramal with the defendant for and on her behalt. 

Paragraph 1 of the plaint states as follows :— 

“On or about January 15, 1947, the defendant orally agreed with the plaintiff’s father named 
Dhiraj Singh Muramal, to employ the plaintiff as an artist in the defendant’s concern called the 
Prem Adib Pictures for a period of one year commencing from the 15th January 1947 at the salary 
of Rs. 9,500 to be paid in twelve equal monthly instalments. As the plaintiff was and is a minor 
the said Dhiraj Singh Muramal entered into the said agreement on behalf of and for the benefit 
of the plaintiff. It was infer alia agreed between the said Dhiraj Singh Muramal and the defen- 
dant that the plaintiff was to attend the defendant’s office, shootings and rehearsals as and when 
required by the defendant. The terms of the said agreement were recorded in a writing, a copy 
whereof is hereto annexed and marked ‘A’.”” 

Exhibit ‘A’. to the plaint is a curious document as read in conjunction with the 
plaint. It reads as follows :— a 

“Agreement drawn and signed on January 15, 1947, between Mr. Prem Adib the Proprietor 
of Prem Adib Pictures, Andheri, a film producing concern hereinafter called the producer of the 
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one part and Miss Raj Rani residing at Dattatrey Bhuvan, Plot No. 176, Sir Bhal Chandra Road, 
Hindu Colony, Dadar, Bombay, hereinafter called the artist. 

This is to confirm and put on record the following terms and conditions arrived at betweelr 
us as per our personal talk and mutual agreement. 

That the period of your contract will be from this day of agreement January 13, 1947, to 
January 14, 1948. 

That you will be paid a lump sum amount of Rs. 9,500 (rupees nine thousand and five hundred 
only) for your full period of contract in twelve equal instalments. 

That you will attend the office and the shooting and the rehearsals punctually as and when 
required. 

That you will attend Gramophone disk and/or Track recording without any obligation to 
the Company for that you will neither get nor demand any extra amount as royalty or remunera- 
tion, stipend or bonus apart from the above-mentioned amount fixed. 

That all other terms and conditions shall be as are prevailing in agreements and contracts 
of like nature.” 


At the end of the contract there appears a signature : 


“For Prem Adib Pictures. 
(Sd.) Prem Adib, 
Proprietor,” 
Against that, the following words appear : 
“I confirm and agree. 
(Sd.) Raj Rani. 


(Sd.) Dhiraj Singh.” 

It is stated on behalf of the plaintiff that the oral agreement with the plaintiff’s 
father was in the same terms as exhibit A ard that as that agreement was not 
reduced to writing, the plaintiffs father is not precluded from giving evidence of the 
terms of that agreement merely because he has put his signature on exhibit A by 
way of attestation. This contention forms the subject matter of issue No. 2, which 
was allowed by me at the request of the parties to stand over as it appeared to me 
that the plaintiff’s contention was prima facie correct. 

The plaint proceeds to state that in pursuance of the agreement the plaintiff 
carried out her part of the contract, but the defendant in or about February 1947 
engaged another artist for the role allotted to the plaintiff; that the defendant 
called upon the plaintiff to attend shooting and/or rehearsals, but when the plaintiff, 
attended she was not given any work and was kept idle. The plaintiff states that 
in March, 1947, the defendant falsely alleged breaches of the agreement on the 
part of the plaintiff and wrongfully terminated the contract of service and 
refused to pay to the plaintiff or her father the salary due to her. The plaintiff | 
states that the agreement was entered into by her father for and on behalf of the 
plaintiff and that the same was for her benefit and that she was ready and willing 
to perform her part of the agreement, but the defendant prevented the plaintiff 
from earning her salary during the remainder of the term whereby she suffered 
damages to the extent of Rs. 8,708-10-0. The damages are computed on the footing 
of the difference between Rs. 9,500, being the amount agreed to be paid to the 
plaintiff under the agreement dated January 15, 1947, and the sum of Rs. 791-5-4 
which was the amount received by the plaintiff from the defendant. 

By his written statement the defendant says that the parties to the agreement 
were the plaintiff and the defendant. Ths deferdant states that he has no personal 
knowledge as to whether the plaintiff is or at the date of the agreement was 2 minor. 
He further says: 

“As the plaintiff states that at the date of the said agreement the plaintiff was a minor the 
defendant submits that the said agreement is void in law and not enforceable and the plaintiff 
is not entitled to maintain this suit in respect thereof. In the alternative and in the event of 
its being held that the agreement was arrived at between the defendant and the plaintiff's father 
Dhiraj Singh, the defendant will submit that the pat being not a party to the agreement is 
not entitled to sue in respect thereof.” 

By pard:-2of his written statement the defendant submits that the terms of 
the agreement having admittedly been reduced to writing, no oral evidence is 
admissible of the-terms thereof. Without prejudice to his aforesaid contention, 
the -defendant-deniés-that on or about January 15, 1947, or at any time there was 
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any oral agreement arrived at between the defendant and ‘the plaintiff’s father 
Dhiraj Singh Muramal as alleged or otherwise on behalf of or for the benefit of the 
plaintiff. The defendant denies that the plaintiff was always ready or willing to 
perform her part of the agreement and says that the breach of the contract was 
committed by the plaintiff. 

The defendant has filed his counterclaim for the recovery of a sum of Rs. 5,000 
as damages sustained by the defendant by reason of the plaintiff’s breach 
of the contract. In para. 10 of his written statement the defendant says that 
he will maintain his counterclaim only in the event of this Honourable Court holding 
that the agreement is valid and enforceable in spite of the fact that the plaintiff 
was a minor at the date of the counterclaim. 

On these pleadings the following issues were raised :— 

(1) Whether the defendant entered into an oral agreement with the plaintiff's father as alleged 
in para. 1 of the plaint ? 

(2) Whether the terms of, the oral agreement having been reduced to writing, any oral evi- 
dence is admissible as to the terms of the alleged oral agreement ? 

(8) Ifthe agreement was with the plaintiff’s father, whether the plaintiff is entiled to maintain 
this suit ? 

(4) Whether at the date of the agreement, the plaintiff was engaged by Messrs. Kanu Desai 

Productions; and if so, whether the defendant knew and did not object to the same ? 

(5) Who committed a breach of the said agreement ? and 

(6) What is the amount, if any, payable by one party to the other ? 

At the hearing before me the parties requested me to try issue No. 8 as a pre- 
liminary issue. That was on the footing and on the assumption that the defendant 
had entered into an oral agreement with the plaintiff’s father as alleged in para. 
1 of the plaint and that the plaintiff was then a minor. I agreed to try this 
issue as a preliminary issue in order to save the costs of the hearing of the other 
issues, which would mean a protracted hearing and which would compel me, in my 
judgment, to make remarks against the plaintiff or the defendant affecting their 
reputation in their profession, which I would like to avoid. 

It is stated in the plaint that the contract was entered into by the plaintiff’s 
father for and on behalf of the plaintiff. Now under s. 188 of the Indian Contract 
Act, a minor is not entitled to employ an agent. Thecontract, therefore, though it 
is made for and on behalf of the minor by a person who purported to act as his agent, 
is not the contract of the minor. In fact under s. 11 of the Contract Act a minor 
cannot enter into a contract. Therefore, in order that there should be a contract, 
it must be a contract entered into with the guardian of the minor by the other party 
to the contract. 

- Two questions, however, of considerable importance arise in such a case : 

(1) What is the consideration for such a contract? and 

@) What is the measure of damages for breach of such a contract ? 

ection 2 (a) of the Contract Act provides as follows :— 

“When one person signifies to another his willingness to do or to abstain from doing anything, 

with a view to obtaining the assent of that other to such act or abstinence, he is said to make a 
pro Pagid - 
The words “to do” in s. 2 (a) include to my mind a proposal and an undertaking 
that someone else shall, at the request of the proposer, do something. Under 
8. 2 (b) a proposal, when accepted, becomes a promise. Under s. 2 (d) when, at the 
desire of the promisor, the promisee or any other person has done or abstained from 
doing, or does or abstains from doing, or promises to do or to abstain from doing, 
something, such act or abstinence or promise is called a consideration for the pro- 
mise. Under s. 2 (e) every promise and every set of promises, forming the consi- 
deration for each other, is an agreement. Under s. 2 (f) promises which form the 
consideration or part of the consideration for each other are'called reciprocal promises. 
Under s. 2 (g) an agreement not enforceable by law is said to be void. Under s. 25 
an agreement made without consideration is void except in the cases mentioned in 
that paragraph. j ` 

Bearing. these elementary propositions in mind, what I have got to decide is: 
what was the consideration for the agreement if any arrived at between the plain» 
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tiff’s father and the defendant ? The promise of the father that the plaintiff would 
serve and the promise of the defendant that he would in that case pay the plaintiff 
her salary will be sufficient to consititute an agreement. But what was the consi- 
deration for which the defendant promised to pay the plaintiff her salary? In my 
opinion it was not the bare promise of the plaintiff’s father that the plaintiff will 
serve the defendent in terms of the contract, and his liability to pay damages for 
breach of that undertaking which formed the consideration, but the real considera- 
tion, or at least a part of the real consideration, was the promise of the plaintiff 
to serve in terms of the agreement between the plaintiff’s father and the defendant. 
If the pleintiff instead of having been a minor hed been a major, such promise to 
serve would form good consideration within the meaning of s. 2 (d) of the Contract 
Act, though the consideration moved from a third party. Under s. 11 the plaintiff 
was not competent to enter into a contract and, therefore, her promise would not be 
enforceable against her. In my opinion, therefore, the plaintiff’s promise to serve 
supplies no consideration and the contract was therefore void. 

I came to the above conclusion on a bare reading of the relevant sections. But 
I find on going through the authorities that my view is fortified by the expression 
of the opinion of the learned Judges reported in Raghava Chariar v. Srinivasa 
Raghava Chariar Srinivasa Ayyangar J. at p. 828 says: 


“It is no doubt true that if the infant is incapable by reason of tender age of assenting to a , 


proposal, there can in fact be no contract at all. As pointed out in Parsons on Contract, Volume 
1, page 840, ‘an infant, using the word in its common meaning, that of a child who had not left 
its mother’s arms, cannot make a contract in fact.’ The question then, whether a'minor who 
has assented to a proposal and has therefore become a promisee, is entitled to enforce the promise, 
depends upon the question whether the promise is supported by consideration. This rule would 
equally apply to mutual promises.” 

At p. 824 his Lordship says : 

; “Where the consideration for the promise of the adult is a promise by the minor, inasmuch 
as the minor cannot make a promise enforceable in law, the consideration necessarily fails, and 
the promise of the adult does not therefore become a contract; as a learned writer says : ‘The 
promise of infants should never have been held to be promises in law or to constitute a considera- 
tion for another promise’.”’ 

In my opinion there being absence of the consideration contemplated by the 
parties, there was no contract between the plaintiff’s father and the defendant 
which was enforceable at law, and there is no breach of a contract in respect of which 
the plaintiff’s father or the plaintiff can sue for damages. I have set out above 
the paragraphs of the plaint and the terms of the contract annexed to the plaint 
high show clearly to my mind that the entire consideration for the agreement was 
the plaintiff’s promise to serve. But in fact the plaintiff’s promise did not consti- 
tute any consideration in law and therefore there was in law no contract. 

Assuming that the bare promise and undertaking of the plaintiff’s father to the 
defendant formed a consideration for the defendant’s promise to pay the plaintiff 
her salary, what would be the measure of damages in such a case? This question 
was considered by Kemp J. in a case reported in Abdul Razak v. Mahomed Hussen.* 
In that case the plaintiff Abdul Razak sued the defendant Mahomed Husen for 
breach of an agreement whereby the defendant agreed to give his daughter in 
marriage to the plaintiff. Kemp J. held that in suits of this nature between 
Mahomedans the plaintiff cannot recover the damages peculiar to an action for 
breach of promise of marriage ynder the English law. This case is referred to by 
Beaumont C. J. in his judgment in Khimji Kuverjt v. Lalji Karamsi.3 The rele- 
vant passage is at p. 45, where Beaumont C. J. says as follows :— 

“In Abdul Razak v. Mahomed Hussen a Muslim father of the bridegroom sued the father of the 
bride for damages for breach of his contract to give his daughter in marriage. That was a case of 
g contract between the two parents, and Mr. Justice Kemp decreed the suit but held that the measure 
of damage must be based on the damage suffered by the plaintiff’s father, and not on the damage 
suffered by the prospective bridegroom in the loss of a wife ; and if such a suit lies, I agree with the 
view of Mr. Justice Kemp as to the measure of Camage.”’ 


1 (1916) I. L. R. 40] Mad. 808. 3 (1940) 48 Bom. L. R. 85, 88. 
` 2 (1916) 19 Bom. L. R. 164. 
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It seems that Beaumont C. J. was in error in thinking that in Abdul Razak v. 
Mahomed Hussen the plaintiff was the father of the bridegroom and that the con- 
tract was between the respective parents of the prospective bridegroom and the 
bride. The plaintiff in fact was the bridegroom himself, but 1 respectfully agree 
with the view of Beaumont C. J.” 

In my opinion if the only consideration for the contract was the promise of the 
plaintiff’s father that the plaintiff shall serve the defendant, then the damages which 
the plaintiff’s father could have recovered from the defendant in a suit filed by him 
against the defendant would be the damages sustained by the plaintiff’s father him- 
self. Ido not see any principle of law under which the plaintiff, who is not bound 
by the agreement, can obtain higher damages than what the plaintiff’s father could 
himself have recovered had he chosen to file the suit, simply because the plaintiff may 
be permitted by law to sue in her own name in respect of such a contract. It is 
clear on looking at the particulars of damages that what the plaintiff seeks to recover 
is damages sustained by herself and not by her father. Those damages, in my opin- 
ion, the plaintiff cannot recover. 

I shall now consider whether there is any provision in any of the text books or 
any of the Indian statutes or whether there are any judgments of the Courts in 
India which should lead me to hold that contracts of service entered into by or on 
behalf of minors are valid and binding. Trevelyan on Minors, Sixth Edition, 
at p. 20, says this: 

“A minor can recover for work and labour done by him and for money paid by him, and money 
had and received for his use. He can also recover compensation fora non-gratuitous act done by 
him from the person enjoying the benefit of such’ act (see section 70 of the Indian Contract Act) 
as for instance he can recover wages or payment for piece-work, or work as a servant (see gec- 
tion. ..82 of the Presidency Small Cause Courts Act (XV of 1882)... 

A minor may enter inio a contract of apprenticeship, but he cannot be sued thereon [See Pol- 
lard v. Rouse, (1910) I. L. R. 88 Madras, p. 288],” 

The Apprentices Act (XIX of 1850) is the only Act, so far as I can see, which 
provides for contracts in the nature of contracts of service which are binding on 
minors. That Act was passed, as the preamble to that Act shows, “for better 
enabling children, and especially orphans and poor children brought up by public 
charity, to learn trades, crafts and employments, by which, when they come to full 
age, they may gain a livelihood.” It contains special provisions which I need not 

, Set out herein at length. Under s. 1 of that Act any child, above the age of ten, 
and under the age of eighteen years, may be bound apprentice by his or her father 
or guardian to learn any fit trade, craft or employment, for such term as is set forth 
in the contract of apprenticeship, not exceeding seven years, so that it be not 
prolonged beyond the time when such child shall be of the full age of twenty-one 
years, or, in the case of a female, beyond the time of her marriage. By s. 8 of the 
Act it is provided that every contract of apprenticeship shall be in writing, according 
to the form given in the schedule (A) annexed to this Act, or to the like effect, ete, 
Section 9 requires that every such contract shall be signed by the person to whom the 

appear is bound, and by the person by whom he is bound, and by the apprentice, 
when. he is of the age of fourteen years or more at the time of binding. The Form 
of the agreement annexed to schedule A to the Act is as follows :— 

“This agreement made the... .between A. B., of. .. and C. D., of. . ..witnesseth that the said 
A. B., doth this day bind E. F., a boy (or girl) of the age of. . .years completed, son (or daughter) 
of the said A. B. to dwell with and serve the said C. D., as an apprentice, . ..during all which term 
the said apprentice shall duly and faithfully serve the said C. D.,...and the said C. D., in considera- 
tion of the premium or sum of...paid by the said A. B., to the said C.D., and of faithful service 
of the said E. F., doth covenant and agree with the said A. B. that he will teach or cause to be 
taught to the said E. F., in the best way and manner that he can, the trade of a.. during the said 
term ; and will also, during the said term, find and allow unto the said apprentice good, whole- 
some and sufficient food, clothes, lodging, washing, and all other things necessary, fit and reason- 
able for an apprentice : and further, (here insert any special covenants).”” 

Section 10 of the Act provides that no such contract shall be valid unless it be 

executed in the manner aforesaid. 

The Form of the agreement clearly shows that though the agreement may be 
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signed by the apprentice as required by the Act, the agreement is entered into bet- 
ween the employer and the father or other relation of the minor who contracts on 
behalf of the minor that the minor shall serve the employer. In view of this, it is 
difficult to understand why Trevelyan says thet a minor may enter into a contract 
of apprenticeship. 

In the Fourth Schedule to the Civil Procedure Code (Act XIV of 1882) there is a 
Form annexed as Form No. 65. (This Form is not reproduced in the Schedule to 
the Civil Procedure Code, Act V of 1908). I-is the Form of a plaint where the 
apprentice sues the employer. That Form states as follows :— 

“That on the. ..day of....at...the Defendant entered into an agreement with the plaintiff 

and his father E. F. and that the plaintiff entered into the service of the defendant with him after 
the manner of an apprentice, ete,” 
Here again it is difficult to see why the agreement is said to be with the plaintiff. 
The question whether a minor can bring e suit in respect of a contract of apprentice- 
ship or of service entered into on ‘his behalf Ly bis father or guardian is not free 
from diffculty, and I propose to consider that question late: on. T> my mind the 
provisions of the Apprentices Act must be strictly limited t » the ceses therein pro- 
vided. So far as this suit is concerned, suffce ıt to say thst the contract in sult is 
not a contract of apprenticeship. 

In English Jaw contracts of service and apprenticeship are put on the same footing 
and are put in the same category as contracts for necessaries. In Purshotamdas 
Tribhovandas v. Purshotamdas Mangaldes’ Candy J. at p. 88 says :-— 

“A contract of a father to give his daughterin marrage is analogous to the contract of a father 
apprenticing his son and binding himself for the performance by his son of all and every covenant 
on his part.” 

At the proper time I shall consider whether the contract of marriage is analogous 
to and stands on the same footing as the contract of apprenticeship in every respect. 


In Fernandez v. Gonsalves? Taraporewala J. after referring to the above obser- 
vations of Candy J. in Purshotamdas Tribhovendas v. Purshotamdas Mangaldas 
says as follows at p. 1045: 

“The question there considered was not the liability of the minor but of the father. But what 
I am concerned with here is the well recognized principle that the father can enter into a binding 
contract for the benefit of his minor child which contract is enforceable at law. A contract of 
apprenticeship is held to be good because it is considered to be for the benefit of the minor ; in 
the same way a contract of marriage is for the benefit of the minor, and I see no reason why a father 
should not be held to have power to make a contract of marriage on behalf of his minor child. 
I have not been able to find in the English reports a single case where the father has entered into a 
contract of marriage on behalf of his minor child. However to my mind in India the Court would 
te justified in applying the principles of contracts of apprenticeship in England in so far as to hold 
that the contract of marriage in India stands on the same footing as being one for the benefit of the 
minor and being one which the father can enter into on Lehalf of the minor. Neither a contract of 
personal service nor a contract of marriage can be ordered to be specifically performed 30 that in 
either case the apprentice or the girl cannot be compelled to carry out his or her part of a 
contract against his or her wishes. However, if it is an enforceable contract, the other result, 
namely, the liability in damages of the party making the breach of the contract, would follow.’’ 

Both these judgments fail to notice that in India a contract of apprenticeship 
is valid because of the express provisions of the Apprentices Act (XTX of 1850) and 
only as provided for by that Act. In view of those observations, however, I have 
carefully considered whether the contract of service stands on the same footing as 
a contract of apprenticeship or a contract of merriage of a minor. For the reasons 
I have set out in this judgment I am constrained to hold that the contract of 
personal service does not stand on the seme footing as the contract of apprentice 
or a contract of merriage of a minor. 

I have not come across any case decided in any í of the High Courts in India where 
the legal position in reference to the cortract o? service concerning a minor was 
decided or considered, and I have therefore tc decide this case on the sections of 
the Indian Contract Act only, cited above. 


1 (1896) I. L. R. 21 Bom. 28. 2 (1924) 26 Bom. L, R. 1085. 
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‘I have hitherto carefully avoided considering the’ position in English law as 
regards contracts of infants. But I think it is necessary, in spite of the vital 
difference in English law and Indian law on: this point; briefly to set out the position 
in English law. 

Simpson on the.Law of Infants, fourth edition, at p.7, Says : 

“The acts of an infant fall under three heads, according as they: are (1) ‘void, (2) voidable, or 
(8) binding.” 

Section 1 of the-Infants Relief Act, 1874, S void many contracts by infants 
which were formerly voidable only. : It is in the following’ words :— 

“All contracts,...... henceforth entered into by infants for the repayment of money lent or to 
be lent, or for goods supplied or to be supplied (other than contracts for necessaries), and all 
accounts stated with infants, shall be absolutely void.” : 

Halsbury in Volume XVII, page 604, paragraph 1801, ‘states as follows :— 

“At common law, an infant’s contracts are, in general, voidable at the instance of the infant, 


. though binding upon the other party. Exceptions to this rule are contracts for necessaries, and 


certain other contracts such as contracts of service and apprenticeship, if they are clearly for the 
infant’s benefit ; such contracts are-good and binding upon: an infant. Contracts which are 
obviously prejudicial to an infant are wholly void.” 

. In English law contracts of service and Sarota are put on the same footing 
as contracts for necessaries, In Coke upon Littleton, 172A, the note as to the power 
of an infant to bind himself by a writing states that there are some exceptions to 
his general inability, as “an infant may bind himself to pay for his necessary meat, 
drink, apparel, necessary physic, and such other necessaries, and likewise for his 
good teaching or instructions, whereby he may profit himeslf afterwards.” ff, 
therefore, there is a contract of service or apprenticeship, which is for the benefit of 
the infant, it would, according to English law, be enforced against the infant whether 
the contract was entered into by.the infant or on behalf of the infant. A notable 
instance of the enforcement of such a contract.against the infant is to be found in the 
case of Roberts v. Gray.! In that case Cozens-Hardy, Master of the Rolls, says that 
the doctrine of an infant’s contract for necessaries being binding was applied not 
merely to bread and cheese and clothes, but to education and instruction. In that 
case of Roberts v. Gray, John Roberts who became well known for his reputation as 
a great billiard player entered into an agreement with Joseph Gray and Harry 
Gray, the father of Joseph Gray, that Joseph Gray should accompany John Roberts 
on a tour of the world as professional billiardists. It was held by the Court of 
Appeal that the education which a billiard player of the receptive pean! of 
Joseph Gray would get from playing continually month after-month with Jo 
Roberts,was so valuable that it amounted to necessaries in the sense of a labour and 
education contract. It was held in terms that’ the contract was for necessaries. 
In that case £1500 damages. was awarded against ‘the defendants. Joseph Gray 
appealed against the judgment of the Lord Chief Justice who awarded those damag- 
es against him in the first instance, but the Court of Appeal-dismissed the appeal. 

Now though according to English law the minor would be-liable in the case of a 
contract of service where the contract was for his benefit, itis clear that under s. 11 
of the Indian Contract Act'the minor’s contract being void, the minor would not 
be held liable (see Mohori Bibee v. Dhurmodas Ghose.)**. - 

The contract of apprenticeship entered into by’ the guardian:is protected by the 
Apprentices Act (XIX of 1850) provided the case falls within the terms of that 
Act, but no such exception is made in the case of contracts of service. I realize 
that as a result of this judgment minors may lose the benefit of-contracts of service 


, which have been considered so beneficial to them as to be put in the category of 


necessaries. .I am, however, not concerned with the policy-of the Legislature under 
which all contracts of minors were made void ‘and- sheretore unenforceable by or 
against the minor. 

Section 68 of the Indian Conese Act, which falls duider the Chapter dealing with 
certain relations resembling those created by a contract, says that if a person incap- 
able of entering into a contract is ici by another person with necessaries suited 


1 [1918] 1-K. B. 520 . s. €. 5 Bom. L, R. 421, 
2 (1902) L. R. 80 I. A. 114, i - 
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to his condition in life, the person who has furnished such supplies is entitled to be 
reimbursed from the property of such incapable person. Apart from that, the 
minor is not personally liable though his property may be made liable where the 
contract is made by his guardian who has the authority to bind his property. It is 
held that the minor is not liable under s. 70 of the Indian Contract Act for breach of 
an implied contract : see Bankey Behari Prasad v. Mahendra Prasad. 

As the minor’s contract is a void contract, he is not entitled to sue for damages for 
breach of such contract including the contract of service where the contract was 
entered-into by the minor himself. The rights which a minor may gain under s. 70 
of the Indian Contract Act are rights which, strictly speaking, do not arise by virtue 
of the contract made by the minor but by reason of the relationship resembling 
those created by a contract. It has been held in certain cases that where the minor 
has already given the full consideration to be supplied by him, he is entitled to 
enforce the contract: see Hanmant Lakshman v. Jayarao Narinha*; Raghava 
Chariar v. Srinivasa Raghava Chariar’; and Abdul Ghaffar v. Piare Lal-Salig Ram 
I am not concerned with those cases because the contract that I am considering 
is an executory contract where the consideration is still to be supplied and has not 
already been supplied as in those cases by the minor. 

If then a minor cannot sue on a contract of service entered into by him personally, 
is he entitled to sue for obtaining practically tne same relief, simply because the 
contract has been entered into for and on his behalf and for his benefit by his guard- 
ien? I have already referred to the fact that a minor cannot employ an agent, 
and, therefore, it cannot be said that the contract was entered into “for and on his 
behalf” in that sense. The expression “‘for his benefit” is easily understood when one 
is speaking of a minor’s contract according to English law, for there the contract is 
held binding on the minor, if it is for the benefit of the minor. But according to Indian 
law the contract is not binding on the minor, and, therefore, on the ground of want of 
mutuality, one should hesitate considerably befare such a contract is held binding 
on the other side. I am prepared to concede that such contracts of service may be 
“tor the benefit of the minor.” But are they therefore binding on the other party ? 
Or is the minor entitled to sue in respect of such contracts? This brings me to a 
consideration of the cases in which a third party has been held entitled to sue in his 
own name in respect of a contract made by twc parties under which contract the 
third party gets a benefit, or which contract is made “for his benefit.” 

I shall first consider the question of the third party’s right to sue on such a 
contract on first principles. When a contract is arrived at between A and B, what 
induces A to enter into the contract with B is not only the advantage which A will 
derive but also the fact that B is a reasonable man and that he is a man of financial 
stability and a respectable man. It does seem to be hard on A that when he binds 
himself by his promise to B only, he should be held liable to C also in a case where 
a benefit under the contract is reserved for C, with the consequence that he would 
be liable to two actions in respect of the same promise. It is a matter of common 
experience that the next friend of a minor or a lunatic bringing a suit is not always 
reasonable in the conduct of the suit. The case becomes a case of greater hardship 
if C is not a lunatic but is inclined to behave like a lunatic. It would therefore 
seem unfair to impose a contractual liability on A towards C which liability he had 
nct undertaken to discharge at the instance of C. Under the abovementioned 
agreement B had only conferred an authority upon A to pay the money to C, but 
that authority may be revoked by B at any moment. It may be that left to himself 
B may not have sued A. Why should then C be entitled to sue A merely because of 
a benefit provided for by Bin his contract with A? Is he entitled to do so even against 
the wish of B or where there is no evidence thet B has authorized C to sue A? 
In the case where a trust is created by B and A has accepted that trust and A has 
accepted the position of a trustee towards C, C acquires a right of property in himself 
and he would: therefore be entitled to sue A irrespective of the consent of B or even 
against the wish of B. Apart from such a case and the other cases which form an 
exception to the general rule, it is B only who can sue A. 


1 (1940) I. L. R. 19 Pat. 789, F.B. 3 (1916) L L. R. 40 Mad. 808. 
2 (1888) I. L; R. 18 Bom. 50. 4 (1984) I. L. R. 18 Lah 1. 
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I shall next turn to the Indian Contract Act. The definition of “promisor’” and 
“promisee” rigidly excludes the idea that the contract can be enforced by a person 
who is not a party to the contract, and there is nothing in s. 2 to encourage 
such an idea. It was so stated by Rankin C. J. in Krishna Lal Sadhu v. Pramila 
Bala Dasi.+ 

In Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri* the suit was brought by 
three plaintiffs (of whom the first was an infant by his next friend and duly appointed 
guardian) alleging that they were respectively the owners by right of inheritance of 
the property claimed in the plaint ; that the defendant had agreed to sell them the 
property at a price; and they prayed for specific performance of the agreement. 
The Subordinate Judge passed a decree as prayed and the High Court affirmed it. 
This decision was reversed by the Privy Council. In that case one Mr. Garth 
was at the time of the purchase the manager of the estate of respondent No. 1 
who was then a minor, and he entered into the contract with the appellant, (Mir 
Sarwarjan), as such manager. It was assumed before the Privy Council that the 
contract, was not intended to bind the manager personally and that it was intended 
to bind the minor or the minor’s estate. It was also assumed that the purchase 
was an advantageous purchase for the minor. Lord Macnaghten in his judgment 
at p. 6 says as follows: 

‘It is not within the competence of a manager of a minor’s estate or within the competence of a 
guardian of a minor to bind the minor or minor’s estate by a contract for the purchase of 
moveable property, and they are further of opinion that as the minor in the present case was not 
bound by the contract there was no mutuality, and that the minor who has now reached his majori- 
ty cannot obtain specific performance of the contract.” 

It would, therefore, seem that the mere fact that the contract is for the benefit 
of the minor does not entitle the minor to sue on the contract. The minor would 
have been entitled to specific performance of the contract if he had been a major 
instead of a minor ; but being a minor, he could not sue as there was no mutuality 
in the contract. 

In the case of Jamna Das v. Ram Autar Pande® the action was brought by a 
mortgagee to enforce against a purchaser of the mortgaged property an undertaking 
that he entered into with his vendor. It was held that the mortgagee had no nght 
to avail himself of that as he was no party to the sale. The purchaser had entered 
into no contract with him and was not personally bound to pay this mortgage debt. 
It was held that he was not a person from whom, in the words of the 90th section 
of the Transfer of Property Act, “the balance is legally recoverable.” 

In Dunlop Pneumatic Tyre Company, Limited v. Selfridge and Company, Limited 
Lord Haldane says at p. 858 : 

“My Lords, in the law of England certain principles are fundamental. One is that only a person 
who is a party to a contract can sue onit. Our law knows nothing of a jus quaesitum tertio arising 
by way of contract. Such a right may be conferred by way of property, as, for example, under a 
trust, but it cannot be conferred on a stranger to a contract as a right to enforce the contract in 
personam,” 

In In re: Rotherham Alum and Chemical Company® Lindley L. J. says as 
follows at p. 111: 

“But an agreement between A and B that B shall pay C, gives C no right of action against B. 
I cannot see that there is in such a case any difference between Equity and Common Law, it is a 
mere question of contract. It is said that Mr. Peace has an equity against the company because 
the company has had the benefit of his labour. What does that mean? If I order a coat and 
recelve it, I get the benefit of the labour of the cloth manufacturer ; but does any one dream that 
I am under any liability to him ? -It is a mere fallacy to say that because a person gets the benefit 
of work done for somebody else he is liable to pay the person who did the work.” 

In National Petroleum Company Limited v. Popatlal® it was held that where 
A and B enter into a contract under which A agrees to indemnify B against all his 
debts, a creditor of B cannot sue A on the contract. 


1 (1928) I. L. R. 55 Cal. 1315, 1826. B. c. 14 Bom. L. R. 1. 
2 (1911) L. R. 39 I. A.l, 4 [1015] A. C. 847. 
s. c. 14 Bom. L. R. 5. 5 (1888) 25 Ch. D. 108. 


8 (1911) L. R. 839 I. A. 7, , 6 (1988) 88 Bom. L. R. 610. 
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“A person who is nota party to a contract is not entitled to maintain an action upon that 
contract. This rule is subject to well-recognised exceptions, e. g., a person who is not a party’ 
to a contract can sue on it if he is claiming through a party to the contract or if he isin the 
position of a cestui que irust or ofa principal suing through an agent, or if he claims under a 
family settlement. 

The fact that consideration may mcve from a third party does not involve the proposition 
that a third party can sue upon a contract.” 

In Great American Insurance Company v. Madanlal Sonulal* the head-note 
reads as follows :— 

“The plaintiff was a minor and the sole surviving coparcener of a joint Hindu family. The 
business of the family was carried on by the plaintiff’s sister’s husband, who acted as his guardian. 
The guardian effected an insurance against, fire with the defendant company on cotton bales be- 
longing to the plaintiff in the plaintiff's name. Some of the bales having been destroyed by fire, 
the plaintiff sued by his guardian as his next friend to recover the amount of loss caused by fire 
from the defendant company. An issue was raised whether the contract of insurance was void 
on the ground of plaintiff’s minority. It was held :— 

(1) that the contract sued upon was not a contract which was made by a minor although it was 
made on behalf of the minor by a person who acted as his guardian; (2) that the plaintiff-minor 
having been a person for whose benefit the contract was made, was entitled to sue on the 
contract; (8) that, therefore, the defendant company had no defence to the suit.” 

This case has been subjected to the following criticism in Mulla’s Contract Act, 
p. 64: 

“The principle on which this decision is based is not altogether easy to understand. If the 

guardian contracts as the minor’s agent, it is the minor’s contract and therefore a nullity. If it is 
the guardian's contract, he should alone be entitled to sue, though he may be under an obligation 
to hold any benefit under the contract for the minor’s benefit.” 
Imust point out that in that case (Great American Insurance Company v. Madanlal) 
the guardian had taken out the policy!of insurance in the name of Surajmal Sonulal, 
which was the name in which the joint Hindu family of which the minor was the sole 
surviving coparcener was carrying on business in cotton and other commodities. 
The guardian therefore was acting in the position of a trustee and the plaintiff 
was occupying the position of a cestui que trusi. The defendant company knew 
that the business was carried on by the minor and by reason of the fact that they 
issued the policy in the name of Surajmel Sonulal, they undertook an obligation 
not only towards but to the minor for the payment of the loss. The contract was 
not one which the guardian could set aside at his will. He could not hold the 
moneys received from the insurance company for his own benefit or make it 
payable to someone else. The guardian had the authority to msure the property 
and to recover from the property of the minorthe premium, if paid by him, though, 
as Beaumont C. J. points out, the premium was presumably paid from the minor’s 
property. The insurance company could recover the premium if unpaid from the 
minor’s property. It was therefore the minor who supplied the consideration for 
the insurance company’s promise to pay the amount of the loss to him. As the 
guardian was in the position of a trustee acting for the minor, the moneys recovered 
by the guardian would be held by him as trust moneys and not as his own property 
which would devolve on the Official Assignee on his insolvency. Ontheface of the 
policy the insurance money was payable to the minor. The substantive right to 
sue was in the minor. The omission to join the guardian as a party to the suit 
did not make any difference as the insurance company on payment to the minor 
of the loss pursuant to the decree of the Court would obtain a complete discharge 
of their liability under the policy. 

In Les Affreieurs Reunis Societe Anonyme v. Leopold Walford (London) Limited? 
the facts were these. “It is usual for a charter-party to provide that a commission 
shall be payable to the broker by whom the charter is negotiated. The broker is 
not a party to the charter-party, and itis the practice forthe charterer, if necessar 
to sue the shipowner for the amount of the broker ’s commission as trustee for t 
broker.’ In that case the action had been brought by the broker himself, but by 
consent it was treated as brought by the charterers as trustees for him. The 
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House of Lords recognized the practice and gave judgment in his favour. At 
p. 806 Lord Chancellor Birkenhead says : . 

“My Lords, so far as I am aware, that case (Robertson v. Wait, 8 Ex. 209) has not before 
engaged the attention of this House, and I think it right to say plainly that I agree 
with that decision and I agree with the reasoning, shortly as it is expressed, upon which the deci- 
sion was founded. In this connection I would refer to the well-known case of In re Empress 
Engineering Company (16 Ch. D. 125,129). In the judgment of Sir George Jessel M. R., the prin- 
ciple is examined which, in my view, underlies and is the explanation of the decision in Roberisonv. 
Wait. The Master of the Rolls uses this language : ‘So, again, it is quite possible that one of the 
parties to the agreement may be the nominee or trustee of the third person. As Lord Justice 
James suggested to me in the course of the argument, a married woman may nominate somebody 
to contract on her behalf, but then the person makes the contract really as trustee for somebody 
else, and it is because he contracts in that character that the cestui que trust can take the benefit of 
the contract.’ ” 

I am bound by the decision of the Appeal Court in Great American Insurance 
Company v. Madanlal Sonulal,1 but I am also of the opinion that that case was 
rightly decided. Even if the contract in that case had been entered into by the 
minor himself and he had already paid the premium, the minor would have been 
entitled to recover the loss on the authority of the cases already referred to by me. 
The head-note in that case ( Great American Company’s case ) says “that the 
plaintiff-minor having been a person for whose benefit the contract was made, 
was entitled to sue on the contract.” I am, however, not inclined to read that 
observation, for the reasons hereinafter set out, as laying down that in every case 
where a contract is made for the benefit of the plaintiff-minor, the minor would be 
entitled to sue on the contract. 

It was at one time thought that if the person who was to take a benefit under 
the contract was nearly related by blood to the promisee a right of action would 
vest in him. The case of Tweddle v. Atkinson? is conclusive against this 


view. ; 

In Shankar Vishvanath v. Umabai® it was held that though the insurance 
policy was a contract between the deceased and the insurance company expressed 
to be for the benefit of the wife of the assured, it was within the power of the assured 
at any time to put an end to the contract by ceasing to pay the premia or otherwise 
to defeat the expectation of his wife by assigning the policy to a creditor. He 
* could divest himself of his beneficial interest in the policy only by an assignment 
in writing or by a signed declaration of trust. It was held that there was nothing 
in the Contract Act to show an intention that a person not a party to the contract 
ean sue on it. At p. 479 Scott C. J. said: 

“There is however nothing in the present case to show that'the plaintiff was either the promisor 
or the promisee and therefore a party to the agreement. There is nothing in the Act to show an 
intention that a person not a party to the contract can sue onit,. So far as it goes section 2 (i) 
is an indication to the contrary.” 

This case was followed in Krishna Lal Sadku v. Pramila Bala Dasi.4 

In Adhar Chandra Mandal v. Dole Gobinda Das’ it was held that a stranger to a 
contract cannot take the benefit of the contract between two other persons reserving 
a benefit to him, unless from the terms of the contract it is clear that a trust for 
him is intended—see also Jnan Chandra Mukherji yv. Mano Ranjan Miira,® and 
Subbu Chetti v. Arunachalam Chettiar.’ 

In principle I do not see any distinction whether the benefit reserved under the 
contract is the benefit reserved for a minor, or fora married woman, or for any 
other person. In law a trust in favour of such third party does not arise merely 
because a benefit is provided for him or her. Therefore in my opinion a contract 
made by the father of a minor including a contract of apprenticeship or service is 
not a contract which the minor is entitled to sue on, on the ground that it is for his 
benefit, where the contract is executory and the full consideration payable by or on 


"1 (1985) 87 Bom. L. R. 461. ` 4 (1928) I. L. R. 55 Cal. 1815. 
2 (1861) 1B. & S. 893. . 5 (1986) I. L. R. 68 Cal. 1172. 
8 (1918) I. L. R. 87 Bom. 471, 6 [1941] 2 Cal. 576. 


8. €. 18 Bom. L, R. 320. 7 (1920) I. L. R. 58 Mad, 270, F.B. 





268 THE BOMBAY LAW REPORTER, (VoL. LI. 


behalf of the minor is not paid. The work that the minor in the case before me 
did for a month or two was of no use to the cefendant who promised to pay to 
the plaintiff Rs. 9,500, only if she completed the picture. 

is brings me to a consideration of contracts of marriage of minors entered into 
by the father or guardian of the minor. I am of the opinion that contracts for 
marriage stand in a class by themselves. Rankin C. J. in the case above cited 
(Krishna Lal Sadhu v. Pramila Bala Dasi) says at p. 1827: 

“Isay nothing as to whether special rules of law may b2 applicable to communities among whom 
marriages are contracted for minors by parents and guerdians. But putting aside such cases, I 
see no reason to think that the law in India contains a series of exceptions to the principles that 
a contract can only be sued upon as such by a party thereto.” 

In Fernandez v. Gonsalves! Taraporewsla J. was considering the question of a 
contract of marriage entered into by the plairtiff’s father with the defendant. 
The -parties in that case were Native Christiens or Goans. Taraporewala J., 
referring to the case of Mohori Bibee v. Dhurmodcs Ghose,* says this at p. 1088: 

“Whether their Lordships of the Privy Council would nave applied the same principle to a con- 
tract of marriage is to my mind very doubtful; and, so far as I am concerned, unless there is an 
authority on the point which is absolutely binding on me, I am not perpared to hold that the con- 
tract of marriage made on behalf of a minor by a person, who is the natural guardian of the minor 
and who is the only person who could enter into such a ccntract, is void. The principle on which 
I hold the contract in this case valid is the principle which has been laid down subsequent to the 
Privy Council decision in cases where the Courts in Indie have tried to give the force of contract 
to agreement made by the guardian of a minor for his behelf, where the guardian has power to enter 
into such agreement so as to bind the minor and the agreement is for the minor’s benefit.” 

At p. 1040 Taraporewala J. says : 

“It is considered in this country a sacred and essential duty of the parents and guardians, 
particularly of girls, to see that they are settled down in life by proper marriage. (The plaintiff 
in that case was a girl.)....I consider these Incian Christians and Goans, so far as the duty of 
making contract of marriage is concerned, on the same footing as Hindus or Mahomedans and 
other communities in India, and on that footing I come to the conclusion that it is the duty of the 
parents to make a contract of marriage for their daughters, and that, therefore, they can make a 
binding contract on behalf of their daughters.” 

At p. 1042 he says : 

“The principle which the Court has to consider is this: has the guardian power to enter into the 
contract on behatf of the minor so as to bind the minor ; ani, secondly, whether the contract is for the 
benefit of the minor. If either of the two essentials is wantin3, there would not be a contract enforceable 
at law, and, if both these essentials are present, it would bz a contract enforceable at law. By this 
decision I make the contract binding on the minor which is not done in England. But to my mind, 
considering the difference between the social customs anc manners of people in England and in 
this country, there is much less hardship and much less hazm in my holding that the natural guard- 
ian of a minor is entitled to make acontract of marriage binding on the minor than to hold other- 
wise ; as to hold otherwise would mean that no one could make a contract of marriage for his 
minor daughter for fear that the other party may at any time put an end to it without incurring 
any liability. The breach of a promise of marriage has much more serious consequences in India 
in the case of girls, inasmuch as the chances of the girl making another good match are seriously 
affected. I for my part am not disposed to read that res iit in the Privy Council judgment. In 
my opinion it would be revolutionizing the manners and customs of the people here if I were to 
hold that a contract of marriage could not be entered into by a natural guardian for a minor girl.” 

In Mulji Thakersey v. Gomtt and Kasiur? tlaintiff No. 1 was the father of 
plaintiff No. 2 and defendant No. 1 was the mother of defendant No. 2 who was her 
daughter. It was held that defendant No. 1 had committed a breach of the agree- 
ment by not giving her daughter (defendant No. 2) inmarriage to plaintiff No. 2, 
and a decree was passed against defendant No. 1 for inter alia damages for breach 
of the contract. But the suit against defendant INo. 2 was dismissed as it was held 
that defendant No. 2 being a minor, was not liable in respect of that contract. 
This judgment was not cited before Taraporewala J. In view of the judgment 
in Muljt Thakersey v. Gomti and Kastur,* it is difficult to see how Taraporewala J. 
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held that the guardian had the power to enter into the contract of marriage on 
behalf of the minor so as to bind the minor. 

In Waghela Rajsanji v. Shekh Masludin,) the Privy Council said at p. 96 : 
¢ “Now it was most candidly stated by Mr. Mayne, who argued the case on behalf of the respondent, 
that there is not in Indian law any rule which gives a guardian and manager greater power to 
bind the infant ward by a personal covenant than exists in English law. In point of fact, the 
matter must be decided by equity and good conscience, generally interpreted to mean the rules of 
English law if found applicable to Indian society and circumstances. Their Lordships are not 
aware of any law in which the guardian has such a power, nor do they see why it should be so in 
India. They conceive that it would be a very improper thing to allow the guardian to make cove- 
nants in the name of his ward, so as to impose a personal Hability upon the ward, and they hold 
that in this case the guardian exceeded her powers so far as she purported to bind her ward, and 
that so far as this suit is founded on the personal liability of the talukdar, it must fail.” 

In Maharana Shri Ranmalsingji v. Vadilal Vakhatchand,® it was held that a minor 
cannot be bound personally by contracts entered into by a guardian which do not 
purport to charge his estate and that Act XX of 1864 gave no power to a guardian 
or administrator to bind his ward by personal covenants. 

The case of Fernandez v. Gonsalves? was approved by the Appeal Court in 
Khimji Kuverji v. Lalji Karamsi,* though nothing is stated about what Tarapore- 
wala J. described as the first essential, i.e. “the power of the guardian to enter into 
the contract on behalf of the minor so as to bind the minor.” 

The head-note of the case in Khimji Kuverji v. Lalji Karamsi reads as follows: 

“Amongst Hindus a contract of marriage entered into on behalf of a minor by the minor's legal 

' guardian and shown to be for the minor’s benefit is enforceable at the instance of the minor. 

Where a contract of marriage was entered into between the mother of the plaintiff, who was a 
minor Hindu girl, acting as her guardian and on her behalf, and the father of the defendant on 
behalf of the defendant who was a Hindu and a major; Held on consideration of the 
habits and customs prevailing amongst Hindus, that the contract being for the benefit of the 
minor girl could be enforced by her, and she could maintain a suit for damages for breach thereof 
by the defendant.” 

[NOTE :—The reference to the case of National Petroleum Company v. Popatlal,’ 
in the judgment of Beaumont C. J. at p. 46 of that report is a mistake for 
Great American Insurance Company v. Madanlal Sonulal.*] 


It is the decisions as to the minor’s right to sue for damages in cases of breaches 
of contracts of marriage that have caused me the greatest difficulty in arriving at 
the decision which I have ultimately arrived at in the case. In contracts of mar- 
tiages as well as service, the contracts are by their nature executory, and they are 
entered into for the benefit of the minors. There is, however, the following point of 
distinction. A contract of marriage is not void for want of consideration as a 
contract of service by a minor is. The minor in the case of a contract of marriage 
is very often in this country of a very tender age. Even where the minor is of an 
understanding age, it is not the minor’s promise, if any, to marry, which the other 
party relies upon for the performance of the contract. The only consideration for a 
marriage contract is the promise of the father that the minor will fulfil his contract 
by the minor’s marriage at a future date, and the reciprocal promise of the other 
party to the contract. These reciprocal promises form the only consideration for 
each other and they result in a contract. The parties rely on the respectability 
of the father for the fulfilment of the contract. The father very often brings his 
personal influence to bear on the minor so that the father’s contract may be 
honoured. Sometimes the minor carries out the father’s promise at the cost of 
his personal happiness. In a contract of service, what the other party relies upon 
is the promise of the minor to serve and his actual service from day to day. The 
employer agrees to pay the salary specified not merely because the father has 
promised that the minor will serve in terms of the contract. In my opinion a 
minor’s contract of marriage is therefore not void for want of consideration as a 
contract of service by a minor is. 
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Is there no benefit that the minor derives by reason of my holding that such con- 
tracts of service are void according to Indian law ? Contracts of service like other 
contracts to be carried out in futuro involve a certain element of speculation. It 
may be that a contract of service by a minor, which is beneficial at the date it is 
entered into, may by reason of change of circumstances not be beneficial to him at 
a future date. He may, while the contract is only partly executed, obtain better 
terms at a future date, and those better terms may be due to the very service 
he has put in under the first contract. I take it to be the English law that if 
a contract of service is beneficial to the minor at the date it is entered into, he is 
not entitled to repudiate it, because of the better terms he may obtain at a future 
date. In Indian law, the contract being void, he is at liberty to take up service 
on better terms, even while the first contract remains executory and un- 
fulfilled. Irealize that contracts of marriage of minors involve a greater amount of 
speculation than other contracts. One may go further and say that marriage is a 
gamble and not a mere matter of speculation. But contracts of marriage have been 
recognized by a series of decisions now extending over several years as valid, if they 
are entered into by the guardian for and on behalf of and for the benefit of the minor. 
For the reasons which I shall Eo mention they must be held to be enforceable 
by the minors personally, even though they are not enforceable against minors. 

It being conceded that such a contract of marriage is valid, the next question is : 
is it right in principle that the minor by himself can sue the other party in respect 
of such a contract without joining the father as a party to the suit? In principle 
there does not seem to be any objection. The father cannot set aside such a con- 
tract as he can set aside a commercial contract at his pleasure nor give the benefit 
of the contract to another party. The argument that the other party contemplated 
liability to the father only because he was the party to the contract is also devoid 
of substance. The principal liability of the other party in such a case is to the 
minor. The father’s rights are in the nature of a trustee’s rights, and they exist 
only for the benefit of the minors. If, for instance, ornaments and clothes are 
given by way of gift to the minor in pursuance of such a contract, the father’s right 
to recover the same from the other party, if they are in his possession, is only for 
the benefit of the minor. Soalsodamages which the father may recover in the case 
of a breach of contract must be held by the father for the benefit of the minor. 
If such damages are paid to the father by the other party, the moneys so lying in the 
hands of the father are not his property, and if he becomes insolvent, they would 
not vest in the Official Assignee as the assets of the insolvent. Though the father 
does suffer in his reputation by reason of the breach of contract of marriage, what 
he contracts for is not for the preservation of his reputation or happiness but for 
that of the infant. The other party contracts a direct obligation to the minor and 
undertakes to pay such damages as the minor (and not the father) may sustain. 
The cause of action then is complete in tke minor and it is not necessary that the 
father should be joined as a party to the action. 
`- The case of a contract of service stands on a different footing. So far as contracts 
of service are concerned, there is no reason why the father should not remit 
performance of it, if for instance he realizes that it is the minor and not the employer 
who is at fault. To allow the minor, represented by a next friend in the suit, to sue 
the employer in such a case would seriously prejudice the employer. But the main 
ground on which I hold that the contract of service entered into by a father on 
behalf of the minor is not enforceable, is that it is void for want of consideration. 
Besides the minor in a contract of service is not seriously prejudiced because, as I 
have stated before, he can always recover the amount of the salary actually earned 
by him or he may obtain employment on better terms, or an employment which is 
more suited to his temperament or natural aptitude. 

I have carefully considered the expression “‘on behalf of and for the benefit of the 
minor” as used by our Appeal Court and Taraporewala J. in the case of suits by 
minors for the recovery of damages for breach of contracts of marriages; but 
am not prepared to rely on that expression, when I am considering the case of a 
contract of service, as the deciding factor which should compel me to hold that the 
minor in the’ case of such a contract of service is entitled to sue in his own name, 
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In my opinion the father of the minor in a contract of service does not occupy the 
position of a trustee within the meaning of the abovementioned decision of the 
House of Lords in Les Affreteurs Reunis Societe Anonyme v. Leopold Walford (London) 
Limtted,! though he does occupy such position in the case of a contract of marriage 
entered into by him on behalf and for the benefit of the minor. 

I, therefore, decide issue No. 8 against the plaintiff. 

July 22, 1948. After I pronounced my judgment on issue No. 8on July 21, 1948, 
on coming to Court on July 22, I inquired of counsel whether it was not in the interests 
of parties that I should try issues Nos. 1 and 2 also. For instance, if on hearing 
evidence I came to the conclusion that, the defendant did not enter into any oral 
agreement with the plaintiff's father as allegedin para. 1 of the pleint, the suit in my 
opinion would fail. The suit is not on the footing of a contract entered into by the 
plaintiff herself with the defendant, though it is the defendant’s case that the plain- 
tiff herself entered into the contract with the.defendant and that the defendant 
was not aware of the plaintiff’s minority. It is clear that entirely different consi- 
derations would apply if the plaintiff had filed this suit on that footing. Iam not 
prepared to allow at this stage to convert the suit into a suit of that nature. Both 
counsel agreed with me and, thereupon, I decided to try issues Nos. 1 and 2 as 
preliminary issues along with issue No. 8. 

If my judgment on jssues Nos. 1 and 3 is against the plaintiff and it is held in 
appeal to be incorrect, the suit may be decided on issue No. 8. If my judgment, 
on the other hand, on issues Nos. 1 and 2, assuming it to be against the plaintiff, 
is correct, then a finding on issue No. 8, may be. unnecessary. 

At the request of Mr. C. J. Shah who says his witness on issues Nos. 1 and 2 is not 
in Court, I adjourn the suit to Monday, . July 26, 1948. 

ne 26, 1948. At this stage counsel for the parties state that the suit has been 
Be 


- Per Curiam. By consent ‘suit dismissed. carda dismissed. No order as 
to costs. 


Attorneys for plaintiff : Shastri & Co. 
` Attorneys for defendant : ARRS & Ginwala. 


Before Mr. Justice. Tendolkar. ` 
In re EAST AFRICA HARDWARE COMPANY, IN LIQUIDATION.* 
Indian Companies Act (VL of 1 913), Sec. 109: (e)—Mortgage and charge—Registration of-—Company 

—Liquidation—Validity of mortgage and charge——Liquidator. 

Under s. 109 (e) of the Indiafi Compdnies Act, 1918, a pledge of moveable property belonging 
toa company does not require-registration, though a mortgage or a charge on such property 
does require registration, provided the property is not stock-in-trade. ' 

LIQUIDATION proceedings. The company in liquidation, the East Africa Hard- 
ware Company, was incorporated on March.19, 1941, as a private limited com- 
pany. It had stored its stock-in-trade in a godown on the Frere Road in Bombay. 

On May 81, 1944, one Jethabhai Patel advanced to the company a sum of 
Rs. 80,000 on pledge of the stock-in-trade, and the company agreed to keep the 
stock insured in a sum of Rs. 50,000 and handed over the policy to the creditor. 

On August 10, 1945, another creditor of the company one Kalidas Kanji presented 
a petition for the compulsory winding np of the company, and the Official Liquida- 
tor was appointed the provisional liquidator of the company. The hearing of the 
petition was fixed for September 7, 1945. The Liquidator took possession of the 
assets of the company inclusive of the stock-in-trade -lying in the godown. 

On October 5, 1945, the creditor Jethabhai Patel applied to the Court for an 
order that the Liquidator be directed to remove his seal from ‘the godown and to 
hand over possession’ of the goods pledged to the petitioner. 

-The matter was heard by Tendolkar J., when two issues were raised : 

1. Whether the alleged pledge and security purported to-be created by the writing dated May 
81, 1944, referred to in the petition is yala and binding op i the Official Liquidator, ? and 


1 [1919] A. CG 801. * Decided, January 31, 1947. I.C, No. 57 of 1945. 
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8. Whether the petitioner is a secured creditor of the company, and, if so, for what amount. 
His ra EE on the first issue that the agreement was binding on the Official 
Liquidator. dealing with issue No.'3 his Lordship observed as follows : 


H. M. Seervai, for the petitioner. 
M. S. Vakil, for the official liquidator. 


TENDOLKAR J. The third question, as to the necessity for registration, arises 
in this manner. Section 109 of the Indian Companies Act states, 

“Every mortgage or charge created after the commencement of this Act by a company and being 
either. .... (e) a mortgage or a charge, not being a pledge on any moveable property of the 
company except stock-in-trade ; shall, so far as any security on the company’s property or under- 
taking is thereby conferred be void against the liquidator...” 

The question for consideration is, what is the meaning to be attached to cl. 
(e) of this section? The clause read with the punctuation as it exists in the statute 
hardly makes sense. I have not heard ofsuch a thing as a “pledge on a property.” 
One ordinarily talks of “of a pledge of property”, but a mortgage or charge is 
“on” a property. It appears to me that in the punctuation of this clause one must 
read after the word “pledge” a comma in order that the clause may make sense. 
Thus read, the clause would be “a mortgage or charge, not being a pledge, on any 
moveable property of the company, except stock-in-trade...”” The result would 
be that a pledge would not require registration, though a mortgage or a charge on 
moveable property would require registration, provided the moveable property 
was not stock-in-trade. The proviso leads to the result that a mortgage or a charge 
on stock-in-trade would not require any registration. The case I am dealing with is, 
as I have held, a case of pledge, but, even if I am wrong in holding that in this 
case possession of the goods had not been handed over to the petitioner it would 
still be a mortgage or acharge on stock-in-trade. In either contingency to my mind 
registration is not necessary. The objections urged by respondent No. 1, there- 
fore, fail. ; 

The second issue was therefore found in the affirmative. 

Attorneys for petitioning creditor: Motichand & Devidas. 

Attorneys for pledgee-creditor: Manchershaw B. Chothia & Co. 


Attorneys for Company : B. Amin & Co. 


Before Mr. Justice Desai. 
BAI AIMAI LIMJIBHAI KAVARANA »v. MINOO MANCHERSHAW DAVAR.* 
Jurisdiction—Hgh Court—Suit io recover possession of house from licensee—Court-fees Act (VII 
of 1870), Sec. 7 (xi) (ec)—Suits Valuation Act (VII of 1887)—Bombay Rents, Hotel and Lodging 
House Rates Control Act (Bom. XLVI of 1947)—Bombay City Civil Court Act (Bom. XL of 
1948). 

A suit to recover possession of a house, the monthly letting value of which is Rs. 50, on the 
allegation that the defendant is in possession as a licensee, lies in the High Court of Bombay, 
notwithstanding the Bombay Rents, Hotel and Lodging House Rates Control Act, 1047, or 
the Bombay City Civil Court Act, 1948, because the claim for purposes of jurisdiction in such 
asuit has to be valued at over Rs. 10,000. 

Surt to recover possession of a room in a flat. 

The flat was tenanted by the plaintiff Aimai in a building known as Dhanabed 
on Warden Road in Bombay. She had adaughter named Pinky, who was engaged 
to be married to the defendant Minoo on December 24, 1945, The marriage took 
place on November 27, 1947. 

In anticipation of the marriage the plaintiff gave the defendant a room in her 
flat to live in by “leave and license”, and the defendant continued to live there after 
the marriage, without payment. 


* Decided, September 80, 1948, O. C. J., Suit No. 2200 of 1948. 
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-Differences arose between the parties, as the result of which the plaintiff gave to 
the defendant a notice on May 28, 1948, to quit the room. The defendant failed to 
comply with the notice. 

On August 6, 1948, the plaintiff filed a suit requiring the defendant to quit the 
aber and claimed damages for use and occupation at the rate of Rs. 50 per 
month. 

The defendant contended that he was not in occupation of the room by “leave 
and license” of the plaintiff and paid Rs. 250 per month for boarding and lodging. 
He further contended that the High Court had no jurisdiction to try the suit in: 
view of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, and 
that the proper Court to try the suit was the Bombay Court of Small Causes. : 


N. A. Mody, with M. L. Maneksha, for the plaintiff. 
M. P, Amin, Advocate General, with A. J. Poonawalla, for the defendant. 


Desar J. The plaintiff is the mother-in-law of the defendant. The piaintiff 
says that after the marriage of her daughter with the defendant, the defendant 
was allowed to stay in the plaintiff’s flat with the plaintiff’s leave and license and 
that the defendant is at present in wrongful occupation of one bed-room in that 
flat as the license given by the plaintiff to the defendant has been withdrawn. The 
eo submits that the defendant is a trespasser in respect of that room and that’ 

e is liable to pay damages for trespass at the rate of Rs. 50 per month or at such 
other rate as this Court may determine from June 20, 1948. The plaintiff prays 
that the defendant, his servants and agents may be ordered to remove himself 
and them from the room in the flat with their belongings and that the defendant,’ 
his servants and agents may be restrained by an order and injunction of this Court 
from entering the flat or occupying any room therein; and that the defendant. 
should be ordered to pay to the plaintiff damages at the rate of Rs. 50 per month or 
at such other rate as this Court may determine from June 20, 1948, till the injunc- 
tion prayed for becomes effective. 

The defendant denies that he is the licensee in occupation of the room under’a’ 
license from the ae and he says that he is a sub-tenant of the plaintiff. At 
the hearing’ the following issues were raised :— ' 

(1) Whether having regard to the Bombay Rent Control Act XLVII of 1947 and/or the Bombay 
City Civil Court Act 1948, this Honourable Court has jurisdiction to entertain the suit ? ' 

(2) Whether the defendant is a licensee or a sub-tenant of the plaintiff ? ' 

(8) Whether the plaintiff is entitled to any, and if so, what reliefs ? and 

. (4) Whether the plaintiff is entitled to compensation, and if so, at what rate? ’ è 

The Advocate General appearing with Mr. Poonawalla on behalf of the defendant 
argued issue No. 1 first, as his submission was that if this Court had no jurisdiction. 
to entertain the suit, the question whether the defendant was a licensee or a sub- 
tenant could not be decided by this Court: The Advocate General did not press 
the point that this Court had no jurisdiction because of the Bombay Rent Control 
Act (XLVI of 1947), as he realized that that Act applied only in cases where thé 
relationship of landlord and tenant subsisted. Though the defendant in this case 

_ maintains that he was the sub-tenant of the plaintiff, the plaintiff has denied that 
allegation and has brought this suit on the footing that the defendant was a licensee 
only. If in the course of the hearing it transpires that the defendant was not the 
licensee but was the sub-tenant, the plaintiff’s suit will fail. There is no relief 
that thig Court is going to give to the plaintiff on the footing that the defendant is. 
the tenant of the plaintiff. i as 

The Advocate General argued that’ the Bombay City Civil Court Act, 1948; 
takes away the jurisdiction of the High Court to try this suit. The Advocate- 
General referred me to s. 7, sub-cl. © (cc), of the Court-fees Act (VII of 1870), 
which provides for the court-fees to be levied in suits between landlord and tenant 
for the recovery of immoveable property from a tenant, including a tenant holdin 
‘over after the determination of a tenancy. In stich'suits by s. 7, sub-cl. (æi), 4 
-is provided-that the court-fees have to be levied according to the amount of the 
rent of the immoveable property to which the suit refers, payable for the year next 
before the date of presenting the plaint. I pointed ‘out to’ the learned Advocate 

L B.—18 
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General that the present suit is not a suit between a landlord and a tenant and, 
therefore, the provisions of s. 7, sub-cl. (a) (cc), of the Court-fees Act, did not 
apply. But the learned Advocate General maintains that the same considerations 
must apply to the facts of the present case. He said that assuming that the de- 
fendant was a licensee, he was not a trespassez, and if for the purposes of the 
Court-fees Act the amount must be assessed on the basis of the rent payable for 
the year next before the date of the presentation of the plaint in the case of a 
tenant, the same considerations must apply for the purpose of determination of 
the jurisdiction of this Court to entertain this suit. 

The learned Advocate General referred me to s. 8 of the Suits Valuation Act 
(VII of 1887) which reads as follows :— 

‘Where in suits other than those referred to in the Court-fees Act, 1870, s.'7, paragraphs v, vi 
and ix, and paragraph x, clause (d) , court-fees are payable ad valorem under the Court-fees Act, 
1870, the value as determinable for the compuiation cf court-fees and the value for purposes of 
jurisdiction shall be the same.” 

Proceeding on the footing that for the purpose of the assessment of the Court-fees 
8. 7, sub-cl. (æi) (cc), applies, he said that the same valuation must apply for the 

uurposes of the determination of the jurisdiction in this case. I pointed out to the 
apnea Advocate General that s. 8 of the Suits Valuation Act specifically excluded 
trom its operation s. 7, paragraph (v), of the Court-fees Act (VIL of 1870), which 
reads as follows :— 

“In suits for the possession of lands, houses and gard2ns—according to the value of the subject- 

matter ; and such value shall be deemed to be etc. ete.” - 
‘Therefore where we are concerned with suits for the possession of lands, houses and 
gardens, the valuation which is to be determmed according to the provisions of 
s. 7, sub-cl. (v), of the Court-fees Act (VIL of 1870), will not be the valuation for the 
purpose of determining the jurisdiction under the Suits Valuation Act (VII of 1887). 
The learned Advocate General conceded that the suit for the possession of a part 
of the house would also fall under s. 7, sub-cl. (v), of the Court-fees Act (VIL of 
1870). 

T N. A Mody appearing on behalf of the plaintiff pointed out this further 
difficulty that s. 8 of the Suits Valuation Act (VII of 1887) provides as follows :— 

“8. (1) The Provincial Government may, subject zo the control of the Governor-Generalin ` 
Council, make rules for determining the value of land for purposes of jurisdiction in the suits men- 
tioned in the Court-fees Act, 1870, 8. 7, paragraphs (v) and (vi) and paragraph (x), clause (d).”” 

“(2) The rules may determine the value of any class of land, or of any interest in land, in the 

whole or any part of a local area, and may prescribe different values for different places within the 
same local areg.” 
Mr. Mody pointed out that the Provincial Government had not made any rules as 
provided for by s. 8 of that Act. In this connection Mr. Mody pointed out that 
s. 14 of the Madras Civil Courts Act provides as follows :— 

“When the subject-matter of any suit or proceeding is land, a house or a garden, its value shall, 

, for the purposes of the jurisdiction conferred by this Act, be fixed in manner provided by the Court- 
fees Act, s. 7 (v).” 
There is no such provision to be found in the Bombay City Civil Court Act (XL of 
1948), 

fa he result I am afraid I derive no assistance from the Court-fees Act or the 
Suits Valuation Act. 

This being the position, I turn to the Bombay City Civil Court Act (Bombay 
XL of 1948). By s. 8 of that Act it is provided that 
“the Provincial Government may, by notification in th2 Official Gazette, establish for the Greater 
Bombay a Court, to be called the Bombay City CivilCourt. Notwithstanding anything contained 
in any law, such Court shall have jurisdiction to receive. try and dispose of all suits and other pro- 
ceedings of a civil nature not exceeding ten thousand rupees in value, and arising within the Greater 
Bombay..--- 
What i shall now consider is whether the present suit is a suit not exceeding 
Rs. 10,000 in value. These words, in my op-nion, mean that the value of the 
subject-matter of the suit should not exceed Rs. 10,000. The learned Advocate 
General referred me to s. 110 of the Civil Procedure Code which says that 
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tin each of the cases mentioned in clauses (a) and (b) of section 109 the amount or value of the 
subject-matter of the suit in the Court of first instance must be ten thousand rupees or upwards, 
and the amount or value of the subject-matter in dispute on appeal to His Majesty in Council must 
be the same sum or upwards, 

“or the decree or final order must involve, directly or indirectly, some claim or question to or 

respecting property of like amount or value.” 
The Advocate General said that this case does not fall within the first part of s. 110 
of the Civil Procedure Code as the value of the subject-matter of the suit is not above 
Rs. 10,000 as, according to him, the value of the subject-matter of the suit could 
not in any event be computed as more than the total of one year’s rent or compensa- 
tion payable in respect of the room in the occupation of the defendant. 

The learned Advocate General referred me to Kasturbhai v. Htralal, where the 
head-note reads as follows :— 

“The plaintiffs sued to evict the defendant from their premises, under the Bombay Rent Act 
on the ground that they reasonably and bona fide required the premises for thelr own use and 
occupation. The monthly rent of the portion occupied by the defendant was Rs. 275. The 

` Court of first instance passed a decree for possession in favour of the plaintiffs and it was confirmed 
by the Court of Appeal. The defendant, thereupon, applied for a certificate to appeal to the King 
in Council. It was held that the certificate must be granted, for the decree allowing possession 
of the tenancy involved directly a claim or question to or respecting property over Rs. 10,000 
as the monthly rent of the premises was Rs. 275 and capitalized at twenty years’ purchase the 
value of the property would be over Rs. 10,000.” 
The Advocate General argued that for the purposes of the Bombay City Civil 
Court Act what I am concerned with is the value of the subject-matter of the suit. 
He argued that in Kasturbhai v. Hiralal their Lordships did not consider the question 
of the value of the subject-matter of the suit, and they gave leave to appeal to the 
Privy Council as the decree allowing possession involved directly a claim or question 
to or respecting property over Rs. 10,000 in value. In my opinion in the case of 
Kasturbhai v. Hiralal the value of the subject-matter of the suit also was over 
Rs. 10,000 though that is not the ground on which the right to obtain a certificate 
was recognized. The distinction that the learned Advocate General seeks to make 
between the value of the tenancy and the value of the property, in my opinion, 
is not the correct distinction as I am concerned withthe value of the property in the 
defendant’s possession. ‘The suit is to recover possession of property, the value . 
whereof for the reasons which I shall hereinafter set out, in my opinion, is more than 
Rs. 10,000. Thet is the property which is the subject-matter of the suit. In my 
opinion, therefore, the City Civil Court has not got the jurisdiction to try this suit 
and the High Court has jurisdiction to try this suit. 

The learned Advocate General referred me to Balkrishna v. Ramkrishna.* The 
pl: intiff in that suit sued to recover arrears for two years’ rent with interest (viz. 
Rs. 51-5-0) and possession of the Property from his tenant. A question having 
arisen what was the valuation of the suit for purposes of Court-fees, it was held 
that the claim for recovery of possession should be valued at one year’s rent pre- 
ceding the suit (viz. Rs. 28-10-6) under s. 7 (at) (cc) of the Court-fees Act, 1870, 
and that the Court-fees were leviable on Rs. 74-15-6. It is clear, however, that that 
was a suit between a landlord and a tenant ; and if so, it is equally clear that s. 7, 
sub-cl. (æi) (cc), applied. If this suit had been a suit filed by a landlord for the 
recovery of possession from a tenant, this Court would not have jurisdiction to try 
the suit. 

The Advocate General next referred me to Jamnadas v. Chandulal2 It was there 
held that in a suit for declaration and injunction the valuation of claim for the 
computation for Court-fees and for purposes of jurisdiction being the same, under 
8. 8 of the Suits Valuation Act, the value adopted for Court-fee purposes under 
s. 7 (tv) (c) of the Court-fees Act, 1870, will determine the jurisdiction of the Court 
which hears the case. But as appears from the judgment of Beaumont C. J. in 
that case, though the value of the property which was the subject-matter of the 
suit exceeded Rs. 5,000, it was held that the Second Class Subordinate Judge, whose 


1 i 24 Bom. L. R. 850. 8 (1986) 39 Bom. L. R. 188, 
2 (1980) 88 Bom. L, R. 268. 
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jurisdiction was limited to suits wherein the subject-matter did not exceed in 
amount or value Rs. 5,000, had the jurisdiction to try the suit because the valua- 
tion had, for the purposes of jurisdiction, to be fixed having regard to s. 8 of the 
Suits Valuation Act of 1887. But this again brings me back to the same point, 
namely, that para. (v) of s. 7 of the Court-fees Act of 1870 has been left untouched 
by s. 8 of the Suits Valuation Act of 1887. 

What then are the grounds on which I am helding that the subject-matter of this 
suit is over Rs. 10,000? The plaint states that Rs. 50 would be the amount pay- 
able by way of damages for deprivation of the mati ’s right to use the room in the 
defendant’s occupation.- The yearly rent of that room would come to Rs. 600, 
and adopting the test laid down in Kasturbhai v. Hiralal that sum capitalised at 
twenty years’ purchase would bring the value of the subject-matter of the suit 
to over Rs. 10,000. The evidence in this case establishes the value of the room as 
at least Rs. 50 per month. 

I must’ point out that the suit was filed on August 6, 1948, and the Bombay City 
Civil Court Act, 1948, (Bombay Act No. XL of 1948) came into operation on August 
16, 1948. I have no reason to think that the figure of Rs. 450 as damages caused 
to the plaintiff every month was inserted merely for the purpose of enabling the 
High Court to have jurisdiction to try the suit. This being my opinion, I hold 
that this Court has jurisdiction to entertain this suit. 

I answer issue No. 1 in the affirmative. 

- After I delivered the above judgment, Mr. Mody on behalf of the plaintiff drew 
my attention to the case of Ratilal Manilal v. Chandulal Chhotalal,1 where it was 
held that in a suit for possession of a house, where the plaintiff claimed that the 
defendant in possession was his licensee, the court-fee was payable according to the 
market value of the house, under s. 7, sub-cl. (v) (e), of the Court-fees Act, 1870. 
This case supports my judgment that the provisions of s. 8 of the Suits Valuation 
Act (VII of 1887) have no application to this particular case. 


* Attorneys for plaintiff : Gagrat & Co. 
-- Attorneys for defendant : Ambubhai & Diwanji. 


Before Mr. Justice Bhagwatt. 
`” VISHWANATH KESHAV JOSHI v. B. M. SUKHADWALLA.* 


Bombay City Civil Court Act (Bom. XL of 1948), Sec. 18t—“Proceedings”—W hether the word includes 
execution proceedings. 
The word “proceedings” in s. 18 of the Bombay City Civil Court Act, 1948, includes execu- 
, tion proceedings. 
Proceedings to execute a decree passed by the Bombay High Court for a sum exceeding 
Rs. 2,000 but not exceeding Rs. 10,000, filed after the coming into force of the Bombay City 
Civil Court Act, 1948, lie in the Bombay City Civil Court, and not in the Bombay High Court. 
Surr to recover money due on hundis. 
The defendant B. M. Sukhadwalla borrowed a sum of Rs. 2,500 from the plaintiff 
Vishwanath Joshi on five hundis bearing dates April 25, 1947, and May 24, 1947, 
be maturing on different dates. 
- On February 27, 1948, the plaintiff filed a suit in the Bombay High Court to 
recover Rs. 2,418 due on the hundis from the defendant, and obtained a decree on 
April 2, 1948. 
On May 10, 1948, the Bombay Legislature passed the Bombay City Civil Court 
Act (Bom. XL of 1948). The Act came into force on August 16, 1948, 


_ 1 (1948) 49 Bom. L. R. 552. evidence has not been recorded on or before 
* Decided, October 11, 1948. O.C.J. Suit the date of the coming into force of this Act, 
No.700 of 1948 (in Chambers). shall be transferred to the City Court and shall 
-+ The material portion of the section runs be heard and disposed of by the City Court 
as follows :— , and the City Court shall have all the powers 


18. (1) All suits and TODS N cognizable and jurisdiction thereof as if they had been 
by the City Court and pending in the High originally instituted in that Court. s 
Court, in which issues have not been settled’ or 


1948.] VISHWANATH KESHAV 0. SUKHADWALLA (0.¢.5.) 277 


On September 22, 1948, the plaintiff filed in the High Court ah'application to 
execute the decree. ' 
- „A question arose whether after the coming into force`of the Bombay City Civil 
Court Act, 1948, the application should be transferred to the City Civil Court or 
could be entertained: by the High Court. ` Ia 


B. J. Diwan, amicus curiae. i 


_Buacwati J. The matter comes up before me for trial of issue as to the juris- 
‘diction of this, Court to entertain proceedings in execution of a decree passed by this 
Court, the decree being for an amount above Rs. 2,000 and below Rs.10,000. The 
decree was passed in the suit on April 2, 1948, and this application for execution 
was made by the judgment-creditor on September 22, 1948. . 

A. point was raised as to whether in view of the passing of the Bombay City 
Civil Court Act, XL of 1948, this Court had jurisdiction to entertain this application 
for execution of the decree. The Bombay Act XL of 1948 was enacted by the 
Legislature and received the assent of the Governor General on May 10, 1948. 
It came into force by a notification in the official Gazette from August 16, 1948, 
Section 8 of that Act provided that notwithstanding anything contained in any law, 
the Bombay City Civil Court was to have jurisdiction to receive, try and dispose of 
all suits and other proceedings of a civil nature not exceeding Rs. 10,000 in valueand 
arising within the Greater Bombay, except for certain exceptions therein laid down 
which are not relevant for the determination of the present issue before me. 
Section 12 of the Act provided that notwithstanding anything contained in any 
law, the High Court shall not have jurisdiction to try suits and proceedings cogni- 
zable by the City Court. Section 18 of the Act further provided that all suits 
and proceedings cognizable by the City- Court and pending in the High Court, 
in which issues had not been settled or evidence had not been recorded on or before 
the date of the coming into force of this Act shall be transferred to the City Court 
and shall be heard and disposed of by the City Court and the City Court shall have 
all the powers and jurisdiction thereof as if they had been originally instituted in 
that Court. These are the relevant provisions of this Act which have got to be 
_ borne in mind for the purposes of the determination of this issue. , 

The jurisdiction of the Bombay City Civil Court was to receive, try and dispose 
of all suits and other proceegings of a civil nature not exceeding Rs. 10,000in value. 
The ban of the jurisdiction of the High Court also was in respect of the trial of suits 
and proceedings cognizable by the City Court, and what had got to be transferred 
to the City Civil Court were also suits and proceedings cognizable by the City Court 
and pending in the High Court in which issues had not been settled or evidence 
recorded on or before August 16, 1948. The question, therefore, which has to be 
determined is what is included in the suits and proceedings cognizable by the City 
Court ; and the whole difficulty in this pacticdlae matter has arisen because the 
‘suit has been already determined, a decree has been passed therein, and what is 
sought to be done is the execution of that decree. The question, therefore, which 
arises is whether an application for execution of the decree already passed by the 
High Court having had jurisdiction to do the same, can be said to be proceedings 
cognizable by the City Court, because the suit has certainly ended in so far as it has 
resulted in a decree being passed in favour of the plaintiff. It has been contended 
that the proceedings aren are mentioned in these three sections are by analogy 
with s. 141 of the Civil Procedure Code and according to the decision of the Privy 
Council in Thakur Prasad v. Fakirullah! original matters in the nature of suits such 
as proceedings in probates, guardianships, and so forth, and not execution proceed- 
ings. In so far as this was a matter which was important and would lay down the 
paap for all proceedings in execution in similar suits where decrees have been 
P by this Court before August 16, 1948, I requested Mr. B. J. Diwan to 
argue the matter per amictis curiae and he was good enough to'do'so and presented 
the arguments before me at the adjourned hearing of this application today. It 
“was pointed out by him that the word “proceedings” in s. 141 of the Civil Procedure 


1“ (1894) L L. R. 17 All. 106, 111, P. ©. 
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Code no doubt has come to be interpreted in this manner by the Privy Council, but 
execution proceedings are also to be regarded a3 proceedings though they are subse- 
quently adopted by the party after the decree:n a suit has been passed. They 
are separate from the proceedings adopted by the parties in furtherance of the pro- 
gress of the suit or what may be otherwise described as the previous steps in the suit. 
As has been laid down in Deb Narain Duti v. Narendra Krishna! execution has to 
be regarded as separate proceedings from the previous steps in the suit. Even 
though the expression “suits and other proceedings” has been used in the sections 
of the Bombay City Civil Court Act which I have noted above, proceedings in suits 
as well as proceedings of a civil nature whick are contemplated after the decree 
in a suit is passed are nonetheless proceedings within the expression as used there- 
in. Those proceedings may be proceedings which are contemplated within s. 141 
of the Civil Procedure Code and which have been interpreted by the Privy Council 
as original matters in the nature of suits such as proceedings in probate, guradian- 
ship and so forth. These proceedings can also be proceedings by way of execution 
proceedings which have been held in Deb Narain v. Narendra Krishna as separate 
proceedings from the previous steps in the suit, which may be taken by a party 
after the suit has materialised into a decree. There is no warrant to read “proceed- 
ings of a civil nature”? which has been used in the Bombay City Civil Court Act in 
a restricted or limited sense as is contended on behalf of the judgment-credtior. 

It was pointed out to me that the Act does not contemplate taking away the 
jurisdiction of this Court in respect of suits which have been already disposed of or 
decided, and that what was contemplated was only the transfer of the suits which 
were pending in the High Court at the time when the Act came into operation. 
My attention was particularly drawn to s. 18 of the Act which provides that except 
in those cases where issues were settled or evidence was led, all suits and proceedings 
which were pending in the High Court had got to be transferred to the City Civil 
Court. It was urged thet in execution proceedings there would be no question of 
any issues being settled or evidence being led. This argument, however, is unsound 
in so far as it does not take count of the various circumstances which arise in exe- 
cution proceedings where issues have got to be tried by the Court and evidence led 
in support of the various contentions arising in execution proceedings. 
Mr. B. J. Diwan drew my attention to the various provisions of the Civil Procedure 
Code, s. 47, s. 50(2), O. XXI, r. 8, O. XXI, r. 4, O, XXI, r. 50(2), O. XXI, rr. 58 
and 59, O. XXI, r. 89 and O. XXI, r. 97 and the subsequent provisions thereof, 
all of which go to show that various cases arise in execution proceedings where as 
between the contesting parties issues have got to be tried by the Court and for the 
determination of those issues evidence has also got to beled. If any question arose 
in such cases of execution proceedings and they had been agitated before the High 
Court before August 16, 1948, s. 18 would have covered those proceedings also and 
would have prevented them from being transferred to the City Civil Court if issues 
had been raised therein or evidence had been led by the parties for the purpose. 
Except, however, in those cases all the proceedings which were validly entertained 
by the High Court, before August 16, 1948, would have had to be transferred to 
the Bombay City Civil Court by virtue of the provisions of s. 18 of the Act. Section 
18 of the Act therefore does not help the judgm=nt-creditor. 

My attention was also drawn to the provisions of s. 87 of the Civil Procedure Code 
where the expression “Court which passed a decree” or words to that effect sre 
in relation to the execution of decrees deemed -zo include, where the Court of first 
instance has ceased to exist or to have jurisdiction to execute it, the Court which, 
if the suit wherein the decree was passed was instituted at the time of making the 
application for the execution of the decree, would have jurisdiction to try such suit. 
It was pointed out that in those cases where pecuniary jurisdiction was curtailed 
subsequent to a decree passed by a Court, the jurisdiction to execute the decree was 
not lost and that in spite of the curtailment of the pecuniary jurisdiction in that 
manner the Court would continue to have jurisdiction to execute thedecree. There 
is no question here of the Court having ceased to exist. The only question which 


1 (1889) I. L. R. 16 Cal. 267, 279. 
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arises is whether by reason of the pecuniary jurisdiction of this Court being altered 
in the manner provided in the Bombay City Civil Court Act it can be said that this 
Court has lost the jurisdiction to execute a decree which has already been passed 
by it. Reliance was placed in support of this contention on a decision reported in 
Abdus Sattar v. Mohini Mohan Das,’ and the note in Mulla’s Civil Procedure Code 
at p. 162. This decision, however, runs counter to a decision of the Calcutta High 
Court itself whichis subsequently reported in Masrab Khanv. Deb Nath Mali,* where 
the effect of s.87(b) of the Civil Procedure Code is laid down as substituting the Court 
in which the jurisdiction was subsequently invested as the only Court which can be 
considered to be the Court which passed the decree for the purposes of this section. 
Mr. B. J. Diwan also drew my attention to a decision of our High Court reported in 
Gauskha v. Abdul Ropkha,* where it is laid down that there is no distinction which 
can be drawn between the nature of the causes which put an end to jurisdiction, 
so far as the terms of s. 87(b) are concerned. What one has got to have regard to are 
the plain terms of s. 87 (b) themselves which lay down that where the Court of first 
instance has ceased to exist or to have jurisdiction to execute it, the Court which 
passed the decree or words to that effect shall in relation to the execution of decrees 
be deemed to include the Court which would have jurisdiction to try such suit, if the 
suit wherein the decree was passed was instituted at the time of making the appli- 
cation for execution. Here by reason of the enactment of the Bombay City Civil 
Court Actthe jurisdiction in respect of suits and proceedings of a civil nature exceed- 
ing Rs. 2,000 and not exceeding Rs. 10,000 in value was invested in the Bombay 
City Civil Court. Ifthe suit had come to be filed after August 15, 1948, which is the 
relevant date (and the application for execution in this case as I have stated before 
was made on September 22, 1948), it would have had to be filed in the Bombay City 
Civil Court. That was the Court which was substituted for the High Court ac- 
cording to the terms of s. 87(b) of the Civil Procedure Code, and it is that Court which 
can be said to be “the Court which passed a decree” in relation to the execution of this 
decree which was passed by the High Court. I am, therefore, of opinion that in 
respect of these proceedings for execution of the decree “the Court which passes a 
decree” should be deemed to include the Bombay City Civil Court which would have 
jurisdiction to try the suit if it had been filed on September 22, 1948, which was the 
date of the application for execution. There is no cogent reason urged on behalf of 
the judgment-creditor which can make me hold that this Court has in spite of the 
provisions of the Bombay City Civil Court Act which I have méntioned above 
retained the jurisdiction to execute the decrees which have been already passed 
by it in those cases where the claim was exceeding Rs. 2,000 and not exceeding 
Rs. 10,000 in value. : 

I have therefore come to the conclusion that this application for execution does 
not lie in this Court and must be dismissed. Before concluding my judgment, I 
-feel that I ought to express the thanks of the Court for the help which it has derived 
from the arguments of Mr. B. J. Diwan who was good enough to argue this point 
per amicus curiae. 4, oh : 
í Application dismissed. 


1 (1943) 87 C. W. N: 679. 8 (1892) I. L. R. 17 Bom. 162. 
2 [1942] 1 Cal. 289, 291. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Gajendragadkar, 
and Mr. Justice Tendolkar. 
NILKANTH RAMCHANDRA CHANDOLE v. RASIKLAL 
MULCHAND GUJAR.* 
Bombay Rents, Hotel and Lodging House Rates (Control) Act (Bom: LVH of 1947), Secs. 
50, 12ł}—Whether the Act is retrospective—Construction of statute—Retrospective 
effect—Intention of Legislature—Bombay General Clauses Act (Bom. I of 1904), Sec. 1$ 


* Decided, October 7, 1948. Second 
Appeal No. 147 of 1948, from the decision 
of V. R. Paralkar, Extra Assistant Judge 
at Poona, in Appeal No. 417 of 1948, con-. 
firming the decree passed by K. M. Bhatt, 
Jomt Civil Judge, J. D., at Poona, in Civil 
Suit No. 521 of 1946. 


. į The sections run as under:— 

12. (1) A landlord shall not be en- 
titled to the recovery of possession of any 
premises so long as the tenant pays, or 
is ready and willing to pay, the amount 
of the standard rent and permitted in- 
creases, if any, and observes and performs 
the other conditions of the tenancy, in so 
far as they are consistent with the pro- 
visions of this Act. 

(2) No suit for recovery of possession 
shall be instituted by a landlord against 
a tenant on the ground of non-payment 
of the. standard rent or permitted increases 
due, until the expiration of one month 
next after notice in writing of the demand 
of the standard rent or permitted increases 
has been served upon the tenant in the 
manner provided m section 106 of the 
Transfer of Property Act, 1882. 

(3) No decreee for eviction shall be 
passed in any such suit if, at the hearing 
of the suit, the tenant pays or tenders in 
Court the standard rent or permitted in- 
creases then due together with the costs 
of the suit. 

“ Explanation—In any case where there 
is a dispute as to the amount of standard 
rent or permitted increases recoverable 
under this Act the tenant shall be deemed 
to be ready and willing to pay such 
amount if, before the expiry of the period 
of one month after notice referred to in 
sub-section (2), he makes an application 
to the Court under sub-section (3) of 
section 11 and thereafter pays or tenders 
the amount of rent or permitted increases 
specified in the order made by the Court. 

50. The Bombay Rent Restriction Act, 
1939, and the Bombay Rents, Hotel Rates 
and Lodging House Rates (Control) Act, 
1944, are hereby repealed: 

Provided that all suits and proceedings 
{other than execution proceedings and 
appeals) between a landlord and a tenant 
relating to the recovery or fixing of rent 
or possession of any premises to which 
the provisions of Part I apply and all 
suits and proceedings by a manager of a 
hotel or an owner of a lodging house 





against a lodger for the recovery of charg- 
es for, or possession of, the accommoda- 
tion provided in a hotel or lodging house 
situate in an area to which Part 10 applies, 
which are pending in any Court, shall be 
transferred to and continued before the 
Courts which would have jurisdiction to 
try such suits or proceedings under this 
Act; and thereupon all the provisions of 
this Act and the rules made thereunder 
shall apply to all such suits and proceed- 


ings: 

Provided further that—. 

(a) every order passed or act done by 
the Controllers under Part IV of the 
Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act, 1944, and every 
order or act deemed to have been passed 
or done under that Part shall be deemed 
to have been passed or done under this 
Act; and 

(b) all proceedings pending before the 
Controllers under Part IV of that Act shall 
be transferred to and continued before the 
Controllers appointed under this Act as if 
they were proceedings instituted before the 
Controllers under this Act. 

} The section runs as under:— 

7. Effect of repeal. ‘Where this Act, 
or any Bombay Act made after the com- 
mencement of this Act, repeals any enact~ 
ment hitherto made or hereafter to be 
made, then, unless a different intention 
appears, the oe shall ie 

(a) revive ing not in force or ex- 
isting at the time at which the repeal 
takes effect; or 

(b) affect the previous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder; or 

(c) affect any Pe gana cbliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repealed; 


or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
so repealed; or 

(e) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, 
penalty, forfeiture or punishment as afore- 
said, and any such investigation, legal pro- 
ceeding or remedy may be instituted, con- 
tinued or enforced, and any such penalty, 
forfeiture or punishment may be imposed, 
as if the repealing Act had not been passed. 
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The retrospective effect of the Bombay Rents, Hotel and Lodging House Rates 
(Control) Act, 1947, is confined only to what is expressly stated in s. 50 of the Act. 

Section 12 of the Act is prospective and not retrospective. 

It is a well-established canon of construction of every statute that ordinarily every 
legislation is prospective in its effect and it does not affect vested rights. But it is 
always competent to the Legislature to make any piece of legislation retrospective. 
If, however, the Legislature intends to de so, it must do so by a clear intention or by 
necessary implication. In order to decide whether a new statute is retrospective, 
and if so to what extent, the Court must look at the relevant sections. 

Under s. 7 of the Bombay General Clauses Act, 1904, no pending legal proceedings 
can be affected by a repeal of an Act unless there is a different intention in the 
statute itself. 

A Court of law must always see that as far as possible the obvious intention 
of the Legislature is not defeated by a construction which it puts upon a statute 
passed by the Legislature. On the other hand it is equally clear that a Court of law 
should not put itself in the shoes of the Legislature. If the language of the statute 
is plain and clear, the intention of the Legislature can only be judged from the 
words and expressions it has used in the Act which it has passed. Ii there be 
any ambiguity, and if more than one construction be possible, the Court should 
lean in favour of that construction which gives effect to the Legislature’s intention 
rather than that which leads to difficulties and anomalies. 

If the Legislature retrospectively affects pending proceedings, it would be the 
duty of the Court of appeal to apply to an appeal pending before it the law 
prevailing at the date of the appeal. The mere passing of the decree does not 
preclude a Court of appeal from taking into consideration the change ın the law 
effected after the passing of the decree. 

Surjitlal Ladhamal Chhabda v. Chandrasinh Manibhai, followed. 


Suit to recover arrears of rent and possession of demised premises. 

The suit house belonged to Rasiklal (plaintiff), who let it to the defend- 
ant Nilkanth, who was in Government service at Poona, on a monthly rent 
of Rs. 15. In November, 1945, the defendant was transferred to Saswad, at 
some distance from Poona. He then transferred possession of the house 
to two sub-tenants before he went to Saswad. 

On January 18, 1946, the plaintiff gave a notice to the defendant terminat- 
ing the tenancy as from the end of the next month and calling upon him to 
pay up the arrears of rent which had accrued due for 4 months. The de- 
fendant replied to the above on February 11, 1946, denying that he had put 
in sub-tenants in the house, and stating that he did not pay the arrears of 
rent because he did not receive his salary in time. At the same time he 
sent Rs. 15 by a money order. 

On April 15, 1946, the plaintiff sued to recover arrears of rent and to 
eject the defendant from the house. 

The trial Court found that the defendant had committed a breach of one 
of the conditions of tenancy by putting in sub-tenants in the house, and 
that he was not ready and willing to pay the rent within the meaning of 

\s. 9 of the Bombay Rent Restriction Act, 1939. The trial Judge passed, on 
November 14, 1946, a decree to recover Rs. 75 for rent and for possession of 
the house in dispute. 


The defendant appealed. One of the issues raised in the lower appellate 
Court was: “Whether defendant is protected from eviction by reason of 
the provisions of s. 9 of the Bombay Rents, Hotel Rates and Lodging House 
Rates (Control) Act (Bom. VII of 1944)?” The Appeal Court found the 
issue in the negative by finding that the defendant was not ready and wil- 
ling to pay the rent allowable. The Court dismissed the appeal on January 
22, 1948. 


1 (1948) First Appeal No. 365 of 1947, April 1, 1948 (Unrep.). 
decided by Weston and Dixit JJ. on 
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The. defendant appealed to the High Court. The appeal was admitted 
by Jahagirdar J., on February 13, 1948. 

On the same day, the Bombay Rents, Hotel and Lodging House Rates 
(Control) Act (Bom. LVI of 1947) came into force. 

The appeal was first heard by Chagla C. J. and Tendolkar J., on October 
4, 1948, when the defendant took up the position that he was entitled to take 
the benefit of s. 12 of the new Rent Act of 1947. Their Lordships referred 
to a full bench the question whether the Bombay Rents, Hotel and Lodging 
House Rates (Control) Act, 1947, applied retrospectively to the case. 


The reference was heard by a full bench consisting of Chagla C. J., and 
Gajendragadkar and Tendolkar JJ., on October 7, 1948. 

The appellant appeared in person and started urging the case on ques- 
tions of fact. 

Their Lordships called upon the respondent’s advocate to state the case 
and develop legal arguments. 

D. V. Patel, for the respondent. My submission is that the case of 
Surjitlal Ladhamal Chhabda v. Chandrasinh Manibhai 1 is wrongly decided. 
It is an, established principle of law that all legislation is prospective in 
its application except where it affects procedure. It is only in respect of 
procedural law that no. one claims a right. This also is the provision of 
the Bombay General Clauses Act, s. 7. The section in very plain terms 
provides amongst others that a repeal shall not affect any right, privilege, 
obligation or liability acquired, accrued or incurred under any enactment 
so repealed or affect any investigation, legal proceedings or remedy in res- 
pect of any such right, privilege, obligation, liability, penalty, forfeiture or 
punishment. And it further provides that any such investigation, etc. may 
be instituted, continued or enforced as if the repealing Act had not been 
passed. And this is so unless a different Intention appears. 

As to the Court’s duty in finding out the intention of the Legislature the 
duties are well defined. The intention must be found from the language of 
the sections and the Act as a whole, effect must be given to the plain | 
meaning of the language, and if that is clear, then no Court can 
add to or subtract anything from the Act: vide Robert Crawford v. 
Spooner.2. If such amputations and engraftings are done by the Courts, 
then they would legislate and not interpret. If the language is plain, there 
is no scope for interpreting. Even in a case where two interpretations are 
possible without doing any violence to the language, the Court would lean 
egainst giving that interpretation which would affect vested rights: Colonial 
Sugar Refining Company v. Irving, and other cases. This rule does not 
apply to declaratory Acts or sections, as they declare the law on the date 
on which they come into force. 

Coming to terms of the Act one thing becomes apparent. The definition 
section 5 (11) does not in terms say that a tenant should be still a tenant 
even if there is a decree of the Court. Then s. 12 does not 
make any declaration of law. It provides certain thing as definitely 
applying to something in futuro. For example “No suit shall be 
filed” in sub-s. (2) and also in sub-s. (3). Moreover, s. 28 and s. 29 which 
provide for jurisdiction of Courts and appeals. Section 29 gives only one 
appeal to the District Court and takes away the right of second appeal, pro- 
vided by the Civil Procedure Code. Unless all rules of interpretation of 
statutes are disregarded, this provision cannot be applied to pending ap- 
peals. Then there are the provisions in s. 13 of the Act which require 
fresh findings of facts by Courts hearing first appeals and second appeals. 

1 (1948) First Appeal No. 365 of 1947, 2 (1846) 4 MLA. 179, 187, 188. 


decided by Weston and Dixit JJ, on April 3 [1905] A.C. 369. 
1, 1948, (Unrep.) 
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This again would require going much beyond the scope of the appeals pro- 
vided in the Civil Procedure Code. Then coming to s. 50, it is apparent 
that the Legislature had in mind the transfer of proceedings to the new 
Courts and the applications of the Act to those proceedings. Since they 
have applied the Act to pending actions to a limited extent, it must be taken 
that they exclude the application of the Act to other proceedings. The rule 
of construction “Expresio unius exclusio ulterius” applying. 

Coming to the authorities on which reliance was placed before the 
division bench I submit that the principles laid down are good and one can 
have no quarrel with them. But all depends on the language of the sec- 
tion. Taking the case in Quilter v. Mapleson 1 the language of the section 
concerned is declaratory, and, secondly, the relief clause starts with “when 
the lessor is proceeding by action or otherwise....” showing that it 
applies to pending actions. The case in Mukerjee, Official Receiver v. 
Ramratan Kuer? also shows that the section was so worded and left no 
alternative.. The Judicial Committee have at p. 51 said “Section 26 (n) 
is not a provision to the effect that no action shall lie in certain circum- 
stances, nor has it any reference directly to litigation. Its provision is that 
every person claiming an interest as a landlord shall be deemed to have 
given his consent to every transfer made before January 1, 1923. This is 
retrospective” in arriving at the meaning and this observation helps me 
as the present Act is worded in the way there mentioned. As to the case 
in Lachmeshwar v. Keshwar Lal the words carried no other meaning. Both 
these later cases have been explained by the Federal Court in United 
Provinces v. Atiqa Begum* where they clearly lay down the general prin- 
ciples for construing statutes. Coming to the case in Shantniketan Co- 
operative Housing Society v. Madhavlal® it is apparent that s. 72A of the 
Bombay Co-operative Society’s Act was so worded that the Court had to 
apply it. Moreover the remarks at p. 961 help me and are not against my 
contention. 

Coming to the decision of their Lordships in Surjitlal Ladhamal Chhabda 
v. Chandrasinh Manibhai 8 it is obvious that their Lordships have not con- 
sidered the provisions as a whole and relative bearing of different sections 
on each other. The language has not been given its obvious meaning, and 
in trying to get at the intention of the Legislature the language has been 
disregarded. 

No doubt there is one difficulty pointed out by Mr. Justice Weston 
when he says “still less can I believe the intention of the Legislature to 
have been the applicability of the Act to a pending suit should depend upon 
the accident of a transfer under s. 50 being necessary.” I submit that it 
is a case of omission which we as interpreting Courts are unable to remedy. 
In order to get over one difficulty we have to go contrary to all rules of 
constructions, cause greater inconveniences and difficulties and bring about 
retrospective:” in arriving at the meaning and this observation helps me 
the injustice of dismissing the entire suit observing that a new suit may be 
raised if the lessor had any cause of action. If the Legislature intended 
this, it could have provided that in all pending appeals the lessor’s suits 
should be dismissed. 

Appellant may argue that this is a remedial measure and hence it should 
be interpreted liberally. But my submission is that the language must be 
capable of that construction; where that is not so, there is no scope for bene- 
ficial construction. 

The judgment of the full bench was delivered by 


1 (1882) 9 QB.D. 672. 5 (1935) 37 Bom. LR. 955. 
2 (1935) LR. 63 LA. 47. 6 (1948) F.A. No. 365 of 1947, decided 
3 [1941] AIRFC, 5. . by Weston and Dixit JJ. on April 1, 1948 


4 [1941] AIRF.C. 16. (Unrep.). 
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Chagla C. J. This second appeal arises from a suit filed by the plaintiff, a 
landlord, to eject the defendant, his tenant. who is the appellant before us. 
Both the lower Courts took the view that the defendant was in arrears of 
sent to the extent of five months and that therefore he was not ready and 
willing to pay the rent, and passed a decree for ejectment in favour of the 
plaintiff. In this second appeal it has not been contended before us that the 
decree passed by the two lower Courts was not a proper decree. What has 
been contended before us is that in the events that have happened the decree 
can no longer stand and the same must be 3et aside. 

The decree of the trial Court was passed on November 14, 1946. Act 
LVII of 1947 came into operation on February 13, 1948, and it is urged be- 
fore us that the rights of the parties are to be determined by the provisions 
of that Act and not of the Act which was in force when the suit was filed 
and the decree passed in favour of the plaintiff. Now, it is a well establish- 
ed canon of construction of every statute that ordinarily every legislation 
is prospective in its effect and it does not affect vested rights. But it is 
always competent to the Legislature to make any piece of legislation retros- 
pective. But if the Legislature intends to do so it must do so by a clear 
intention or by necessary implication. Irn order to decide whether the 
new statute is retrospective, and if so, to what extent, we must look at 
the relevant sections. Now the most material section in this connection 
is s. 50 of the Act which repeals the earlier Bombay Rent Restriction Act, 
1939, and the Bombay Rents, Hotel Rates and Lodging House Rates (Control) 
Act, 1944. Then the section goes on to provide that all suits and proceed- 
ings (other than execution proceedings and appeals between a landlord 
and a tenant) relating to the recovery or fixing of rent or possession of any 
premises to which the provisions of Part II apply and other suits and pro- 
ceedings which are therein described and to which Part IM applies, which 
are pending in any Court, shall be transfer-ed to and continued before the 
Courts which would have jurisdiction to try such suits and proceedings 
under the Act. It may be noted that this new Act gives jurisdiction to 
certain Courts to try proceedings under this new piece of legislation. Then 
the section goes on to say that “thereupor. all the provisions of this Act 
and the rules made thereunder shall apply to all such suits and proceed- 
ings.” Therefore it is clear that in terms the provisions of the new Act and 
the rules made thereunder are made to apply only to such suits and proceed- 
ings which are.transferred under the provisions of this section. There are 
two provisos to this section which provide that the orders passed or acts 
done by Controllers are deemed to have been passed or done under the 
provisions of the new Act and also all proceedings pending before the Con- 
trollers shall be transferred to and continued before the Controllers 
‘appointed under the new Act, as if they were proceedings instituted 
under the new Act before the Controllers. Therefore the retrospective 
effect of this new Act is clearly confined to what is expressly stated in s. 50 
of the Act. Apart from the question of Controllers with which we 
are not concerned, as far as suits and proceedings are concerned, 
the provisions of the new Act are made to apply only to those 
suits and procedings which are transferred and it is also expressly provided 
that execution proceedings and appeals are not to be transferred. Then 
we turn to s. 12 of the Act which provides that a landlord shall not be entitled 
ta recovery of possession of any premises as- long as the tenant pays, or 
is ready and willing to pay, the amount af standard rent and permitted 
increases, if any, and observes and performs the other conditions of the 
tenancy in so far as they are consistent with the provisions of the Act. Then 
sub-cls. (2) and (3) give special concessions to the tenant which he did not 
have under the old Act. Sub-clause (2) provides that no suit for recovery of 
possession shall be instituted by a landlord against a tenant on the ground of 
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non-payment of the standard rent and permitted increases due until the 
expiration of one month next after a notice in writing of the demand of 
the standard rent and permitted increases has been served upon the tenant 
in the manner provided in s. 106 of the Transfer of Property Act, 1882. Sub- 
section (3) precludes a Court from passing a decree for eviction even where 
a notice has been served under sub-s. (2) if the tenant pays or tenders in 
Court the said rent together with the costs of the suit. It is the provisions 
of this section that the appellant relies on and contends that if he pays or 
tenders in Court the arrears of rent a decree for eviction cannot be passed 
against bim. i 

In our opinion this section is in terms prospective and not retrospective. 
Sub-section (2) clearly relates to suits which may be instituted after the 
Act has come into force. It cannot even by straining the language apply 
_to suits which were already pending when the Act was put on the statute 
book, and sub-s. (3) which gives the right to the tenant to pay or tender 
the rent at the hearing of the suit only applies to those suits which may be 
instituted after the Act comes into operation because it in terms states 
“in such suit” and not “in any suit”. “Such suit” can only be a suit re- 
ferred to in sub-ss. (2) and (3) of s. 12. 

Attention may also be drawn to s. 7 of the Bombay General Clauses Act 
which deals with the effect of the repeal of a Bombay Act and it provides 
that unless a different intention appears, a repeal shall not affect any right, 
privilege, obligation or liability acquired, accrued or incurred under any 
enactment so repealed or affect any investigation, legal proceedings or 
remedy in respect of any such right, privilege, obligation, liability, penalty, 
forfeiture or punishment as aforesaid. So that no pending legal proceedings 
can be affected by a repeal unless there is a different intention in the statute 
itself. Therefore when we are asked to apply the new section 12 to the 
decree which was passed by the trial Court, we must find in the new Act 
a clear intention which constitutes a departure from the principle of law 
laid down and enunciated in s. 7 of the General Clauses Act, and far from 
finding any such different intention, we find that under s. 50 of the new Act 
the Legislature has expressly and in terms made the statute retrospective only 
in those restricted cases referred to in that section. It has been suggested that 
placing this narrow construction upon s. 50 would lead to anomalies and 
difficulties not contemplated by the Legislature. It is perfectly true that 
a Court of law must always see to it as far as possible that the obvious 
intention of the Legislature is not defeated by a construction which it puts 
upon a statute passed by the Legislature. But on the other hand it is 
equally clear that a Court of law should not put itself in the shoes of the 
Legislature. If the language of the statute is plain and clear then the 
intention of the Legislature can only be judged from the words and expres- 
sions it has used in the Act which it has passed. If there be any ambiguity. 
and if more than one construction be possible, certainly the Court would 
lean in favour of that construction which gives effect to the Legislature’s 
intention rather than that which leads to difficulties and anomalies. 

It is pointed out that this construction results in this, that the pending 
proceedings, which are not transferred under s. 50, and which the Court 
before whom they are pending are competent to deal with, would not be 
governed by the provisions of the new Act. Therefore, this extraordinary 
result will follow that to the proceedings which are so transferred under 
s. 50, and are continued in the Courts which are given jurisdiction to try them 
under the new Act, provisions of the new Act will apply, but to the suits 
and proceedings which are not transferred, and which continue in the 
Courts which are competent to try them, provisions of the old Act will 
apply. We agree that it is indeed a curious: and unexpected result and we 
are certain that the Legislature never intended that only proceedings which 
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are transferred should be.governed by the provisions of the new Act. It is 
obviously a case where the Legislature has failed to make its intention clear 
by using proper language. We also realise that serious injustice may result 
to the tenants whose cases are pending before different Courts in the Dis- 
trict, who will not be able to get the benefit and advantages of this new 
legislation. We would, therefore, draw the attention of the Legislature to 
this anomaly that appears in the statute and we are certain that the Legis- 
lature will take the necessary steps to get right this omission which we 
are certain was never intended by it. 

There is a decision of a division bench (Weston and Dixit JJ.) which has 
taken the view contrary to the one we have formed of the correct view of 
the law. The view taken by that bench was that the whole Act was intend- 
ed to be retrospective and that all pending litigation was intended to co 1e 
within the ambit of the new Act. And inasmuch as an appeal is a contin! a- 
tion of a suit, the mere fact that a decree has been passed would not ] 2- 
clude a Court of appeal from applying the provisions of the new sta .te 
to the appeal when it came before it, treating the appeal as the re-hea ng 
of the suit, and passing a decree in accordance with the law as it appli¢e . to 
the parties at that date. With very great respect to these two learned Jy :ges 
we entirely agree with the principles of law to which they have given Tres- 
sion. It is perfectly true that if the Legislature retrospectively a ‘ects 
pending proceedings, then it would be the duty of the Court of appeal toj pply 
the law prevailing at the date of appeal which was pending befoj -' the 
Court. It is also perfectly true ‘that the mere passing of the decre . does 
not preclude a Court of appeal from taking into consideration the | hange 
in the law effected after the passing of the decree. But all these pri aciples 
cf law proceed on the assumption that the legislation which the Court is 
considering has been made retrospective 2y the Legislature. Before we 
apply these principles of Jaw which are well settled and beyond dispute 
we must first find in the legislation itself some provision which makes it 
retrospective, and we do not agree, with very great respect to the two 
learned Judges, that-merely because s. 50 makes certain provisions retrospec- 
tive, it is possible for the Court to draw an inference that the Legislature 
did not intend that only certain proceedings should be affected by the new 
legislation but that the intention was to make all pending proceedings 
irrespective of the provisions of s. 50 to come within the ambit of the new 
statute. In this particular case reading ss. 50 and 12 together, if at all, 
a contrary intention appears to have been entertained by the Legislature. 
Weston J. also in a concurring judgment in that case felt great difficulty 
in construing s. 50. According to that learned Judge it was impossible to hold 
that the applicability of the Act to a pending suit should depend upon an 
accident of a transfer under s. 50 being necessary. We agree with him that 
s. 50 has not been very happily drafted and that it does not clearly 
carry out the intention of the Legislature. But as I have already pointed 
out it is not for the Court to speculate as to what the Legislature intended, 
in order to make good any flaw or lacuna which may unfortunately appear in 
a piece of legislation. With very great respect therefore we are of the 
opinion that the case decided by Weston ard Dixit JJ. (Surjitlal Ladhamal 
Chhabda v. Chandrasinh Manibhai 1) was not correctly decided. We, there- 
fore, hold that the new Act is retrospective only to the extent clearly provid- 
ed in s. 50 of the Act. As this is the only point that survives in this second 
appeal and as we are of the opinion that the decree was rightly passed by 
both the lower Courts and that it is not open to us to take into considera- 
tion subsequent alterations in the law, the appeal must fail and is dismissed 
with costs, 

1 (1948) First Appeal No. 365 of 1947, 1, 1948 (Unrep.). 
decided by Weston and Dixit JJ. on April 
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On the appellant agreeing to hand over quiet and peaceful possession of 
the premises in suit on or before February 28, 1949, and deposit in Court in 
the first week of each month the rent due the respondent agrees not to 
execute the decree until then. 


Appeal dismissed. 
FEDERAL COURT. 


Before Sir Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali 
. Sastri, Mr. Justice Mehr Chand Mahajan, and Mr. Justice Mukherjea. 


A. E WADIA v. COMMISSIONER OF INCOME-TAX, BOMBAY.” 


Government Trading Taxation Act (III of 1926), Sec. 2—Indian Income-tax Act (XI of 
(1922), Secs. 42, 48, 49B, 3, 4—Indian State—Gwalior Durbar—Trading within Indian 
territory—Loan advanced and interest on it payable, in Guwalior—Loan advanced 
to company incorporated in British India, of which company Gwalior Durbar being 
sole proprietor—Borrowed money brought into British India for investment~-Whether 
interest on loan assessable to income-tax—Commission earned by giving loan of 
money—Whether such commission amounts to income—Money lent on mortgage of 
houses—Houses purchased on Court-sales under mortgage-decree—Shares and 
debentures purchased under like conditions—Whether such houses, shares and 
debentures assessable to income-tax—Refund of income-tax by Gwalior Durbar— 
Income-tax legislation—Extra-territorial operation—Whether such legislation ultra 
vires. 

The Gwalior Durbar carried on various industrial and financial operations inside 
the Slate as well as in British India. It also carried on money-~lending business 
in British India, In respect of its business operations in British India it was 
assessed to income-tax, through its agent, for the year 1939-40, under s. 2 of the 
Government Trading Taxation Act, 1926, on the following items:— 

(1) A company called the Provident Investment Co., Lid, was incorporated in 
British India with headquarters in Bombay, all the shares in which were held 
by the Durbar or its nominees. The Durbar advanced to the company a sum of 
Rs. 50 lacs on the security of its first mortgage debentures of an equal nominal 
value. Those debentures were deposited with the Durbar at Gwalior, where the 
money was advanced and where also the interest on the advance was payable and 
paid. The company brought the borrowed money to Bombay and invested it there. 
The interest on the loan received by the Durbar at Gwalior during the accounting 
year amounted to Rs. 2,59,726. 

(2) The Gwalior Durbar, acting through its agent in Bombay, gave a loan of 
Rs. one crore to the Tata Iron & Steel Co., Ltd. in consideration of which it obtained 
in perpetuity (even after the loan was repaid) a two annas share in the commission 
paid to the Company’s managing agents, Tata Sons, Ltd. The loan was repaid, and 
during the accounting year the Durbar received through its agent in Bombay a 
sum of Rs, 3,57,112 as its two annas share in the commission. 

(3) During the Durbar’s money-lending transactions in Bombay and elsewhere 
the Durbar lent money on mortgages of immoveable properties in India. Some of 
the mortgagors failed to repay the money and interest, and the Durbar obtained 
decrees for sale of the properties. In execution of those decrees the Durbar purchased 
the properties at Court auctions. The income from those properties amounted to 
Rs. 18,862 during the year. j 

(4) The Durbar advanced a sum of money to the Sir Shapurji Broacha Mills, Ltd. 
On failure of the mills to repay the loan, the Durbar accepted in lieu thereof 75,212 
shares of the mills. The Durbar received a sum of Rs. 1,88,030 as dividends 
on those shares. 

(5) Under circumstances similar to the above item, the Durbar came to hold 
Shares in the C. P. Cement Co., which fetched dividends aggregating to Rs. 83,447. 

(6) The Durbar held shares in public companies in Bombay, which brought in 
Rs. 11,52,359 as dividends during the year. The Durbar claimed that in respect of 
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those shares it was entitled to a set-off or refund of income-tax deemed under 
the provisions of s. 49B of the Indian Income-tax Act, 1922, to have been paid by it. 

On a reference to the High Court, it was held that the Durbar was properly 
assessed to income-tax, under s. 2 of the Government Trading Taxation Act, 1926, 
in respect of items (1) to (5), and that the claim to refund under item (6) was not 
admissible. On appeal to the Federal Courz— 


Held, (by Kania C. J., and Fazl Ali, Mahejan and Mukherjea JJ., Sastri J. dis- 
senting) that the assessment of the Durbar to income-tax in British India was pro- 
perly made, with respect to item (1). 

by Kania C.J., (1) that the Durbar was properly assessed to income-tax under 
item (1), because in so far as it was tradirg or carrying on business in British 
India, it was to be considered as a company for income~tax purposes to the limited 
extent mentioned in s. 2 of the Government Trading Taxation Act, 1926, and, there- 
fore, as such company it was liable to be taxed on the ground that the income 
was deemed to have accrued to it under the Income-tax Act, 1922: 

Patiala State Bank v. Commissioner of Income-tax, Bombay; followed; 

(2) that there was no justification for reading the words “in British India” after 
the words “all income arising” in s. 2 (1) of tae Government Trading Taxation Act; 

(3)' that s. 2 (1) (a) of the Act did not make only the machinery sections of the 
Income~-tax Act applicable to the ‘Durbar, for the words used in the section were 
‘not merely “in the same manner” but also “and to the same extent;” 

> (4) that the Government Trading Taxation Act should not be construed as cover- 
ing only income. which was liable to tax unde~ the Income-tax Act as it existed in 
- 1922, inasmuch as the amending Act of 1939 was clearly applicable in respect of 
the assessment for the year 1939-40, as the only question was how and to what 
extent a company would be assessed for the yzar 1939-40; 

(5) that since the loan of Rs. 50 lacs was a part of the operations of the Durbar 

connected with its money-lending business in British India, and as the money 

- lent was brought by the company into British India, any income therefrom was 
rightly deerned to accrue or arise in British India by virtue of s. 42 (1) of the 
Income-tax Act; the words “arising from any money lent at interest and brought 
into British India in cash or in kind” in the section should be read as one head 
and as indicating one composite transaction; in other words, the interest must 
be the result of the loan of money and the money must be brought in British India 
in cash or in kind; 

(6) that s. 42 (1) of the Income-tax Act was not extra-territorial in its effect and 
was therefore not ultra vires the Indian Legislature. 

by Fazl Ali J., (1) that the facts of the case under item (1) brought the case under 
the first clause of s. 42 of the Income-tax Act, which dealt with income accruing 
directly or indirectly through a business conrection in British India; 

(2) that the business connection was established by the facts that (a) all the 
shares in the Provident Investment Co., Ltd. were owned either by the Gwalior 
Durbar or its nominees, (b) that the Durbar was carrying on money-lending opera- 
tions in British India, and (c) that the lending of money and its being brought into 
British India were matters connected with the money-lending operations of the 
Durbar, which facts attracted the operation of s. 42 (1) of the Act as it stood before it 
was amended in 1939, ie. before the clause “through or from any money lent at 
interest and brought into British India” was inserted; 

(3) that s. 2 of the Government Tradirg Taxetion Act dealt not only with income 
arising in British India but also with income which though it did not actually arise, 
-but was deemed to arise, in British India, by calling in aid the fiction embodied in. 
s, 42 of the Income-tax Act; 

(4) that it was doubtful whether the words newly introduced into s. 42 in the year 
1939 established suth a-nexus or territorial comnection beween the taxing State and 
the assessee as to give jurisdiction to the Indian Government to tax a foreigner or 
a foreign Government. 

by Patanjalh Sastri J. (dissenting), (1) that as s. 2 of the Government Trading 
Taxation Act stood, the “extent” of the liability to taxation should be determined with 
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reference to the Income-tax Act without in any way being limited by the words 

all income arising in connection therewith” which like those which preceded merely 
indicated that the income made chargeable by the section should be solely derived 
from or connected with the trade or business carried on by the Government concerned; 

(2) that the reference to the Income-tax Act in s. 2 of the Government Trading 
Taxation Act should be taken to refer to the Income-tax Act, 1922, as it stood 
amended at the time the tax was sought to be imposed, that is to say, in ihe year 
ended March 31, 1940, which was the pertinent year of assessment; 

(3) that the phrase “arising....through or from any money lent at interest and 
brought into British India” in s. 42(1) of the Income-tax Act meant no more than 
income arising from lending money at interest provided the money was in fact brought 
into British India; i 

(4) that there was no relevant and sufficient nexus between bringing the borrowed 
money into British India and the receipt abroad of the mterest sought to be taxed, 
for the payment of the interest would not ordinarily be dependent on the earning 
of profits by the utilisation of the money in British India, the tax having been laid 
upon incame which had no necessary relation with the territorial connection set 
forth in the inpugned provision in s. 42(1); 

(5) that the words used were far too wide and stretched the section beyond the 
legitimate ambit of the powers of legislation in regard to “taxes on income” granted 
to the Indian Legislature by the British Parliament; 

(6) that, therefore, the impugned provision was ultra vires the Indian Legislature; 

(7) that the Durbar was in consequence not chargeable to tax in respect of item 
No. 1. : 

by Mehr Chand Mahajan J., (1) that the effect s. 42 (1) of the Income-tax Act, as 
amended in 1939, was not to add to the categories of persons liable to tax under s. 4 
of the Act, but to include within one of those categories trading States and Dominion 
Governments carrying on trade, and, therefore, income of an Indian State which is 
deemed to arise in British India was not outside the operation of the charging sec- 
tion (s. 2) of the Government Trading Taxation Act; 

(2) that the location of trade was not material, so far as the charging section (s. 2) 
was concerned: . 

Patiala State Bank v. Commissioner of Income-tazx, Bombay’, followed; 

(3) that the language used in s. 2 (a) showed that the extent of the liability of a 
Government was the same as that of a company, and if a company was Jiable to tax 
in respect of its artificial income, so would the Government of a State be liable when 
carrying on any business or trade; 

(4) that under s. 42, as amended, a foreigner could not escape liability to tax by 
resorting to a device or subterfuge, when, in effect, he was deriving income from a 
field of activity that was in India, or in effect made in India, in other words, by 
changing the venue of the contracted loan the jurisdiction of the Indian Legislature 
could not be avoided, when the real purpose was to lend money in India; 

(5) that so regarded, there was sufficient territorial connection to attract the juris~ 
diction of the Indian Legislature to make a law for taxing interest on such a loan. 

by Mukherjea J., (1) that though the money was advanced, and the interest pay- 
able on it was received, at Gwalior, still it came within the purview ol the clause 
added to s. 42(1) of the Income-tax Act by the amendment of 1939, which made a 
company liable to be taxed for mcome accruing or arising from any “money ‘lent at 
interest and brought into British India in cash or in kind”; 

(2) that after the amendment of s. 99 of the Government of India Act, 1935, it could 
not be said that a statute passed by the Indian Legislature was invalid because there 
were extra-territorial elements in it; 

(3) that to bring the words added to s. 42 (1) of the Indian Income-tax Act, viz. 
“money lent at interest and brought into British India either in cash or in kind”, 
into operation, there must be the basic arrangement underlying the transaction that 
the money should be brought into British India after it was taken by the borrower 
outside its territories; and that that showed that there was a territorial nexus actually 
existing between the taxing State and the person in respect of the income that was 
sought to be taxed; 

1 (1943) 46 Bom. LR. 207. P.C. 
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{4) that s. 42 (1) of the Act, as amended, was not ultra vires the Indian Legislature. 

Held, further, (1) that, item (2) was properly assessed to income-tax; 

(2) that, as regards item (3), in the absence of a finding by the Commissioner that 
the properties purchased by the Durbar at Court sales formed part of the trading 
assets of the Durbar, the assessment could not be upheld and the Durbar was not 
liable m respect of the income of the properties for the year of assessment: 

(3) that, with respect to items (4) and (5), in view of the finding that the shares 
and debentures continued to be the trading assets of the Durbar, the tax was pro- 
perly levied on these items; and 

(4) that, in reference to item (6), by virtue of the Government Trading Taxation 
Act, the Durbar had not become an assessee or an individual liable to tax under 
the Income-tax Act, generally, but only to a limited extent and for a limited purpose 
it was made liable to taxation, and was therefare not entitled to claim refund under 
8. 48 of the Income-tax Act. ' 


Fer Kania C. J. Generally, States can legislaze effectively only for their own ter- 
ritories; but for purposes of taxation and simular matters a State makes laws design- 
ed to operate beyond its territorial limits. In tbe case of a Sovereign Legislature like 
the British Parliament the question of extra-terzitoriality of any enactment can never 
be raised in the Municipal Courts as a ground for challenging its validity. The 
legislation may offend the rules of International law, may not be recognised by 
foreign Courts or there may be practical difficulties in enforcing them, but these 
are questions of policy with which the domestic tribunals are not concerned: 

Ashbury v. Ells’ and Croft v. Dunphy, followed. 

‘The municipal Courts are bound to’ enforce the law. Whether after obtaining the 
opinion or decree the same is enforceable against the other side on not is not a mat- 
ter for the Court’s consideration. The Court kas only to see that the legislation is 
within the ambit of the powers of the Legislature. 


Per Fazl Ali J. The Federal Court will, as a rule, hesitate to base its decision on 
a point which is raised for the first time in that Court, especially when it cannot be 
substantiated without further investigation, or when it amounts to springing a sudden 
surprise upon the litigant against whom it is raised. 


Per Mukherjea J. As a general principle States can legislate effectively only for 
their own territories. But occasions do arise when for purposes of taxation, custom, 
defence or other matters and even for proper 2nforcement of its own laws, a State 
makes legislative provisions which are designed to operate beyond its territories. 
In the case of a Sovereign Legislature like the British Parliament, the question of 
extra-territoriality of any enactment can never be raised in the Municipal Courts as 
a ground for impugning its validity. The legis:ation may offend the rules of Inter- 
national Law and hence may not be recognised by foreign Courts, or there may be 
practical difficulties in the way of enforcing the extra-territorial provisions of a 
taxing statute; but these are questions of policy with which the domestic tribunals 
are not concerned. So far as a subordinate cr non-Sovereign Legislature is con- 
cerned, its powers must certainly be determined with reference to the authority 
granted to it by the parent Legislature, and ‘if chere are territorial limitations speci~ 
fied in the very Act which created it, these lmitations cannot be disregarded, But 
when there are no such limitations, the trend of modern decisions is to regard the 
Subordinate ‘Legislature as being vested with as’ much plenary powers as the 
Sovereign Parliament itself. 

Some sort of territorial connection or nexus between the taxing State and the 
person whose income is to be taxed is absolucely necessary. The connection may 
be slender or intimate, but it must be an actual fact. The connection need not be of 
the type as is recognised in English income-tax statutes. It can be founded on 
residence of the person or business connection within the territory of the taxing 
State and the situation in particular country c= the money or property from which 
the taxable income is derived would be sufficiert to establish a territorial connection. 
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Appeal from a decision of the Bombay High Court, reported at 49 Bom. 
LR. 633. 


This- was ‘a reference sane. s. 66 of the Indian Income-tax Act, 1922, 
under the following circumstances: £ 


“The Gwalior Darbar was assessed tó income-tax, through its agent A. H. 
Wadia, for the assessment year “1939-40, the previous year of accounting 
being ‘April, “1, 1938, to March 31, 1939. The Darbar was participating in 
various industrial and financial operations inside the State as well as in 
British India. It owned the Hooghly Hydraulic Jute Press, the Ganges 
Jute Press and the Asarva Textile Mills at Ahmedabad in the latter territory, 
and it also did there money-lending’ business on a fairly extensive scale. 
During the year in question the Darbar was assessed to income-tax on the 
following items:— 


(1) Interest received on ak advanced to. ie Rs. 
Provident Investment Co. ss a 2,599,726 
(2). Share in the managing oe E 
of the Tata Iron & Steel Ço. Ltd. ©... sa 3,57,112 
(3) Income from property P yis 18,862 
(4) Dividends from Shapurji Broacha Mills on . 
75,212 shares - ; z we 1,88,030 
(5) Dividends from C. P. Cement ‘Ltd. ve .. ` 88,441 


The above items were earned under the following circumstances: 


(1) A company called the Provident Investment Co., Ltd., was floated 
in Bombay in 1927 with a capital of Rs. 50 lacs, all the sharės in which were 
held by the Darbar or its nominees. In 1933 the Darbar gave to the com- 
pany a loan of Rs, 50 lacs on the security of its first mortgage debentures of 
an equal nominal value. The loan was advanced at Gwalior. The interest 
was payable there and the debentures also were deposited there. The com- 
pany, however, brought the borrowed money to British India and utilised 
it in its money-lending business in British, India. The interest on the loan 
during the accounting year amounted to Rs. 2,59,726; and it was paid 
to the Darbar at Gwalior. 

(2) The Darbar had appointed F. E. Dinshaw as its agent to conduct its 
financial operations in British India. Dinshaw entered into an agreement 
with the Tata Iron & Steel Co., Ltd., of Bombay, to finance the company at 
a time when, it was badly in need of funds -to give a loan of Rs. 1 crore, 
the interest fixed being at the rate of 14 per cent. above the Imperial Bank 
of India rate. with a minimum of 6$ per cent. per annum. It was also 
agreed that Tata Sons & Co., who were the agents of the Tata Iron & 
Steel Co., Ltd., should give to Dinshaw a share of six annas in the rupee 
of the commission and other remuneration which as agents they were 
entitled to recover from the company. It was further specifically agreed 
that such share should continue throughout the unexpired period of their 
agency, whether any monies were due to the lender or not. The money 
loaned belonged to the Darbar. Dinshaw gave away 4 annas of the above 
to the Darbar and kept 2 annas for himself. The Darbar demanded its 
money back; and it suited the Tata Iron & Steel Co., Ltd., to repay the loan, 
but the. commission of 6 annas was..reduced to 4 annas. Dinshaw kept his 
2 annas, but reduced the Darbar’s share from 4 to 2 annas. The 2 annas 
share of the Darbar amounted to Rs. 3,57,112 during the accounting year. 

(3) The -Darbar carried on other money-lending transactions in 
Bombay on mortgages of immoveable properties. The mortgagors made 
default in paying interest and also the mortgage money. The Darbar sued 
on the mortgages and obtained decrees for sale of the mortgaged properties. 
At sales held in execution of the decrees the Darbar purchased the 
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properties and continued to own them. The properties so purchased fetch- 
ed an income of Rs. 18,862 during the year. 

(4) As a part of its money-lending business the Darbar gave a loan of 
Rs. 1 crore to the Sir Shapurji Broacha Mils Co., Ltd. The company went 
into difficulties, and in its reconstruction the Darbar accepted 75,212 shares 
in the company in satisfaction of its capital and interest. In the year in 
question the Darbar received Rs. 1,88.030 as dividend on the shares. 

(5) The Darbar held debentures in the Central Provinces Portland 
Cement Co. Ltd., which company failed ard went into litigation. A new 
company called the C. P. Cement Co. was formed, which took over the assets 
and liabilities of the old company. Under the reconstruction the Darbar 
received 4553 preference shares in the new compahy in full satisfaction of 
its claim. Those shares earned a dividend of Rs, 83,447 during the year. 

(6) The Darbar invested a large sum in shares in various other public 
companies. The dividend on those shares amounted to Rs. 11,52,359. As 
the amount was treated as income from investments not coming within the 
scope of the Government Trading Taxation Act, it was not included in the 
assessment to income-tax. The Darbar claimed that it was entitled to a set- 
off or refund of income-tax deemed under the provisions of s. 49B to have 
been paid by it. 

The Income-tax authorities assessed items Nos. 1 to 5 to income-tax and 
disallowed the claim to refund under item No. 6. 

At the instance of the assessee the Commissioner of Income-tax, Bom- 
bay, referred to the High Court, under s. 66(1) of the Indian Income-tax Act 
the following six questions : 

(1) Whether in the circumstances of this casa the interest of Rs. 2,59,726 received 
by the Durbar on the loan advanced to the Provident Investment Co. Ltd., is assess- 
able under the provisions of the Indian Income-tax Act read with Government 
Trading Taxation Act IM of 1926? 

(2) Whether the sum of Rs. 3,57,112 received by the Durbar out of the managing 
agency commission paid by the Tata Iron & Steel Co. Ltd., to Tata Sons Ltd. is 
assessable under the provisions of the Indian Income-tax Act read with the Govern- 
ment Trading Taxation Act II of 19267 

(3) Whether the income derived from the property situated in Bombay and other 
places in British India purchased by the Durbar at execution sales in enforcement of 
mortgage decrees against mortgagors who had failed to pay the amounts advanced 
to them in the course of the money-lending business of the Durbar, is income arising 
in connection with the said business within the meaning of section 2 of the Govern- 
ment Trading Taxation Act and whether the income arising from such property is 
liable to assessment under the provisions of the Indian Income-tax Act read with 
the Government Trading Taxation Act III of 1926 ? 

(4) Whether the dividend of Rs. 1,88,030 received by the Durbar from the Sir 
Shapurji Broacha Mills Ltd. is taxable in the circumstances of this case under the 
provisions of the Indian Income-tax Act read with the Government Tradmg Taxation 
Act IN of 1926 ? 

(5) Whether the dividend of Rs. 83,447 received by the Durbar from the C. P. 
Cement Co. Ltd. is taxable in the circumstances of this case under the provisions of 
the Indian Income-tax Act read with the Government Trading Taxation Act III of 
1926? and 

(6) Whether the Durbar is entitled under the provisions of the Income-tax Act 
read with the Government Trading Taxation Act I of 1926 to a refund under 
s. 48 (1) or a set-off under s. 18 (5) of the Income-tax Act of income-tax alleged to 
be deemed under s. 49B thereof to have been paid by it as a shareholder in respect 
of the dividend received by it during the previous year? 

The reference was heard by Stone C. J. and Chagla J., on March 5, 
1947, when their Lordships answered the questions referred against the 
assessee (49 Bom. L. R. 633). 

The assessee appealed to the Federal Court of India. 


1948,] WADIA U. COMMISSIONER I. T., BOMBAY (F.C.) 298 


_ Sir Jamshedji Kanga, with R. J.* Kolah, and S. Pritam Singh Safeer, 
instructed by Ranjit Singh Narula, for the appellant. 


; Sir Noshirwan Engineer, Advocate-General of India, with G. N. Joshi, 
instructed by P. A. Mehta, for the respondent. 


Kania C. J. The appellant is the agent of the Gwalior Durbar. The 
Durbar. was participating in various trade and business operations, in and 
outside the Gwalior State for many years. The record shows that those 
activities in any event existed in 1924 when the predecessor of the present 
«Maharaja was on the throne. That Maharaja had appointed Mr. F. E. Din- 
shaw as his agent in Bombay for his trade or business operations. The re- 
cord shows that money was advanced as loan and also on the security of 
immovable properties. The Gwalior Durbar as such has not been treated 
as an assessee under the Indian Income-tax Act, but in respect of certain 
trading and business operations of the Durbar the Indian Income-tax autho- 
rities sought to make the Durbar liable under the Government Trading Tax- 
ation Act, IM of 1926. Section 2 of that Act, which alone is material for the 
present case, runs as follows:— 


“2 (1) Where a trade or business of any kind is carried on by or on behalf of 
the Government of any part of His Majesty’s Dominions, exclusive of British India, 
that Government shall, in respect of the trade or business and of all operations con- 
nected therewith, all property occupied in British India and all goods owned in 
nace India for the purposes thereof, and all income arising in connection therewith, 

liable:— i 

(a) to taxation under the Indian Income-tax Act 1922, in the same manner and 
to the same extent as in the like case a company would be liable, 

(b) , to all other taxation for the time being im force in British India in the same 
manner as in the like case any other person would be liable. 

(2) For the purposes of the levy and collection of income-tax under the Indian 
Income-tax Act, 1922, in accordance with the provisions of sub-section (1), any 
Government to which that sub-section applies shall be deemed to be a company 
within the meaning of that Act, and the provisions of that Act shall apply 
accordingly.” 


The Maharaja died in about 1925 and a Council of Regency was appoint- 
ed, presumably as the present Maharaja was a minor at the time. Till his 
death Mr. F. E. Dinshaw continued to act as the Agent of the Durbar. 
Thereafter the present appellant was appointed the agent of the Durbar. 


In response to notices issued under the Income-tax Act Mr. Dinshaw 
and thereafter the present appellant submitted returns to the Income-tax 
authorities in Bombay from year to year. The disputes between the parties 
in the present appeal relate to the assessment of the Durbar for the assess- 
ment year 1939-40. Being dissatisfied with the assessment order of the In- 
come-tax Officer the appellant filed an appeal to the Appellate Assistant 
Commissioner, Income-tax, Bombay. Being dissatisfied with the order of 
the Appellate Assistant Commissioner the appellant asked for a reference 
to elicit the opinion of the High Court on certain questions. That application 
was made in 1940. The Income-tax Commissioner made a reference to the 
Court on October 17, 1946. We are unable to find any, much less satisfac- 
tory, reasons for this deplorable delay. As will be noticed hereafter, this 
delay has contributed largely to the difficulties of the High Court and of 
this Court in satisfactorily disposing of the matter. The statement of facts 
in the letter of reference is far from satisfactory, is scrappy and leaves this 
Court to find out relevant facts from different papers, if it can do so. These 
defects were noticed by the High Court and adversely criticised in the judg- 
ment of that Court. We endorse the observations of the High Court in this 
respect. 
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The six questions submitted for the opinion of the High Court were in 
these terms:— 


“(1) Whether in the circumstances of this case the interest of Rs. 2,49,,726 received 
by the Durbar on the loan advanced to the Provident Investment Co. Ltd. is assess- 
able under the provisions of the Indian Income-tax Act read with the Government 
Trading Taxation Act III of 1926? 

(2) Whether the sum of Rs. 3,57,112 received by the Durbar out of the manag- 
ing agency commission paid by the Tata Iron & Steel Co. Ltd. to Tata Sons Ltd. is. 
assessable under the provisions of the Indian Income-tax Act read with the Govern- 
ment Trading Taxation Act IN of 1926? 2 

(3) Whether the income derived from the property situated in Pombay and 
other places in British India purchased by the Durbar at execution sales in enforce- 
ment of mortgage decrees against mortgagors who had failed to pay the amounts 
advanced to them in course of the money-lendmg business of the Dubar, is income 
arising in connection with the said business within the meaning of section 2 of the 
Government Tradmg Taxation Act and whether the income arising from such 
property is liable to assessment under the provisions of the Indian Income-tax Act 
read with the Government Trading Taxation Act IO of 1926? 

(4) Whether the dividend of Rs. 1,88,030 received by the Durbar from the Sir 
Shapurji Broacha Mills Ltd. is taxable in the circumstances of this case under the 
provisions of the Indian Income-tax Act read with the Government Trading Taxation 
Act I of 1926? i 

(5) Whether the dividend of Rs. 83,447 received by the Durbar from the C. P. 
Cement Co. Ltd. is taxable in the circumstances of this case under the provisions of 
the Indian Income-tax Act read with the Government Trading Taxation Act WI of 
1926? and 

(6) Whether the Durbar is entitled under the provisions of the Income-tax Act 
read with the Government Trading Taxation Act OI of 1926 to a refund under sec- 
tion 48(1) or a set off under section 18(5) of the Income-tax Act of income-tax 
alleged to be deemed under s. 49-B thereof to have been paid by it as a share- 
holder in respect of the dividend received by it during the previous year?” 

The High Court of Bombay answered all the six questions against the 
appellant. It also granted a certificate under s. 205 (1) of the Government 
of India Act, 1935. The appellant has, therefore, filed this appeal. The 
appellant asked for leave to argue the cther questions also and leave having 
been granted all the questions were fully argued before us. 

The material facts, as set out in the reference made by the Commis- 
sioner, on the first question are these. A company styled the Provident 
Investment Co., Ltd., was incorporated in British India in 1927 with head- 
quarters in Bombay. It was practically a one-man company as all the shares 
were either owned by the Gwalior Durbar or its nominees. In 1933 the 
Durbar advanced to this company a loan of Rs. 50 lacs on the security of its 
first mortgage debentures of an equal nominal value. The loan was ad- 
vanced at Gwalior; the interest was payable there and the debentures were 
also deposited there. Admittedly the Provident Investment Co., Ltd., 
breught the borrowed money into British India and utilised it for the pur- 
pose of its business in British India. The interest on the loan, received by 
the Durbar for the accounting year, amounted to Rs. 2,59,726. It was re- 
ceivable and actually received at Gwalior. 

On these facts it was contended on behalf of the appellant that the in- 
come did not accrue to the Durbar in British India and was therefore not 
liable to Indian income-tax. It was first argued that on the terms of s. 2 (1} 
of the Government Trading Taxation Act, III oz 1926, only income which arose 
in British India in respect of trade or business and operations connected 
therewith was liable to tax. It was next contended that income which was 
deemed to accrue under the provisions of the Indian Income-tax Act was 
not covered by this Act, which alone was the basis for taxing the Durbar. 
I am unable to accept these contentions. I see no justification for reading 
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the words “in British India” after the words “all income arising...... in 
s. 2 (1) of the Government Trading Taxation Act. A similar contention, to 
add the same words after “trade or business” in the same section, was re- 
jected by the Judicial Committee in Patiala State Bank v. Commissioner 
of Income-tax, Bombay.’ Sections 2(1) (a) and (b) of the Government 
Trading Taxation Act clearly show that once the income was shown to have 
arisen in respect of the trade or business and any operation connected there- 
with, the same was to be treated as if it was the income of a company and 
liable to be taxed in the same manner and to the same extent as a company 
in like circumstances would be liable to be taxed. under the Indian Income- 
tax Act. As held in the Patiala Bank case it was not necessary that the 
trading or business should be in British India. It is sufficient if the State 
is trading or doing business. To the limited extent mentioned in s. 2 of the 
Government Trading Taxation Act, such trading States are to be considered 
a company for income-tax purposes, irrespective of the other definition of a 
company in the Income-tax Act. Therefore, if the income of a company 
would be liable to be taxed on the ground that the income was deemed to 
have accrued to the company under the Income-tax Act, the income of the 
Durbar, in the like case, would be similarly liable to tax, if it arose out of 
the trading or business operations of the Durbar. 

The further contention that s. 2(1) (a) of the Government Trading 
Taxation Act only made the machinery sections of the Income-tax Act ap- 
plicable to the Durbar, is also unsound. The words used in the section are 
not merely “in the same manner” but also “and to the same extent.” Sec- 
tion 2(2) of the Trading Act refers to the machinery sections and makes 
provision for the levy. and collection of income-tax from the Durbar. 

It was next argued that the Government Trading Taxation Act III of 
1926 should be construed as covering only income which was liable to tax 
under the Income-tax Act as it existed in 1922. Although in that Act in 
addition to income which had actually accrued, the expression “deemed to 
accrue” was used in the charging section, the subsequent expansion of that 
expression, so as to cover other classes of income mentioned in s. 42(1) of 
the Income-tax Amendment Act of 1939, could not make the Durbar’s in- 
come, which was not liable to tax under the Income-tax Act of 1922, taxable. 
It was argued that in effect it was an attempt to amend the Government 
Trading Taxation Act, II of 1926. I am unable to accept this argument be- 
cause the Government Trading Taxation Act puts the Durbar in the same 
position as a company in like case would be dealt with under the Income- 
tax Act, 1922. The taxation is under the Indian Income-tax Act of 1922 and 
the Amendment of 1939 is an amendment of that Act. In my opinion the 
Amending Act of 1939 is clearly applicable in respect of the assessment for 
1939-40, because the only question is how and to what extent a company 
will be assessed for the year 1939-40. ` 

The Income-tax authorities have sought to assess this income, on the 
ground that the same is deemed to have accrued to the Durbar under s. 42(1) 
of the Indian Income-tax Act. Inasmuch as the section sought to make a 
foreigner liable in respect of income earned outside India, it was contended 
on behalf of the appellant that s. 42(1) was extra-territorial and ultra vires 
the Indian Legislature. It is found that the Gwalior Durbar has been carry- 
ing on a large trading and moneylending business in British India and has 
in fact very substantial income accruing therefrom in British India. If ‘the 
Durbar having such activities gives a loan at interest outside British India, 
on the mortgage of debentures which cover property in British India, and 
the amount of such loan is brought into British India, the question is whe- 
ther the interest on the loan should be considered income deemed to have 
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accrued to the Durbar in British India. The Appellate Assistant Commis- 
sioner has found that this loan was a part of the operations of the Durbar 
connected with its moneylending business. That finding is relevant to be 
considered in deciding the question before us. I do not propose to discuss 
in abstract the question which may arise in respect of a complete foreigner 
having an isolated transaction of loan in a foreign country and receiving 
interest on the loan in a foreign country and in respect of property which 
is not situated within India.. The question has to be answered on the facts 
found in the present case and my opinion and conclusion are on those facts. 

The respondent’s reply.is twofold. It was first argued that the im- 
pugned provisions were not extra-territorial in their operation. It was next 
argued that even if they should be found to operate io a certain extent extra- 
territorially, that would be no ground to hold them mvalid by the municipal 
Courts. I shall deal with these contentions separately. 

Section 42 (1) of the Indian Income-tax Act mentions income arising 
under specified circumstances under four heads. It brings within the ambit 
of the charging section (s. 4) income accruing or arising whether directly 
or indirectly, in the following cases:— 

a) ee arising through or from any business connection in British 
India; 
(b) when arising through or from any property in British India; 
(c) when arising through or from any estate or source of income from 
British India; and 
(d) when arising from any money lent at interest and brought into 
British India in cash or in kind. 
On a scrutiny of the four heads mentioned above it is clear that’ there is 
some connection between the person earning income in that way and British 
India, in each case. In the first it is the business connection, in the second 
it is the property, in the third it is the estate or source and in the last it is 
the money brought in cash or in kind out of which the interest or income 
arose. Each of these is capable of falling under the expression “Taxes on 
income” and Item 54 in the Government of India Act, 1935, in my opinion, 
is wide enough to cover each of these heads. In his judgment in the Bom- 
bay High Court in Wallace Bros. & Co., Ltd. v. Commissioner of Income-tax, 
Bembay.' Sir John Beaumont C. J. stated as follows (p. 937): “There is 
clearly no provision in the Government of India Act which says that any 
extra-territorial legislation shall be outside the powers of the Indian Le- 
gislature.” He quoted with approval the observations of Mr. Justice Dixon 
in Colonial Gas Association Ltd. v. Federal Commissioner of Taxation ? to 
the following effect:—“To derive income from a country involves the person 
deriving it in a territorial connection with the country sufficient to support 
the validity of an exercise of the power in respect of the person as distin- 
guished from the income.” In Wanganui Rangitikei Electric Power Board 
v. Australian Mutual Provident Society 3 Dixon J. said:—“So long as the 
statute selected some fact or circumstance which provided some relation or 
connection with New South Wales and adopted this as the ground of its 
interference, the validity of an enactment would not be open to challenge.” 
In The Broken Hill South Ltd. v. Commissioner of Taxation, (N.S.W.)+ 
Latham C. J. said that the case was perhaps an extreme one, 
but at p. 361 he accepted in any event the observation of Rich J. 
in his dissenting judgment in the above case to the following effect: 
“I do not deny that once any connection with New South Wales appears, 
the Legislature of that State may make that connection the occasion or sub- 
ject of the imposition of a liabililty.” But he added:—“The connection with 
New South Wales must be a real one and the liability sought to be imposed 
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must be pertinent to that connection.” Dixon J. in the same case at page 
375 observed:—“If a connection exists, it is for the Legislature to decide how 
far it should go in the exercise of its powers. As in other matters of juris- 
diction or authority, Courts must be exact in distinguishing between ascer- 
taining that the circumstances over which the power extends exist and exa- 
mining the mode in which the power has been exercised. No doubt there 
must be some relevance to the circumstances in the exercise of the power. 
But it is of no importance upon the question of validity that the liability 
imposed is, or may be, altogether disproportionate to the territorial connec- 
tion.” In Governor-General in Council v. Raleigh Investment Co. Ltd., 
Sir Patrick Spens C. J., after citing the above passages with approval, T 
served as follows:—“If ‘some connection exists the Legislature ‘is not com- 
pelled to measure the taxation by the degree of benefit received in parti- 
cular cases by the ten payen This affects the policy and not the validity 
of the legislation.” 


In my opinion, these cases Jay down the correct principles to determine 
whether the legislation in question is extra-territorial or not. All the four 
‘heads of income mentioned in s. 42(1) show a real connection between the 
‘person receiving income under the particular head and India. Once such 
‘connection is held to exist, it is unnecessary to ascertain the extent of the 
connection. In Wallace Brothers and Company, Limited v. Commissioner 
of Income-tax, Bombay City,2 their Lordships of the Privy Council after 
referring to Croft v. Dunphy® observed as follows:— 


“The point of the reference is emphatically not to seek a pattern to which a due 
exercise of the power must conform. The object is to ascertain the general conception 
tnvolved in the words used in the enabling Act...The resulting general conception 
as to the scope of income-~tax is that given a sufficient territorial connection between 
the person sought to be charged and the country seeking to tax him income-tax may 
nroperly extend to that person in respect of his foreign income.” 

“The result is that the validity of the legislation in question depends on the suffi- 
ciency, for the purpose for which it is used, of the territorial connection set forth 
in the impugned portion of the statutory test. Their Lordships propose to confine 
themselves to that short point and do not propose to lay down any general formula 
definmg what territorial connection is necessary.” 

The Commissioner of Income-tax has found that as the money lent was 
brought by the company into British India, an income therefrom is deemed 
to accrue or arise in British India by virtue of s. 42(1) of the Indian Income- 
tax Act. Evidently he has relied on the fourth sub-head of s. 42 for his 
conclusion. The exact words used in the section are “arising from any 
money lent at interest and brought into British India in cash or in kind.” 
(The italics are mine). In my opinion it is proper to read this as one head 
and as indicating one composite transaction. The interest must be the re- 
sult of the loan of money and the money must be brought into British India 
in cash or in kind. Reading it in that way, the incident of bringing the 
money into British India in cash or in kind to the knowledge of the lender 
and borrower is an integral part of the transaction. After the money is 
brought into India, how it is used by the borrower, to my mind, is an irrele- 
vant question. The short question to be decided is whether income arising 
out of a transaction with these incidents establishes some real territorial 
connection between the person and British India or not. In my opinion 
the answer is in the affirmative because the source, i.e. the source from which 
the income accrues to the lender, is known to be going into British India in 
cash or in kind and this incident is an integral part of the moneylending 
transaction. As mentioned above, the extent of the connection, if it is real, 
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is not relevant to be discussed in considering the validity of the legislation. 
That -is a matter of policy ‘to be considered by the Legislature. 

- Although in stating his opinion the Commissioner has relied on the last 
sub-head of income mentioned in s. 42(1), it may be noted that in the ques- 
tion submitted for the Court’s opinion the reference is not limited to that 
sub-head only. The question is broad enough to cover any of the four heads 
of income mentioned in s. 42(1). In his judgment under appeal, Stone C. J. 
in the Bombay High Court has referred to the business connection of this 
transaction in British India. In my ‘opinion all the four sub-heads of income 
mentioned in s. 42(1) show a real connection between the person sought to 
be taxed and India and therefore the legislation is within the powers, of the 
Indian Legislature. The contention of the ‘appellant that s. 42(1) is extra- 
territorial in its operation and is: therefore invalid, fails. 

In the view I havé taken it is unnecessary to discuss in detail the second 
contention of the respondent against the legislation being ultra vires; al- 
though in my opinion it is well founded. Generally, States can legislate 
effectively only for their own territcries; but for purposes of taxation and 
similar matters a State makes laws designed 1o operate beyond its territorial 
limits. In the case of a sovereign Legislature like the British Parliament 
the question of extra-territoriality of any enactment can never be raised 
in the municipal Courts as a ground for challenging its validity. The legis- 
lation may offend the rules of International law, may not be recognised by 
foreign Courts or there may be practical difficulties in enforcing them, but 
these are questions of policy with which the domestic tribunals are not con- 
cerned. ‘This was recognised in ‘Ashbury’ v. Ellis’ and Croft v. Dunphy.? 

Having regard to the fact that the Indian Legislature is supreme within 
the ambit of the legislative heads mentioned in the Government of India 
Act, 1935, I am unable to consider that the legislation in question is ultra 
vires. As mentioned above, the aspect of it-affecting persons who are be- 
yond the jurisdiction of the municipal Courts cannot be considered sufficient 
for the Court to hold it ultra vires. -The municipal Courts are bound to 
enforce the law. Whether after obtaining the opinion or decree the same 
is enforceable against the other side or not, is not a matter for the Court’s 
consideration. The Court has only to see that the legislation is within the 
ambit of the powers of the Legislature. In this connection Spens C. J. in 
his judgment in Raleigh’s case pointed out that s. 99 of the Government of 
India Act, 1935, was deliberately couched in language different from that 
employed in s. 65 of the earlier Act of 1915 and that sub-s. (1) of s. 99 did 
not in terms exclude extra-territorial legislation nor did sub-s. (2) specify 
exhaustively the subjects upon’ which such legislation was permissible. In 
Wallace Brothers and Company, Limited v. Commissioner of Income-tax. 
Bombay City? their Lordships of the Judicial Committee observed 
that the relevant power (ss. 99(1) and 100 of the Government of India 
Act, 1935) is a power- to make laws for the whole or part of British 
india or any Federated State with respect to “taxes on income other than 
agricultural income.” Only sub-s. ( 2 ) of s. 99 need be particularly referred 
to. That sub-section provides that (‘without prejudice to the generality of 
the powers conferred by the preceding sub-section no Federal law shall, on 
the ground that it would have an extra-territorial operation, be deemed to be 
invalid in so far as it applies” to certain persons and things. In their Lord- 
ships’ view this sub-section does no mcre than assume that there may be some 
laws having extra-territorial operation validly made pursuant to sub-s. (1). 
it is no help one way or another in determining the authorised area of taxes 
on income.” In my opinion, the contention of the appellant that the legislation ` 
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is ultra vires, cannot therefore be -entertained by this Court. The answer 
to the first question is correctly given, by the Migh Court against the ap- 
pelante 

As regards the second question, the Eaa facts are these. The Gwalior 
Durbar did moneylending business on a fairly extensive scale. On June 23, 
1924, Mr. Dinshaw entered into an agreement with the Tata Iron & Steel 
Co., Ltd., and Tata Sons, Ltd., to advance to the first named party a sum of 
Rs. one crore at interest and on the terms contained in the agreement. This 
money was of the Gwalior Durbar ‘and Mr. Dinshaw was the agent of the 
Durbar at the time. One of the material terms of the agreement was that 
a six-annas share in tbe, remuneration of Tata Sons Ltd. as agents of the 
Tata Iron & Steel Co., Ltd., was to be paid to Mr. Dinshaw, irrespective of 
the fact of the loan remaining due or not to the lender from the company 
under the agreement. Out of this Mr. Dinshaw retained a two annas share 
for himself and the Gwalior Durbar was to receive the balance of four annas 
share. The’ late Maharaja died some time in 1925 and it appears that the 
Regency Council thereafter urged that under the terms of the will of the 
late Maharaja this loan was not permissible. About that time the Tata Iron 
& Steel Co., Ltd., and Messrs. Tata Sons, Ltd., also appeared to be in a posi- 
tion and desirous of. paying back the loan., On the loan being repaid, two 
fresh agreements were made on July 29, 1927, in substitution of the original 
one. Under the first of those agreements Mr. Dinshaw was to be paid in 
his name a two annas commission, while under the second agreement 
F. E. Dinshaw Ltd. was to’ be paid another two annas commission. The first 
two annas was ‘the reduced share of the Gwalior Durbar in the agency com- 
mission. In the accounting year, the appellant received from the executors 
of Mr. Dinshaw on account of this two annas share of commission a sum of 
Rs. 3,57,112. It is admitted that the sum was paid to the appellant as the 
agent of the Gwalior Durbar in British India. 

On behalf of the appellant, different grounds on which the sum was paid 
to the appellant were urged at different times. Before us the only ground 
urged was that this sum was paid by the executors of Mr. Dinshaw to the 
appellant, not as income arising out of the trade or business of the Durbar 
but as compensation for breach of duty on the part of Mr. Dinshaw to lend 
money to the Tata Iron & Steel Co., Ltd. Reading the three agreements of 
1924 and 1927 together it is clear that the effect of the second set of two 
agreements was to reduce the original commission of Gwalior Durbar from 
four annas to two annas, and the right to receive this arose under the first 
agreement and was a part of the loan transaction. By reason of the second 
agreement the rate of commission was only reduced. There appears no 
foundation of fact for the alleged dereliction of duty on the part of Mr. 
Dinshaw in giving the loan, nor is there any fact to support the contention 
that this was compensation paid for such alleged dereliction on the part of 
Mr. Dinshaw. In my opinion the conclusion of the Income-tax authorities 
and the High Court is correct and the contention of the appellant is rejected. 

As régards question three, the Commissioner of Income-tax in his letter of 
reference has stated as follows:—“During the course of Durbar’s money- 
lending transactions in Bombay and elsewhere some of the mortgagors made 
default in payment of the principal and interest and the Durbar filed suits 
to enforce.the mortgages and obtained decrees for the sale of the properties. 
The mortgaged properties which are all in British India were put up for 
sale in execution of these decrees and were purchased in Court auctions by 
the Durbar and the Durbar still continues to own these properties. Item C 
represents income from these properties.” 


From this recital it only appears that the original moneylending transac- 
tions consisted of advancing loans on mortgages. They had come to an end 
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with the sale of the properties under the directions of the Court. The pur- 
chase by the Durbar of these properties can be either a continuation of the 
moneylending transactions, coupled with the desire at a proper time to sell 
the properties and realise the amounts lent, or retaining the properties as 
investments, like other properties purchased by the Darbar in British India. 
The fact that the properties are left on the hands of the Durbar, in my 
opinion, leads to no conelusion one way or the other. This is not a case 
where a moneylender sets apart a specified sum for his business and con- 
tinues to keep an account of the properties as a part of the same business. 
The question whether the properties so left on the hands of the Durbar 
form part of his moneylending business or not is a conclusion to be drawn 
from the evidence led before the taxing authorities. The recital of facts 
by the Commissioner, quoted above, overlooks his duty to determine 
whether these properties retain the character of assets in the moneylending 
business. If that is not done, the income of these properties does not come 
under the Government Trading Act and the Durbar is not liable. Under 
the circumstances of this case, I am unable to accept the view of the High 
Court that the burden of proof is on the Durbar to establish that the pro- 
perties had been taken out of the moneylending business. In the absence 
of a finding by the Commissioner that these properties form part of the 
trading assets of the Durbar the assessment cannot be upheld, and the 
answer of the Court should be that the Durbar is not liable in respect of 
the income of these properties for the year of assessment. This answer is 
obviously limited to the evidence adduced in this year and does not lead 
to any conclusion in respect of future years. The conclusion is based on 
the absence of a finding of fact, rather than on the existence of definite 
evidence one way or the other. 

As regards questions four and five, the Commissioner has come to the 
conclusion that the shares and debentures continued to be the trading 
assets of the Durbar. In this connection he relied particularly on the claim 
made on behalf of the Durbar for business losses when the Durbar took up 
75,212 shares of the Shapurji Broacha Mills Ltd. In the three years 1931- 
34 a total deduction of 28 lakhs in the assessment of those years was per- 
mitted by the Income-tax authorities on this ground. The assessee appears 
_ to have conceded that the items mertioned in questions four and five stood 
on the same footing and therefore there was evidence before the Commis- 
sioner on which he could come to the conclusion that the shares and 
debentures mentioned in these questions retained the character of business 
assets. The Commissioner further relied on the fact that in the previous 
year the appellant had applied to make a reference to the Court in respect 
of the income derived from these shares and debentures, but withdrew his 
application. This does not of course operate as an estoppel against the 
appellant, but is a fact which I do not think the Commissioner, was bound 
to exclude from his consideration. Having regard to this conclusion of the 
Commissioner, for which there was certainly evidence, I do not think that 
the Court is justified in disturbing the finding and the answers to the two 
questions must be against the appellant. 

Question six: From the judgment of the High Court it is not clear if 
the change in the wording of 49 of the Income-tax Act introduced by the 
Amending Act of 1939 was noticed. There is no difference, however, in the 
result. The amended s. 49 B only purported to state that the income-tax 
charged to the company was to be deemed as paid on behalf of the share- 
holder. That is not a section under which any claim could be made by 
the appellant. His claim must rest on the applicability of s. 48 to him. 
Under the Government Trading Taxation Act, III of 1926, the Durbar has 
not become an assessee or an individual liable to tax under the Income-tax 
Act generally. Only to a limited extent and for a limited purpose it is 
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made liable to taxation. By that enactment, for the purpose of income-tax 
generally, the legal position of the Durbar is not altered in respect of the 
rest of its income. It may be noted that in respect of the immovable pro- 
perties owned by the Durbar in British India (other than those covered by 
question 3) income has accrued to the Durbar in British India. The Income- 
tax Officer has not taxed that income. If the Durbar was an individual or 
company under s. 48, it would be also an individual or company under ss. 3 
and 4 of the Income-tax Act, and there would be no justification to exclude 
the State generally from liability to tax. I agree with the hne of reasoning 
adopted by the High Court for its conclusion on this question and the answer 
to the question must therefore be against the Durbar. 

The result is that except for the variation in answer to question 3, the 
appeal fails and is dismissed. The appellant to pay three-fourths of the 
costs of the appeal of the respondent. 

Fazl Ali J. I have nothing to add to what my Lord the Chief Justice 

has said on questions (2) to (6), but I wish to express as briefly as I can my 
a on question (1). That question has been framed in these 
words:— 
“Whether in the circumstances of this case the interest of Rs. 2,49,726 received by 
the Durbar on the loan advanced to the Provident Investment Co., Ltd. is, assessable 
under the provisions of the Indian Income-tax Act read with the Government Trading 
Taxation Act M of 1926?” i 

On the question so framed, we are not called upon to express an opinion 
on any abstract point of law dissociated from the facts of the particular case 
before us. On the other hand, we are called upon to apply the existing law 
to the facts of the case. It is to be noted that no specific section of the 
Indian Income-tax Act is mentioned in the question, but we are simply re- 
quired to state whether the assessee is liable under the provisions of the 
Indian Income-tax Act, read with the Government Trading Taxation Act, 
to taxation, in the circumstances of the case. 

Our first duty then is to ascertain the facts of the case, and, for this pur- 
pose, we have to look at the admitted facts and the findings arrived at by 
the final income-tax authority. The admitted facts are stated by the Com- 
missioner of Income-tax in his letter of reference in these words:— 

“A company styled the Provident Investment Co., Ltd., was incorporated in British 
India in 1927 with headquarters in Bombay, with 4,968 shares of Rs. 1,000 each. It is 
practically a one man company as all the shares are either owned by the Gwalior 
Durbar or its nominee. In 1933 the Durbar advanced this Company a loan of Rs. 50 
lakhs on the security of its first mortgage debentures of an equal nominal value. The 
loan was advanced at Gwalior. The interest was payable there and the debentures 
also were deposited there. But admittedly the Company brought the borrowed money 
to British India and utilised it for the purposes of 1ts business in British India. The 
interest on the loan received by the Durbar for the year amounted to Rs. 2,59,728 
referred in item (A) above. The interest was receivable and actually received at 
Gwalior.” 

These facts are to be read with the findings set out in the appellate order 
of the Assistant Commissioner of Income-tax, which are to the following 
effect :— 

“It is admitted that the Durbar carried on banking business and this is so because the 
Durbar has a lot of surplus money to invest and earn interest. The loan advanced in 
this case is part of operations connected with that money-lending business. Hence the 
income therefrom is liable to be taxed.” 

These findings are reiterated in the Commissioner’s letter of reference in 
these words— 

“The Durbar admittedly carried on money-lending business and the transaction in 
question, namely, the loan of Rs. 50 lakhs to the Provident Investment Co. Lid, was a 
part of that business or an operation connected with that business.” 
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The learned Chief Justice of the Bombay High Court, who delivered the 
leading judgment in the present case when it was before that High Court, 
after reciting the facts of the case, has referred to the crucial finding in 
these words— 

“In addition to these facts, there is the further finding of fact, that this loan of 
Rs. 50 lakhs formed part of the operations connected with the money-lending business 
of the Durbar. So that it comes to this, that the income belonged to or was connected 
with the Gwalor Durbar’s money-lending business in British India, but accrued or 
arose to it outside British India.” 

It may be stated here that it has been admitted throughout the proceed- 
ings that the Gwalior Durbar has been carrying on moneylending business 
in British India through its agent, Mr. Wadia. That fact was stated in 
ground (5) of the memorandum of appeal to the Assistant Commissioner, 
and it is also stated in the order of the Assistant Commissioner. The point 
which was raised before the Appellate Assistant Commissioner was that the 
loan in question was a stray casual transaction and did not constitute or 
was not part of any moneylending business. This contention, however, was 
negatived, and the Assistant Commissioner found that “the loan was part 
of operations connected with the moneylending business.” 

_ The question we have to decide is whether, having regard to the facts 
set out above, the assessee is (to quote the words used in the question fram- 
ed by the Commissioner) assessable under the provisions of the Indian 
Income-tax Act read with the Government Trading Taxation Act, IT of 1926. ` 

That the Government Trading Taxation Act applies to the assessee.can- 
not be controverted and has not been controverted. That being so, the 
assessee is hable to taxation under the Income-tax Act, in the same manner 
and to the same extent as in the like case a company would be liable. In 
the present case, the interest on the loar which is said to represent the 
income was paid at Gwalior, and therefore the question arises as to whe- 
ther in spite of this fact, the income is to be deemed to have accrued in 
British India. For this, we have to refer to s. 42 of the Indian Income-tax 
Act, which, being a general section, would apply to a company also. Under 
s. 42, all income, profits or gains shall be deemed to be income accruing 
or arising within British India, if they accrue or arise directly or indirectly 
in the following cases:— 

(1) through or from a business connection in British India; 

(2) through or from any property in British India; 

(3) through or from any asset or source of income in British India; 

(4) through or from any money lent at interest and brought into 
British India; and 

(5) through or from the sale, exchange or transfer of a capital asset 
in British India. (This was added in 1947, and may be ignored 
for the purpose of this appeal, as the assessment was for a prior 

; period.) 

Prima facie, therefore, the appellant will be liable to taxation in the pre- 
sent case, if his case falls under either clause (1) or clause (4). From the 
judgment of the learned Chief Justice of the Bombay High Court, as I read 
it, I fmd that he has nowhere stressed the fact that the assessee is liable 
because the money was lent at interest and brought into British India. 
On the other hand, the first alternative stated in s. 42, which relates to in- 
come accruing through or from a business connection in British India, has 
been throughout emphasized in his judgment. As I have already stated, 
the learned Chief Justice starts by saymg (p. 638). “So that it comes to this, 
that the income belonged to or was connected with the Gwalior Durbar’s 
moneylending business in British India.” Then, dealing with the question of 
ultra vires, which was raised on behalf of the appellant in the High Court, he 
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further stated (p. 639). “But in my opinion this is not so, for as long as there 
is a residential or business connection with British India, no question of the 
law being extra-territorial can arise. There is a territorial connection in 
this case through the nexus of the Gwalior Durbar’s money-lending busi- 
ness carried on in British India.” Again, after referring to certain obser- 
vations of Dixon J. in an Australian case, he added: “That is to say, if a 
person is deriving income from a business caried on in a country, he has a 
sufficient territorial connection with that country to ‘prevent a law imposing 
tax upon him being regarded as extraterritorial.” He then referred to 
the contention put forward on behalf of the Income-tax Department in these 
words: : “Mr.:Setalvad contends that inasmuch as the whole basis of 
liability to tax under the impugned sub-section is based on the bulk of the 
assessee’s income arising in British India, the sub-section would not fall 
within an express prohibition against any extra-territorial legislation.” It 
seems to me that the learned Chief Justice has, in the treatment of the case, 
rightly laid stress on the crucial point in the case, viz. that what brings 
the assessee within the ambit of the operation of the Indian Income-tax Act 
is the fact that the income in question was connected with his moneylend- 
ing business in British India, and the loan from which the income arose was 
not an isolated transaction but formed part of the operations connected with 
the moneylending business of the Durbar. 

It is true that the Commissioner of Income-tax, in making his reference, 
had expressed'an opinion to the following effect: “As the money lent was 
brought into British India, the income therefrom is deemed to accrue or 
arise in British India, by virtue of s. 42(1) of the Indian Income-tax Act.” 
But the High Court was not bound by this opinion, and the question which 
was submitted to it was in general terms, without any specific reference 
to that part of s. 42, upon which the Commissioner had based his opinion. 
Nevertheless, the new clause in s. 42, which deals with money lent at inte- 
rest and. brought into British India, and which seems at first sight to furnish 
the easiest solution of the difficulty presented by the case, appears to have 
‘been referred to and relied on in the High Court, and Chagla J., the other 
learned Judge of the Bombay High Court, does appear to have rested his 
decision on the ground that under this clauge the income which accrued to 
the assessee must be deemed to have accrued in British India. It has been 
strenuously argued before us that inasmuch as the case was argued in the 
High Court on the footing that the assessee is liable only under the new 
clause (money lent at interest and brought into British India), it is not open 
to this Court to rest its decision on any other part of s. 42. No doubt, as a 
rule, this Court will hesitate to base its decision on a point, which is raised 
for the first time in this Court, especially when it cannot be substantiated 
without further investigation, or when it amounts to springing a sudden 
surprise upon the litigant against whom it is raised. But the point on which 
I wish to lay stress, viz. that the facts of the case bring it under the first 
clause of s. 42, which deals with income accruing directly or indirectly 
through a business connection in British India, seems to me to rest on found- 
ations which are well laid in the proceedings prior to the appeal to the High 
Court. As I have already stated, it clearly arose before the Appellate Assis- 
tant Commissioner, and also commended itself to the learned Chief Justice, 
if my reading of his judgment is correct. It is in my opinion not a new 
point, and there is no question of springing a surprise upon the appellant. 
because the appellant being aware of this aspect of the case, tried to contend 
before- the- Appellate Assistant Commissioner that the loan with which we 
are concerned, was a solitary transaction, having no connection with his 
moneylending business. Sir Jamshedji Kanga, who appeared for the 
assessee, Stated in the course of his arguments, that if the decision of the 
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case is rested on the first part of s. 42, i.e. if the interest to be taxed is held. 
to be income, profit or gain accruing directly or indirectly through or from. 
any business connection of the assessee in British India, then the question 
af ultra vires would not arise in regard to the Government Trading Taxation 
Act, and there was nothing further to be said in the appeal. In my opinion, 
the case is covered by that part of the section, and that is sufficient to dis- 
pose of the appeal. It seems to me that the fact of money being lent and 
brought into British India, apart from beinf the basis of an important clause 
in s. 42 as it now stands, may be a very important circumstance in a parti- 
cular case. It is certainly in this case a very important link in the chain 
of facts which may be relied upon for making the assessee liable to taxation. 
In the first place, all the shares in the Provident Investment Co., Ltd., are 
owned either by the Gwalior Durbar or its nominees. This fact by itself 
might be held to constitute a business connection. See Income-tax 
Commissioner, Bombay and Aden v. Currimbhoy Ebrahim and Sons 
Limited.’ where Sir George Rankin, negativing the plea of business con- 
nection in that particular case, remarked—“It is not shown that the Nizam. 
had at any time an interest direct or indirect in the respondent company.” 
Then, there is the fact that the Gwalicr Durbar has been carrying on money- 
lending operations in British India. Lastly, there is the finding that the 
lending of money and its being brought into British India are matters con- 
nected with the moneylending operations of the Durbar. These facts, in 
my opinion, would have been sufficient to attract the operation of s. 42(1), 
as it stood before it was amended in 1939, i.e. before the clause “through or 
from, any money lent at interest and brought into British India in cash or 
in kind” was inserted. I am fully aware that our decision should not be 
founded on new facts, but the facts stated above are not new facts, but are 
facts which are to be found in the statement of the case before us. 

I will now briefly deal with two main points which were urged before 
us on behalf of the appellant. It was contended in the first place, that s. 2 
of the Government Trading Taxation Act deals only with income arising in 
British India, and that it cannot be applied to income which does not actual- 
ly arise in British India but is deemed to arise in British India, by calling 
in aid the fiction embodied in s. 42. In my opinion, that is not a sound con- 
tention. Section 2(1) (a) provides that a foreign Government referred to 
in s. 2(1) shall be liable under the provisions of the Indian Income-tax Act, 
to taxation, in the same manner and to the same extent as in the like casa 
a company would be liable. Therefore, a foreign Government is placed on 
the same footing as a company. A company may be liable to taxation in 
respect of income arising in British India as well as income which is deemed 
to arise in British India. Therefore, the effect of s. 2(1) (a) is to make a 
foreign Government liable also in respect of income which is deemed to arise 
in British India. 

The other argument, which seems to be a more serious one, is that the 
new words introduced in s. 42 in the year 1939, which stretch the section 
to cover all income, profits or gains from any money lent at interest and 
brought into British India in cash or in kind, do not establish such a nexus 
or territorial connection between the taxing State and the assessee, as to 
give jurisdiction to the Indian Government to tax a foreigner or a foreign 
Government. This argument was advanced in a very complicated and 
somewhat obscure form before the High Court, as will appear from a per- 
usal of the judgments of the learned Chief Justice and Chagla J. But, when 
put in the form stated above, it appears to me to be quite an intelligible and. 
serious contention, and I must confess that so far as this contention is con- 
cerned, I share the opinion expressed by Sastri J. with regard to the illusory 
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character of the so-called nexus-or territorial connection, if the case is to be 
brought under the provision in question. The nexus or connection may 
appear to be a substantial one in a particular case in view of the facts of 
that case, but, in many cases it may be brought down to a vanishing point. 
The question we have to answer is whether the words used in the new clause 
(which is intended to be of general application), standing by themselves are 
sufficient to constitute such a nexus as is contemplated by the authorities 
which deal with the subject. My brothers Mahajan and Mukherjea JJ. 
have suggested that the lending of the money at interest and its being 
brought into British India should be treated as part of one transaction or 
scheme, and they have also observed that the new words were intended to 
guard against any subterfuge which might be adopted for the purpose of 
escaping income-tax by showing that money was lent outside British India, 
though, to all intents and purposes, it is money lent in BritisK India. This 
may well have been the intention of the Legislature, but the bare words as 
they stand are hardly sufficient to convey such a comprehensive meaning. 
These words, as we know, were inserted after the decision of the Privy 
Council in Commissioner of Income-tax, Bombay Presidency and Aden v. 
Currimbhoy Ebrahim and Sons Ltd., in which it was held that where a loan 
was an isolated transaction, there was not a business connection in British 
India and the lender could not be taxed. After that decision, all that ap- 
pears to have been done was to pick up certain words which would just 
cover the facts of that case and make the assessee liable to tax in circum- 
stances similar to those of that case. The choice of the words however does 
not seem to be very happy, because, under the new provision, there may 
arise a number of anomalous situations, including those where the creditor 
does not intend or even know that his money is to be brought into. British 
India and when money is brought into British India at different stages 
and through different channels. If the principle that some kind of tangible 
or intelligible nexus or territorial connection between the taxing State and 
the assessee is necessary in order to confer jurisdiction on the State to tax 
the assessee is of any importance, that principle seems to have not received 
adequate consideration in framing the new clause. I do not wish to pursue 
the matter further, because, in my opinion, the earlier part of s. 42 is suffi- 


cient to cover this case. In my judgment the High Court has rightly ans- 
wered the first question in the affirmative. 


Patanjali Sastri J. As I agree with my learned brothers with regard 
to the answers which they propose to make to questions Nos. 2 to 6, 
I do not think it necessary to encumber this judgment with a restatement 
of the facts giving rise to this reference. I will accordingly refer to them 
only so far as it is necessary to make intelligible what I have to say on ques- 
tion No. 1, as to which I have reached a different conclusion. 

That question is: 

“Whether in the circumstances of this case the interest of Rs. 2,59,726 received by the 
Durbar” (i.e, the Government of Gwalior the appellant herein) on the loan advanced 
to the Provident Investment’ Company Limited is assessable under the provisions of the 
Indian Income-tax Act read with the Government Trading Taxation Act (No. I 
of 1926)?” 

It is somewhat unfortunate that a question of law said to arise in the 
case should have been formulated in this unspecific form which allows of 
any point relating to the assessment of the sum in question being argued, 
the scope of the argument being limited only by the ingenuity of counsel. 
And the position is by no means improved when the statement of the case 
submitted by the referring authority also leaves the matter equally vague 
and indefinite. It was therefore not a matter for surprise that much of the 


debate at the bar was taken up with an avoidable controversy as to the pre- 
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cise point or points on which the referring authority intended to seek the 
opinion of the Court. While on the one hand it is not desirable to state the 
questions of law in a purely abstract form without relating them to the facts 
of the particular case, it is, on the other hand, embarrassing if it is left to 
the Court, by the use of such expressions as “in the circumstances of the 
case,” to find out for itself which circumstance gives rise to what question 
and to determine generally whether the assessment is right or wrong. It 
should be borne in mind that the Court in such cases is not dealing with a 
general appeal against the assessment but is only called upon to determine 
specific questions of law on which its opinion is sought. 

There was no dispute as to how the sum of Rs.2,59,726 came to be in- 
cluded in the assessment of the appellant for the year ended March 31, 
1940. The Durbar was carrying on extensive moneylending business 
through its agents in British India, and in the year 1927 it formed a private 
company known as the Provident Investment Co., Ltd., all the shares of 
which were owned by the Durbar or its nominees. The company was 
incorporated in British India and had its headquarters in Bombay where 
it was carrying on business. In 1933 the Durbar advanced to the company 
a loan of Rs. 50 lakhs on the security of first mortgage debentures of an 
equivalent nominal value issued by the company. The loan was advanced 
at Gwalior and the debentures were also delivered there to the Durbar, but 
the amount was admittedly brought into British India and was utilised by 
the company for the purposes of its business. One of the terms of the loan 
was that interest on the money was to be paid to the Durbar in 
Gwalior, the sum of Rs. 2,59,726 was accordingly received in Gwalior as 
interest accrued due in the previous year, that is, the year ended March 31, 
1939. It appears that there were also other loans advanced to the company 
on which a sum of Rs. 61,300 was paid as interest in the same year, but the 
number and extent of such loans and the circumstances in which they were 
advanced have not been stated because, presumably, no objection was taken 
to the assessment of that sum. 

The question having been framed, as already stated, in vague terms, 
the learned Advocate-General of India sought to justify the assessment of 
the sum in question on various grounds. At one stage it was suggested that, 
on the finding of the Income-tax authorities that the Durbar was carrying 
on money-lending business through its agents in British India and that the 
loan of Rs. 50 lakhs to the company was “a part of their business or an ope- 
ration connected with that business,” the interest in question accrued or 
‘arose in British India and was therefore properly assessed. This suggestion 
is clearly untenable as the Joan was admittedly advanced in Gwalior and 
the interest was paid and received in Gwalior. The fact that the Durbar 
-was carrying on money-lending business in British India cannot make the 
interest received in Gwalior in respect of a money-lending operation effected 
in Gwalior income arising or accruing in British India. The Commissioner 
of Income-tax in his statement of the case no doubt found that the loan in 
Gwalior was part of the Durbar’s business operations. But that was for 
the purpose of bringing the case within the Government Trading Taxation 
Act (III of 1926), which brings within the net of British Indian taxation 
only “income arising in connection” with the business carried on by a Domi- 
-nion Government. Indeed, the learned Advocate-General did not seriously 
press this extreme suggestion. 

It was next urged with more plausibility that the sum in question was 
properly assessed to Indian Income-tax, as on the facts found, it could be 
regarded as income received “directly or indirectly through or from any 
business-connection in British India” within the meaning of s. 42(1) of the 
Indian Income-tax Act, 1922, and could therefore be “deemed to be income 
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accruing or arising in British India” so as to fall within the charging ss. 3 
and 4 of the Act. This might, perhaps, have been a more fruitful line of 
argument for the respondent, had the foundation for the same been properly 
laid by elucidation of all the facts bearing on the relation between the Dur 
bar and the Provident Investment Co., Ltd., in the way of business including 
facts relating 1o the loans in respect of which a sum of Rs. 61,300 was taxed 
as interest arising in British India. But this, as already stated, was not 
done, probably because it was considered unnecessary to rely on “business- 
connection” as another limb of s. 42(1), namely, “through or from any moner 
lent at interest and brought into British India in cash or in kind” appeared 
exactly to fit the facts of the case. Indeed, in submitting his opinion on the 
questions raised, as he was required to do under s. 66 of the Act before its 
amendment in 1939, the Commissioner concluded this part of the case by 
stating “And as the money lent was brought by the company into British 
India, the income therefrom is deemed to accrue or arise in British India 
by virtue of s. 42(1) of the Indian Income-tax Act.” In such circumstances, 
the respondent cannot, in‘my opinion, now seek to sustain the assessment 
on the ground of the supposed existence of a business-connection between 
the Durbar and the borrowing company, as to which, the facts have not 
been fully investigated nor any clear and definite finding made by the In- 
come-tax authorities. It is significant that while both the Commissioner 
of Income-tax in his statement of the case and the Appellate Assistant Com- 
missioner in his order on appeal are at pains to show that the loan advanced 
to the company was part of operations connected with the money-lending 
business of the Durbar in order to bring the case within the Government 
Trading Taxation Act, 1926, neither of them uses the expression “business- 
connection” with which they were perfectly familiar. It is clear to my mind 
that they did not purport to tax the sum of Rs. 2,59,726 received from the 
company as having arisen through or from a business-connection in British 
India, though possibly on the facts before them the assessment: could have 
been sustained on that ground. As I read the letter of reference and the 
Appellate Assistant Commissioner’s order, there is no finding that the Dur- 
bar derived the income in question through any business-connection within 
the meaning of s. 42(1), though it would appear from the judgment of the 
learned Chief Justice in the High Court some reference was made to that 
aspect of the matter. 

Learred counsel for the appellant contested the liability to assessment 
of thig sum (Rs. 2,59,726) on two grounds. In the first place, it was urged 
that-/on a proper construction of s. 2 of the Government Trading Taxation 
Act, 1926, read with the Indian Income-tax Act, 1922, any income that does 
mt actually “arise” in British India to the Government concerned could 
fót be subjected to income-tax. Section 2 runs thus: 

“2. (1) Where a trade or business of any kind is carried on by or on behalf of 
the Government of any part of His Majesty’s Dominions, exclusive of British India, 
that Government shall, in respect of the trade or business and of all operations con- 
nected therewith, all property occupied in British India and all goods owned in British 
India for the purposes thereof, and all income arising in connection therewith, be liable 

(a) to taxation under the Indian Income-tax Act, 1922, in the same manner an? 

to the same extent as in the like case a company would be liable, a 

(b) to all other taxation for the time being in force in British India in the same 

manner as in the like case any other person would be liable. 

(2) For the purposes of the levy and collection of income-tax under the Indian 
Income-tax Act, 1922, in accordance with the provisions of sub-section (1), any Govern- 
ment to which that sub-section applies shall be deemed to be a company within the 
sneaning of that Act, and the provisions of that Act shall apply accordingly: 


It has been decided by their Lordships of the Judicial Committee in the 
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Patiala State Bank v. Income-tax Commissioner, Bombay Presidency’ that 
the section 1s not confined to trades or businesses carried on in British India 
as the words of the section are quite general in terms. Their Lordships, 
however, recognised that the effect of s. 2 of the Government Trading Tax- 
ation Act, 1926, and ss. 3 and 4 of the Indian Income-tax Act, 1922, was to 
make a Dominion Government carrying on business anywhere “liable to 
British Indian income-tax in respect of the mcome, profits and gains of that 
business which accrue or arise or are received in British India.” Relying 
op this passage and the words “all income arising in connection therewith” 
in s. 2(1) of the Government Trading Taxation Act, 1926, learned counsel 
for the appellant contended that a Dominion Government carrying on busi- 
ness in and outside British India cannot be made liable for the income, 
profits and gains which do not actually accrue or arise or are received in 
British India but are to be “deemed to accrue or arise or to be received” in 
British India. I do not think the decision of the Privy Council referred to 
above is an authority for this proposition. The income in dispute in that 
case admittedly arose in British India and no question arose as to the liability 
to tax of income which did not actually accrue or arise, but was to be deem- 
ed to accrue or arise in British India by virtue of the provisions of the 
Indian Income-tax Act, 1922. The only question was whether s. 2 of the 
Government Trading Taxation Act, 1926, applied to the business of the Bank 
although it was carried on exclusively in the State of Patiala. In the pass- 
age quoted above, their Lordships were merely emphasising that although 
the language usd in s. 2 of that Act was general, ss. 3 and 4 of the Indian 
Income-tax Act, 1922, imported a territorial limitation on the mcome liable 
to be taxed in such cases. 

Nor can I accede to the argument that the phrase “all income arising in 
connection therewith” controls and qualifies the words “to the same extent 
as in the like case a company would be liable,” so as to exclude the opera- 
tion of those provisions of the Indian Income-tax Act, 1922, which render 
certain categories of income which do not actually arise but are to be deem- 
ed to arise in British India. It was urged that when the Government Trad- | 
ing Taxation Act, 1926, was passed, all that could have been contemplated ( 
was that only income arising in British India in connection with the trading { 
operations of a Dominion Government should be subject to taxation and not 
income earned ‘abroad. It is, however, to be observed that the Income-tax 
Act even in its original form made certain categories of income not strictly 
arising in British India chargeable to tax by providing that they shall be , 
deemed to have accrued or arisen or to have been received in British India 
(s. 4(1) and s. 42(1)), though other categories of such income also, including 
the one now in question, (namely, income derived through or from any 
money lent at interest and brought into British India in cash or in kind), 
have since been swept in by amendments from time to time. If it was the 
intention of the Indian Legislature to exempt such categories of income from 
taxation and to tax only income actually arising in British India in the case 
of Dominion Governments which trade or carry on business, nothing could 
have been easier than to make it clear by inserting suitable words in s. 2 
of the Government Trading Taxation Act, 1926. As the section stands, how-- 
ever, the “extent” of the liability to taxation must, in my opinion, be ‘deter- 
mined with reference to the Indian Inccme-tax Act, 1922, without in any 
way being limited by the words “all income arising in connection there- 
with” which, like those which precede, merely indicate that the income made 
chargeable by s. 2 should be solely cerived from or connected with the trade 
or business carried on by the Government concerned. 

It was further suggested that the extent of liability to taxation should’ 
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be limited to what it was under the Income-tax Act, 1922, as it stood when 
the Government Trading Taxation Act, 1926, was passed, and should not 
be widened by subsequent amendments to the Income-tax Act, more es- 
pecially as Dominion Governments were not within the scope of Indian 
legislation, but were brought under the charge to income-tax as a result of 
agreement among the States concerned. I see no force in this argument. 
The reference to the Indian Income-tax Act, 1922, in s. 2 of the Government 
Trading Taxation Act, 1926, must be taken to refer to the Indian Income- 
tax Act, 1922, as it stands amended at the time when the tax is sought to 
be imposed, that is to say, in the year ended March 31, 1940, which is the 
year of assessment in this case. As the words “through or from any money 
lent at interest and brought into British India in cash or in kind” were in- 
troduced in s. 42 (1) by the Amending Act (VII of 1939) which came into 
force on April 1, 1939, the “extent” of the appellant’s liability to British 
Indian taxation must be determined with reference to that section as so 
amended. 

Lastly, the validity of this newly introduced provision in s. 42(1), which 
read with ss. 3 and 4 purports to bring into the ‘charge, by means of a sta- 
tutory fiction, income derived abroad in the case of a non-resident assessee 
was challenged as being ultra vires the Indian Legislature on the ground of 
its extra-territorial operation. The provision clearly assumes that the 
money is lent abroad and the relevant interest accrues or arises or is re- 
ceived outside British India, and also that the person receiving it is not resi- 
dent in British India; for, otherwise, the interest would be taxable under 
the general provisions of the Act, and this special provision in s. 42(1) would 
be unnecessary. The expression “all income, profits or gains accruing or 
arising through or from any money lent at interest” might suggest that such 
money should form the source from which the interest is to arise—a con- 
struction which might obviate the constitutional objection as the source would 
then be in British India. (See Governor-General in Council v. Raleigh 
Investment Co. Ltd.1) But such a construction would restrict the applica- 
tion of the provision only to those rare but possible cases where the pay- 
ment of interest is dependent on the earning of profits. I think that the 
provision was intended to cover ordinary cases where interest is stipulated 
for at a specified rate per centum, whether or not any profits are earned by 
the utilisation of the money lent—cases such as Commissioner of Income- 
tax, Bombay v. Currimbhoy Ebrahim & Sons, Ltd.,2—which indeed appears 
to have led to the introduction of these words in s. 42 (I) by the Amending 
Act of 1939. I think that the phrase “arising...... through or from any 
money lent at interest and brought into British India” means no more than 
income arising from lending money at interest, provided the money is in 
fact brought into British India. The question is whether the enactment of 
such a provision is beyond the powers of the Indian Legislature. In deter- 
mining this question the facts of the particular case, such as for instance, 
that the Durbar was carrying on business in British India and had a con- 
trolling interest in the borrowing company, must be disregarded as being 
irrelevant, and it must be assumed that there was no connection between 
the creditor who receives the interst and British India which seeks to tax 
the interest save that the money lent was brought by the borrower into 
British India. 

The learned Advocate General of India placed strong reliance on the obser- 
vations in Governor-General in Council v. Raleigh Investment Co. Ltd.,3 where 
this Court, while dismissing the assessee’s suit for recovery of the tax paid 
under protest as not maintainable, went into the merits of the case and 
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upheld the validity of the provisions of the Indian Income-tax Act, 1922, 
authorising the taxation of dividends paid to a foreign company in a foreign 
country out of profits earned in British India. Such taxation was held to 
be justified according to the recognised principles of international law as 
the “source” of the dividend was in British India. This Court was also of 
opinion that, on a proper construction of s. 99 of the Government of India 
Act, 1935, the Indian Legislature had power to enact such provisions. On 
appeal, however, the Privy Council expressed no opinion on these points, 
but merely confirmed the dismissal of the suit. 

In the subsequent case of Wallace Brothers & Company, Limited v. 
Commissioner of Income-tax Bombay City’ their Lordships had to con- 
sider the power of a subordinate Legislature to pass a taxing law 
having extra-territorial operation. The question arose whether a com- 
pany incorporated in England and having its central management and 
control in that country was liable to pay Indian income-tax on its foreign 
income also because it earned the major part of its profits in British India 
in a business carried on through its partner. The provisions of s. 4 (1) 
(b) (ï) read with s. 4A(c) of the Indian Income-tax Act, 1922, as amend- 
ed in 1939, which have the effect of bringing into charge the foreign income 
of a company incorporated and having its management and control in a 
foreign country, provided the major portion of its income arises in British 
India, was impugned as being ultra vires the Indian Legislature. Indicating 
the correct approach in such cases their Lordships made the following 
pertinent observations (p. 15): 

“Their Lordships do not approach the matter on the formal lines embodied in 
these contentions” (which were also more or less the lines on which this Court 
proceeded in Raleigh Investment Co.’s case* as well as in the case then under appeal.) 
“There is no rule of law that the territoria! limits of a subordinate legislature 
define the possible scope of its legislative enactments or mark the field open to its vision. 
The ambit of the powers possessed by a subordinate legislature depends on the proper 
construction of the statute conferring those powers. No doubt the enabling statute has 
to be read against the background that only a defined territory has been committed to 
the charge of the legislature. Concern by a subordinate legislature with affairs or per- 
sons outside its own territory may therefore suggest a query whether the legislature is 
~ in truth minding its own business. It does not compel the conclusion that it is not. The 
enabling statute has to be fairly construed.” 

Their Lordships brushed aside s. 99 of the Constitution Act, which this 
Court interpreted as conferring power of extra-territorial legislation in 
income-tax matters, as of “no help one way or another in determining the 
authorised area of taxes on income”, while re¢ognising that there may be 
some laws having an extra-territorial operation validly made by the Indian 
Legislature pursuant to that section. They found the key to the solution 
of the problem in the true construction of the expression “taxes on income” 
in item 54 of List I of the Seventh Schedule to that Act in the light of the 
principle recognised in Croft v. Dunphy 3 that “Where Parliament has con- 
ferred a power to legislate on a particular topic it is permissible and 
important in determining the scope and meaning of the power to have regard 
to what is ordinarily treated as embraced within that topic in the legislative 
practice of the United Kingdom.” Finding that the general conception as 
to the scope of income-tax legislation in England had been that a person 
could be charged to income-tax in respect of his foreign income if “a suffi- 
cient territorial connection” existed between the person sought to be charg- 
ed and the country seeking to tax him, their Lordships laid down that the. 
validity of such legislation in India depended on “the sufficiency for the’ 
purpose for which it is used of the territorial connection set forth in the 


1 [1948] F.CR. 1, s.e. 50 Bom. LR. 2 [1944] F.CR. 229 
482, 485, P.C. 3 [1933] A.C. 156, 165. 
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impugned portion of the statutory test”. Applying the principle to the case 
before them, which related to a company, their Lordships held that the 
“statutory test” set forth in the impugned provision, namely, the derivation 
from British India of the major part of its income, [s. 4A (c)] was a terri- 
torial connection “at least as solid as the connéction given by the place of 
central control” and was therefore sufficient to justify the company being 
treated as liable to British Indian taxation even in respect of its foreign 
profits. 


In view of this important pronouncement it seems no longer useful, in 
judging the validity of an Indian Income-tax law having elements of extra- 
territoriality, to enquire what are the limitations, according 1o international 
law based on the comity of nations, on the power of a subordinate Legisla- 
ture, or whether the Indian Legislature has full power under its constitution 
to make laws having extra-territorial operation. The question reduces 
itself simply to this: Is the territorial connection relied on in the impugned 
provision as justifying its extra-territorial operation sufficient for the pur- 
pose for which it is used? The only territorial connection set forth in the 
impugned portion of s. 42 (1) is the bringing of the borrowed money into 
British India and the purpose for which it is used is the taxation of the 
interest received abroad by the non-resident lender. To my mind, there 
is no relevant and sufficient nexus between bringing the borrowed money 
into British India and the receipt abroad of the interest sought to be taxed, 
for the payment of the interest would not. ordinarily be dependent on the 
earning of profits by the utilisation of the money in British India. The tax 
is laid upon income which has no necessary relation with the territorial 
connection set forth in the impugned provision. If I may repeat an illus- 
tration which I put during argument, a financier in London lends money at 

, interest which the borrower brings into British India and spends on the 
race course. If the impugned provision is upheld as valid, he would be 
liable to contribute to the Indian Exchequer tax on the interest received 
by him in London. This may be an extreme case, but it serves to illustrate 
the illusory character of the territorial connection on the strength of which 
the impugned provision seeks to bring into charge the income received 
abroad by a non-resident foreigner. 


The learned Advocate General suggested that the words ‘money lent at 
interest and brought into British India” might be construed as refer- 
ring not to two independent and unconnected acts—lending abroad and 
bringing into British India—but to parts of one and the same transaction 
the lender and the borrower both agreeing that the money should be invest- 
ed in British India though ostensibly lent abroad. It was said that the 
object underlying the provision was to prevent evasion of tax under colour 
of lending money and receiving interest outside British India, though in 
substance the money is lent and the interest arises in British India. That 
may be so, but the words used are far too wide and, in my opinion, stretch 
the section beyond the legitimate ambit of the powers of legislation in regard 
to “taxes on income” granted to the Indian Legislature by the British 
Parliament, as those powers have been authoritatively explained by their 
Lordships of the Judicial Committee in Wallace Brothers & Co’s case. 


` Ọur attention was drawn to the observations in Raleigh Investment Co’s 
case already referred to, where this Court quoted with apparent approval 
certain passages from judgments of the Australian High Court which would 
seem to suggest that, if there is any territorial connection, the State has 
the power to make a law, however extra-territorial its operation, the degree 
of such connection being a matter affecting the policy and not the validity 
of the law. It appears to have been recognised even in those cases that 
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the connection must be real and relevant. It is, however, unnecessary to 
enter upon a detailed discussion of those cases, as the decision referred to 
above clearly indicates the principles which should guide us in the deter- 
mination of questions such as the one now before us. 


I am therefore of opinion that, judged by the test indicated by their 
Lordships, the impukned provision is ultra vires the Indian Legislature, and 
the Durbar is in consequence not chargeable to tax in respect of the sum of 
Rs. 2,59,726. I would accordingly allow the appeal in regard to this sum 
and answer question No. 1 in the negative. On the other questions I sub- 
stantially concur in the judgment of my Lord the Chief Justice. 


Mehr Chand Mahajan J. This is an appeal on a certificate granted 
by the High Court of Bombay under s. 203 of the Constitution Act of 1935, 
from a judgment of that Court answering in favour of the respondent, the 


Commissioner of Income-tax, Bombay, certain questions of law referred to 
the High Court by him. i 


The constitutional question is in issue in one of the six questions answer- 
ed by the High Court. Leave of the Court under s. 205 (2) of the 
Government of India Act, 1935, was asked and granted for an appeal on 
other questions as well in view of their general importance, and we heard 
arguments on all the points that were originally referred to the High Court 
by the Commissioner of Income-tax. 

All the questions in issue concern the liability of the Gwalior Durbar to 
tax. The Durbar admittedly did money-lending business and thus became 
chargeable to tax in India, in view of the provisions of the Government 
Trading Taxation Act, II of 1926, but subject to the limitations contained 
therein. Section 2 of that Act provides:— 


“2. (1) Where a trade or business of any kind is carried on by or on behalf of the 
Government of any part of His Majesty’s Dominions, exclusive of British India, that 
Government shall, in respect of the trade or business and of all operations connected 


therewith, all property occupied in British India and all goods owned in British India 
for the purposes thereof, and all income arising in connection therewith, be liable— 

(a) to taxation under the Indian Income-tax Act, 1922, in the same manner and 

to the same extent as in the like case a company would be liable, ` 

(b) to all other taxation for the time being in force in British India in the same 

manner as in the like case any other person would be liable. 

(2) For the purposes of the levy and collection of income-tax under the Indian 
Income-tax Act, 1922, in accordance with the provisions of sub-section (1), any Govern- 
ment to which that sub-section applies shall be deemed to be a company within the mean- 
ing of that Act, and the provisions of that Act shall apply accordingly.” 

It was not denied that the Durbar as an entity is within the purview of 
this Act. It was however contended that the scope of the section is limited 
to income actually arising in British India, and not to income which, under 
the Indian Income-tax Act, 1922, or by its amendment in 1939, is deemed 
to arise or accrue in British India. The validity of the amendment in the 
Income-tax Act bringing within the scope of the charging section interest 
earned out of money lent outside but brought into British India was ques- 
tioned on the ground of its being extra-territorial in character. 

Sections 4 (1) and 42 (1) of the Indian Income-tax Act, 1922, as these stood 
in 1926, read as follows:— 


“4, (1) Save as hereinafter provided, this Act shall apply to all income, profits or 
gains, as described or comprised in section 6, from whatever source derived, accruing, 
or arising, or received in British India, or deemed under the provisions of this Act tc 
accrue, or arise, or to be received in British India.” 

“42, (1) In the case of any person residing cut of British India, all profits or gains 
accruing or arising, to such person, whether directly or indirectly, through or from any 
business connection or property in British India, shall be deemed to be income accruing 
or arising within British India, and shall be chargeable to income-tax in the name o 
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the agent of any such person and such agent shall be deemed to be, for all the purposes 
of this Act, the assessee in respect of such income-tax. 

Provided that any arrears of tax may be recovered also in accordance with the pro- 
-visions of this Act from any assets of the non-resident person which are, or may at any 
time come, within British India.” 

Income deemed io arise in British India, though not actually arising, was 
chargeable to a certain extent under the Act. By the amendment of s. 
42 in the year 1939, the scope of the section was enlarged, and in that year, 
the amended section was in these terms:— 

“42. (1) All income, profits or gains accruing or arising, whether directly or indirectly 
through or from any business connection in British India, or through or from any asset 
or source of income in British India, or through or from any money lent at interest and 
brought into British India in cash or in kind, shall be deemed to be income accruing 
or arising within British India and where the person entitled to the income, profits or 
gains is not resident in British India, shall be chargeable to income-tax either in his 
name or in the name of his agent, and in the latter case such agent shall be deemed to 
be, for all the purposes of this Act, the assessee in respect of such income-tax. .. .” 
Regarding the last part of the section it was said that the Indian Legis- . 
lature could not legislate about the income of a foreign Government arising 
in a foreign country, and though it has sovereign powers, it can only 
exercise these powers within the field open to its vision under the provisions 
of ss. 99 and 100 of the Constitution Act. 

The material facts relevant to Gwalior Durbar’s liability to tax in British 
India, which. raise the constitutional question, may best be left for consi- 
deration at a later stage, so that the question of the scope and vires of the 
section can be examined detached from the facts of the case. 

By the comity of nations, sovereign rulers of States are not subject to 
the municipal laws' of any particular country, but, by Act I of 1926, His 
Majesty’s Dominions and territories under His Majesty’s protection were 
made subject to payment of income-tax under certain conditions and limi- 
tations. The charging section of the Act places trading Dominions and 
Indian States doing trade on the same footing as companies. The extent 
of chargeability is the same as that of a company. For levy and collection 
of tax, they are deemed to be a company. In other words, the effect of 
the section is to enlarge to a limited extent the scope of the definition of 
‘company’ given in the Indian Income-tax Act, and to include within its 
ambit Governments of Indian States and other Dominions carrying on 
‘business or trade. The effect of the section is not to add to the categories 
of persons liable to tax under s. 4 of the Income-tax Act, but to include 
-within one of those categories trading States and Dominion Governments 
carrying on trade. If this is the correct reading of the section, then the 
contention of the learned counsel for the Durbar that income deemed to 
arise in British India is outside the charging section cannot be sustained, 
because of the unambiguous language employed in cL (a) of s. 2 of Act 
TI of 1926. The Government of a State or a Dominion when trading has 
the status of a company, and can be taxed in like manner and to the like 
extent. A company can be taxed for income which is deemed to arise 
in British India. So can a foreign Government carrying on trade within 
India or elsewhere. The decision of their Lordships of the Privy Council 
in Patiala State Bank v. The Commissioner of Income-tax, Bombay! has 
settled the point that s. 2 of the Government Trading Taxation Act, 1926, 
is not confined in its operation to trade or business carried on in British 
India, and that if any Indian State carries on a banking business, the income, 
profits and gains of that business which accrue, arise or are received in 
British India would be liable to taxation under the Income-tax Act, even 
though the head office and all the branches of that Bank are situated in 
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the State and banking business is not carried on in British India. The re- 
sult of this decision is that the location of trade is not material, so far as 
the charging section of Act IO of 1926 is concerned. It was not disputed 
that the income sought to be taxed need not always actually arise in British 
India to make it liable to tax under the Indian Income-tax Act. It was, 
however, urged ihat, though in ss. 4 and 42 of the Income-tax Act of 1922 
express reference was made to income “deemed to accrue or arise”, in 
s. 2 of Act III of 1926 no mention was made of such income; on the other 
hand, the scope of the section was limited to income actually arising. This 
argument would have force but for the language used in cl. (a) of s. 2 of the 
Act. The extent of the liability of the Government is the same as that 
of a company, and, if a company is liable to tax in respect of its artificial 


income, so would the Government of a State be liable when carrying on 
any business or trade, 


The question of the validity of the impugned part of s. 42 may now be 
considered. The approach to the decision of a question like this has been 
indicated by their Lordships of the Privy Council in Wallace Brothers and 
Co., Ltd., v. The Commissioner of Income-tax, Bombay City and Bombay 
Suburban District’ in the following terms (p. 485):— 


“There is no rule of law that the territorial limits of a subordinate legislature define 
the possible scope of its legislative enactments or mark the field open to its vision. The 
ambit of the powers possessed by a subordinate legislature depends upon the proper 
construction of the statute conferring those powers. No doubt the enabling statute has 
to be read against the background that only a defined territory has been committed to 
the charge of the legislature. Concern by a subordinate legislature with affairs or persons 
outside its own territory may therefore suggest a query whether the legislature is in 
truth minding its own business. It does not compel the conclusion that it is not. The 
enabling statute has to be fairly construed. The relevant power (s. 99(1) and s. 100 of the 
Government of India Act, 1935) is a power to make laws for the whole or part of British 
India or any Federated State with respect to ‘taxes on income other than agricultural 
income.” The power to tax agricultural income is given to the Provincial Legislatures 
and the exception throws no light on the construction of the phrase ‘taxes on income’. 
None of the other provisions of the Act affords any guidance as to the income or persons 
who may be subjected to tax. Only sub-section (2) of section 99 need be particularly 
referred to. That sub-section provides that “without prejudice to the generality of 
the powers conferred by the preceding sub-section no Federal law shall, on the 
ground that it would have an extra-territorial operation, be invalid so far as it applies 
to” certain persons and things. In their Lordskips’ view this sub-section does no 
more than assume that there may be some Jaws having an extra-territorial operation 
validly made pursuant to sub-s. (1). It is no help one way or another in determin- 
ing the authorized area of taxes on income.... 

“The resulting general conception as ta the scope of income-tax is that given a 
sufficient territorial connection between the persons sought to be charged and the country 
seeking to tax him income-tax may properly extend to that person in respect of his 
foreign income.” 

“In their Lordships’ view that general conception finds a place in the phrase “taxes 
on income” as used m ihe Government of India Act, 1935. That conclusion marches with: 
the construction which their Lordships would, witout the aid of a consideration of the 
British legislation, have placed on the Government of India Act, 1935.”.... 

“The principle—sufficient territorial connectioi—not the rule giving effect to that 
principle—residence—is implicit in the power conferred by the Government of India 
Act, 1935.” 

“The result is that the validity of the legislation in question depends on the suffi- 
ciency for the purpose for which it is used of the territorial connection set forth in the 
impugned portion of the statutory test.” 


The rule as to territorial connection of the foreigner with the country 
seeking to tax him was laid down by Dixon J. in Wanganui-Rangitikai Elec- 


1 (1948) 50 Bom. LR. 482, s.c. LR. 75 LA. 86, 98, 99. 
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me Power Board v. Australian Mutual Provident Society’ in the following 
erms :— ; 

“So long as the statute selected some fact or circumstances which provided some 
relation or connection with New South Wales and adopted this as the ground of its 
interference, the validity of an enactment would not be open to. challenge.” Rich J. in 
Broken Hill South case, observed: ‘I do not deny that once any connection with New 
South Wales appears, the legislature of that State may make that connection the occa~ 
sion or subject of the imposition of a liability. But the connection with New South 
Wales must be a real one and the liability sought to be imposed must be pertinent to 
that connection? ” 

Dixon J. in the case cited above further observed:— 

“I£ a connection exists, it is for the legislature to decide how far it should go in the 
exercise of its powers. Courts must be exact in distinguishing between ascertaining 
that the circumstances over which the power extends exist and examining the mode 
in which the power has been exercised. No doubt there must be some relevance to the 
circumstances in the exercise of the power. But it is of no importance upon the question 

' of validity that the liability imposed is, or may be, altogether disproportionate to the 
territorial connection. 

If some connection exists, the legislature is not compelled to measure the taxation. 
by the degree of benefit received in particular cases by the tax-payer. This affects the 
policy and not the validity of the legislation.” ' 

The validity of the argument of Sir Jamshedji Kanga that the impugned 
part of s. 42 makes liable to tax in British India foreign money paid in a 
foreign country to a foreigner towards payment of interest on a debt which 
was borrowed in foreign territory and is therefore ultra vires of the powers 
of the Indian Legislature may now be examined. The section read as a 
whole brings within the ambit of the charging section all income accruing 
or arising, whether directly or indirectly, in the following cases; (a) when 
arising through or from any business connection in British India, (6) when 
arising through or from any property in British India, (c) when arising 
through or from any asset or source of income in British India, and (d) 
when’ arising from any money lent at interest and brought into British 
India in cash or in kind. It is the business connection in the first clause, 
the situation of property in British India and the existence of any assets 
or source of income in British India in the second and third clauses, 
and the bringing in British India of lent money at interest in the last clause, 
that is the basis of liability. The territorial connection with British India 
of the foreigner is presumably furnished by the different links that connect 
him with this country, and justify the legislation. A foreigner cannot 
escape liability to tax by resorting to a device or subterfuge, when, in effect, 
he is deriving income from a field of activity that is in India, or, where a 
contract of loan ostensibly made outside, is in effect made in India. By 
changing the venue of the contracted loan, the jurisdiction of the Indian 
Legislature -cannot be avoided, when the real purpose is to lend money in 
India. The words “money lent at interest and brought into British India 
in cash or in kind” read as a whole lead me to think that the Legislature 
thought that in such a situation, the loan must be treated as having been 
advanced in British India (the lending outside a mere formality) when 
actually the money had to be brought out here. To all intents and pur- 
poses, the advance is in British India. , When ‘the field in the view of the 
lender for his money-lending operation is India, then his modus operandi 
cannot affect the territorial connection of these operations.’ 

Once the clause is interpreted in the manner above-mentioned, then 
it cannot be seriously contended that ‘there is no sufficient territorial con- 
nection to attract the jurisdiction of the Indian Legislature to make a law 
for taxing interest payable on such a loan, and the argument as to ultra. 


1 (1934) 50 Com. LR. 581, 600. 
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vires loses all force. It cannot be denied that when money is actually lent 
in India, the Indian Legislature will have jurisdiction to tax interest pay- 
able on the loan. The situation is not very different when the money lent 
is brought into India. 

It was urged that the lent money may not be used in British India, 
when it is brought there. It may be lost on the race-course. It may be 
stolen, or it may be thrown away and may not produce any income. It is 
said that in these situations, when the lender has lost all control over, and 
his ownership in the money lent outside British India, no real connection 
could be held to exist between the lender and the country where the money 
is brought, particularly, when the interest on that money is payable in a 
foreign country. Here there is not necessarily any such nexus as to justify 
legislation taxing such interest. As above stated, the assumption under- 
lying the legislation is that when morey is lent at interest and is brought 
jnto British India, it is done under an arrangement and with the object of 
earning profits in British India. It may be otherwise in certain cases. It 
is possible that the borrower, after raising the loan, may change his mind, 
and, after bringing the money in India, may not use it for earning a profit. 
Such cases are conceivable, but all legislation has to be construed in a 
reasonable manner and considered as dealmg with a normal man and a 
normal situation. Normally a person who raises money at interest outside 
British India (when he intends to bring) and brings it in British India, it 
may be presumed that he does so with the object of earning profit and 
paying interest out of that profit. Some exceptional cases may not fall 
within the presumption on the basis of which the impugned clause of s. 42 
has been'enacted. But that fact would not make the clause ultra vires. 
In my view, money lent outside British India and brought in India is al- 
most on par with the existence of an asset in British India, or with the 
clause regarding business connection of a non-resident in British India. 
Every Legislature has power to legislate and enact laws in such a way that 
its revenue laws are not defeated by a subterfuge, and the impugned words 
in the section embody a legislation of that kind. I cannot subscribe to the 
view that the nexus conferring jurisdiction {o legislate in the case in ques- 
tion is illusory, and that there is no connection of this country with the 
interest payable to a foreigner outside India. 

Having examined the arguments on the question of vires, without re- 
ference to the facts of this case, it is now convenient to examine the ques- 
tion referred to the High Court on the facts of this particular case. A sum 
of Rs. 2,59,726 is involved in this question. The facts are: 

“A company styled the Provident Investment Co., Ltd., was incorporated in British 
India in 1927 with headquarters in Bombay, with ¢966 shares of Rs. 1,000 each. It is 
practically a one man company as all the shares are either owned by the Gwalior Durbar 
or its nominees. In 1933 the Durbar advanced to -his Company a loan of rupees fifty 
laxhs on the security of the first mortgage debentures of an equal nominal value. The 
Joan was advanced at Gwalior. The interest was pfyable there and the debentures also 
were deposited there. But admittedly the compary brought the borrowed money to 
British India and utilized it for the purposes cf its business in British India. The interest 
on the loan received by the Durbar for the year amounted to Rs. 2,59,726. The interest 
was receivable and actually received at Gwalior.” 

On the above statement of facts, it is difficult to dissociate the loan 
advanced at Gwalior from the security of debentures on property that 
exists in British India. The loan was a secured loan, and the giving of 
security cannot be treated as a different transaction from the advancing 
of the loan itself. The transaction in substance was a transaction of loan 
in British India. 

In the High Court, reliance was placed for the assessability of this in- 
come on the decision of their Lordships of the Privy Council in Patiala 
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State Bank v. The Commissioner of Income-tax, Bombay. That decision, 
however, only decided that the provisions of the section of the Government 
Trading Taxation Act, I of 1926, were attracted to income earned in Bri- 
tish India, even though the trading operations were conducted outside Bri- 
tish India. That decision does not meet the whole of the argument of Sir 
Jamshedji Kanga in this case. 

The learned Advocate-General attempted to support the answer given 
by the High Court on question No. 1 on two other grounds. He urged that 
the loan of fifty lakhs advanced to the Provident Investment Company was 
connected with the money-lending operations of the Durbar, and that it 
directly fell within the purview of Act III of 1926. The Assistant Com- 
missioner of Income-tax, in deciding the appeal, did record a finding to 
that effect, But the learned Commissioner, in his statement of the case 
to the High Court, did not advert to that finding and agreed that the ques- 
tion as framed by the appellant be referred to the High Court. In my view, 
no question of law could arise or could have been referred to the High 
Court on the finding of fact that the loan was a part of the money-lending 
operations of the Durbar and the income arose by reason of the Durbar’s 
business connection in British India.‘ The High Court could have declined 
to answer the question of law referred to it on the ground that, on the 
finding of fact recorded by the Assistant Commissioner of Income-tax, no 
question of law arose. It seems to me that the statement of facts on which 
the question was framed by the Commissioner is not open to question-at 
this stage and, as remarked by Sir Jamshedji Kanga, this argument amounts. 
to laying down a thin ice for the Court for easy skating. The objection 
raised by the learned counsel that the line of argument adopted by the 
learned Advocate-General is not open in this Court has force. The proper 
stage to raise the point was when the Commissioner of Income-tax called 
upon the parties to raise objections to the statement of facts drawn up by 
him or at the stage of appeal in the High Court. I had the advantage of 
perusing the judgment just delivered by my brother, Sir Fazl Ali, and 
though I have considerable hesitation in disagreeing with anything that 
he says, I regret I have not been able to subscribe to his line of thought 
on this aspect of the case. My learned brother, Patanjali Sastri, gave me 
the privilege of perusing his judgment which has just been delivered. It 
took me considerable time to make up my mind before I decided to express 
a different opinion than his. It is unfortunate that on the first question 
I have to disagree with him. For the reasons given above, I consider that 
the High Court returned a correct answer to the first question. 


The second question referred to the High Court was: 


“Whether the sum of Rs. 3,57,112 received by the Durbar out of the managing agency 
commission paid by the Tata Iron and Steel Co., Ltd. to Tata Sons Ltd. is assessable under 
the provisions of the Indian Income-tax Act read with the Government Trading 
Taxation Act IŒ of 1926?” 

This question arose on the following statement’ of facts:— 


“The late Mr. F. E. Dinshaw, who was the agent of the Durbar for its money lend- 
ing operations, entered into an agreement with Tata Iron and Steel Co. Ltd., to finance 
the company, at a time when it was badly in need of funds, up to a total of one crore 
rupees, on certain terms and conditions referred to in the agreement. The interest was 
13% over the Imperial Bank of India rate for the time being but with a minimum of 
gix and a half per cent per annum. In addition to the interest, it was provided that 
Messrs. Tata & Sons Ltd, who were the agents of the Tata Iron and Steel Co., Ltd., 
should give to Mr. Dinshaw a share of six annas in the rupee on the commission and 
other remuneration which, as agents, they were entitled to recover from the Company. 
It was specifically provided that such share should continue throughout the unexpired 
period of the agency, whether any monies were due to the lender by the Company or not. 
Mr. Dinshaw used the Durbar money for making this loan and, out of the six-anna share 
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of the commission received by him, passed a four-anna share to the Durbar and 
kept two-anna share to himself. When the loan came to the notice of the Council 
of Regency, they objected to it on the ground that it was against, the provisions 
in the will of the late Maharaja. Luckily, the Tata Iron and Steel Co. Lid., itself 
wanted to pay off the loan at that time, and Mr. Dinshaw agreed to the termination of 
the loan, provided, as consideration therefor, the Tata Sons Ltd., agreed to give four- 
anna share in the commission as managing agents of the Tata Iron & Steel Co. Ltd. 
Accordingly, the loan was paid off. Fresh agreements were entered into on the 29th July, 
1927, according to which the share in the commission as managing agents, payable by 
Tata Sons, Ltd, was reduced to four annas in the rupee. The amount payable to the 
Durbar was correspondingly reduced from four to two annas. The Durbar continued to 
1eceive two-anna share of the commission fram Mr. Dinshaw, and, during the assessment 
year, the sum received by the Durbar according to the two-anna share amounted to 
Rs. 3,57,112.” j 

On the above statement of facts, it is quite clear that it was by reason 
of the payment of the loan to Tatas out of Gwalior Durbar’s money, by 
Mr. Dinshaw, that the Durbar became not only entitled to interest on the 
principal sum advanced but also to commission, and this commission was 
to continue even if the loan was discharged. Whether Mr. Dinshaw dis- 
closed the name of his principal or not, the fact remains that he, in the 
capacity of an agent, entered into this transaction, and it was on account 
of this transaction that he earned the commission from the Tatas out of 
which he gave a four-anna share to his principal. Even if he was acting 
against the directions of the principal in making this loan, he would still 
be liable, under the provisions of s. 216 of the Indian Contract Act to pay 
to the principal all the profits that he would earn on the loan transaction, 
whether in the nature of interest or commission. As above stated, the dis- 
charge of the loan did not in any way affect the earning of the commission, 
because, under the original agreement under which the loan was advanced 
this payment was to continue even in the event of the loan being repaid. 
The subsequent agreement entered into by Mr. Dinshaw with the Tatas 
after the repayment of the loan, was only a modification of the original 
one, and did not discharge it.1 The effect of the subsequent agreement was 
only to reduce the amount of the commission that Dinshaw was entitled 
to or which he had to pay to the Durbar. This was not in the nature of 
an agreement arrived at independently of the terms of the original docu- 
ment and completely dissociated from it. It was not in the nature of a 
new transaction or deal of Mr. Dinshaw with the Tatas. Mr. Dinshaw 
entered into this agreement in the same capacity in which he entered into 
the original one. His position was that of an agent of the Durbar for its 
financial operations in its inception and that relationship was not in any 
way altered or changed when the subsequent agreement was made. The 
result therefore is that the earning of the commission by the Durbar was 
not in any way dissociated from or independent of its money-lending ope- 
rations. The agent, who paid this commission to the Durbar, was employ- 
ed by it for those operations, and any commission earned subsequent to the 
termination of the agreement still remained the income earned out of those 
operations and cannot be said to be income earned from any other source. 
In these circumstances, I am of the opinion that the High Court returned 
a correct answer to question No. 2. 

Tt was urged before this Court that when the loan was repaid, the 
relationship of borrower and lender tetween the Tatas and Mr. Dinshaw 
as an agent for an undisclosed principal ceased, and what the agent got 
later from the Tatas by way of commission was income earned indepen- 
dently of his connection with the Durbar as its agent for financial or money- 
lending operations in India. It was suggested that this commission may 
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have been earned by the agent on account of his own misconduct or mis- 
behaviour in that capacity, but it could not be said to be part of the money- 
lending operations of the Durbar conducted by him. This argument seems 
to be devoid of force, in view of the clear terms of the original agreement, 
ander which commission was payable even if the loan was terminated. 
The period during which the commission was payable was the period of 
the managing agency which the Tata Sons Lid. had obtained from Tata 
Tron & Steel Co. Ltd. The commission was payable in India, and the in- 
come thus arose in this country Bnd could be taxed, because it was part 
and parcel of the money-lending operations of the Durbar. It may be 
‘pointed out that the Durbar has been taking up different positions in res- 
pect of this matter on different occasions. Before the Commissioner of 
Income-tax, it took up the attitude that the commission was payable by 
Tata Sons Ltd. to Mr. Dinshaw, because he agreed to cancel the loan trans- 
action. Before the High Court, it was urged that by making the advance, 
Mr. Dinshaw committed a breach of duty as agent of the Durbar, and that 
when the loan was terminated, the payment of two anna commission to the 
Durbar was payment in the nature of compensation or damages for breach 
of duty as agent. This suggestion was rightly described as ‘fantastic’ by 
Chagla J., as the agreement on the record did not support it. The facts of 
the case show that Mr. Dinshaw, in the capacity of an agent, advanced the 
Durbar’s money to Tata Sons, Ltd., on certain terms, and one of the terms 
of the advance was the payment of the commission by them to him, part 
of which he, in his own turn, agreed to pay to the Durbar. So far as the 
Durbar was concerned, over and above the interest that it earned on its 
loan, by reason of Dinshaw’s deal with Tatas, it also became entitled to 
receive a part of the agency commission. But it became entitled to it, 
because of the use of the Durbar’s money in the money-lending transaction, 
Independently of the loan transaction, the Durbar would have been en- 
titled neither to the interest nor to the commission. That being so, there 
is no substance in the contention raised on behalf of the Durbar that the 
income arising or accruing to it by way of the commission above-mention- 
ed is not connected with its money-lending operations. It has been right- 
ly held by the High Court to be within the clear provisions of the Govern- 
ment Trading Taxation Act, II of 1926. : 

The third, fourth and fifth questions were treated on the same footing 
by the Commissioner of Income-tax, and by the High Court. I however 
consider that question No. 3 can more appositely be dealt with indepen- 
dently of questions 4 end 5. 
~ Question 3 is in these terms: 

“Whether the income derived from the property situated in Bombay and other places 
in British India purchased by the Durbar at execution sales in enforcement of mortgage 
decrees against mortgagors who had failed to pay the amounts advanced to them in 
course of the money-lending business of the Durbar, is income arsing in connection with 
the said business within the meaning of section 2 of the Government Trading Taxation 
Act and whether the income arising from such property is liable to assessment under 
the provisions of the Indian Income-tax Act read with the Government Trading Taxation 
Act IO of 1926?” 

The facts on which this question has been framed are these: 

“During the course of the Durbar’s money-lending transactions in Bombay and else- 
-where, some of the mortgagors made default in payment of the principal and interest and 
the Durbar filed suits to enforce the mortgages and obtained decrees for the sale of the 
mortgage-properties. The mortgaged properties which are all in British India were 
put up for sale in execution of these decrees and were purchased in Court auctions by 
the Durbar and the Durbar still continues to own these properties.” 

On the facts stated, it is difficult to reach the conclusion arrived at by 
the High Court to the effect that the case is covered by the observations 
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made by Sir John Beaumont in the Patiala State Bank case with reference 
to the Mussoorie properties held by that Bank. These observations were 
to the following effect (p. 91): 

“Whether the property situate at Mussoorie taken over by the Patiala State Bank 
from its debtor, a subject of the Patiala State, in part satisfaction of a loan advanced to 
him, is property occupied in British India for the purposes of its trade or business in 
British India within the meaning of section 2 of the Government Tradmg Taxation Act 
and whether all income arising from such property is liable to assessment by virtue 
of the provisions of the said Act? Substantially I think the answer to this question 
must be in the affirmative, but I think that the property, which has been taken over 
in respect of a bad debt of the banking business, is not property occupied in British. 
India for the purposes of the business, but the income derived from such payments is 
income arising in connection with such business, and in that sense falls to be taxed.” 

These observations may be apposite in the case of a banking institu- 
tion which uses all its income in connection with its banking business, but 
they have no application to the case of a Dominion Government or of the 
Government of a State whose business is not banking, though one of its 
activities may be money-lending. It was a question of fact that had to be 
determined in this case whether the properties after they were purchased, 
or their income was still a part of the assets used by the Durbar in the 
money-lending business. If it was found that the income of these proper- 
ties was still being used in money-lending operations or any operations 
connected with the money-lending business, the answer to the question 
would obviously be against the Durbar. But, in the absence of that find- 
ing, and in the absence of any statement by the Commissioner to that effect 
in his reference order, it is difficult to presume that these properties are 
still part of the assets of the Durbar employed in money-lending operations 
or that their income has ever been used to any such operations. Chagla J. 
in dealing with this question made the following observation:— 

“Ordinarily to my mind these properties would continue to remain in the money- 
lending business as assets of that business standing to the credit of that business, It was 
for the assessee to show and to establish that he did something whereby he withdrew 
these properties from the money-~Jending business and constituted them an independent 
investment, There is nothing whatever on the record to establish that position.” 

With great respect to the learned Judge, it has to be observed that no such 
presumption can be raised under any of the provisions of law against the 
assessee. It may be that in determining the question of fact, under certain 
circumstances, an inference would be drawn under the provisions of s. 114 
of the Indian Evidence Act one way or the other. But no onus can be 
said to rest on the assessee to prove that he did some unequivocal act by 
which he withdrew these properties from his money-lending business and 
constituted them an independent investment. The decision of the Bombay 
High Court in Himatlal Motilal and Ramanlal Lallubhai v. The Commis- 
sioner of Income-tax, Bombay’ is authority for the proposition that where 
in part satisfaction of a mortgage debt, the mortgagee purchases mortgage- 
property and sells it later on, he cannot claim the loss as an allowable busi- 
ness loss in the loan transaction. It was held that the loss was loss of 
capital invested in the purchase of the property. In tbat case, it was ob- 
served that once the properties were purchased by the money-lender, they 
became his absolute ownership. Any subsequent loss arising on resale of 
these properties was loss on capital invested in purchase of property and 
not invested in the money-lending business. With great respect, I am in 
agreement with the observations stated above. Mere ownership of pro- 
perties even if purchased from a source which originally was employed in 
the money-lending business does not automatically make such properties 
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part of such business, in the absence’ of any finding that the income of these 
properties was being used in that business or that those properties were 
subsequently treated as stock-in-trade of that business except perhaps in 
the case of banking institutions. In this case, it was asserted before the 
income-tax authorities that the properties were purchased in lieu of the 
debt between the years 1924-35, and since their acquisition the money- 
lending business ceased; that no new Joan was advanced after the year 1930 
and that the income was not used for money-lending purposes. This asser- 
tion of fact was not controverted by the income-tax authorities. In such 
a situation, it must be accepted as correct. That being so, no presumption 
could be raised that these $roperties or their income was part of the money- 
lending operations of the Durbar. 

I have already said that the observations made in the Patiala State 
Bank case lend no support to the proposition enunciated by the High Court 
‘on this question. Reference was also made to the case of Chellappa Chet- 
tiar v. Commissioner of Income-tax.’ ` In that case, the assessee carried on 
business as a money-lender in India, Burma and the Federated Malay 
States. .Owing to certain of his constituents in Burma being unable to 
meet their obligations the assessee received in repayment of loans made 
by him to them agricultural lands in Burma. The money which had heen 
lent to those constituents had originally been borrowed by the assessee for 
the purpose of his money-lending business. The assessee admittedly car- 
ried on only one business for the year of assessment. He received the said 
lands in repayment of the loans made by him not of his own volition but 
of necessity, there being no other method of getting payment, and there- 
fore those lands came into his possession directly in the course of his 
money-lending business and represented the capital originally borrowed. 
The assessee did not retain and cultivate those lands of his own inclination, 
but, owing to the fall in the price of agricultural lands, he was in posses- 
sion and preserved his capital in the only way open to him pending a return 
of agricultural economic conditions which would make it possible for him 
to realise, if not all, at least some of the capital originally lent to the bor- 
rowers, the previous owners of the said lands. On these facts, it was held 
that he was entitled to a deduction of the interest paid by him on so much 
of the capital borrowed by him for business purposes as was represented 
by the agricultural lands, under s. 10(2) (iii) of the Indian Income-tax 
Act. 1922. 

The facts of this case bear no analogy to the facts of the present case. 
My brother Patanjali Sastri, who in that case represented the Commis- 
sioner of Income-tax, argued therein that the Commissioner did not ques- 
tion the proposition that the lands formed the. assets of the business. In 
the present case that is a matter that has to be determined as a question 
of fact and not as a matter of Jaw. On the question of fact, all that the 
Commissioner has stated is that the Durbar owns these properties. He 
has not proceeded further to say that the Durbar is still employing these 
properties as assets for its money-lehding business. On this statement, in 
my opinion, the High Court was not justified in answering the question 
framed in favour of the Commissioner of Income-tax. Mere purchase of 
property out of the capital once employed in money-lending does not neces- 
sarily make that property part of the money-lending business of a person, 
without further proof of the treatment of that property as part of the busi- 
ness. The result therefore is that question 3 should be answered in favour 
of the Durbar, and the decision of the High Court on this point reversed. 

Questions 4 and 5 are in these terms:— 

“(4) Whether the dividend of Rs. 1,88,080 received by the Durbar from Sir Shapurji 
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Bharucha Mills, Ltd., is taxable in the circumstances of this case under the provisions of 
the Indian Income-tax Act read with the Government Trading Taxation Act II of 1926?” 
“(5) Whether the dividend of Rs. 83,447 received by the Durbar from the CP. 
Cement Co, Ltd. is taxable in the circumstances o2 this case under the provisions of the 
Indian Income-tax Act read with the Government Trading Taxation Act DI of 1926?” 

The High Court held that the income derived from the dividends on these 
shares was income arising in connection with the maney-lending business of 
the Durbar and in that sense falls to be taxed. The answer given by the 
High Court is supported by the findings of fact recorded by the Assistant 
Commissioner of Income-tax. Those are to the following effect:— 

“The Durbar was doing moneylending business in Bombay, and as such advancad 
money to the said companies. In course of time, they were financially involved and 
‘were unable to meet their liability. A scheme of reorganization was made, under which 
the Durbar gave up a considerable portion of their claim and took shares for the balance 
thereof. The Durbar gave up nearly 75 lakhs in the case of Sir Shapurji Bharucha Mills 
Ltd. and took 75,212 shares of the face value of Rs. 100, in satisfaction of the debt of 
Rs. 75,21,200. Similarly, owing to the failure of the Central Provinces Portland Cement 
Co., Lid., the Durbar accepted preference shares in the new Company named the C. P. 
Cement Company, in satisfaction of the amount due on the security of the debentures 
held in the C.P. Portland Cement Co. Lid. Both the transactions, Mr. Dinshaw con~ 
tends, amount to an investment of money in sheres of the Companies. The shares, in 
his opinion, should be treated as part of the investments of the Durbar, and when 
money lent was converted into shares in joint stock companies, it ceased to be part of 
the moneylending business. It is contended that the income from the origmal loan was 
income earned from business, but when shares were taken in satisfaction of the loan, 
the loan ceased to exist, and the shares became an investment of the Durbar on the same 
footing as any other investment. Hence, income arising from such investment should 
not be included for purposes of super-tax. From the record of this case, I find that 
this question was raised before the Assistant Commissioner of Income-tax during the 
assessment for the income-tax year 36-37, and was decided against the Durbar, This 
decision was upheld by an order of the Commissioner of Income-tax passed on the 16th 
June 1938. He too definitely held that dividends amounting to Rs. 4,91,104 received in 
respect of 75,212 shares in the Sir Shapurji Bharucha Mills Ltd. and 4553 preference 
shares in C.P. Cement Co. should be regarded as income from assets pertaining to the 
moneylending business, as they were taken up in lieu of money advanced in the course 
of that business. The position of such incame and dividends has not changed since then. 
In view of the fact that this view was acquiesced in by the Durbar when the Assistant 
Commissioner sent the papers to the Commissioner for reference to the High Court, the 
Assistant Commissioner is justified in treating the total amount of dividends received not 
as income from investment but as income fram business falling under Government 
Trading Taxation Act.” 

From the conduct of the Durbar, the Assistant Commissioner of Income-tax 
was entitled to draw the inference that it acquiesced in the finding which was 
to the effect that these shares and their income were still part of the stock- 
in-trade used by the Durbar in its money-lending operations. There is 
therefore material to justify the finding, and the High Court, in answering 
the question, was bound by it. That being so, the income charged clearly 
fell within the provisions of the Government Trading Taxation Act, I of 
1926. Sir Jamshedji Kanga, the learned counsel for the Durbar, urged that 
the investment in these shares by the Durbar stood on the same footing 
as the immovable properties purchased by it, and dealt with in question 
No. 3. But this contention is not tenable because the statement of facts 
in the two cases is not the same. In the case of immovable properties the 
statement ends by saying that the Durbar owns them, while in the case of 
shares it proceeds further and says that the dividends on these shares are 
still used in Durbar’s money-lending operations. 

The only question that now remains to be dealt with is question No. 6, 
which has been framed as follows:— 
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“(6) Whether the Durbar is entitled under the provisions of the Income-tax Act, 
Tead with ihe Government Trading Taxation Act II of 1926, to a refund under section 
48(1) or a set-off under section 18(5) of the Income-tax Act of income-tax alleged to 
be deemed under section 49-B thereof to have been paid by it as a shareholder in respect 
of the dividend received. by it during the previous year?” 

‘The facts as stated in the reference are:— 

“The Durbar invested large suma in shares in various public companies besides the 
shares in the two companies referred to in questions Nos. 4 and 5. The dividends 
received during the year from these companies were Rs. 11,52,359. As these were treated 
to be income from investments not coming within the scope of the Government Trading 
Taxation Act, the Income-tax Officer did not include these in the assessment. The 
Durbar however claimed that it was entitled to a set-off or refund of income-tax deemed 
under the provisions of section 49-B to have been paid by it.” 

Section 49B, as it stood in the year 1939, provides:— 

“Where a shareholder has received a dividend from a company which has paid 

income-tax imposed in British India or elsewhere, he shall be deemed, in respect of 
such dividend, himself to have paid-the income-tax (exclusive of super-tax) paid by the 
company on so much of the dividend as bears to the whole the same proportion as the 
amount of income on which the company has paid such income-tax bears to the whole 
income of the company.” 
This section in plain terms says that where a company has paid or distri- 
ibuted to a shareholder any dividends, then such shareholder shall be deem- 
ed in respect of such dividends himself to have paid income-tax at the rate 
applicable to the total income of the company for the financial year in 
which the dividend has been paid, credited or distributed. In other words, 
though the income-tax has been paid by the company, yet, artificially, by 
the operation of this section, this income-tax, to the extent that it relates 
to the dividend received by the shareholder, is considered to have 
been paid by such shareholder. This affords no assistance to the Durbar as 
regards its claims to refund. It substitutes the shareholder for the com- 
pany in respect of income-tax paid by it on the dividends distributed. In 
order to entitle the Durbar to a refund of income-tax paid on such dividends, 
the case must fall within the ambit of s. 48 of the Act, which provides:— 

“If any individual, Hindu undivided family, company, local authority, firm or other 
association of persons, or any partner of a firn or member of an association, individually 
‘satisfied the Income-tax Officer or other authorities appointed by the Central Govern- 
ment in this behalf that the amount of tax paid by him or on his behalf or treated as 
“paid on his behalf for any year exceeds the amount with which he is properly chargeable 
under this Act for that year, he shall be entitled to a refund of any such excess.” 

‘The learned Judges of the High Court, while dealing with this question, 
made referenee to s. 49B as amended after the year 1939. The amended 
section provides that only a person specified in s. 3 and who is a share- 
holder of a company assessed to income-tax in British India or elsewhere is 
entitled to the benefit of. the section. On the language of the amended 
section it was held that the Durbar, though undoubtedly a shareholder of 
a company assessed to tax, was not a person specified in s. 3, and, therefore, 
was disentitled from claiming the refund. This view of the High Court cannot 
‘be sustained because the section as it stood before its amendment did not 
say that “a person specified in s. 3 of the Act” alone was entitled to 
the benefit of refund. That section simply made reference to a shareholder 
who had received a dividend from a company. Such a shareholder was 
deemed in respect of dividends to have paid the income-tax himself. The 
error committed in the High Court decision however does not affect the 
merits of the decision in any manner because, as already stated, s. 49B is 
not decisive of the point. No refund is permissible under the law unless 
the claim is brought under s. 48 of the Act. That section, as it stood in the 
year 1939, entitled certain persons mentioned therein to the benefit of re- 
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fund. The question therefore for decision is whether the Gwalior Durbar 
as a “State” comes within the category of persons mentioned in s. 48, i.e. 
whether the Durbar is an individual, a company or local authority or a firm 
or other association of persons. The learned Judges of the High Court 
held that the Gwalior Durbar being a State, is outside the description of 
persons mentioned in the above section. This answer, in my opinion, is a 
correct one, and nothing that Sir Jemshedji Kanga said in his arguments 
justifies the taking of a different view. As I visualize the situation, it is 
this: The Gwalior Durbar enjoys a double status. It is the Govern- 
ment of a State and the ruler of the State represents it. As a sovereign 
State, it is outside the Indian Income-tax Act. In that capacity, it is neither 
an individual nor a company, nor an association of persons. The ruler as 
an individual is not the State, though he represents it. If he in his indi- 
vidual capacity earns income in British India, he as such is within the 
ambit of the Act. But the Government of a Dominion or of an Indian State, 
if it earns income in India, is outside the contemplation of the Act. Such 
a Government cannot be described or styled as an individual By reason 
of the Government Trading Taxation Act, III of 1926, such a Government 
in one capacity alone, i.e. when trading, has been given the status of a 
company, for purposes of the Indian Income-tax Act. In the capacity which 
it has acquired by force of the statute, it comes within one of the categories 
of persons mentioned in s. 48 of the Act. But in that capacity alone and 
within the limitations and conditions mentioned in the section, it is deemed 
to be a company. If any dividends were received in connection with trad- 
ing operations carried on by the Durbar, then, undoubtedly it would be 
entitled to a refund of income-tax on these dividends. The dividends on 
shares of companies dealt with in questions 4 and 5 would fall in this class, 
and the Durbar would be entitled to refund in respect of them. But the 
dividends involved in question No. 6 are wholly independent of the trading 
operations of the Durbar. These represen- the income earned out of invest- 
ments of the Government of Gwalior in its capacity as a State and are not 
chargeable to tax under any of the prov-sions of the Act. In the limited 
status of a company, it cannot claim this refund, as it bears no relation to 
its money-lending operations. It was however urged by Sir Jamshedji 
Kanga that the State of Gwalior is an individual and falls within that word 
used in s. 48 of the Indian Income-tax Act. It is difficult to hold that the 
Government of a State is an individual. The word ‘individual’ conveys a 
single person, usually, a man or woman. It may be that by fiction of law 
certain artificial persons may be described as individuals, but the Govern- 
ment of a State, even though representec by the ruler for the time being, 
cannot appositely be described as an indiv-dual. It is certainly a corporation 
sole, but corporations have been sevarately mentioned in the section itself. 
Firms, companies, associations of persons, undividend families, are catego- 
ries apart from one another stated in the section, and it could not be the in- 
tention of the Legislature to bring within the purview of the word ‘individuals’. 
corporations or corporations sole. Suck an interpretation of the word 
‘individual’ would conflict with the language employed in the Government 
Trading Taxation Act. Therein the trading State was given the status 
of a company for income-tax purposes and the status of an individual for 
other taxes. There would have been no necessity to confer a new status 
on a person who already fell within one class of persons mentioned in the 
Income-tax Act. In common parlance, the Government of a country can 
hardly be described as an individual. In my opinion, therefore, the learned 
Judges of the High Court rightly held that the Gwalior Durbar in its status 
as the Government of a State did aot fall within the ambit of s. 48 of the 
Income-tax Act and is not entitled to a refund. 
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It was, however, urged that even persons who are not chargeable to 
income-tax under s. 4 of the Act can claim a refund under s. 48. By way 
of illustration, it was urged that trustees of charitable institutions are not 
liable to income-tax on the income of the charity; yet, they can claim a 
refund of income-tax under s. 48 read with s. 49B. The analogy of persons 
whose income is exempt from the Indian Income-tax Act was also pressed 
in support of the argument. Reference was also made to the case of persons 
who received agricultural income, which was not taxable, and yet were 
entitled to claim refund on dividends paid to them on shares held by them 
in certain companies. In my opinion, the analogies mentioned above are 
not relevant to the decision of the question discussed above. The cases of 
charitable institutions, of agricultural income, of persons whose income 
is not liable to income-tax, stands on an entirely different footing. All of 
thern fall within the category of persons mentioned in ss. 4 and 48 of the Act. 
In their case, however, the Act allows certain exemptions. It is by force of 
the statute that those incomes are exempt from tax. It is not independently 
of the statute that they are so exempt. This is the distinction between the 
two cases, and shows the fallacy underlying the contention of the learned 
counsel. But for the exemptions given in the Act, all such persons would 
be within the category of persons mentioned in s..4 and would be charge- 
able to income-tax. As the Gwalior Durbar, however, falls outside the 
contemplation of the Act and the categories of persons mentioned in ss. 4 
and 48 of the Act, it cannot claim the benefit of refund of income-tax on 
the dividends. It must therefore be held that the question was correctly 
answered by the High Court. 

The result therefore is that this appeal fails except on one point, ie. 
question No. 3. My answer. on that question is in favour of the appellant, 
while on the other questions the answer is the same as given by the High 
Court. To, this limited extent the appeal is allowed. 


MuKHERJEA J. I agree with my. Lord the Chief Justice that this 
appeal should be allowed in part, only to this extent, that our answer to 
question No. 3, formulated by the Income-tax Commissioner of Bombay, 
should be given in the negative and in favour of the assessee, and that in 
respect to all the other points the judgment appealed against should stand 
confirmed. i 

-As regards questions Nos. 2 to 6 the facts have been dealt with at great 
length by, my Lord ‘the Chief Justice in his judgment and as I substantially 
concur in the reasons given by him, there is nothing material which I can 
profitably add. I desire, however, to say a few words expressing my own 
views on the points raised in connection with question No. 1 which is by 
far the most important question in ‘this case and upon which the views of 
all my learned brothers have not been altogether uniform. 

This circumstance giving rise to question No. 1 are very short. The 
Gwalior Durbar had admittedly been doing ‘money-Jending business in Bri- 
tish India on a fairly extensive scale. Sometime in 1927, a company known 
as Provident Investment Co, Ltd: was incorporated in British India with its 
headquarters in Bombay and almost all the shares of this company were held 
by the Gwalior Durbar or its nominees. In 1933, the Durbar advanced, at 
Gwalior, a loan of Rs. 50 lakhs to the said company on the security of its 
first mortagage debentures of the face. value of‘ the same amount. The 
debentures were deposited at Gwalior and -interest on the loan was also 
payable at that place. The interest receivd by the Durbar from the said 
loan during the year 1938-39 amounted to Rs. 2,59,726. This interest, as 
said above, was paid at Gwalior which is outside British India but it was 
in respect of money lent at interest and brought into British India. The 
question is whether this sum of money earned by the Gwalior Durbar as 
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interest on money lent could be assessed to income-tax, under the provi- 
sions of the Income-tax Act read with the Government Trading Taxation 
Act of 1926? g 

This question was answered by the Bombay High Court adversely to the 
contentions of the assessee and this money was held to be taxable in the 
hands of the Gwalior Durbar under the previsions of the Indian Income-tax 
Act which are attracted by 2 of the Government Trading Taxation Act of 
1926. 

The propriety of this decision was vigorously challenged by Sir Jam- 
shedji Kanga who appeared on behalf of the appellant, and he contended in 
the first place that as the sum of Rs. 50 lakhs was advanced by his client 
to the Provident Investment Co., Ltd., at Gwalior, which is outside British 
India, and as the interest due on the same was also received at Gwalior, it 
was not income arising in British India and the provisions of the Govern- 
ment Trading Taxation Act could not be applied to a case like this. The 
contention is that the language of s. 2 (1) of the Act confines it to income 
actually “arising” in British India and does not include an income which 
might be “deemed to arise” in British India within the extended meaning 
of that expression given by the Income-tax Act. I do not think that this 
contention can be accepted as sound. Section 2 of the Government Trading 
Taxation Act nowhere speaks of income arising in British India. The 
language of cl. (a) of sub-s. (1) of s. 2 shows that no matter where the 
Dominion Government carries on its trade or business or earns profits 
thereof, its liability to assessment to income-tax in respect of such income 
would be the same as that of a company under the Income-tax Act doing 
business and earning profits in an identical manner. This is clear from the 
words “in the same manner and to the same extent” occurring in cL ( a), 
and I am unable to agree with Sir Jamshedji Kanga that these expressions 
refer only to the machinery employed for purposes of assessment or to the 
rates at which a company could be taxed. In respect to matters coming 
under the Government Trading Taxation Act, a Dominion Government 
occupies the same position as a company ard it is liable to be taxed in the 
same manner as a company is liable under the Income-tax Act. 

In the case before us, the business in respect to the profits of which the 
Gwalior Durbar has been assessed to income-tax, is money lending business, 
and it was undoubtedly in connection with this business that a sum of 
Rs. 50 lakhs was advanced to the Provident Investment Co., Lid. It is true 
that the money was advanced at Gwalior and the interest payable on it 
was also received at that place, but nevertheless it would come within the 
purview of the clause added to s. 42 (1) of the Income-tax Act by the amend- 
ment of 1939 which makes a company liable to be taxed for income 
accruing or arising “from any money lent at interest and brought into 
British India in cash or in kind.” 

Sir Jamshedji concedes that if this clause applies, his client would have 
no case on this point, and the position that ne takes up is this, that even if 
the operation of this clause is not excluded by the language of s. 2 of the 
Government Trading Taxation Act, the clause itself must be held to be 
inoperative as being a piece of extra-territorial legislation which is ultra 
vires the Indian Legislature. 

Now as a general principle it need not be- disputed that States can legis- 
late effectively only for their own territories. But occasions do arise when 
for purposes of taxation, custom, defence or other matters and even for 
proper enforcement of its own laws, a State makes legislative provisions 
which are designed to operate beyond its territories. In the case of a 
Sovereign Legislature like the British ParHament, the question of extra- 
territoriality of any enactment can never be raised in the Municipal Courts 
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as a ground for impugning its validity. The legislation may offend the rules 
of International Law and hence may not be recognised by foreign Courts, 
or there may be practical difficulties in the way of enforcing the extra- 
territorial provisions of a taxing statute; but these are questions of policy 
with which the domestic tribunals are not concerned (vide Mortensen v. 
Peters.') So far as a subordinate or non-Sovereign Legislature is concerned, 
its powers must certainly be determined with reference to the authority 
granted to it by the parent Legislature, and if there are territorial limita- 
tions specified in the very Act which created it, these limitations cannot be 
disregarded. But when there are no such limitations, the trend of modern 
decisions is to regard the subordinate Legislatures as being vested with as 
much plenary powers as the Sovereign Parliament itself. The view ex- 
pressed in Macleod v. Attorney-General for New South Wales 2 that 
subordinate Legislatures should not be held “to possess extra-territorial 
jurisdiction unless it is conferred upon them expressly or by necessary im- 
plication” is no longer a sound doctrine. With regard to the Dominion 
Parliament of Canada the law was thus laid down by Lord Macmillan in 
Croft v. Durphy,? where his Lordship referred to the cases of The Queen v. 
Burah + and Hodge v. The Queen,® and observed as follows (p. 163) :— 

“Once it is found that a particular topic of legislation is among those upon which 
the Dominion Parliament may competently legislate as being for the peace, order and 
good Government of Canada or as being one of the specified subjects enumerated in 
s. 91 of the British North America Act, their Lordships see no reason to restrict the 
permitted scope of such legislation by any further consideration than is applicable to 
the legislation of a fully Sovereign State.” 

The position undoubtedly has been made clear with regard to Dominion 
Parliaments by s. 3 of the Statute of Westminster 1931, which provides.that 
“the Parliament of a Dominion has full power to make laws having extra- 
territorial operation.” In the very recent case of British Columbia Electric 
Rly., Co., Ltd., v. The King® decided by the Judicial Committee of the 
Privy Council, a question was raised as to whether s. 9B, sub-s. (2) (a), 
which was added to the Income War Tax Act, 1927, and which imposed an 
income-tax of 5 per cent. upon all non-residents in respect of all dividends 
received from Canadian debtors, irrespective of the currency in which the 
payment was made, was ultra vires the Canadian Legislature, by reason of 
extra-territoriality. The question was answered in the negative and Vis- 
count Simon, who delivered the judgment, quoted, with approval, the fol- 
lowing passages from the judgment of Rand J. of the Supreme Court of 
Canada (p. 541):— 

“The power of the Dominion to tax is to be interpreted as being ‘as plenary and as 
ample within the limits prescribed .... as the Imperial Parliament in the plentitude 
of its power possessed or could bestow:’ Hodge v. The Queen.’ But there is obviously 
a distinction between the standing of legislative enactments by a Sovereign State 
within its boundaries and beyond them. In an effective sense, a declaration by 
such a legislature that it imposes a tax upon a citizen of a foreign country toward 
whom there is no internationally recognised bond or relation, is, beyond the territories 
of that State, a futile act, and it is futile for the reason that beyond them it is incapable 
of enforcement, Within the State, however, it is an obligatory rule to be enforced when- 
ever enforcement is feasible...... That the enactment of s. 9B in an exercise of 
taxing power within that jurisdiction does not, I think, admit of doubt...... there 
is admitted jurisdiction over an act essential to the subject-matter, ie., the act of per~ 
formance of an obligation; and these, taken with the language used, satisfy the taxation 
criteria. ar ii so enacted will be effective in, and must be enforced by, the Courts 
of this coun! 


1 (1906) 8 F.(J.C.) 93, 101. 5 (1883) 9 App Cas. 117. 
2 [1891] A.C. 455. 6 [1946] A.C. 527. 
3 [1983] A.C. 156. 7 (1883) 9 App. Cas. 117, 132. 


4 (1878) 3 App. Cas. 889. 
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Even though the Statute of Westminster was not applicable to India, it was 
held by this Court in Governor-General in Council v. Raleigh Investment 
Co. Ltd.1 that the position and powers of the Indian Legislature were sub- 
stantially the same. The fact that this point was left undecided by the 
Privy Council does not, in my opinion, detract in any way from the weight 
which is to be attached to a clear pronouncement of this Court. This Court 
further ‘pointed out in Raleigh’s case that s 99 of the Government of India 
Act, 1935, was deliberately couched im language different from that em- 
ployed in s. 65 of the earlier Act of 1915; and it was held that sub-s. (1) of 
s. 99 did not in terms exclude extra-territorial legislation, nor did sub-s. (2) 
specify exhaustively the subjects upon which such legislation was permis- 
sible. The position has now been made clear by repealing sub-s. (2) of 
s. 99 and inserting the words “including laws having extra-territorial 
cperation” in sub-s. (1). It cannot be argued, therefore, that a statute 
passed by the Indian Legislature must be held to be invalid because there 
are extra-territorial elements in it. 

Sir Jamshedji argues that even assuming taat s. 99 does not in terms forbid 
extra-territorial legislation, the provision of the Income-tax Act, which is 
challenged here, is not a legislative provision which really relates to a subject 
matter enumerated in Schedule (7) to the Government of India Act. Tax 
con income other than agricultural income is undoubtedly a subject upon 
which the Federal Legislature is competent to legislate, but what is said 
is, that the new clause in s. 42 (1) of the Income-tax Act goes against the 
very conception of income-tax as it is recognised in the legislative practice 
in England. It is argued that the cardinal idea implicit in an income-tax 
is that there must be a territorial connection or nexus between the State 
imposing the tax and the person to be taxed, and this nexus being totally 
absent in the present case, the impugned legislative provision is ultra vires 
the Indian Legislature. The argument is seemingly attractive and it is 
necessary that it should be examined carefully. 

I am not unmindful of the observations of Lord Macmillan in Croft v. 
Dunphy ? that when a power is conferred to legislate on a particular topic 
it is important in determining the scope of the power to have regard to 
what is ordinarily treated as embraced within that topic in legislative prac- 
tice and particularly in the legislative practice of the State which has confer- 
red the power. The legislative practice in th:s country at the time when the 
Government of India Act was passed would, I think, afford very little assis- 
tance in this matter. In fact, in matters relating to taxing of non-residents 
or of foreign income, the Indian Legislature departed from their old policy 
only from the year 1939, which is much after the Government of India Act 
was passed. Whether the legislative practize in England is at all helpful 
in this connection, I will consider presently. 

Now s. 42 (1) of the Income-tax Act, as it stood before the amend- 
ment of 1939, applied to income arising through or from any business con- 
nection or property in’ British India. Possibly with the object of bringing 
within the scope of taxation all income accruing primarily from British 
Indian sources the amendment was introduced in 1939 and income or profits 
‘arising from any asset or source of income in British India’ or ‘through or 
from any money lent at interest and brought in British India’ was brought 
within the net of taxation. There were various other substantial changes 
ir. the Income-tax law made by the amending Act of 1939 and two of them 
deserve special notice for our present purpose. Section 4{1) (e) of the 
Income-tax Act, as it stands after the amendment, provides that the total 
income of a person not resident in British Iadia should include all income, 
profits and gains from whatever source derived, which accrue or arise or 


1 [1944] F C.R. 229, 259. 2 [1933] A.C. 156. 
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-are ‘deemed to accrue or arise’ to him in British India during the previous 
year: explanation 3 attached to sub-s. (1) of s. 4 then lays down that a 
dividend paid without British India shall be ‘deemed’ to be income accruing 
or arising in British India to the extent io which it has been paid out of 
profits subjected to income-tax in British India. The other change mate- 
rial for our present purpose is to be found in s. 4(1) (b) (xi) read with 
s. 4A(c) of the Act. Under s. 4(1) (6) (ii), if a person is resident in Bri- 
tish India, his total income shall include all income, profits and gains which 
accrue or arise to him without British India. The second part of s. 4A(c) 
provides that for purposes of the Act, a company is resident in India in any 
year if its income arising in British India in that year exceeds its income 
arising without British India in that year. The validity of both these sets of 
provisions was called into question on grounds of extra-territoriality in two 
leading cases, both of which came up before this Court in appeal and ultima- 
tely went up to the Judicial Committee and in both these cases the validity of 
the impugned provisions was upheld. In the case of Governor-General in 
Council v. The Raleigh Investment Co. Ltd. the respondent company 
which was incorporated and had its office in England was assessed to tax 
and super-tax on the dividends it received from the shares it held in nine 
sterling companies which also were incorporated in England but carried 
on business in India. The respondent paid the tax under protest and then 
brought a suit on the Original Side of the Calcutta High Court for a declara- 
tion that the provisions in s. 4(1) (c) and explanation 3 to s. 4(1) of the 
Income-tax Act were ultra vires the Indian Legislature. The Calcutta 
High Court decreed the suit and pronounced the provisions noted above 
to be void and inoperative as being an attempt on the part of the British 
Indian Legislature to tax persons and property which were beyond British 
India and not subject to its laws. This decision was reversed on appeal 
by this Court and it was held, not only that the suit was not maintainable 
by reason of s. 226 of the Government of India Act, but that the impugned 
provisions were not ultra vires the Indian Legislature on grounds of extra- 
territoriality. It was held that there was territorial connection between 
the taxing State and the person to be taxed by reason of the fact that the 
source of the dividends paid to the Raleigh Investment Co., Ltd., by the 
sterling companies was in British India. In coming to this conclusion the 
learned Judges relied upon a number of decisions by the High Court of 
Australia where it was held that the existence of the source of income in 
the territory of a particular State established sufficient territorial connec- 
tion to justify the imposition of income-tax by the State, vide in this con- 
nection Nathan v. Federal Commissioner of Taxation 1 and Murray v. Fede- 
ral Commissioner of Taxation.2 Quite apart from the Australian cases it 
seems to me that there are clear pronouncements of the highest Courts in 
England in support of the view that competency to tax is based not on 
residence alone; it is enough that the income was derived from property in 
the country which imposed the tax. It was said by Lord Herschell in Col- 
quhoun v. Brooks? (504) : 

“The Income-tax Acts....themselves impose a territorial limit, either that from 
which the taxable income is derived must be situate in the United Kingdom or the 
person whose income is to be taxed must be resident there.” 

These words were quoted and applied by Lord Wrenbury in Whitney v. 
Inland Revenue Commissioners 4 and the principle has been reiterated in 
other cases since then, one of the latest pronouncements on the point being 
that of the Judicial Committee of the Privy Council in Trinidad Lake As- 


+. (1918) 25 Com. L.R. 183. 3 (1889) 14 App. Cas. 493. 
2 (1921) 29 Com. L.R. 134 4 [1926] A.C. 37. 
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phalt Operating Co. Ld. v. Commissicners of Income-tax for Trinidad and 
Tobago.' 

With regard to the other set of provisions referred to above, the ques- 
tion of their invalidity by reason of extra-territorial operation came up for 
consideration both by this Court as well as by the Privy Council in the 
ease of Wallace Brothers & Co. Ltd. v. Commissioner of Income-taz, 
Bombay.* 

In this case a company incorporated in the United Kingdom and having 
its management and control in that country owned a share in a firm which 
carried on business in Bombay. Under the terms of partnership, the com- 
pany had extensive powers of management and control over the business 
of the firm. In a particular year, the income of the company arising in 
British India was over Rs. 17 lakhs, whereas its income without British 
India amounted to about Rs. 7 lakhs only. The company was treated as 
a resident of British India under the second part of s. 4A(c) of the Income- 
tax Act and assessed to tax on its total income including the sum of Rs. T 
lakhs which accrued to it out of British India. The question raised on be- 
half of the company was that the provisions of the Income-tax Act under 
which they were assessed were ultra vires the Indian Legislature by reason 
of extra-territoriality. This contention was negatived by the Bombay High 
Court before which the matter came up by way of reference under s. 66 
of the Income-tax Act, and this decision was affirmed by this Court as well 
as by the Privy Council. The judgment of the Judicial Committee is im- 
portant for our present purpose for more reasons than one. With refer- 
ence to the dictum of Lord Macmillan in Croft v. Dunphy, referred to 
above, that when Parliament has conferred a power to legislate on a parti- 
cular topic it is permissible and important in determining the scope and 
meaning of the power to have regard to what is ordinarily treated as em- 
braced within that topic in the legislative practice of the United Kingdom, 
their Lordships stated, that the point of reference is certainly not to seek 
a pattern to which a due exercise of the power must conform. The object 
is to ascertain the general conception involved in the words used in the 
enabling Act. The general conception as to the scope of the income-tax, 
according to their Lordships, is, that given a sufficient territorial connec- 
tion between the person sought to be charged and the country seeking to 
tax him, income-tax may properly extend to the person in respect of his 
foreign income. This territorial connection, however, need not be of the 
same type as is found in British Income-tex legislation, and in case of a 
company which has only an economic existence, the fact that it draws the 
major portion of its income from a particular country for a particular year 
can legitimately make it a resident of that country for that year even though 
its central management and control are located elsewhere. 

These cases, though they do not directly touch the point which is now for 
consideration before us, can be taken to have laid down definitely : 

G) that some sort of territorial connection or nexus between the tax- 
ing State and the person whose income is to be taxed is absolutely neces- 
ee The connection may be slender or intimate, but it must be an actual 

ct; 

(ii) that the connection need not be cf the type as is recognised in 
English income-tax statutes. It can be founded on residence of the person 
or business connection within the territory of the taxing State and the 
situation in a particular country of the money or property from which the 
taxable income is derived would be sufficient to establish a territorial 
connection. 


1 71945] A.C. 1. LR. 75 LA. 86. sc. 50 Bom. LR. 482. 
' 2 [1945] F.C.R. 65, s.c. on appeal (1948) 3 [1933] A.C. 156. 
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I will now examine the impugned clause in s. 42(1) of the Income-tax Act 
and see whether it really ignores the territorial nexus which is essential 
in income-tax legislation. 

As has been said already, even before the amendment of 1939, all income, 
profits or gains arising directly or indirectly through or from any business 
connection in British India or through or from any property in British India 
could be taxed. If a foreign company carries on money lending business 
in British India and earns profits by way of interest, there is no doubt that 
it can be validly taxed for the same, and Sir Jamshedji does not say that 
this clause in s. 42(1) of the Income-tax Act is in any way void or inopera- 
tive. When the Legislature made the amendment in 1939, it apparently 
wanted to prevent circumvention of the existing provision by persons who 
in substance earned interest on money lent in British India but camouflag- 
ed the transaction by advancing loan outside India, the money lent or its 
equivalent in kind being subsequently brought into British India. I agree 
with the learned Advocate-General that the words “money lent at interest 
and brought into British India either in cash or in kind” really contemplate 
different parts of one and the same transaction. To bring a case within 
the purview of this clause, it is not enough to show that money was ad- 
vanced outside British India and then for some reason or other the bor- 
rower thought it fit to bring the money or its equivalent into British India. 
It must be the basic arrangement underlying the transaction that the money 
shall be brought into British India after it is taken by the borrower out- 
side its territories. In such circumstances, I think, the transaction in sub- 
stance would be lending money at interest in British India, though osten- 
sibly the loan is advanced outside its limits. If this interpretation is put 
upon the words of the clause—and in my opinion this is the only proper 
interpretation that can be put upon them—there would be absolutely no 
difficulty in holding that the impugned clause does really proceed on the 
basis of a territorial nexus actually existing between the taxing State and 
the person in respect of the income that is sought to be taxed. 

Looked at from a somewhat different standpoint, it can, I think, be 
said with perfect propriety, that in cases coming under this clause a nexus 
is established by reason of the fact that the source of the income is situated 
in British India. It is true that interest payable to a creditor is quite a 
different thing from dividends paid to a shareholder. Dividends are paid 
out of the profits of a company, whereas interest on money lent has to be 
paid even though the borrower does not make any profit from the money 
borrowed by him. But the person that is taxed here is not the borrower 
but the lender, and so far as the latter is concerned, the source of income 
is the money which he lent and which in its original or converted form is 
actually in existence in British India. 

This position, I think, receives support from some of the cases decided 
by the Australian High Court. In Colonial Gas Association Ltd. v. Federal 
Commissioner of Taxation’ the High Court of Australia upheld a federal 
income-tax imposed on interest paid or credited to persons who were not 
residents of Australia, on money raised by debentures of a company and 
used in Australia. The tax was imposed upon the company who paid the 
interest, though the company was entitled under the Act to deduct the 
amount paid in tax from the interest payable to the absentee debenture- 
holders. The intention of the Legislature was undoubtedly to tax the 
debenture-holders who actually received the interest, but as it was doubt- 
ful whether the Act could be enforced against them, they being non-resi- 
dents, the primary liability was imposed upon the company. It was held 
by the High Court that the legislation was not invalid by reason of extra- 
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territoriality and Dixon J. in the’ course of his’ judgment observed as fol- 
lows: “To derive income from a country involves the person deriving it in 
a territorial connection with the country sufficient to support the validity 
of an exercise of the power in respect of the person as distinguished from 
the income.” In Broken Hill South Ltd. v. The Commissioner of Taxation, 
New South Wales,’ it was held that a foreign company in receiving interest 
on debentures secured by mortgage of property situated in New South 
Wales could be taxed by the New South Wales State for the income re- 
ceived as interest. In this case it appears that the foreign company was 
also carrying on business in New South Wales, but that fact was not at all 
considered material by the learned Judges, whose judgment proceeded on 
the footing that the connection with New South Wales which was the basis 
of the legislation was to be found in the fact that the money upon which 
interest was paid was secured upon property in New South Wales. The 
mortgaged property itself might not be profitable, but that was not ma- 
terial; if the properly mortgaged was situated within the territory of a 
particular State, that was quite sufficient to establish the nexus. 

It is well known that the scheme of the English Income-tax statutes is 
essentially different from that of the Indian Income-tax law, and unless 
we are bound to conform to the pattern created by legislative practice in 
England, there can be no difficulty m holding that the territorial nexus, 
which is the essential ingredient in an income-tax, can be founded on facts 
other than those upon which the English legislation on the subject is based. 
My conclusion, therefore, is that the clause in s. 42(1) of the Income-tax 
Act, which makes taxable the income or profits arising out of money lent 
and brought into British India in cash or in kind, is not ultra vires the 
Ear Legislature and the contention of Sir Jamshedji on this point must 

It may be pointed out in this connection that question No. 1, as framed 
by the Income-tax Commissioner of Bombay under s. 66 of the Income-tax 
Act, is perfectly general in its terms and does not refer to any particular 
clause of s. 42(1) of the Income-tax Act. On the findings of the Income- 
tax authorities which were accepted by the High Court of Bombay, the loan 
of Rs. 50 lakhs advanced by the Gwalior Durbar to the Provident Invest- 
ment Co. was not an isolated transaction but formed part of the money- 
lending business which was carried on by the Durbar in British India. On 
this finding, the Durbar would certainly come within the purview of the 
first clause of s. 42(1) of the Income-tax Act, and the interest earned by it 
would be liable to be assessed as income arising from business connection 
in British India. It is not the contention of Sir Jamshedji that the first 
clause in s. 42(1) of the Income-tax Act, which relates to income arising 
out of business connection in British India, is in any way void or inopera- 
tive. Strictly speaking, therefore, the question No. 1, as formulated by 
the Income-tax Commissioner. could be answered against the assessee with- 
out embarking on any discussion as to the validity of the later clause which 
makes taxable all income or profits arising out of money lent and brought 
into British India. The Commissioner of “ncome-tax, however, expressed 
his opinion on the basis of this later clause, and as the point was raised 
and elaborately argued both in the High Court as well as before us, it is 
proper, I think, that we should record our definite opinion upon it. 

Per Cura. On question No. 3 submitted by the Commissioner of In- 
come-tax, Bombay. we hold that the inccme derived from the property 
situated in Bombay and other places in British India purchased by the 
Durbar at execution sales in enforcement of mortgage decrees against mort- 
gagors who had failed to pay the amounts advanced to them in the course 
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of the money-lending business of the Durbar for the assessment y@ar 1939- 
40 is not income arising in connection with the said business within the 
meaning of s. 2 of the Government Trading Taxation Act, and that the in- 
come arising from such property is not liable to assessment under the pro- 
visions of the Indian Income-tax Act read with the Government Trading 
Taxation Act, II of 1926. The answer to this question should therefore be 
in the negative, and to that extent the appeal is allowed. On questions 
Nos. (2), (4), (5) and (6), it is the opinion of the Court and, on question 
No. (1), of the majority of us, that the appeal fails. The appeal is accord- 
ingly dismissed on the said five questions. 

The case is remitted to the High Court of Judicature at Bombay for 
effecting the necessary substitution in its judgment and decree. 

The appellant shall pay to the respondent three-fourths of the costs of 
the appeal to this Court. _ Order accordingly. 


Before Sir Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali 

Sastri, and Mr. Justice Mukherjea. 

RALLA RAM v. THE PROVINCE OF EAST PUNJAB, INTERVENER: 
: THE PROVINCE OF BOMBAY.* 

Punjab Urban Immovable Property Tax Act -(Punj. XVII of 1940)—Indian Income-tax 
Act (IX of 1922)—Whether inconsistency between two Acts—Whether Punjab Act 
ultra vires. $ ; 

The Punjab Urban Immoveable Property Tax Act, 1940, is not ultra vires the 
Punjab Provincial Legislature. f : 

Where there is an apparent conflict between an Act of the Federal Legislature and 
an Act of the Provincial Legislature, the Court must try to ascertain the pith and 
substance or the true nature and character of the conflicting provisions. 

Before an Act is declared ultra vires, there must be an attempt to reconcile the 
two conflicting jurisdictions. If such a reconciliation proves impossible, only then 
an impugned Act must be declared invalid. 

The tax imposed by the Punjab Urban Immoveable Property Tax Act, 1940, is not 
in substance a tax on income. It is not impossible to reconcile the seeming conflict 
between the provisions of the Indian Income-tax Act, 1922, and the Punjab Urban 
Immoveable Property Tax Act, 1940. The extent of the alleged invasion by the 
Provincial Legislature into the field of the Federal Legislature is not so great as to 
justify the view that in pith and substance’ the impugned tax is a tax on income. 

Tux sole question in this case was, whether the Punjab Urban Immove- 
able Property Tax Act (Punj. XVII of 1940), (which was in pari materia 
with the Bombay Finance Act (Bom. II of 1932, as amended by Bombay 

Act IV of 1939) which levied the urban immoveable property tax in the 

Province of Bombay), was ultra vires the Punjab Provincial Legislature. 

The facts so far as material appear from the judgment. 


Narotam Singh Bindra, instructed by Ranjit Singh Narula, for the ap- 


t. 
Sardar Harnam Singh, Advocate General of East Punjab (Gurudev Singh 
with him) instructed by Tarachand Brijmohanlal, for the respondent. 
M. P. Amin, Advocate General of Bombay (J. A. Shah with him) in- 
structed by P. A. Mehta, for the intervener. 


FazaL Aut J. The question to be determined in this appeal is whether the 
provisions of the Punjab Urban Immovable Property Tax Act (Punj. Act No. 
XVII of 1940), which will hereinafter be referred to as the Punjab Act, 
are beyond the powers of the Provincial Legislature which enacted it. The 
question arose under the following circumstances. 


* Decided, November 24, 1948. Civil jab. 
Appeal No. 1 of 1947, from the East Fun- 
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The appellant is the owner of a skop in the town of Amritsar. Under 
the Act, to which reference has been made, he was called upon to pay a 
sum of Rs. 67-8-0 as property tax for the year 1943-44 in respect of the 
shop. At frst, he denied his liability to pay the amount, but, subsequently, 
he paid it under protest, and thereafter instituted a suit in the Court of 
the Judge of Small Causes at Amritsar, claiming its refund on the ground 
that the Act which levied the property tax was ultra vires the Punjab 
Legislature. This suit was dismissed, and thereupon, he made an appli- 
cation for revision to the Lahore High Court, but the application also was 
dismissed. While dismissing the application, however, the High Court 
granted a certificate under s. 205(1) of the Government of India Act, 1935, 
and he has accordingly preferred an appeal in this Court. 

At the hearing of the appeal, the Government of East Punjab (the pre- 
sent respondent in the appeal) was represented by the Advocate-General 
of East Punjab, and the Advocate-General of Bombay was also heard, on 
the ground that the Government of Bombay was interested in the constitu- 
tional point involved in the appeal. 

In order to appreciate the grounds cn which the Punjab Act is called in 
question, a brief reference to some of the provisions of the Government 
of India Act, 1935, seems necessary. 

Under s. 316 of the Government of India Act, 1935, the powers conferred 
on the Federal Legislature are exercisable by the Indian Legislature. Sec- 
tion 99(1) of the Government of India Act gives the power to the Federal 
Legislature to make laws for the whole or any part of British India or any 
federated State, and to the Provincial Legislature to make laws for the 
Province or for any part thereof. This section is followed by s. 100, which 
runs as follows:— 

“(1) Notwithstanding anything in the two next succeeding sub-sections, the Federal 
Legislature has, and a Provincial Legislature has not, power to make laws with respect 
to any of the matters enumerated in List I in the Seventh Schedule to this Act (here- 
inafter called the ‘Federal Legislative List’). 

(2) Notwithstanding anything in the next succeeding sub-section, the Federal 
Legislature, and subject to the preceding sub-section, Provincial Legislature also, have 
power to make laws with respect to any of the matters enumerated in List II in the 
said Schedule (hereinafter called the ‘Concurrent Legislative List’). 

(3) Subject to the two preceding sub-sections, the Provincial Legislature has, 
and the Federal Legislature has not, power to make laws for a Province or any part 
thereof with respect to any of the matters enumerated in List I in the said Schedule 
(hereinafter called the ‘Provincial Legislative List’). 

(4) The Federal Legislature has power to make laws with respect to matters 
enumerated in the Provincial Legislative List except for a Province or any part thereof.” 

Lastly s. 107 (1) provides that: 

“If any provision of a Provincial law is repugnant to any provision of a Federal 
lav which the Federal Legislature is competent to enact or to any provision of an 
existing Indian law with respect to one of the matters enumerated in the Concurrent 
Legislative List, then, subject to the provisions of this section, the Federal law, whether 
passed before or after the Provincial law, or, as the case may be, the existing Indian 
law, shall prevail, and the Provincial law shall, to the extent of the repugnancy, be 
void.” 

The relevant items of Lists I and II to which reference may now be made 
are: item 54 of List I which is “Taxes on income other than agricultural 
income” and item 42 of List II which comprises “Taxes on lands and build- 
ings, hearths and windows.” It is obvious that while a Provincial Legis- 
lature is quite competent to levy the tax referred to in item 42 of List H, 
it cannot encroach on' the subjects allotted to the Central Legislature 
within the ambit of item 54 or any other item in List I. It must also be 
conceded that if the subject-matter of a tax falls within item 54 of the 
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Federal List and also under item 42 of the Provincial List, the power of 
the Indian Legislature must prevail to the exclusion of the power of the 
Provincial Legislature. As the impugned tax purports to be a tax on 
buildings, it falls prima facie under item 42 of List II, and, if on a proper 
examination of the matter it is found that in fact and in law it does so fall 
and does not fall under item 54 of List I, there can be no doubt that it was 
within the legislative competence of the Punjab Legislature to levy such 
a tax. The appellant however contends that the tax does not properly 
fall within item 42 of List II, and he assails the Act imposing the tax on 
two grounds. First, it is contended that if the expression “taxes on build- 
ings” is construed in the light of British legislative practice as also with 
‘reference to the context in which it occurs, it must be held to refer to some 
‘kind of occupation tax payable by the occupier of the building and not by 
the owner. On this line of reasoning, it is urged that the Punjab Legis- 
lature was not competent to levy the present tax which is a tax on the 
owner. 

Secondly, it is urged that the impugned tax is in substance a tax on in- 
come and as such falls under item 54 of List I, and not under item 42 of List 
II. To levy such a tax, it is contended, was beyond the power of the Pro- 
vincial Legislature. 

In support of the first contention, the learned advocate for the appellant 
relied on the well-known observations of Lord Macmillan in Croft v. Dunphy! 
which run as follows (p. 165):- 

“When a power is conferred to legislate on a particular topic it is important, in 
determining the scope of the power, to have regard to what is ordinarily treated as 
embraced within that topic in legislative practice and particularly in the legislative 
practice of the State which had conferred the power. Thus in considering what might 
‘be appropriately and legitimately enacted by the Dominion Parliament under its power 
to legislate in relation to ‘bankruptcy and insolvency’, it was considered relevant to discuss 
the usual contents of bankruptcy statutes.” 

It was contended that in interpreting the words “tax on buildings”, which 
occur in List I, regard should be had to the legislative practice prevailing 
in England; and further that since the taxes on buildings in England, or 
rates as they were called, were generally speaking in the nature of an oc- 
cupation tax payable by the occupier, it could not have been contemplated 
‘by the British Parliament that the expression “tax on buildings” should 
be something other than an occupation tax and embraces tax payable by 
the owner. This line of argument has its own inherent weakness, but it 
is further weakened by three important concessions which the learned 
advocate for the appellant is obliged to make: (1) that even in England taxes 
on. lands are generally payable by the owner, (2) that the Inhabited House 
Duty Act, on which reliance was placed, had been repealed many years 
‘before the enactment of the Government of India Act, and (3) that, on a 
reference to a large number of Provincial Acts which have been in force in 
different parts of the country for a long time prior to the enactment of the 
‘Government of India Act, it would appear that taxes on lands and buildings 
imposed properly upon the owners have been for very many years a well- 
recognized form of taxation within many municipal areas in India. 

In In re The Central Provinces and Berar Act No. XIV of 1938,2 where a 
question arose whether an Act of a Provincial Legislature levying a tax on 
retail sales of motor spirit and lubricants was ultra vires the Provincial 
Legislature, the tax being in the nature of a duty of excise within the meaning 
of entry 41 in List I of the Seventh Schedule to the Government of India Act, 
Sir Maurice Gwyer C. J. observed (p. 53): 

“Lastly, I am entitled to look at the manner in which Indian legislation preceding 


1 [1933] A.C. 156. 2 [1939] F.C.R. 18. 
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the Constitution Act had been accustomed to provide for the collection of excise duties; 
for Parliament must surely be presumed to have had Indian legislative practice in mind 
and, unless ihe context otherwise requires, not to have conferred a legislative power 
intended to be interpreted in a sense not understood by those to whom the Act was to 
apply.” 

If therefore the legislative practice in India is to be taken into consi- 
deration, the appellant’s argument could be met, by saying that the British 
Parliament might well have intended to enzble the Provincial Governments 
to continue to impose taxes of the nature imposed in different parts of the- 
country for many years past. It seems however unnecessary to pursue the 
matter further, because the point can, in cur opinion, be disposed of on a 
surer ground. It appears to us that when the words used in the Act are 
clear and unambiguous, and they are not unfamiliar or uncommon words 
or such words as may be aptly described as terms of art, it is unnecessary 
to travel beyond the Act for the purpose of construing them. Item 42 of 
List Il deals with taxes on “lands and buildings, hearths and windows”. 
There are no words in the Act to suggest that the tax is to be paid only 
by the occupier and not by the owner, and it seems to us to be wholly wrong 
to read in item 42 words which do not occur there and thereby to limit the 
scope and meaning of the expressions used. It is suggested that all the 
words used in item 42 should be read together, and that if they are so read, 
it must follow that the tax on buildings should be of the same nature as the 
tax on hearths and windows, which, it is said, must be in the nature of a 
“consumption tax” payable by the occupier. This argument also appears 
to us to be based on unwarranted assumptions. The mere fact that the 
words “hearths and ‘windows” occur along with the words “lands and buil- 
dings” in item 42, does not indicate that they must all be necessarily read 
together, and that the tax on lands and buildings must be of the same 
nature and incidence as the tax on hearths and windows. It is quite con- 
ceivable, that the tax on buildings may be levied on the owner, whereas the 
tax on hearths and windows may be levied on the occupier and vice versa. 
The correct position has, in our opinion, been summed up very lucidly by 
the learned Chief Justice of the Lahore High Court in the followmg passage 
in his judgment:- 

“It may well have been the policy of the British Parliament to tax occupiers of lands 
and buildings, etc., and not the owners. In each of the Acts referred to by Mr. Narotam 
Singh the tax was in terms imposed upon the occupier. The fact that it was the policy 
of the British Parliament to tax occupiers cannot be used to construe the words appear- 
irg in item 42. It appears to me that if Parliamert when enacting the Government of 
India Act intended Provincial Legislatures to tax occupiers only and not owners of 
lands and buildings, they would have said so. It would have been the obvious thing to 
sey and the fact that they did not say so makes it clear to my mind that Parliament 
intended Provincial Legislatures to have power to impose any taxes on lands and build- 
ings, hearths and windows, which they could legitimately do. 

“When words in a statute are clear and unambiguous, effect must be given to the- 
plain grammatical meaning of the words. By no stretch of imagination can it be said’ 
that item 42 is ambiguous. The words are clear anc they entitle a Provincial Legislature 
to impose taxes on lands and buildings, hearths and windows without reference to who 
has to pay such taxes. If the tax can legitimately be paid by the owner, then it appears: 
to me that item 42 would cover such tax, as it would cover a tax legitimately payable 
by the occupier. It seems to me, therefore, that no assistance can be obtained from 
what had been the policy of the English Legislature in construing this particular item.” 

The second contention put forward on benalf of the appellant is a more 
serious one, and needs very careful examination. Section 3 of the Punjab 
Act, which is the charging section in the Act, is in these terms:— 

“3, (1) There shall be charged, levied and paid an annual tax on buildings and lands 

sicuated in the rating areas shown in the schedule to this Act at such rate, not exceeding 
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twenty per centum of the annual value of such buildings and lands, as the Provincial 
Government may by notification in the Official Gazette direct in respect of each such 
rating area. 

(2) The Provincial Government may by similar notification direct that during the 
continuance of the present state of war and for a period not exceeding twelve months 
after the termination thereof there shall be charged, levied and paid, in addition to the 
tax leviable under sub-s. (1), a surcharge not exceeding fifty per centum of the rate 
notified under that sub-section. 

(3) The Provincial Government may, by notification in the Official Gazette, from 
time to time add to, omit or vary any of the entries contained in the schedule to this Act. 

(4) The tax shall be paid by the owner of the buildings and Jands in respect of 
which it has been levied.” 

This section must be read with s. 5 of the Act which is to the follow- 
ing effect:— 

“The annual value of any land or building shall be ascertained by estimating the 
gross annual rent at which such land or building together with its appurtenances and 
any furniture that may be left for use or employment with such building might reason- 
ably be expected to let from year to year, less— 

(a) any allowance not exceeding twenty per centum of the gross anr.ual rent as 
the assessing authority in each particular case may consider reasonable rent for the 
furniture let with any such building; 

(b) an allowance of ten per centum for the cost of repairs and for all other expenses 
necessary to maintain such building in a state to command such gross annual rent. Such 
deduction shall be calculated on the balance of the gross annual rent after the deduction, 
if any, under clause (a) and 

(c) any land revenue actually paid in respect of such building or land: 

Provided that in calculating the annual ‘value of any building or land under this 
section the value of any machinery in such building or on such land shall be excluded.” 

It was contended on behalf of the appellant that on a perusal of s. 3 and other 
provisions of the Act, it would appear that the. basis of the tax is the annual 
value of the building and, since the same basis is used in the Indian Income- 
tax Act for determining income from property, and generally speaking the 
annual value is the fairest standard for measuring income and, in many cases, 
is indistinguishable from it, the tax levied by the impugned Act is in sub- 
stance a tax on income. This conclusion does not seem to follow from a mere 
perusal of s. 3 of the Act, because all that it provides is that there shall be 
an annual tax on buildings at such rate not exceeding twenty per cent. of 
the annual value of such buildings, as the Provincial Government may direct 
in respect of each rating area. It is possible as a matter of first impression, 
to read this provision as meaning that while 20 per cent. of the annual value 
is fixed merely as the ceiling, the rate of tax on a building may have qe 
reference to and be quite independent of the annual value of the building. 
On this interpretation, the tax will not be open to attack on the grounds 
urged. But the Act is to be read as a whole, and, having regard to the 
elaborate provisions made in it for determining the annual value of build- 
ings and to the fact that the rate actually fixed in the Official Gazette has 
a direct reference to the annual value, there can be no doubt that the basis 
of the tax is annual value. The appellant’s contention therefore has to be 
examined on the footing that the basis of the tax under the‘ Punjab Act is 
the annual value of the property to be taxed. 

The proper approach to a question such as the one we have before us has 
rgd defined by Lord Atkin in Gallagher v. Lynn’ in these words 

. 870) :— 

“It is well established that you are to look at the ‘true nature and character 
of the legislation’; Russell v. The Queen? ‘the pith and substance of the legislation.’ 
If, on the view of the statute as a whole, you find that the substance of the 


1 [1937] A.C. 863. 2 (1882) 7 App. Cas. 829. 
L.R, —22 j 
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legislation is within the express powers, then it is not invalidated if incidentally it 
affects matters which are outside the authorized field. The legislation must not under 
the guise of dealing with one matter in fac: encroach upon the forbidden field. Nor are 
you to look only at the object of the legislator. An Act may have a perfectly lawful 
object, eg. to promote the health of the inhacitants, but may seek to achieve that 
object by invalid methods, eg. a direct prohibition of any trade with a foreign country. 
In other words, you may certainly consider the clauses of an Act to see whether they 
are passed ‘in respect of the forbidden subject.” 

The Punjab Act purports to tax property which prima facie the Provincial 
Legislature is allowed to do under item 42 of- List IL of the Government of 
India Act. But if it appears that the impugned tax, in the guise of dealing 
with property, is in fact and in substance a tax on the income of the owner 
of property, then, undoubtedly, the Act is not a valid one. It is argued on 
behalf of the appellant that the moment it is seen that the basis of the tax 
is the annual value of property, which is the very basis used by the Indian 
Income-tax Act for assessing income from property, it should be held that it 
is in substance a “tax on income” which is a subject outside the authorised 
field of the Provincial Legislature. The argument appears at first sight 10 
be quite a plausible one, but, on closer examination, the conclusion suggest- 
ed does not seem to follow so readily from the premises enunciated, as is 
assumed. If the annual value of house property represented in every case 
the actual income of the owner from the property, the question would not 
have presented so much difficulty. But that is not so. In many cases, the 
annual value may approximate to actual income, but, in quite a number of 
cases, it may not. It is evident that in many cases, there may be a great 
divergence between the annual value of a property and the actual profits 
derived or received by the owner from it. It is also possible to conceive 
of cases in which the property to be taxed does not actually yield any income 
whatsoever, though every property must have some notional annual value. 
As has been pointed out in tréatises on income-lax, many of the rules framed 
under the Income-tax Act are highly artificial, so that “income calculated 
for purposes of income-tax does not by any means necessarily correspond 
with the income actually received in the year which can be spent or saved.” 
One of these artificial rules is the rule of estimating income from property. 
This was conceded in A Reference under the Govrnment of Ireland Act, 
1920 and Section 3 of the Finance Act (Northern Ireland), 1934 In re,1 
where it was stated that “the method of assessing income derived by owner- 
ship or occupation of property is somewhat arbitrarily based on the annual 
value and not the actual income.” Similarly, Kennedy L. J. observed in 
Rex v. Special Commissioners of Income-tax: Essex Hall, Ex Parte: ? 

? “An assessment upon ‘annual value’ may, for certain purposes, be treated, in apply- 
ing the Income-tax Acts, as an equivalent for an assessment upon ‘gains and profits’; but 
they are not simply synonymous or interchangeable expressions.” 

Now once it is realised that the annual value is not necessarily actual in- 
come, but is only a standard by which income may be measured, much of 
the difficulty which appears on the surface is removed. In our opinion, the 
crucial question to be answered is whether merely because the Income-tax 
Act has adopted the annual value as the standard for determining the in- 
come, it must necessarily follow that, if the same standard is employed as a 
measure for any other tax, that tax becomes a tax on income ? If the answer 
to this question is to be given in the affirmative, then certain taxes which 
cannot possibly be described as income-tax must be held to be so. A case 
in point is to be found in A Reference under the Government of Ireland Act, 
1920 and Section 3 of the Finance Act (Northern Ireland), 1934, In re (supra). 


1 [1986] A.C. 352. [1840] Bom. 58, 80, s.c. 42 Bom. L.R. 10, 
2 [1911] 2 K.B. 434, cited in Sir Byram- FB. 
jee Jeejeebhoy v. Province .of Bombay, 
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The question which arose in that case was whether the provisions of s. 3 of 
the Finance Act (Northern Ireland), 1934, were beyond the powers of the 
Parliament of Northern Ireland. Section 3 of the Act of 1934 imposed a tax 
on the council of every county and county borough, and the tax was com- 
puted on the basis of the rateable value of the county council or county 
borough. There was no'dispute in that case that the “rateable value” cor- 
responded to the “annual value” as understood in the Income-tax Act, but 
it was held that the mere fact that the basis of the tax was rateable or annual 
value was not enough to make it a tax on income. Lord Thankerton, who 
delivered the judgment in that case, pointed out that “it is the essential 
character of the particular tax charged that is to be regarded, and the nature 
of the machinery, often complicated, by which the tax is to be assessed is 
not of assistance except in so far as it may throw light on the general charac- 
ter of the tax.” The tax was not held to.be a tax on income, because it was 


payable by an occupier, and the distinctive feature of the case was described 
in these words (p. 359):— 


. the poor rate is levied in respect of the occupation of hereditaments, irrespec- 
tive of a person’s income generally, and irrespective of whether the rate-payer 1s in fact 
deriving profits or gains from such occupation. A dwelling-house is a burden, not a 
source of profit, for the occupier who pays rent for it. He is rated on the value of the 
burden, while he remains unrated in respect of his whole profits, be they from business 
or from investments. In their Lordships’ opinion this marks the essential difference in 
character between income-tax and rates, and it is unnecessary to consider other and 
less important differences between them.” 


This case demolishes the broad contention that wherever the annual value 
is the basis of a tax, that tax becomes a tax on income. It shows that there 
are other factors to be taken into consideration and that it is the essential 


nature of the tax charged and not the nature of the MCRAE which is to 
be looked at. 


Now, when looking at ihe machinery by which the tax is to be assessed, 
one cannot overlook the difference in the modes of estimating the annual 
value adopted under the Punjab Act and the Income-tax Act respectively. 
Section 5 of the Punjab Act, which lays down the mode of estimating the 
annual value, has been quoted before, and a reference to it would show that 
besides making an allowance for the rent of furniture which, under the sec- 
tion, is to be taken into consideration in estimating the annual value, it per- 
mits two allowances only: (1) an allowance of 10 per cent. for the cost of 
repairs and other expenses necessary for maintaining the building, and (2) 
any land revenue actually paid in respect of such building. Section 9 of the 
Income-tax Act however is a much more elaborate provision, and sets out 
the deductions allowable in seven clauses, which include cost of repairs, in- 
surance premia, interest on mortgages and charges, land revenue, collection 
charges and vacancies. A comparison of the above provisions will show 
that whereas under the Income-tax Act every effort has been made to get 
at the true income or profits from the property, no such intention is appa- 
rent in s. 5 of the Punjab Act, which does not permit any deduction in res- 
pect of any items of expenditure except two, and which draws no distinction 
between encumbered and unencumbered property or occupied and vacant 
property. Thus, under s. 3 of the Punjab Act, the tax will be payable, whe- 
ther the property is profitable or not. It would also be payable even though 
there may be a mortgage existing on the property, no matter what the 
amount of interest payable under it may be. Indeed it was contended on 
behalf of the respondent that the omission from the Act of any allowance 
for such outgoings as interest on mortgages is difficult to explain, except on 
the footing that the basis of the tax is something not dependent on the in- 
come of the assessee. 
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It was urged on behalf of the appellant that the difference between the 
two Acts as to the mode of assessing annual value is accidental and is made 
conspicuous only by reason of the number of deductions allowed under the 
present Income-tax Act. It was also pointed out that in the old Income- 
tax Acts, and especially in the Income-tax Act of 1886, deductions were not 
allowed on such a liberal scale. That, however, does not, in our opinion, 
dispose of the matter. It has to be remembered that the Punjab Act was 
passed in 1940, by which time the Income-tax law had been greatly develop- 
ed, and a comparison between that Act and the Indian Income-tax Act as 
it stood then cannot be ruled out lightly. After all, what we have to find 
is whether the intention of the Punjab Act was to tax income, and whether 
in fact it did tax income. If we find that the basis of the tax, though des- 
cribed as annual value, is something not necessarily: synonymous with in- 
come and is something very different from the annual value as estimated 
in the Income-tax Act, we have to seriously ask ourselves whether the tax 
which the Punjab Act purports to impose zan legitimately be said to be in 
substance a tax on income. “Annual value” is after all a mere expression, 
and what we are concerned with is not the mere expression but its meaning 
and scope in relation to actual income. It was easy enough for the Punjab 
Legislature to adopt the standard and the machinery employed in the In- 
come-tax Act for getting at the profits from property, if it was their inten- 

: tion to do so, but it has not been done. The real distinction between these 
two Acts seems to be that whereas the Income-tax Act purports to get at 
the true income, there is no such pretence in the impugned Act which uses 
the annual. value merely for the purpose cf determining the importance or 
the value of the property to be taxed. 

Reference may. be made here to the decision of a special bench of the 
Bombay High Court in Sir Byramjee Jeejezebhoy v. Province of Bombay 1 
The point which arose in that case was prezisely the same as the one raised . 
before us. The point was whether the Urban Immovable Property Tax 
levied by s. 22 of the amended Bombay Finance Act, 1932, was beyond the 
powers ‘of the Bombay Legislature, on the ground that it was essentially a 

on mcome. . 

Section 22 of that Act provided that “there shall be leyied and, paid to 
the Provincial Government a tax on buildings and lands héreinafter called 
the ‘urban immovable property tax’ at ter per cent. of the annual letting 
value of such buildings and lands.” The learned Judges who heard the 
case came to the unanimous conclusion that the Act was not ultra vires, and 
delivered three very elaborate and instructive judgments which deal with 
all the important aspects of the case. These judgments were read to us, al- 
most in extenso in the course of the arguments, and we agree generally with 
the conclusions arrived at in them and with most of the reasonings by which 
they are supported. 

Our own conclusion may be summed up very briefly. In the first place, 
we have to look into the charging section. of the statute, because as was 
pointed out in Provincial Treasurer -of Alberta v. Kerr,? “the identification 
of the subject-matter of the tax is only to be found in that section.” The 
charging section in the present case is s. 3. which in clear terms levies not 
a tax on income but a tax on buildings and lands. It is true that we must 
look not to the mere form but to the substance of the levy, and the tax must 
be held to be invalid, if in the guise of a property tax it is really a tax on 
income. There is however nothing in the, impugned Act to show that there 
was any intention on the part of the Legislature to get at or tax the income 
of the owner from the building., It is true that the annual value was used 


a [1940] Bom. 58, s.c. 42-Bom. LR. 10, 2 [1933] A.C. 710. 
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as the basis, but it was very different from the annual value which may- be 
used for getting at the true profits or income. The annual value, as has 
been pointed out, is at best only notional or hypothetical income and not 
the actual income. It is only a standard used in the Income-tax Act for 
getting at income, but that is not enough to bar the use.of the same standard 
for assessing a Provincial tax. If a tax is to be levied on property, it will 
not be irrational to correlate it to the value of the property and to make 
some kind of annual value the basis of the tax, without intending to tax in- 
come. This is precisely what was emphasized by Broomfield J. in the fol- 
lowing passage in his judgment in Sir Byramjee Jeejeebhoy v. Province of 
Bombay ! (p. 82) :— a 

“Suppose a tax were imposed of x rupees on every house in Bombay, payable by the 
owner. That would be a crude and unequal impost, but perfectly legal. It would be 
more equitable, but still I imagine perfectly legal, if the tax were graded according to the 
size of the building, the number of storeys or rooms, or according to the extent of 
frontage on important streets, or according to the cost of construction. Why should it 
not be permissible to go a little further in the direction of making the amount of the tax 
correspond to the importance and value of the properties, by employing the standard 
basis of assessment of municipal property’ taxes? If annual value had been equivalent 
to income that would not be possible; for income may not be taxed by the Provincial 
Legislature. But when you speak of income being taxed, within the meaning of item 54, 
what has to be considered in my opinion is actual income, and not the hypothetical 

income arbitrarily adopted for income-tax purposes.” 

‘In the case. of Subrahmanyan Chettiar v. Muthuswami Goundan? Sir 
< Maurice Gwyer C. J. observed as follows (p. 201):— 

“It must-inevitably happen from time to time that legislation, though purporting to 
deal with a subject in one list, touches algo on a subject in another list, and the dif- 
ferent provisions of the enactment may be so closely intertwined that blind adherence 
to a strictly verbal interpretation would result in a large number of statutes being 
declared invalid because the Legislature enacting them may appear to have legislated 
in a forbidden sphere. Hence the rule which has been evolved by the Judicial Com~ 
mittee whereby the impugned statute is examined to ascertain its ‘pith and substance,’ 
or its ‘true nature and character, for the purpose of determining whether it is legislation . 
with respect to matters in this list or in that.” 

Again in In re The Central Provincés and Berar Act No. XIV of 19388 
where, as already stated, the question arose whether a tax on the sale of 
motor spirits was a tax on the sale of goods within item 48 of the Provincial 
List or a duty of excise within item 45 of the Federal List, the learned Chief 
Justice observed as follows (p. 43):— 

“It appears then that the language in which the particular legislative powers which 
the Court is now considering have been granted to the Central and Provincial Legis- 
latures respectively may be wide enough, if taken by itself and without reference 
to anything else in the Act, to cover in each case a tax of the kind which has been 
imposed, whether it be called an excise duty, if imposed by the Central Legislature, 
or a tax on the sale of goods, if imposed by a Province.... 

Only in the Indian Constitution Act can the particular problem arise which is 
now under consideration; and an endeavour must be made to solve it, as the Judicial 
Committee have said, by having recourse to the context and scheme of the Act, and 
a reconciliation attempted between two apparently conflicting jurisdictions by reading 
the two entries together and by interpreting, and, where necessary, : modifying, the 
language of the one by that of the other. If indeed such a reconciliation should prove 
impossible, then, and only then, will the non obstante clause operate and the federal 
power prevail; for the clause ought to be regarded as a last resource, a witness to the 
imperfections of human expression and the fallibility of legal draftsmanship.” 

The principles deducible from these pronouncements are (1) that where 
there is an apparent conflict between an Act of the Federal Legislature and 


1 [1940] Bom. 58, s.c. 42 Bom. LR. 10, 2 [1940] F.CR. 188. 
FR: 3 [1939] FCR. 18, 58. 


342 THE BOMBAY LAW REPORTER [VOL L1- 
an Act of the Provincial Legislature, we must try to ascertain the pith and 
substance or the true nature and character of the conflicting provisions, and 
(2) that, before an Act is declared ultra vires, there should be an attempt 
to reconcile the two conflicting jurisdictions, and, only if such a reconcilia- 
tion should prove impossible, the impugned Act should be declared invalid. 

There is also another mode of approaching the subject, which was indi- 
cated by the Judicial Committee in Prafulla Kumar Mukherjee v. Bank of 
Commerce Ld., Khulna, 1 where the question was whether the substance of 
the Bengal Money Lenders Act was money-lending (a Provincial subject) 
or promissory notes or banking (a Federal subject). Their Lordships made 
the following observations (p. 43):— 

“Thirdly, the extent of the invasion by the provinces into subjects enumerated in 
the Federal List has to be considered. No doubt it is an important matter, not, as 
their Lordships think, because the validity of an Act can be determined by discrimi- 
nating between degrees of invasion, but for the purpose of determining what is the 
pith and substance of the impugned Act. Its provisions may advance so far into Federal 
territory as to show that its true nature is not concerned with provincial matters, 
but the question is not, has it trespassed more or less, but is the trespass, whatever 
it be, such as to show that the pith and substance of the impugned Act is not money- 
lending but promissory notes or banking?” 

It is true that in all these pronouncements, the real emphasis is laid on 
the necessity of ascertaining the pith and substance, but they also contain 
useful guidance as to how the Courts should proceed when they have to 
deal with two apparently, conflicting enactments. The conclusion we have 
arrived at is that in substance the impugned tax is not a tax on income, 
that it is not impossible to reconcile the seeming conflict between the provi- 
sions of the two Acts, and that the extent of the alleged invasion by the Pro- 
vincial Legislature into the field of the Federal Legislature is not so great 
in the present case as to justify the view that in pith.and substance the im- 
pugned tax is a tax on income. In pur opinion, therefore, the appeal must 
fail, and it is dismissed with costs to the East Punjab Government, the res- 
pondent in the appeal. 


Appeal dismissed. 





APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


P. V. RAO v. KHUSHALDAS S. ADVANL* 

Certiorari, writ of—Wnt lies against bodies acting judicially or quasi-judicialy— 
What is judicial or quasi-judicial act—Legislature empowering Provincial Govern- 
ment to affect rights of subjects by executive orders—Such orders can be subjected 
to writ of certiorari—What is a true judicial decision—Bombay Land Requisition 
Ordinance (V of 1947), Secs. 3, 10+—Order requisitioning land, passed by Provincial 


1 (1947) LR. 74 LA. 23, s.c. 49 Bom. L. 
R. 568 i 


* Decided, January 4, 1949. O.C J. Appeal 
No. 65 of 1948: Miscellaneous Appiication 
No. 59 of 1948. 

+ The sections run as under:-- 

3. Requisition of land—lIf in the opinion 
of the Provincial Government it is neces- 
sary or expedient to do so, the Provincial 
Government may by order in writing re- 
quisition any land for any public purpose: 

Provided that no land used for the pur- 
pose of public religious worship or for any 
purpose which the Provincial Government 
may specify by notification in the Official 
Gazette shall be requisitioned under this 
section. 


10. Power to obtain information—(1) 
The Provincial Government may, with a 
view to carrying out the purpose of this 
Ordinance, by order require any persorr 
to furnish to such authority as may be 
specified in the order such information in 
his possession relating to any land which 
is requisitioned or is continued under re- 
quisition or is intended to be requisition- 
ed or continued under requisition. À 

(2) Every person required to furnish 
such information as is referred to in sub- 
section (1) shall be deemed to be legally 
bound to do so within the meaning of sec- 
tions 176 and 177 of the Indian Penal Code 
(XLV of 1860). 


\ 
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Government, under Ordinance, can be subjected to writ of certiorari—Act of State 


distinguished from act of Sovereign—Government of India Act, 1935 (2 Geo. VI, 


c. 2), Secs. 306, 176—“Sue or be sued”—“Sue”—Meaning of—General Clauses Act (X 
of 1897), See. 3 (48a) —“Governor”, interpretation of—Personal immunity of Governor 
from suit—Immunity does not extend to Provincial Government—Writ of certiorari 
can lie against Provincial Government in respect of judicial or quasi-judicial acts. 

A writ of certiorari can only be issued against an inferior Court or against a per- 
son or persons who are required by law to act judicially or quasi-judicially. It is 
a high prerogative writ and its purpose is to prevent a judicial or quasi-judicial body 
from acting in excess of the jurisdiction conferred upon it by Jaw or to see that in 
exercising its jurisdiction the body acts in conformity with principles of natural 
justice. Such a writ can never lie to correct executive or administrative acis. An 
executive or an administrative act may be illegal or ultra vires and a subject may 
challenge it in a Court of law, but he cannot challenge it by a writ of certiorari. 
The very basis and foundation of the writ is that the act complained of must be a 
judicial or a quasi-judicial act. The right to obtain a writ of certiorari is a very 
important and valuable right that a subject enjoys. Ii is by means of this writ that 
a subject can compel the judicial or quasi-judicial body to act within the four corners 


' of its jurisdiction, and the Courts should not be chary of exercising their jurisdic- 


tion to issue writs of certiorari and prohibition. Wherever the Legislature entrusts 

to any body of persons other than to the superior Courts the power of imposing an 

obligation upon individuals, the Courts ought to exercise as widely as they can the 

power of controlling those bodies of persons if those persons admittedly attempt 

to exercise powers beyond the powers given to them by an Act of Legislature. 
The Queen v. Local Government Board} referred to. 


To determine whether an act is judicial or quasi-judicial, there must, first of all, be 
a duty cast by the Legislature upon the person or persons who is or are empowered 
to act to determine or decide some fact or facts. There must also be some lis or dis~ 
pute resulting from there being two sides to the question he has to decide. There 
must be a proposal and an opposition. It must be necessary that he should have to 
weigh the pros and cons before he can come to a conclusion. He would also have to 
consider facts and circumstances bearing upon the subject. In other words, the 
duty cast must not only be to determine and decide a: question, but there must also 
be a duty to determine or decide that fact judicially. If the determination or deci- 
sion of the authority results in binding the subject so as to affect his right or impose 
a liability upon him, and if the exercise of the power by the authority is made de- 
pendent by the Legislature upon a contingency or a condition, which condition or 
contingency is an objective fact to be established and not left to the opinion of the 
authority, then the Court would come to the conclusion that there is a duty upon 
the authority not only io decide and determine but to decide and determine judi- 
cially. 

It is open to the Legislature to empower the Government to affect the rights of 
the subject and to impose a liability upon him by a mere executive act of Govern- 
ment arrived at purely by subjective reasoning on the part of Government. But, 
where the Legislature limits the power of Government and makes ıt exercisable only 
upon the happening of a particular contingency (e.g. the existence of a public pur- 
pose), there is clearly an indication of an intention on the part of the Legislature 
not to subject the rights of citizens to executive orders to be issued by Government. 
In such a case, the Legislature intends that Government can only act within its 
limited jurisdiction, that jurisdiction being conditioned on a fact (e.g. land being 
required for a public purpose). The Legislature equally intends that if the Govern- 
ment acts in ‘excess of its jurisdiction, its action can be controlled and corrected by 
a writ of certiorari. 

A Provincial Government or an executive officer can be constituted a Judge to 
decide questions arising between the State and the subject. The role that the Gov- 
ernment or the executive officer has got to play under these circumstances is a judicial 
role and as such the Government or an executive officer is different from the 
State whose rights it has to consider as against the rights of the subject. 


1 (1882) 10 Q.B.D. 309. 
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In cases where there is any doubt as to whether an act to be done by a compe- 
tent authority is a ministerial act or a judicial or extra-judicial act, it is always 
advisable to give the benefit of the doubt to the subject, on ‘the assumption that if 
the Legislature confers power upon an authority to affect rights or impose liability 
upon subjects, the Legislature will not ordinarily confer such power without making 
the power exercisable judicially or quasi-judic:ally. It should not be assumed that 
the Legislature will permit the rights of subjects to be affected and liability being im- 
posed upon them without giving an cpportunity to the subject to be heard in 
support of his own rights. There must, therefore, be a clear indication on the 
part of the Legislature that it not only conferred a power upon a competent autho- 
rity to affect the rights of others and impose liability upon them, but also the power 
it gave was so wide that it could be exercissd without the duty of any judicial 
or quasi-judicial determination. 

A true judicial decision presupposes an existing jispute between two or more parties, 
and involves four requisites: (1) The presentation (not necessarily orally) of their case 
by the parties to the dispute; (2) If the dispute between them is a question of fact, 
the ascertainment of the fact by means of evidence adduced by the parties to the 
dispute and often with the assistance of argumen; by or on behalf of the parties on 
the evidence; (3) If the dispute between them is a question of law, the submission of 
legal argument by the parties; and (4) a decision which disposes of the whole matter 
by a finding upon the facts in dispute and an application of the:law of the land to 
the facts so found, including where required a ruling upon any disputed question of 
law. A quasi-judicial decision involves requisities (1) and (2), does not necessarily 
involve (3), and never involves (4). 

Cooper v. Wilson, relied on. 

Hence, an order of requisition issued by the Province of Bombay under the provi- 
sions of the Bombay Land Requisition Ordinance, 1947, is a quasi-judicial act, which 
can be subjected to the corrective writ of certioram. Such a writ, however, can lie 
only against the Province of Bombay, and not individually against any of its officers. 

Under s. 3 of the Bombay Land Requisition Ordinance, 1947, the Legislature has left 
it to the Provincial Government to decide whether it is necessary or expedient to re- 
quisition any land. The opinion of the Government on this question is conclusive. It 
is, however, not enough that the Government should be of the opinion that it is neces- 
sary or expedient to requisition any land. It can only exercise its power to requisition 
provided the land is being requisitioned for any public purpose. What is a public pur- 
pose is not left to the opinion of the Government. It is an objective fact which has to 
be determined by Government before it can exercise its power. The very exercise of 
the power is made conditional upon the land being acquired for a public purpose. The 
phrase “to do so” in the section means to act in the manner following, and the act which 
is referred to is the act of requisitioning. The expression “for any public purpose” does 
not describe the nature or character of the act, but describes the purpose for which the 
act is to be performed, and therefore the phrase ‘to do so” only refers to the act of 
requisitioning and not the purpose for which the land is to be requisitioned. Thus the 
Legislature has provided an important safeguard in favour of the subject and a power- 
ful check on the power of Government by providing that Government can only exercise 
its discretion to requisition land provided in the first instance it comes to a decision that 
the land to be requisitioned is required for a public purpose. Hence, an order of re- 
quisition cannot be passed by Government merely going through a mental process as to 
whether it is necessary or expedient to requisition any particular land. Nor is it léft 
to Government merely to form an opinion in such a manner and on such materials as 
they think proper. It is incumbent upon Government to decide objectively that the land 
is required for a public purpose. The element of determination and decision indisput- 
ably enters in the order of requisition to be made under s. 3. The section also circum- 
seribes the jurisdiction of Government to make sn order under it, and the hmit of 
Government's jurisdiction is that it is only when land is required for-a public purpose 
that Government is entitled to exercise its power to requisition land. 

The validity of an order under s. 3 does not depend upon its service upon all the 
persons affected by that order. The section does not require that the requisitioning 
order should be addressed to any person. 


3 1 [1937] 2 K.B. 309. 
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Section 10 of the Bombay Land Requisition Ordinance, 1947, must be read as having 
a compelling force and also as being a power coupled with a duty. Reading ss. 10 and 
3 together, it is open to the Court to come to the conclusion that there is a duty upon 
the Government to decide and a right given to the subject to have a decision and a 
decision which is a judicial decision arrived at after considering proper materials and 
evidence as provided by s. 10. 

An act of State is different fundamentally from an act of a sovereign authority. 
An act of State operates extra-territorially. Its legal title is not any municipal law 
but the overriding sovereignty of the State. It does not deal with the subjects of the 
State but deals with aliens or foreigners who cannot seek the protection of the muni- 
‘cipal law. There can be no act of State as between a Sovereign and his subjects. If 
Government justifies its act under colour, of title and that title arises from a municipal 
Jaw, that act can never be an act of State. Its legality and validity must be tested by 
the municipal law and in municipal Courts. It is only'an act not affecting to justify 
itself on grounds of municipal law which is immune from the scrutiny of a municipal 
‘Court. Where possession is taken by Government under colour of a legal title, it does 
not constitute an act of State. Where, therefore, Government seeks to -justify its act 
under a municipal law, it cannot claim as a sovereign authority to: be exempt from a 
municipal Court and cannot claim immunity from having to justify its acts in a muni- 
«cipal Court, 

Section 306 of the Government of India Ace 1935, gives a personal immunity to the 
‘Governor of a Province from being sued in a municipal Court. This immunity extends 
to him even after he relinquishes the post’ of Governor. The immunity, however, does 
mot extend to the Provincial Government. 

The expression “sue or be sued” in s. 176 of the Government of India Act, 1935, is not 
to be construed in a narrow technical sense as referring only to those proceedings in a 
Court of law which can be initiated by the filing of a plaint. “To sue” in the context 
can ‘only mean to claim a civil right in a Court of law by any legal procedure by which 
that civil right can be established. A writ of certiorari can in a proper case be issued 
against the Provincial Government by the High Court of the Province. 

The expreasion “Governor” used in the General Clauses Act, 1897, as equivalent to 
“Provincial Government” does not refer to the Governor in his personal or individual 
-eapacity, but to the constitutional Governor who is the head of the provincial executive 
-and in whose name all the executive authority of the Province is exercised. 

Venkataratnam v. Secretary of State for india,! Thyagarajan v. Government of 
Madras, Kandaswami v. Province of Madras? and In re Banwarilal Roy,’ dissented 
-from. 

_ Lady Dinbai Petit v. Noronha, not correctly decided. 

Per Tendolkar J. If the power to do an act imposing liability or affecting a right 
‘of any person is subject to a condition precedent which requires determination as opposed 
to a condition which is capable of physical demonstration, the power to do that act must 
be judicially exerqjsed, unless the statute conferring the power indicates a contrary 
intention. In determining whether there is a contrary intention the provisions of the 
statute have got to be carefully scrutinised. Where the power to do an act is not 
subject to a condition precedent, in order to constitute a judicial or quasi-judicial. act 
there must be (1) the authority to impose a liability or affect the right of any person, 
(2) the existence of a contest or lis as exemplified by a proposal and an opposition, and 
(3) a duty to decide judicially upon a consideration of facts and circumstances. 

Reg. (Waxford County Council) v. Local Government Board, followed. 

Under s. 3 of the Bombay Land Requisition Ordinance, 1947, while the necessity or 
expediency of requisitioning is a matter for the opinion’ of the Provincial Government, 
the existence of a public purpose is a condition precedent to the exercise of the power 
to requisition. The words “to do so” in the section refer to the nature of the act, viz. 
“to requisition”, and not to the purpose for which the act is done. Whether a public 
purpose exists is a matter to be determined and not a fact of mere physical observation, 
for the existence or otherwise of a public purpose is a mixed question of fact and law. 
‘The act of requisition is therefore a quasi-judicial act, unless the Ordinance indicates an 
intention to the contrary. The act of requisitioning under s. 3 is a quasi-judicial act 
and can be questioned by a writ of certiorari. 

1 (1929) LLR. 53 Mad. 979. 4 (1944) 48 C.W.N. 766. 

2 [1940] Mad. 204. 5 (1945) 47 Bom. L.R. 500. 

3 [1948] Mad. 283. £E [1902] L.R. 2 Ir. 349. 
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The acts of a Sovereign which cannot be questioned in his Courts are acts of State 
strictly so called—-“acts not affecting to justify themselves on grounds of municipal law,” 
but where an act is done under colour of legal title, it may be questioned in the muni- 
cipal Courts. 

The East India Company can indisputably be sued in respect of its commercial deal- 
ings. In respect of acts of State strictly so called the company is no doubt not liable, 
but the immunity does not extend to acts done under colour of legal title although they 
may be acts in discharge of governmental functions -n exercise of the rights of sovereign- 
ty delegated to the company. 

The acts of the Provincial Government which are purported to be done under the 
provisions of any municipal law are liable to be questioned in municipal Courts. 

In the expression “in a personal capacity or otherwise” used in s. 306(1) of the Gov- 
ernment of India Act,, 1935, the words “personal capacity’ mean “private capacity as 
an individual”, and “otherwise” means “public capacity” but again as an individual. 

Section 176(1) of the Government of India Act, 1335, is to be read in two parts. The 
first part provides for the names in which the Dominion and the Provincial Governments 
may sue or be sued and constitutes the Dominion of India and the Provinces ‘juristic 
persons for that purpose. The latter part provides the extent to which they can sue 
or be sued and that is the same extent to which the Secretary of State in Council might 
have sued or been sued prior to the Act. The word “sue” in the section has a wide 
meaning and includes a petition for writs. 

Warr of certiorari. Bombay Land Requisition Ordinance, V of 1947. 

The Bombay Provincial Government requisitioned a flat on the first floor 
of a house named “Paradise” on the Warden Road, in Bombay, under s. 3 
of the Ordinance. 

The house in question belonged to one Dr. M. D. Vakil The flat in dis- 
pute was let by him to one Abdul Hamid Ismail. Ismail was anxious to 
migrate to Karachi in Pakistan. He negotiated with Khushaldas Advani, 
who owned a bungalow in Karachi. It was arranged between them that 
Ismail was to transfer his tenancy of the flat in dispute to the petitioner in 
exchange of the tenancy of the petitioner’s sungalow in Karachi and stipu- 
lated for payment of money to the petitioner for taking up his Karachi busi- 
ness. Accordingly Ismail assigned the tenancy of his flat, on January 29, 
1948, to the petitioner, his son Govindram, and his brother’s daughter’s son 
Hiranand. When Dr. Vakil came to know of the assignment, he objected 
to it. The petitioner went into possession of the flat on February 4, 1948. 

On February 21, 1948, an Inspector of the Health and Local Government 
Department of Bombay saw the petitioner and took from him a writing 
stating that the petitioner had taken possession of the flat on February 4, 
1948, and that there was exchange of tenancy between him and Ismail. On 
February 24, 1948, Dr. Vakil addressed a letter to the *Government of 
Bombay. 

On February 26, 1948, the Government cf Bombay passed the following 
order requisitioning the flat: 

Government of Bombay, Health and Local Government Department Order No. R. 208~- 
I—SP—153-—-N. Bombay Castle, 26th February 1948. 
ORDER 
In exercise of the powers conferred by section 3 of the Bombay Land Requisition 
Ordinance, 1947 (Bombay Ordinance No. V of 1947), Public Purposes Housing, the 
Government of Bombay is pleased to requizition one flat on the first floor of 
the building known as “Paradise” situated at 22 Warden Road, Mahalaxmi, Bombay, 
and owned by Dr. M. D. Vakil, 
By Order of the Governor of Bombay. 
(sd.) P. V. Rao 
Secretary to the Government of Bombay, Health 
and Local Government Department. 

On the same day, the Government addressed a letter to Dr. M. D. Vakil 

as follows:— 
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“With reference to your letter dated’ 24th February 1948 I am directed to forward 
a copy of f Requisition Order No. R 208—I—SP—153_N, dated 28th February 1948, and 
to say that Government has allotted the premises to Mrs. C. Dayaram, Rent Bs. 85, p.m.” 


A copy of the requisition order was served on the petitioner also. 

On February 27, 1948, the Government issued another order, which ran 
as follows:— 
co man of Bombay Health and Local Government Department Order No. 208—I— 

Bombay Castle, 27th February 1948. Order of Government. 

In exercise of the powers conferred by s. 3 of the Bombay Land Requisition 
Ordinance, 1947, (Bombay Ordinance No. 5 of 1947), Government is pleased to 
authorise Mr. A. J. Lalvani, an Inspector in the Health and Local Government 
Department, to take possession of the premises in the building known as Paradise, 

' 22 Warden Road, Mahalaxmi, first floor, which have been requisitioned by Govern- 

ment by Order No. 208—I—SP—153, dated the 26th February 1948. The said 
Inspector Mr. Lalwani is further authorised to take or cause to be taken such steps 
and use or cause to be used such, force as may be in his opinion reasonably 
necessary for SEE possession of such land. 
. By Order of the Governor of Bombay. 

(Sd). P. V. RAO. 
For Secretary to the Government of Bombay, 
; Health and Local Government Department.” 

Copies of the above were sent to the. Commissioner of Police, A. J. Lalvani, 
K. S. Advani and Dr. M. D. Vakil : 

The petitioner replied on the same day through his: solicitors pointing out 
that the Provincial Government had no power to issue a requisition order 
and that the power arrogated to itself by the Government was ultra vires, 
and requested P..V. Rao (respondent No. 1) to give him time to enable him 
to move the High Court in the matter. - 

On March 4, 1949, the petitioner filed a petition in the High Court, pray- 
ing: 

“(a)-that this Hon'ble Court may be pleased to issue a writ of certiorari against the 
respondents calling for records of the case, if any, before them relating to the said 
requisition orders and directions complained against and after making inquiries and 
looking into the same and going into. the question of their legality quash and Set aside 
the same; (b). that this Hon'ble Court may be pleased to issue a writ of prohibition 
against the respondents prohibiting them and their servants and agents from enforcing 
and proceeding in enforcement of the said orders and for directions and threats com- 
plained against; (c) that' this Hon’ble Court may be pleased to pass an order under 
s. 45 of the specific Relief Act against the Ist andjor the the 3rd respondent ordering 
them to'forbear from enforcing or taking or continuing to take any proceedings for 
enforcing ‘the said orders andlor directions and threats complained against; (d) for in- 
terim relief in terms of prayers (b) and (c) hereinbefore pending the hearing and final 
disposal of the petition; (e) for ad-interim relief in terms of prayers (b) and (c) herein- 
above pending the hearing and final disposal of the rule aisi applied for in the first 
instance.” , 

The petition on presentment was heard by Coyajee J. on March 4, 1948. 
His Lordship granted a.rule nisi in terms of prayers (a), (b) and (e) and 
also an interim injunction and stay in terms of prayers (b) and (c). By 
the terms of order made by his Lordship notices of the petition and the rule 
were given to the Dominion of India as also the Province of Bombay. 

The petition was filed in the first instance against P. V. Rao alone; but on 
August 3, 1948, it was amended by adding as parties, (2) the Province of 
Bombay, and (3) G. D. Vartak, a Minister of the Government of Bombay, 
formerly in charge of the Health and Local Government Department. 

The petition was finally heard by Bhagwati J. On July 7, 1948, his Lord- 
ship was hearing other petitions of a like nature, when counsel for the peti- 
tioners applied under r. 180 of the Bombay High Court Rules, 1936, (O. S.) 
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for an order requiring the presence of P. V. Rao for cross-examination upon 
his affidavits and statements madè in them to the effect that the orders and 
directions sought to be challenged were respectively made and given by the 
Government of Bombay and that they had been signed by him for authenti- 
cation as required by law. His Lordship made the order, but it was set 
aside by the Court of Appeal (see 50 Bom. L.R. 721). 

The matter was finally heard by Bhagwati J., who, on September 27, 1948, 
made an order in terms of prayers (a), (b) and (c) of the petition and deli- 
vered the following judgment: 


Buacwart J. [His Lordship, after setting out the facts of the case, proceed- 
ed as follows:] Several issues were raised at the hearing before me but the - 
points which arise for my determination on the petition can be summarised 
as under. It was contended on behalf of the petitioner that the requisition 
order in question was ultra vires and illegal in so far as the order was not 
properly authenticated and signed by respondent No. 1 in accordance with 
law, that the Provincial Government had ne power to requisition premises 
under s. 3 of the Ordinance, that the flat in question was not requisitioned. 
for any public purpose and that in any event the order was not addressed 
to nor-served on the co-assignees of the petitioner. It was further contend- 
ed on behalf of the petitioner that the order being thus ultra vires and ille- 
gal, the petitioner was entitled to obtain the relief which he sought against 
all the respondents in the manner he prayed for in his petition, that the 
requisition order in question was a judicial or a quasi-judicial order, with 
the result that the Court had the jurisdiction to issue a writ of certiorari 
and a writ of prohibition against all the respondents, that even though the 
requisition order in question be held to be an executive order, the Court 
had jurisdiction to issue an order against respondent No. 1 and/or respon- 
dent No. 3 under s. 45 of the Specific Relief Act. It may be noted that no 
order under s. 45 of the Specific Relief Act was sought by the petitioner 
against respondent No. 2. 


It was, on the other hand, contended on behalf of the respondents that 
the orders made under the Ordinance were not judicial or quasi-judicial 
orders\but were merely executive orders made by respondent No. 2 and 
that there was no question of any writ of certierari or prohibition being 
issued by the Court in respect of these orders which were neither judicial 
nor quasi-judicial but were merely executive orders. It was further con- 
tended that respondent No. 1 had not made ary order himself but had mere- 
ly authenticated and signed the order in accordance with the provisions of 
s. 59 (2) of the Constitution Act and was not at all responsible in connection 
with the said orders, that no proceedings by way of writs of certiorari or 
prohibition could ever issue against respondent No. 2 by reason of the fact 
that the Provincial Government included the Governor and s. 306 of the 
Constitution Act provided immunity to the Governor from all proceedings 
in and the processes from any Court in India, that respondent No. 3 was 
merely a Minister to aid and advise the Governor in the discharge of his 
functions as the executive head of the Province under s. 50 of the Con- 
stitution Act and was neither responsible for the making of the order nor 
for the consequences thereof as prayed for by the petitioner. The same was 
the position according to the contentions of the respondents even though 
the requisition order in question be held to be an executive act. It was con- 
tended that respondent No. 2 was in no event liable to an order under s. 45 
of the Specific Relief Act, and that respondent No. 1 merely having authenti- 
cated his signature in accordance with the pravisions of s. 59(2) of the Con- 
‘stitution Act and respondent No. 3 having aided and advised the Gover- 
nor in the discharge of his functions as the executive head of the Province 
in accordance with the provisions of s. 50 of the Constitution Act could not 


1948.] RAO D. ADVANI (0.c.3.)—Bhagrati J. 849° 


be held responsible in any manner whatever for the executive order which 
was passed by the Governor as the executive head of the Province. These 
are the rival contentions of the parties which emerge from the petition and 
the affidavits and the issues which have been raised before me. 

I shall first of all consider whether the requisition order in question was 
ultra vires and illegal as contended by the petitioner. The first objection 
which was taken to the validity of the order was that it was not properly 
authenticated and signed by respondent No. 1 in accordance with the pro- 
visions of law. Section 59(2) of the Constitution Act lays down that orders 
and other instruments made and executed in the name of the Governor 
shall be authenticated in such manner as may be specified in rules to be 
made by the Governor. In accordance with the provisions of this sub-sec- 
tion Rules have been made by the Governor, and Rules 11 and 12 provide 
for the authentication of the signature as under: 

‘J, All orders or instruments made or executed by order or on behalf of the Govern- 
ment of Bombay shall be expressed to be made by or by order of the Governor of 
Bombay. 

12. Save in cases where an officer has been specially empowered to sign an order of 
instrument of the Government of Bombay, every such order or instrument shall be 
signed by either the Secretary, the Joint Secretary, the Deputy Secretary, the Under 
Secretary, or the Assistant Secretary to the Government of Bombay and such signatures 
shall be deemed to be the proper authentication of such order or instrument.” ` 
It was urged that the requisition order in question should have been signed. 
if at all by either the Secretary, the joint Secretary, the Deputy Secretary or 
the Under Secretary or the Assistant Secretary to the Government of Bombay. 
There was no quarrel as to the capacity of the Secretary to the Government 
of Bombay, Health and Local Government Department, to sign the requisi- 
tion order in question by order of the Governor of Bombay. The quarrel 
was that respondent No. 1 was merely the Assistant Secretary to the Gov- 
ernment of Bombay and was not the Secretary to the Government of Bom- 
bay in which capacity he appended his signature to the order. He should 
have signed the order and validly signed it in his capacity as the Assistant 
Secretary to the Government of Bombay, but he did not do so: Being the 
Assistant Secretary to the Government of Bombay, he had no business to 
sign the order as if he was the Secretary to the Government of Bombay, and 
it was therefore urged that the order signed by him had not been authenti- 
cated and signed in accordance with the provisions of law. This argument, 
however, though justifiable in accordance with the strict letter of the law, 
is not, in my opinion, sufficient to render. the order in question invalid or 
illegal. It would have been better no doubt if respondent No. 1 had not 
arrogated to himself „the position of the Secretary to the Government of 
Bombay which he did not in fact occupy. He was merely the Assistant Se- 
cretary to the Government of Bombay and ought to have taken care to see 
that when he appended his signature to the order in question he was cor- 
‘\rectly described by his proper designation. Nonetheless he was the Assis- 
_\tant Secretary to the Government of Bombay and in his capacity as such 

authorised by the Rules of Business to sign the order in question and, in 
my opinion, treating this as a point of substance and not pure technicality, 
‘I am not inclined to hold that the order in question is rendered invalid or 
illegal by reason of the proper designation of respondent No. 1 not having 
been described in the said order. 

The next objection which was urged against the validity of the order in 
question was that under s. 3 of the Ordinance the Provincial Government 
had no power to requisition premises. It was urged that the power to re- 
quisition premises was contained only in s. 4 of the Ordinance which pro- 
vided for the requisition of vacant premises. But if the- power vested in 
the Provincial Government under s. 3 of the Ordinance was to be resorted 
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to, it could only be exercised in respect of the requisition of land, and “land” 
it was contended could not include “premises”. Reliance was placed in sup- 
port of this contention on the definition of “land” to be found in s. 2(1) of 
the Ordinance. “Land” was there defined as including benefits to arise out 
of land, and premises and all things attached to the earth or permanently 
fastened to the premises or things attached to the earth. “Premises” were 
also defined in s. 2(3) of the Ordinance as meaning any building or part of 
a building let or intended to be let separately: including the garden, grounds, 
garages and outhouses, if any, appurtenant to such building or part of a 
building but not to include a room or other accommodation in a hotel or 
lodging house. It was contended that the only power which was vested in 
the Provincial Government under s. 3 of the Ordinance was to requisition 
land for any public purpose, and if any order could be made by the Pro- 
vincial Government having resort to this power, it could only be with re- 
ference to the requisition of land and not premises. Even though the in- 
clusive definition of “land” included premises and all things attached to 
the earth or permanently fastened to the premises or things attached to the 
earth, it was contended that that was only :n order to make it abundantly 
clear that when land was requisitioned it would also include the premises 
which might happen to be constructed over the land. There was no inten- 


tion at all to requisition premises apart from the land on which they would“ 


be situate or constructed. This provision was, it was contended, made in 
order to obviate any argument that it was only “land” meaning thereby the 
soil or the earth which was requisitioned and not the premises and all things 
attached to the earth or permanently fastened to the premises or permanent- 
ly attached to the earth. It was therefore contended that the only thing 
which could be requisitioned under the power vested in the Provincial 
Government under s.3 was “land” and not premises as such, even 
though when land was requisitioned as such it might include premises which 
might have been situate or constructed thereupon. It was not open to the 
Provincial Government under this section therefore to requisition premises 
by themselves apart from the land which would be requisitioned, though 
that land may include the premises which might be situate or constructed 
thereupon. It was also contended that the very manner in which the words 
“premises and all things attached to the earth etc.” were mentioned in the 
inclusive definition of “land” went to show that it was never the intention 
of the Ordinance to requisition parts of premises, i.e., flats or portions of 
flats, in the manner in which it was sought to be done, because if that was 
the intention, it could have been ecually provided, as it was provided 
in the definition of “premises” contained in s. 2(3) of the Ordinance, that 
land included premises or parts of premises and all things attached to the 
earth etc. It was urged that where the Ordinance intended to affect parts 
of premises or parts of buildings in the nature of flats or rooms, ete., the 
intention was made clear by providing for that in terms as it was done in 
the definition of “premises” in s. 2(3) of the Ordinance which defined “pre- 
mises” as meaning any building or part of a building etc., including the 
garden, grounds. garages and outhouses, if any, appurtenant to such build- 
ing or part of a building, etc. 

There is no doubt considerable force in this argument advanced on behalf 
of the petitioner. If one has regard merely to the two definitions contained 
in s. 2(1) and s. 2(3) of the Ordinance put in juxtaposition with each other, 
it would mean as if “land” which is definec in s. 2 (1) is distinct from the 
“premises” defined in s. 2 (3) thereof. One has to have regard, however, to 
the scheme of the Ordinance itself. The Ordinance has been mainly promul- 
gated for the purpose of providing for the requisition of land, for the 
continuance of requisition of land and for certain other purposes, certain 
other purposes being really what would be germane to the main purpose 
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of requisitioning of land and the continuance of the requisition of the 
land. That main purpose was sought to be achieved by the provision 
contained in s. 3 of the Ordinance which vested in the Provincial Gov- 
ernment the power to requisition any land for any public purpose. For 
this purpose the ‘land’ was defined in the manner provided in s. 2 (1) 
of the Ordinance as inclusive of the benefits to arise out of land, and 
premises and all things attached to the earth etc. It was, however, 
incidentally considered necessary in order to provide for the distribution of 
vacant premises amongst the needy people that there should also be power 
of requisitioning of vacant premises. This involved a definition of the word 
“premises” so that it could be definitely indicated what would be the pre- 
mises which would be the subject-matter of the power of requisitioning 
which was going to be provided in s. 4 of the Ordinance, and “premises” 
were therefore defined in s. 2 (3) as any building or part of a building ete. 
'The powers of requisitioning of land and vacant premises, which were res- 
pectively enacted in ss. 3 and 4 of the Ordinance were, however, quite 

” distinct one from the other. The power of requisitioning land provided 
in s. 3 was for any public purpose irrespective of the fact whether that land 
happened to be vacant or occupied. The power of requisitioning of pre- 
mises which was provided in s. 4 of the Ordinance was only in respect of 

vacant premises, premises which were vacant on the date of the notification 
or which would become vacant after such date in any of the modes therein 
prescribed. Under each case certain powers were given to the Provincial 
Government to requisition those vacant premises under certain circum- 
stances. This power of requisitioning vacant premises under s. 4 of the 
Ordinance was a power limited in its operation by the very terms of 
that section whereas the power of requisitioning of land which was provid- 
ed in s. 3 of the Ordinance was much wider in its operation in so far as 
any land could be requisitioned by the Provincial Government for any 
public purpose. That land which could be requisitioned in this’ manner 
for any public purpose by the Provincial Government included premises 
and all things attached to the earth etc. as provided in s. 2 (1) and the 
premises which were included in the definition of “land” could be again the 
premises which were defined in s. 2 (3) as meaning any building or part of 
a building etc. as therein specified, so that the definition of “land” provided 
in s. 2 (1) could include within itself the premises which were in their turn 
defined in s. 2 (3} of the Ordinance, and for the purpose of s. 3 of the Ordi- 
nance which provided for requisitioning of land the land could certainly, by 
the combined operation of s. 2 (1) and s. 2 (3), be construed as inclusive of 
any building or part of a building etc. as defined in s. 2 (3). In my opinion. 
therefore, the Provincial Government had got the power to requisition any 
building or part of a building which was comprised in the definition of 
“premises” which was included in the inclusive definition of “land” given 
in s. 2 (1) and requisition the premises, viz. a building or part of a building 
as if it was a requisition of land within the meaning of that section. This 
contention of the petitioner, therefore, does not avail him and I am not 
inclined to hold that the order in question was ultra vires and illegal as 
contravening the provisions of s. 3 of the Ordinance. 


The next objection which was urged against the validity of the order 
in question was that the order was not made by the Provincial Government 
for any public purpose as required by s. 3 of the Ordinance. It was urged 
that the only power which the Provincial Government had to requisition 
any land was for any public purpose and unless that requirement was satis- 
fied it was not competent to the Provincial Government to make any order 
for requisition of land. The ostensible purpose for which the order in 
‘question was issued was “Public Purposes, Housing” and reading the order 
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in conjunction with the letter dated February 26, 1948, addressed io: 
Dr. Vakil, it appeared that the premises had heen allotted to one Mrs. C. Daya- 
ram, an individual, which was not for any public purpose, and there was 
no evidence on the record to show that the requisition order in question 
was made for any public purpose. It was argued that the requisitioning 
of land for the purpose of allotting it to a particular indivıdual, refugee or 
otherwise, was not for any public purpose within the meaning of s. 3 of 
the Ordinance and that therefore the order in question was vitiated. It was 
contended, however, on the other hand, by counsel for the respondents 
that housing .of refugees was a public purpose and that the flat in question 
was requisitioned by. the Provincial Government for housing the refugees, 
that Mrs. C. Dayaram was one of the refugees, and the requisition of the 
flat in question and the allotment thereof to Mrs. C. Dayaram was sufficient 
to show that the requisitioning of the flat was for a public purpose. It was 
further urged that the Provincial Government was the sole judge of the 
public purpose for which the flat in question was requisitioned, and that 
once they did so, it was not competent to the Court to inquire whether the 
flat in question had been requisitioned by the Provincial Government for 
a public purpose or not. The Provincial Government was the sole judge 
of the public purpose for which the flat in question was requisitioned, and 
once they said that it was requisitioned for public purpose Housing, their e 
statement in, that behalf was not to be questioned by the Court. 


- There is considerable force in this contention of the petitioner. The word’ 
public-purpose has been defined in a decision of their Lordships of the 
Privy Council reported in Hamabai Framji Petit v. Secretary of State. Their 
Lordships observed there as follows (p. 102):— 
~ “The argument of the appellants is really rested upon the view that there cannot be a 
‘public purpose’ in taking land if that land when taken is not in some way or other- 
made available to the public at large. Their Lordships do not agree with this view. 
They think the true view is well expressed by Batchelor J. in the first case, when he 
says (p. 1119):— 

‘General definitions are, I think, rather to be avoided where the avoidance is possible, 
and I make no attempt to define precisely the extent of the phrase “publie purposes” 
in the lease; it is enough to say that, in my opinion, the phrase, whatever else it may 
mean, must include a purpose, that is, an object or sim, in which the general interest of 
the community, as opposed to the particular interest of individuals, 1s directly and vitally 
concerned,’ 

“That being so, all that remains is to determine whether the purpose here is a purpose 
in which the general interest of the community 1s concerned.” 

The test therefore which is laid down by their Lordships of the Privy 
Council is whether it is a purpose, i.e., an object or aim, in which the gene- 
ral interest of the community, as opposed to the particular interest of 
individuals, is directly and vitally concerned. Adopting that test, it is 
clear that in requisitioning the flat in question which was in the occupation 
of the petitioner and his co-assignees, there was no question of serving the 
general interest of-the community as opposed to the particular interest of 
the individuals concerned. The only thing which was sought to be done 
by the Provincial Government by issuing the order in question was to 
deprive the petitioner and his co-assignees of the tenancy rights of the flat 
in question and bestowing the same on Mrs. C. Dayaram, another individual, 
though she happened to be a refugee. There was no question of serving 
the general interest of the community as opposed to the particular interest: 
of the individuals, viz., the petitioner and his co-assignees. That being so, 
it was clearly not a requisition of the flat in question for any public purpose. 

The other argument which was advanced on behalf of the respondents also» 
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does not avail them. According to .the strict terms of s. 3 the Provin- 
cial Government is no doubt the judge of the necessity or expediency to 
requisition the land for a public purpose, and if a public purpose is to be 
served, they are no doubt constituted the sole judges of the necessity or 
the expediency of requisitioning any land for achieving that purpose. They 
are, however, not constituted the sole judges of what is a public purpose for 
the achievement of which they are empowered under the section to requi- 
sition the land. The public purpose has got to exist for the achievement of 
which the Provincial Government is invested with the power to requisition 
the land. Unless and until there was a public purpose in existence for the 
achievement of which they would’ exercise the power invested in them 
under s. 3, there would be no jurisdiction at all in the Provincial Govern- 
ment to make any order for requisition of land. It is only -when that public 
purpose existed that the jurisdiction of the Provincial Government would 
come to be exercised and then and then only would they be invested 
with the discretion of deciding whether it is necessary or expedient to 
requisition any land for the achievement of that purpose. It therefore 
follows that the existence of a public purpose is a condition precedent 
to the exercise of the power of requisitioning invested in the Provincial 
Government by s. 3 of the Ordinance. The Provincial Governments are 
not constituted the sole judges of what that public purpose is. The 
public purpose has to exist before they can exercise any. power, of 
requisition of land within the meaning of that section. It is therefore open 
to the Court to canvass whether any public purpose existed for the achieve- 
ment of which the Provincial Government thought it necessary or expedient 
to requisition any land, and having regard therefore to the circumstances 
which I have mentioned above, I cannot come to the conclusion that the 
requisition of the flat in question was made by the Provincial Government 
for any public purpose within the meaning of s. 3 of the Ordinance. Besides 
the materials which I have above refered to, there is no-evidence which has 


- been led on behalf of the respondents which would go to show that the requi- 


sition of the flat in question was for any public purpose within ‘the mean- 
ing of s. 3. I am therefore constrained to hold that the requisition of the 
flat in question was not for any public purpose within the meaning of s. 3 
and that the requisition order in question was ultra vires and illegal. 


The last objection which was urged against the validity of the order in 
question was that the order was not addressed to and not served on the 
co-assignees of the petitioner. It was urged that the order in question was 
an order requisitioning land which included not only the landlord’s interest 
but also the tenant’s interest therein, and in order to constitute a valid order 
of requisition of the land it was necessary to address and serve the order 
in question to the landlord as well as the tenant, in this case the assignees 
of the tenancy rights of the flat in question. Obviously the order was not 
addressed to anybody, and if at all it was served on anybody, it was served 
on the landlord and only the petitioner but not his co-assignees. It was, 
however urged on behalf of the respondents that the petitioner, who was one 
of the assignees, was in fact served with the order and that it was not for him 
to complain that his other co-assignees had not been served with the order. 
The other co-assignees of the petitioner were not before the Court and 
therefore such an objection was not tenable at the instance of the petitioner 
who himself had been served with the order. This objection of the petitioner 
is' to my mind a very serious one. All orders for requisition of land are 
in the nature of expropriation orders and ‘have got to be strictly construed. 
The land as such even though it is described as the subject-matter of requi- 
sition really comprises within its connotation. the landlord’s interest as 
well as the tenant’s interest herein. If it vested merely in the landlord, 
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there would be no question of serving any cther party except the landlord 
with the order of requisition thereof. But if the landlord had carved out 
an interest of the tenant in the said land by creating a lease of the land, the 
tenant would acquire an interest in the land and it would not do merely 
to acquire the landlord’s interest in the land if a valid order of requisition of 
land has got to be made. A valid order of requisition of Jand should comprise - 
within its terms not only the landlord’s interest but also the tenant’s interest 
in those cases where a tenancy has been created by the landlord in respect of 
the land. All interests in the land which had been created or carved out 
must be requisitioned if a proper order of the requisition of the land was to 
be made. In the case before us, it was known to the Provincial Govern- 
ment by the very terms of the writing dated February 21, 1948, which the 
petitioner passed at the instance of the Inspector that the petitioner was 
occupying the premises by virtue of the assignment in writing dated Jan- 
uary 29, 1948, which assignment had the effect of assigning and transferring 
the tenancy rights in respect of the flat in question in favour of the peti- 
tioner and his co-assignees. With that knowledge in their possession it was 
“necessary for the Provincial Government if they wanted to make a valid 
requisition order to address and serve the requisition order not only on 
the landlord’s interest in the land but also on the interest of the petitioner 
and his co-assignees as assignees of the tenancy rights in respect of the 
said land, or in any event on the tenant’s mterest in land which had not 
then determined in any of the modes known to law. This it was absolutely 
necessary for the Provincial Government to do before any valid requisition 
order could be made by them; and this they failed to do. They not only 
did not address the requisition order in question to the petitioner and his 
co-assignegs who were the assignees of the tenancy rights of the flat in 
question or to the said Ismail, but served the order only on the petitioner 
who was one of the assignees of the same. I have already held in a judg- 
ment delivered by me in Jaigopal Narayan v. The Collector of Bombay,' 
that in order to constitute a valid requzsition order it must be addressed not 
only to the landlord but also to the tenant cf the premises in question, and 
following that decision of mine I do hold that the order in question was not 
in accordance with law and was therefore ultra vires and illegal. 


Having held as aforesaid that the order in question was ultra vires and 
illegal, the next question which I have got tc consider. is what are the reme- 
dies which are available to the petitioner in respect of this order. As stated 
above, he seeks a writ of certiorari and a writ of prohibition against all the 
three respondents and an order under s. 45 cf the Specific Relief Act against 
respondent No. 1 andlor respondent No. 3. In order to obtain a writ of 
certiorari and a writ of prohibition it is necessary in accordance with the 
authorities that there should be a body of persons (1) having legal autho- 
rity, (2) to determine questions affecting rights of subjects, (3) having a 
duty to act judicially, and (4) they skould act in execess of that authority. 
It is only when these conditions are fulfilled that the body of persons is 
subject to the controlling jurisdiction cf the King’s Bench Division exercised 
in those writs. It is also clear that: 

“The tribunal or competent authority should heve power by its determination within 
jurisdiction to impose liability or affect the righs of others, it must exercise some 
right or duty to decide, and the act should be dane by it upon consideration of facts 
and circumstances and imposing liability or affecting the rights of others. The phrase 
“judicial act” must, therefore, be taken in a very wide sense including many acts 
that would not ordinarily be termed judicial. The procedure of certiorari applies in 
many cases ın which the bodies whose acts are criticised would not ordinarily be 
called Courts nor the acts ordinarily be termed judicial acts” (p. 1088). 

1 (1946) O.CJ. Mis No. 155 of 1946, 1946 (Unrep.). 
decided by Bhagwab J., on October 8, 
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“To make an act of a tribunal or competent authority a judicial act, the tribunal 
or competent authority should decide on the materials before it between a proposal 
and an opposition even though the mode in, which the materials are collected and 
placed before it or the process adopted by it in connection with the decision on those 
materials as between the proposal and opposition may not strictly contor to what is 
ordinarily adopted in the regular Courts of law” (p. 1089). 

“The function exercised by the tribunal’ or competent authority may be exercised 
by it in a quasi-judicial manner and not in a strictly judicial way as-a Court of law 
would do. It is, however, incumbent on the tribunal or competent authority to act m 
good faith and fairly listen to both the sides, ie. adjudicate upon the materials before 
it as between a proposal and an opposition, though it is not bound to treat such a 
question as though it were a trial, though it has no power to administer an oath and 
need not examine witnesses and though it can obtam information in any way it thinks 
best, giving a fair opportunity, however, always to. those who are parties in the 
controversy for correcting or contradicting any , relevant statement prejudicial to their 
view,” (p. 1090). 

“In order to decide whether an act is a judicial act so as to invoke the jurisdiction 
of issuing writs of certiorari or prohibition which is vested in the High Court, regard 
must also be had to the terms of the particular rule, the nature scope and eftect 
of the particular power in exercise of which the act may be done read with the 
provisions of the statute” (p. 1091). 

This: was the decision which I arrived at in Juggilal Kamlapat v. Col- 
lector of Bombay.’ After that decision of mine was given there was ano- 
ther decision which was given by Kania J. as he then was, which is reported 
in Kaikhushru Sorabji v. Commissioner of Police, Bombay.2 The learned 
Judge there discussed the very same authorities which I had discussed in 
arriving at my decision in Juggilal.Kamlapat v. Collector of Bombay but 
refused to comment upon the observations contained therein in view of the 
fact that an appeal had been preferred against my judgment and the same 
was pending before the Federal Court. He, however, observed that unless 
the authority invested with the power to pass an order had to act judicially, 
ie. to weigh a question from two sides and decide on the matter, no ques- 
tion of quasi-judicial act can arise. The two sides cannot include himself 
as he is the deciding authority. In respect of orders permitted tq be passed 
under the Defence of India Act and Rules, he was unable to hold that in 
every case the authority passing the order necessarily: acled in a quasi- 
judicial capacity. He, however, adopted the dictum of Das J. in In re 
Banwarilal Roy? that whether an act is a judicial or quasi-judicial act, or 
a purely executive act, will depend on the terms of the particular rule, the 
nature, scope, and effect of a particular power in exercise of which the act 
may be done read with the provisions of s. 15 of the Act, and came to the 
conclusion that on the facts before him the act of the respondent in making 
the order was not quasi-judicial. These are the tests which, have to be 
applied for the' purpose of determining whether an act is a judicial or a 
quasi-judicial act or an executive act. l 

Before applying those tests to the order before me, it is necessary to 
observe what are the relevant provisions of the Ordinance in this behali. 
The power to requisition land as has already been observed is invested in 
the Provincial Government by s. 3 of the Ordinance and it is to be exer- 
cised for a public purpose. Section 6 of the Ordinance provides for payment 
of compensation in respect of land requisitioned or continued to be subject 
to requisition. under the Ordinance and provision is made therein as regards 
the mode in which such amount shall be determined by a proper officer 
appointed for the purpose. Section 10 gives the Provincial Government. 
with a view to carry out the purpose of the Ordinance, power to require 
any person to furnish to such authority as may be specified in the order 
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such information in his possession relating to any land which is requisition- 
ed or is continued under requisition. Section 12 of the Ordinance gives any 
officer or person empowered in that behalf by the Provincial Government 
by general or special order power to enter and inspect any land for the 
purpose of determining whether, and, if so, in what manner, an order under 
the Ordinance should be made in relation to such land. These are the 
powers which have been given to the Provincial Government in order to 
carry out the purpose of the Ordinance. Before the Provincial Government 
therefore may make an order for requisition of land, the Ordinance pre- 
supposes that there should be a public purpose, that such information as 
may be considered necessary may be obtained from any person who is in 
possession of the same relating to the land which is requisitioned or conti- 
nued to be under requisition and that any officer or person empowered in 
this behalf by the Provincial Government may enter and inspect any land 
for the purpose_of determining whether, and if so, in what manner, an order 
under this Ordinance should be made in relation to such land. All these 
powers are for the purpose of determining whether an order for requisition 
should be made or not, and if so in what manner and to what extent. That 
shows really that the Provincial Government or the authority making the 
order of requisition has to bear in his cwn mind a proposal for the requisi- 
tion of land for the public purpose and tke necessity or expediency of 
making an order of requisition on the one hand and also an opposition from 
the point of view of the subject whose land is proposed to be requisitioned, 
which have got to be determined or decided on the various materials which 
he gathers by reason of the information he obtained from persons and local 
inspection, by weighing them one against the other. No doubt ss. 10 and 
12 of the Ordinance are couched in the terms of the powers invested in the 
Provincial Government in this behalf. But all powers which are given 
are correlated with the duties which are owed by the authorities towards the 
persons whose land or interests in land form the subject-matter of the 
requisition. The powers do impose corresponding duties and obligations and 
they are provided for the purpose of gathering all information expressly for 
the purpose of determining, i.e. coming to a determination or a decision 
whether the land which is intended to be requisitioned should in fact be 
requisitioned. There is no doubt that from one point of view it may be 
contended that there are no two sides in this inquiry to use the words of 
Kania J. quoted above. What is, however, important to bear in mind in this 
connection is that the two sides here are furnished by what may be termed 
a proposal and an opposition, the proposal on behalf of the Provincial Gov- 
ernment to requisition the land for a public purpose and the opposition on 
behalf of the subject whose land is being requisitioned which have 
got to be determined or decided on the materials gathered by the autho- 
rities by way of information received and inspection of the land in ques- 
tion. It is these two aspects of the question which have got to be borne 
in mind by the authority when coming to a determination or a decision 
as to whether the land or any part thereof should be requisitioned by him. 
His is a judicial function which is performed by him on weighing these two 
sides of the question. In my opinion the o2servations of Kania J. in so 
far as they require two sides as if there were two parties between whom 
the requisitioning authority had to judge or adjudicate upon go a bit too 
far if taken literally. They have got to be understood not in a literal sense 
but only in this sense which I have mentioned above that there are two 
sides of the question which have got to be determined by the requisitioning 
authority. The question that is to be determined by him is whether he 
should requisition the land in question. For the purposes of determining 
or deciding whether he should requisition the same, he has got to weigh 
within his own mind the two aspects or the two sides, viz. that of a propo- 
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sal and that of an opposition, the proposal on behalf of the Provincial 
Government to requisition the land for a public purpose and an opposition 
on hehalf of the subject whose land is sought to be requisitioned, to be 
determined or decided again on the basis of the materials which he has 
gathered by way of information received from persons possessing the same 
and the result of the local inspection by him of the premises in question. It is 
these Awo aspects of the question which provide really the two sides which 
are contemplated by Kania J. in the portion of his judgment above-quoted. 
They really furnish the proposal and opposition which are really the basis 
of the judicial or quasi-judicial mature of the act of requisition by the 
authority. It is interesting to note that the terms of these sections of 
the Ordinance mentioned above are exactly the same as the terms of 
r. 75A of the Defence of India Rules which I had to consider in 
Juggilal Kamlapat v. Collector of Bombay; the very same powers of obtain- 
ing information, making the necessary inquiries, etc. were to be found also 
in r. 75A as in ss. 10 and 12 of the Ordinance before me. 

It was, however, contended on behalf of the respondents that there was 
a difference in the position which obtains here and the one which obtained in 
the requisition cases under the Defence of India Rules which I determined 
then, and that is that in the Defence-of India Act, Act XXXV of 1939. there 
was enacted s. 15 which by its terms imposed on the authorities an 
obligation to interfere with the ordinary avocaticn of life and the enjoy- 
ment of life as little as may be consonant with the purpose therein mentioned. 
No such provision was to be found in the terms of the Ordinance before me 
and it was therefore contended that the absence of such a provision made 
all the, difference to the position. In my opinion, however, the absence of 
any such provision in the Ordinance before me does not make any difference 
at al. What s. 15 of the Defence of India Act provided was that in 
making any orders under the Defence of India Act and the Defence of 
India Rules made thereunder an authority shoula act in a manner which 
would interfere with the’ ordinary. avocation of life and the enjoyment of 
life as little as may be consonant with the purpose therein mentioned. 
It was at one time suggested that these provisions were merely directory 
and not mandatory, but I held in my judgment in Tan Bug Taim v. Collec- 
tor of Bombay’ that these provisions were mandatory. In spite, however, 
of these provisions of s. 15 of the Defence of India Act having been held 
‘by me to be mandatory, the position which was enunciated by that section 
was nothing more than what any civilised Legislature would contemplate 
while enacting a legislation which encroached upon the liberties of the 
subject. It could not be predicated of any civilised and democratic Legis- 
lature that it had the intention of riding roughshod over the liberties of 
the subject and taking them away with a stroke of the pen investing drastic 
and draconic powers in the executive. The powers which would be given 
to the executive to encroach upon the liberties of the subject would be 
certainly coupled with corresponding duties and obligations not to exercise 
. them in a manner which would be absolutely subversive of those liberties 
or which would interfere with the ordinary avocation of life and enjoyment 
of property more than what would be absolutely necessary for the achieve- 
ment of those purposes for which the powers were invested in the executive. 
Even though the provisions of the nature of s. 15 of the Defence of India Act 
have not been incorporated in thé Ordinance before me. I am not inclined 
to credit the Legislature of a civilised and democratic State like ours with 
the intention to exercise those powers arbitrarily and without the slightest 
regard for the liberties of the subject and in a manner to interfere with the 
ordinary avocation of life and the enjoyment of property any more than 
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what would be absolutely necessary for the achievement of the purposes 
for which the same are invested in them. I should credit the Legislature 
with the intention when a piece of legislation of the type before me was to 
be on the statute book (and the promulgation of the Ordinance by the 
Governor would also be looked at from the same view point) that 
even though it was thought expedient or necessary by the Provincial Gov- 
ernment to requisition land for a public purpose, the Provincial Geverhment 
would exercise all the powers which they had been invested with in a 
manner so as to interfere with the ordinary avocations of life and the en- 
joyment of property as little as may be consonant with the purpose sought 
to be achieved. In the result, I am of opinion that the absence of a provi- 
sion analogous to s. 15 of the Defence of India Act does not make any 
difference to the position and the act of requisition which the Provincial 
Government is authorised to do under s. 3 of the Ordinance is by 
reason ‘of the circumstances which I have above referred to coupled with 
ss. 10 and 12 of the Ordinance, a judicial or quasi-judicial act, determining 
as between a proposal and an opposition on a proper consideration of the 
materials: obtained by the authorities for the purpose by way of informa- 
tion from persons in possession of the same and also by the local inspection 
of the premises in question. whether the lana or any part thereof should be 
requisitioned or not. There would also be -he public purpose on the one 
hand and the rights of the subject whcse property is sought to be requisi- 
tioned to be weighed one against the other and that also would involve the 
question of the determination or a decision om those materials as to whether 
the land or a portion thereof should be requisitioned or not. All this would 
involve the doing of an act which was judicial or quasi-judicial in its 
character. I have, therefore, come to the conclusion that the orders to be 
made under the requisitioning Ordinance’ would be judicial or quasi-judi- 
cial orders and not executive orders. 


If the requisitioning order in question was then a judicial or quasi-judi- 
cial order, the question that remains to consicer is whether if the said order 
was ultra vires and illegal, this Court would have jurisdiction to issue writs 
of certiorari and prohibiticn against the respondents. The order as passed 
would be an ordcr of the Provincial Government and would be authenti- 
cated ‘by the signature of respondent No. 1 who was the Assistant Secretary 
to the Government of Bombay. Respondent No. 3 would certairly be the 
Minister for Health and Local Goverrment Department of the Provincial 
Government and would be the Minister to aid and advise the Governor in 
the discharge of his functions under s. 50 of the Constitution Act. He would 
be the person in charge of the Health and Local Government Department, 
entrusted under Rules of Business framed by the Governor under s. 59 (3) 
of the Act witb all the work to be done in the Health and Local Govern- 
ment Department, which work included that to be done in connection with 
the requisitioning orders under the Ordinance No. V of 1947. If therefore 
a judicial or quasi-judicial order of the nature in question was passed by 
the Provincial Government, it would be either the act of the Provincial Gov- 
ernment which would necessarily include within its description the Gover- 
nor and the Ministers or in any event the Minister for Health and Local 
Government Department and would also as the subordinate official include 
the Assistant Secretary to the Government, viz. respondent No. 1. The Pro- 
vincial Government as such is merely a compendious term for expressing 
the component members of the Government, viz. the Governor, she Minis- 
ters and the subordinate officers. When therefore it is said that the order 
was passed by the Provincial Government, it could either be by the Gover- 
nor and/or the Ministers and/or the Assistant Secretary to the Gcvernment, 
all acting within the spheres assigned to them by the Rules of Business fram- 
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ed by the Governor under s. 59 (3) of the Constitution Act. It has been 
held in King-Emperor v. Sibnath Banerji! that the Ministers are officials 
subordinate to the Governor within the meaning of s. 59 (1 ) of the Consti- 
tution Act. The Assistant Secretary to the Government is certainly an 
officer subordinate to the Governor in every sense of the term. , If there- 
fore an order was made of this judicial or quasi-judicial character by the 
Provincial Government, it would be open to the Court exercising the juris- 
diction invested in the King’s Bench Division to issue prerogative writs of 
certiorari and prohibition against the authority which passed the order in 
question if it was such that the Court would issue the high prerogative writ 
like that in respect of the same. 

It was, however, contended that so far as respondent No. 1 was concerned, 
he did not make the order himself, that it was the order of the Provincial 
Government and that he merely authenticated ‘his signature in accordance 
with s. 59 (2) of the Constitution Act, and it was also contended on behalf of 
respondent No. 3 that he did not make the order ai all, and that the order 
being the order of the Provincial Government, he should not be held in any 
manner responsible for the same. On behalf of respondent No. 2 a larger 
issue was raised, and it was that the Province of Bombay which was the 
name in which the Provincial Government was pursued did include within 
itself the Governor and that this Court had in no event jurisdiction to issue 
prerogative writs of certiorari and prohibition against respondent No. 2 be- 
cause if any such writ were issued it would also be directed against the 
Governor and no such writ could ever issue against the Governor by seule 
of the provisions of s. 306 of the Constitution Act. 

I shall deal with the cases of respondent No. 1 and respondent No. 3 at 
once. Respondent No. 1, as I have already observed, was the Assistant Se- 
cretary to the Government of Bombay and attending to the work in the 
Health and Local Góvernment Department at all material times. It was 
he' who was in charge of the requisition branch and all the orders made 
by the Government were issued under his signature, the signature being 
of course appended as and by way of authenticating the orders of the Gov- 
ernment within the meaning of' s. 59(2) of the Constitution Act. The 
Provincial Government is merely a concept, as I have stated above, or the 
compendious mode of expressing the component members thereof, viz. the 
Governor, and the Ministers. The Governor delegates his executive au- 
thority to the Ministers under the Rules of Business framed by him under 
s. 59 (3) of the Constitution Act and the Ministers who are thus allocated 
the various branches of the business look to the same by reason of the 
delegated authority, delegated to them under the Rules of Business framed 
by the Governor. The Ministers again act by virtue of this delegated au- 
thority on their own initiative as aiding and advising the Governor in the 
discharge of his executive functions and assume the responsibility for the 
work which they do in their various departments. The Ministers also would 
presuniably after laying down the general principles to be followed ask the 
work of the departments to be carried on by the Secretaries to the Govern- 
ment, the responsibility being no doubt primarily their own, though in so 
far as these functions are discharged by the Secretaries, the Secretaries 
would nonetheless be responsible for the same equally with the Ministers 
in respect of the same. Respondent No. 3 was thus the Minister for Health 
and Local Government Department and respondent No. 1 was the Assistant 
Secretary to the Government working under him in that department and 
looking after requisitioning matters. That much is evident from the docu- 
ments on record before me that even though the orders are signed by res- 
pondent No. 1 as the Secretary to the Government, Health and Local Gov- 
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ernment Departmént, there are indications to show that respondent No. 1 
really passed the order in question within the scope of his authority and 
was as much responsible for the same as the Minister for Health and Local 
Government Department under whom he werked. On this basis if it was 
otherwise competent to the Court to do so, it would be competent to the 
Court to issue writs of certiorari or prohibition against respondent No. 3 who 
was the Minister for Health and Local Government Department, and res- 
pondent No. 1 who was the Assistant Secretary to the Government, Health 
and Local Government Department at all material times when the order in 
question was issued by the Provincial Government. No evidence has been 
led before me to show that out of all the distribution of the work between 
the Governor, the Ministers and the Secretaries to the Government, any of 
these persons, viz. respondent No. 3 or respondent No. 1 had nothing to do 
witn the requisition order in question. On the contrary all the circum- 
stances point to this that 1t was either respondent No. 3, the Minister for 
Health and Local Government Department, who was responsible for the 
work which had been entrusted to him under the Rules of Business framed 
by the Governor under s. 59(3) of the Constitution Act or the Assistant 
Secretary io the Government, Health and Local Government Department, 
respondent No. 1, who signed and authenticeted the orders in accordance 
with the provisions of s. 59(2) of the Constitution Act or both who were 
responsible for the requisition order in question, and, if that was so, are 
amenable to the jurisdiction of this Court which it exercises in proper cases 
by issuing the high prerogative writs of certiorari and prohibition. 

This leads me to consider what has bean the main bone of contention bet- 
ween the'‘parties in the case before me, whether a writ of certiorari or pro- 
hibition can be issued against respondent No. 2. Respondent No. 2 is the 
Province of Bombay which is the name in which by virtue of s. 176 of the 
Constitution Act and s. 79 of the Civil Procecure Code the Provincial Gov- 
ernment is being sued and pursued. It was contended and very strenuous- 
ly by counsel for the respondents that the Province of Bombay or in other 
words the Provincial Government means the Governor of Bombay. For 
that purpose reliance was placed on the definition of “Provincial Govern- 
ment” to be had in the General Clauses Act as amended by the India Adapt- 
ation of Existing Indian Laws Order, 1947, which came into force on August 
15, 1947. Under s. 11 of that Order the General Clauses Act, 1897, 
was in its application to the Dominion of India to be subject to certain adapt- 
ations specified in the schedule to the Order, and the adaptation of cL 43(a) 
of s. 3 of the General Clauses Act provided that the Provincial Government 
as respects anything done or to be done after tne establishment of the Domi- 
nion of India should mean in a Governor’s Province the Governor. It was 
therefore contended that the Provincial Government after the establishment 
of the Dominion of India on August 15, 1947, meant the Governor and there- 
‘fore when the Province of Bombay was sued as respondent No. 2 it meant 
the Governor of Bombay, and in so far as under s. 306 of the Constitution 
Act no*proceedings could lie in and no process could issue from any Courts 
of law in India against the Governor, no writ of certiorari or prohibition 
could issue against respondent No. 2. In my opinion, however, the 
General Clauses Act with the adaptation dbove referred to does not apply 
to ss. 176 and 306 of the Constitution Act. It may be interesting to note 
the various changes in the General Clauses Act as they were effected 
from 1935 onwards. When the Government of India Act, 1935, was 
passed by the Parliament there was issued on March 18, 1947, the 
Government of India Adaptation of Indian Laws Order, 1937, which made 
certain changes in the General Clauses Act. Under the terms of that Order 
s. 4(a) was added to the General Clauses Act providing that certain defini- 
tions which were given in s. 3 of the Act inclusive of the definitions of ‘Indian 
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Law’ and ‘Provincial Government’ should apply also, unless there was any- 
thing repugnant in the subject or context to all Indian laws. The definition 
of Indian Laws given in s. 3 (27a) was that “Indian Law” shall include 
any law, ordinance, order, by-law, rule or regulation passed or made at any 
time by any competent legislature, authority, or person in British India; and 
“Provincial Government” was defined in s. 3 (43a) as meaning in a Gover- 
nor’s Province, the Governor acting or not acting in his discretion, and exer- 
cising or not exercising his individual judgment, according to the provision 
in that behalf made by and under the said Act. By this definition of Indian 
Law which was incorporated in the General Clauses Act, the Orders in 
Council as also the Acts of Parliament were brought within that category, 
and even though it may have been enacted in those Acts of Parliament or 
Orders in Council that the Interpretation Act, 1889 (52 & 53 Vic. c. 53) was 
to apply, the same was by an enactment of s. 18(a) therein made not appli- 
sable to the same, by the enactment on the same day, i.e. March 18, 1947, 
of the Government of India Adaptation of Acts of Parliament Order, 1937, 
The result was that on and from March 18, 1947, the Interpretation Act,-1889, 
zeased to apply to the Acts of Parliament or the Orders in Council, but the 
General Clauses Act as adapted came to apply to the same, and the definition 
of the ‘Provincial Government’ thus came to mean in a Governor’s Province 
the Governor acting or not acting in his discretion, and exercising or not 
exercising his individual judgment, according to the provision in that behalf 
made by and under the said Act. This was what I held in my judgment 
in Shripad Dange v. Sir H. V. Divatia.1 The Appeal Court also in Mahomed 
Yasin Nurie v. Shripad Amrit Dange? adopted the same conclusion, though 
not in identical terms. When the Indian Independence Act, 1947, however, 
came into existence on August 15, 1947, there was simultaneously enacted 
what was called the India Adaptation of Indian Laws Order, 1947. Sec- 
tion 11 of that Order made the General Clauses Act applicable to the Domi- 
nion of India until repealed or altered or amended by the Central Legisla- 
ture, subject to the adaptations specified in the Schedule to that Order. While 
defining ‘Provincial Government’ as meaning in respect of anything done 
or to be done after the establishment of the Dominion of India the Gover- 
nor in a Governor’s Province, the definition of “Indian Law” was also 
altered and “Indian Law” as it came to be defined in substituted cl. (a) of 
3. 3 (27) meant - 

“Any Act, Ordinance, Regulation, Rule, order, or bye-law which before the establish- 
ment of the Dominion of India had the force of law in British India or any part thereof 
or thereafter has the force of law in India or any part thereof other than an Acceding 
State, but does not include any Act of Parliament or any Order-in-Council, rule or other 
instrument made under an Act of Parliament.” 

The addition of the last clause that it did not include any Act of Parlia- 
ment took`away from its operation the Constitution Act itself, which was an 
Act of Parliament, with the result that neither the Interpretation Act, 1889. 
applied to the Constitution Act nor did the General Clauses Act apply to 
the same. The result was that this definition of the ‘Provincial Govern- 
ment’ which was enacted in the substituted cl. (43a) of s. 3 of the Gene- 
tal Clauses Act ceased to apply to the Constitution Act altogether. The 
words “Provincial Government” were not defined in the Constitution Act 
itself, with the result that there was no definition of Provincial Government 
which could apply to the Constitution Act after August 15, 1947. The posi- 
tion is thus anomalous, and in order to arrive at the definition of Provincial 
Government’ now, after August 15, 1947, one can only refer to the pro- 
visions in the Constitution Act in relation to the exercise of the executive 
powers of the Government and see what the Provincial Government may 
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possibly include within its description. One has to look at the position 
constitutionally and arrive at his conclusion what is included in the concept 
of the Provincial Government, and no hele can be derived from any of the 
definitions which are to be found either in the Interpretation Act, 1889, or 
the General Clauses Act, 1897, as amended and adapted from time to time. 

Turning, therefore, to the provisions of the Constitution Act in that be- 
half and particularly part 3, Chapters 1 and 2 thereof, one finds that Bombay 
is constituted by s. 46 a Governor’s Province. The Governor is ap- 
pointed under s. 48 holding office as from the date of the establishment of 
the Dominion; his salary and allowances end the provisions to be made for 
enabling him to discharge conveniently and with dignity the duties of the 
office are provided in the third schedule to the Act. The executive autho- 
rity of the Province has to be exercised ən behalf of His Majesty by the 
Governor either directly or through officers subordinate to him under.s. 49. 
Under s. 50 there is a Council of Ministers to aid and advise the Governor 
in the exercise of his functions, and s. 59 provides for the conduct of business 
of the Provincial Government. Under this section the Governor is to make 
rules for the more convenient transaction of the business of the Pro- 
vincial Government and for the allocation among the Ministers of the said 
business. These provisions of the Censtitution Act go to show that the Gov- 
ernor and the Ministers are to constitute the Government of the Province 
The Governor is the constitutional head of she Government and the Ministers 
are there compulsorily associated with him :n the business of the Government 
under the terms of s. 50 and s. 59(3) of tae Constitution Act. As was ob- 
served by the learned Chief Justice in Nurie v. Dange (p. 473) : 

“Constitutionally Government of Bombay is the Governor and his Ministers. Gover- 
nor is not an authority or a person outside the Government of Bombay, but forms part 
of the Government of Bombay, and as I have pomted out earlier, whether be acts a. 
his discretion or exercising his individual judgment, he is a part and parcel of the con- 
stitutional machinery that constittites the Provincial Government or the Government 
of Bombay.” 

We may therefore take it that in the descr:ption of the Province of Bombay, 
respondent No. 2, which is the name in which the Provincial Government is 
sued or pursued, the Governor is included along with the Ministers. 

This position of the Governor and the inclusion of his within the descrip- 
tion of the Provincial Government has led to a considerable difficulty in the 
matter of the writs of certiorari and prohibition. It is a well-kncwn principle 
enunciated by Lord Reading C.J. in Rex v. Speyer Rex v. Cassel! (p. 610): 

“The second ground proceeds upon the assumption that if the Court were to pronounce 
a judgment of ouster in this case we should be making an order upon the Sovereign. 
If that were the true view of such a judgment I should, of course, agree, as this Court 
could not make an order upon the Sovereign ‘To use the words of Cockburn, CJ. in 
The Queen v. Lords Commtussioners of the Treasury? ‘we must start with this unques- 
tionable principle, that when a duty has to be performed (if I may use that expression) 
by the Crown, this Court cannot claim even in eppearance to have any power to com- 
mand the Crown; the thing is out of the cuestior. Over the Sovereign we can have no 
power.” 
The immunity of the Governor from all processes of the Court and also from 
the writs of certiorari and prohibitior. is cleimed on the ground that he is the 
representative of His Majesty and therefore the high prerogative writs which 
are issued in the name of the Sovereign cennot be issued against him who is 
the representative of the Sovereign. There is, however, a fallacy in this 
argument and it is this. Even though the Governor represents the Sove- 
reign, he is not the Sovereign nor is he endowed with any of the attributes 
of the Sovereign. He is merely a representative of His Majesty ta exercise the 
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executive authority of the Province on his behalf. He was appointed by His 
Majesty by a Commission signed under the Royal Sign Manual as from the 
date of the establishment of the Dominion and was to be appointed thereafter 
as the Governor of the Province by the Governor General. He was no doubt 
the head of the executive Government. But neither as the Sovereign nor as 
the representative of the Sovereign, did he enjoy the immunity “from the 
process of the Court which the Sovereign himself enjoyed. It was a recog- 
nition of this very position that required the enactment of his immunity from 
the process of the Court as it was done in s. 306 of the Constitution Act. If 
he was the Sovereign or the representative of the Sovereign to whom no 
process in the name of the Sovereign could ever be addressed, there was no 
necessity of enacting any provision in that behalf in the Constitution Act 
itself. The principles in that behalf were well recognised in the decisions of 
the Courts in England as well as in India; and it was therefore that s. 306 was 
enacted granting him personal immunity in the manner therein mentioned, 
but for the enactment of which immunity he would have been amenable 
to the processes of the Court just as any other individual in the realm. 
It was-this immunity from the process of the Court which was the subject- 
matter of the various decisions which I will refer to hereafter and 
which lay down that the Governor was immune from the processes of 
the Court and from the prerogative writs of certiorari and prohibition, 
and that as he was included in the Provincial.Government or the 
Province, no writ of certiorari or prohibition could issue against the 
Provincial Government or the Province. These decisions I will discuss 
in a moment. It is necessary, however, to irace the history of this immu- 
nity of the Governor from the processes of the Courts as the historical survey 
will throw a flood of light on the real nature of the immunity which he 
enjoys under s. 306 of the Constitution Act. 


The historical survey begins with the East India Company’s Act. 1772, 
(13 Geo. TI, c. 63). Section 15 of that Act rendered the Governor General 
and Members of his Council immune in respect of certain offences, and s. 17 
exempted them and certain other high officers from arrest “or imprisonment 
upon any action or proceeding in ‘the Supreme Court of Judicature at Fort 
William. These restrictions were, however, not relevant to the question 
in dispute and the jurisdiction of. the Supreme Court was not otherwise 
limited. The Supreme Court was. established by Letters Patent dated 
March 25, 1774, at Calcutta with plenary powers. A conflict arose in con- 
sequence between the Judges of the Court and the executive Government, 
and it was thought desirable in the interests of good administration to limit 
the powers of the Court. The East India Company Act, 1780 (21 Geo. ILI, 
c. 70) was passed with a view to secure that object. The preamble to that 
Act recites the necessity of eliminating the fears and apprehensions in the 
minds of the inhabitants and preventing further mischiefs which may pos- 
sibly ensue if a reasonable and suitable remedy was not provided. Section 
1 enacted the general immuriity of the Governor General and Council from 
the jurisdiction of the Supreme Court of Fort William for or by reason of 
any.act or order, or any other matter or-thing whatsoever counselled, order- 
ed or done by them i in their public capacity only. Section 2 provided exemp- 
tion from liability of any person or persons for any act or acts done by the 
order of the Governor General and Council in writing and any order issued 
by -them in that behalf was to provide a sufficient justification of their acts 
and they were entitled to be fully justified, acquitted and discharged from 
all and every suit, action and process whatsoever. After enacting these im- 
munity and discharge from Hability in the respective ss. 1 and 2, s. 3 
proceeded to enact an exception that with respect to such order or orders 
as do or shall extend to.any British subject or subjects, the Court shall have 
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and retain as full and competent jurisdiction as if this Act had never been 
made; and s. 4 enacted another exception not only with regard to the 
Governor General and Council but also with regard to the person or persons 
acting by or under their orders that they were to be nonetheless liable in 
respect of the same to the competent Courts in the United Kingdom. This . 
immunity of the Governor General and Council from the jurisdiction of the 
Supreme Court was a very importent provision which was made for the 
first time by the East India Company Acs, 1780, and it ran right through 
the various Charters and the Acts of Parliament which were enacted from 
time to time, and it was preserved in the Letters Patent establishing the 
Supreme Court of Judicature at Bombay (The Charter of 1823), in s. 9 
of the Indian High Courts Act, 1861, in the original Letters Patent of our 
High Court in 1862 and in the amended Letters Patent in- 1865 by invest- 
ing the Supreme Court and thereafter the High Court with the same juris- 
diction as the Supreme Court at Calcutta. This immunity, however, has 
been construed by the High Court of Madras and also by the High Court of 
Calcutta as an absolute immunity from the jurisdiction of the Courts alto- 
gether basing their decision on s. 3 of the East India Company’s Act of 
1780 and the interpretation of the words “British Subject” appearing 
therein. The learned Judges of the Madras High Court in Venkataratnam ` 
v. Secretary of State for India! and Das J. of the Calcutta High Court in 
In re Banvarilal Roy? held that section 3 of the East India Company’s Act, 
1780, had reference only to section 2 thereof and not to section 1, meaning 
thereby that the exception in those cases where the order or orders of the 
Governor General and Council affected British subject or subjects was opera- 
tive only in respect of person or persans doing act or acts by the order of the 
Governor. General and Council and did not touch the immunity of the Gover-. 
nor General and Council which was enacted in section 1 thereof. I am unable 
to accept this construction. Sections 1 and 2 of the Act provided for immu- 
nity of the Governor General and Council as also exemption from liability 
of person or persons for any act or acts done by or under their orders, and 
section 3 provided for the consequences in those cases where the order or 
orders affected British subject or subjects. in which case it was provided 
that the Court shall have and retain as full and competent jurisdiction as 
if that Act had never been made. What was enacted was that in those 
cases where an order or:orders of the Governor General and Council 
affected British subject or subjects the Courts were to have full and com- 
petent jurisdiction as if the Act had never been made and as if no immunity 
from jurisdiction and exemption from liability as had been enacted in sec- 
tions 1 and 2 thereof had ever been enacted. Section 3 affected both the 
Governor General and Council and the person or persons acting under their 
order or orders as regards the jurisdiction of the Court, and in my opinion 
the immunity from jurisdiction which was given to the Governor General 
and Council was also taken away in those cases where their order or orders 
affected British subject or subjects. Coming to s. 4 it was again an excep- 
tion affecting both the Governor General end Council as well as person or 
persons acting under their order or orders so far as the competent Court in 
the United Kingdom was concerned. I read both these provisos as affect- 
ing not only the person or persons acting under the order or orders of the 
Governor. General and Council but also the Governor General and Council. 
Section 3 is not an exception or proviso to section 2 as construed by the 
learned Judges of the Madras High Court and the Calcutta High Court but 
is an exception to both ss. 1 and 2. I might even go so far as to say that 
section 3 is a proviso or an’exception to section 1 only and not even section 2 
of the Act, because the question of jurisdiction of the Court was the subject 
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matter of the enactment of section 1 only and not of s. 2, section 2 confining 
itself merely to the exemption of liability of the various persons coming 
before the Court. I am therefore of opinion that in those cases where the 
order or orders of the Governor General and Council affected British sub- 
ject or subjects, there was no immunity given to the Governor General and 
Council by this East India Company’s Act, 1780. 

The words “British subject” or subjects in the connotation of the term 
under the circumstances as then obtained and up to the year 1858 when 
there was the transfer of the Government from the East India Company 
to the Crown meant only European British subjects as distinguished from 
Native British subjects. But when there was the transfer of the Govern- 
ment from the East India Company to the Crown the position that obtained 
was that all the subjects of the Queen in British India came within the des- 
cription of British subjects as is observed in Halsbury’s Laws of England, 
1st Edn., Vol. X, Art. 1023, at page 588: 

“The political status of natives of India gives rise to some curious questions that are 
not easy of determination. Before the Government had passed from the Company to 
the Crown it was a matter of doubt whether natives of India (except in the island of 
Bombay, which had once been a Crown possession) were ‘British subjects,’ as that term 
was occasionally used in Acts of Parliament relating to India. Since the Government of 
India Act, 1858, this doubt can no longer exist, so far at Jeast as natives of British India 
are concerned.” 

This statement is based on the well-known principle which is enunciated 
in Maxwell on Interpretation of Statutes, 9th Edn., p. 82, quoted by Venkata- 
ramana Rao J. in Raja of Vizianagaram v. Secretary of State for India 1 
(pp. 444-445) : 

“Except in some cases where the principle of excessively strict construction has been 
applied, the language of a statute is generally extended to new things which were not 
known and could not have been contemplated by the Legislature when it was passed. 
This occurs when the Act deals with a genus, and the thing which afterwards comes 
into existence is a species of it. Thus, the provision of Magna Charta which exempted 
lords from the liability of having their carts taken for carriage was held to extend to 
degrees of nobility not known when it was made, as dukes, marquises, and viscounts” 
It was in accordance with this principle that the words “British subject” on 
the passing of the Government of India Act, 1858, came to have an extended 
meaning as including the natives of British India. If that was so, the im- 
munity from jurisdiction of the Court which was enacted in the case of the 
Governor General and Council by s. 1 of the East India Company Act, 1780, 
and which was enacted as not existing in the case of order or orders affecting 
British subject or subjects by virtue of s. 3 thereof came to be extinguished 
altogether as regards all British subjects includng the natives of British 
India. The result of this, in my opinion, was that after 1858 there was no 
immunity of the Governor General and Council from the jurisdiction of the 
Supreme Court and thereafter the High Court for or by reason of any act 
or order or any other matter whatsoever counselled, ordered or done by 
them in their public capacity only. 

This was the position as it obtained up to the enactment of the Government 
of India Act, 1915, (5 & 6 Geo. V. c. 61). By s. 106 of that Act “Jurisdiction 
of the High Courts” was defined and subject to the provisions of the Letters 
Patent they were to have all such jurisdiction, powers and authority as 
were vested in those Courts respectively at the commencement of this Act. 
Section 110 of the Act laid down the exemption from jurisdiction of High 
Courts in cases of the Governor General, each Governor, Lieutenant Governor 
and Chief Commissioner and each of the members of the Executive Council of 
the Governor General or of a Governor or Lieutenant Governor, and a minister 
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appointed under the Act, the exemption in case of the Minister having been 
really brought in by the Government of India Amended Act, 1919 (9 & 10 
Geo. V., e. 101). This, in my opinion, is the first time when these exemp- 
tions were enacted in favour of these persons from the jurisdiction of the 
High Courts. This exemption of the Governor from the orginal jurisdic- 
tion of the High Court by anything counselled, ordered or done by him in 
his public capacity only contmued up to 1935 when the Government of 
India Act, 1935, was enacted. Section 223 of that Act provided for continu- 
ing the jurisdiction of the existing High Courts and s. 306 enacted the per- 
sonal immunity of the Governor General, Governor or Secretary of State in 
the following terms: 

“No proceedings whatsoever shall le m, and no process whatsoever shall issue from, 

any Court in India against the Governor-General, or against the Governor of a Province, 
or against the Secretary of State whether in a personal capacity or otherwise, and, ex- 
cept with the sanction of His Majesty in Council, no proceedings whatsoever shall lie in 
any Court in India against any person who has been the Governor-General, the Governor 
of a Province, or the Secretary of State in respect of anything done or omitted to be 
done by any of them durmg his term of ‘office in performance or purported performance 
of the duties, thereof.” 
The rest of the provisions of this section are not material for the purpose 
of this inquiry. It may be noted that in this s. 306 the immunity of the 
Ministers from the jurisdiction of the Court was deleted and the immunity 
of the Governor from such jurisdiction was expanded in so far as it was 
extended to the Governor whether in a personal capacity or otherwise from 
the one which he enjoyed in respect of acts done by him in his public capa- 
city only in the earlier enactment of 1915. 

This was the provision of immunity enacted in section 306 of the Consti- 
tution Act which came to be considered by the learned Judges of the 
Madras High Court and the Calcutta High Court in Venkataratnem’s case 
and In re Banvarilal Roy’s case. The learned Judges on a construction of this 
section held that the immunity of the Governor from proceedings in and pro- 
cesses of the Court whether in a personal capacity or otherwise covered also 
proceedings in the nature of writs of certiorari and prohibition and that in so 
far as the Governor was included in the Frovincial Government or the Pro- 
vince, it was not competent to the Courts ta issue any such high prerogative 
writs against the Provincial Government or the Province. There is no doubt 
from what has preceded above that constitutionally the Governor is a part 
and parcel of the Government and is included in the description of the Pro- 
vincial Government or the Province, and if the position is rightly conceived 
to be that no proceedings can lie or process can issue against the Governor by 
virtue of s. 306 of the Constitution Act, no proceedings can lie or the process 
can issue also against the Provincial Government or the Province because 
the result of the entertainment of such proceedings or issue of such process 
against the Provincial Government or the Province would be that the 
Governor as included therein would also be affected thereby. This was the. 
ratio of the decisions of the Madras High Court in Venkatratnam’s case and 
the Calcutta High Court in In re Banwarilal Roy’s case. The same ratio was 
adopted also by Coyajee J. in Lady Dinbsi Petit v. Noronha.’ This decision 
was, however, taken to the Appeal Court. The learned Judges cf the Appeal 
Court held that the Provincial Governmert was not a party to the proceed- 
ings. The decision of the Appeal Court is reported in Lady Dinbai Petit v v. 
Noronha.? The learned Acting Chief Justice observed (p. 264): 

“By this conclusion I should not be understood to be in agreement with the reasoning 
of the learned trial Judge on the interpretation of section 306(1) of the Government of 
India Act. It is not necessary to decide that point and I pronounce no opmion for or 
against the conclusion of the learned Judge in that respect.” 
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Chagla J. as he then was also observed (p. 270): 


“I agree with the learned Chief Justice that I: should not be taken to accept, with res- 

pect, the observations of the learned Judge below as to the construction of s. 306 of the 
Government of India Act.” ; 
'This being the position, the matter is at large with regard to the construc- 
tion of s. 306 of the Constitution Act and the immunity of: the Governor 
from all proceedings in and processes of the Courts inclusive of the writs 
of certiorari and prohibition and I feel free to pronounce upon the same. 


‘From what has gone above, it will be clear that the Governor whether in 
a personal capacity or otherwise is immune from the process of Courts and 
all proceedings therein inclusive of the writs of certiorari and prohibition 
under the terms of s. 306 of the Constitution Act. The conclusions which 
have been reached in this behalf by the learned Judges of the Madras High 
Court and Calcutta High Court as also by Coyajee J. in the obiter which he 
pronounced are so far correct. Proceedings would no doubt include peti- 
tions as also: all applications made to the Court inclusive of those for the 
issue of the high prerogative writs of certiorari, prohibition, etc., and if s. 
306 as it has been construed by these learned Judges stood by itself, there 
would be nothing more to say. I have carefully scrutinised the judgments 
of all the learned Judges reported in Venkataratnam’s case, In re Banwarilal 
Roy, Lady Dinbai Petit v. Noronha, as also the latest decision of the Madras 
High Court in Kandaswami v. Province of Madras.’ As I have stated 
above, they all turn on the construction of s. 306 of the Constitution Act, but 
the one characteristic feature which I have observed in all these judgments 
is that in none of these judgments did the learned Judges construe the 
effect of the proviso to s. 306 of the Constitution Act which ran as under: 

“Provided that nothing in this section shall be construed as restricting the right of 
any person to bring against the Federation, a Province or the Secretary of State such 
proceedings as are mentioned in Chapter II of Part VII of this Act.” 

It may be noted that after the Indian Independence Act, 1947, the provisions 
of the Constitution Act have been adapted and the present s. 306 runs as 
under: — 

“No proceedings whatsoever shall lie in, and no process whatsoever shall issue from, 
any Court in India against the Governor-General or against the Governor of a Province, 
whether in a personal capacity or otherwise, and except with the sanction of the Gov- 
ernor-General no pro¢eedings whatsoever shall lie in any Court in India against any 
person who has been the Governor-General, His Majesty's Representative for the exer- 
cise of the functions of the Crown in its relation with Indian States, the Governor of a 
Province or the Secretary of State in respect of anything done or omitted to be done 
‘by any of them during his term of office in performance or purported performance of 
the duties thereof : ’ 

Provided that nothing in this section shall be construed as restricting the right of any 
person to bring against the Dominion, or a Province, such proceedings as are mentioned 
in Chapter II of Part VII of this Act.” . , 

‘The difference in the phraseology is due to the fact that after the Indian 
Independence, Act, 1947, India has become a Dominion and the powers of His 
Majesty in Council have now come to be exercised by the Governor General. 


This therefore brings me to consider what are the rights of persons to 
‘bring against the Dominion or a Province such proceedings as are mentioned 
in Chapter III of Part VII of the Constitution Act. The suits and pro- 
ceedings which a person may bring against the Dominion or the Province 
are specified in s. 176 of the Constitution Act as under: 

“Suits and proceedings: The Dominion may sue or be sued by the name of the 
Dominion of India and a Provincial Government may sue or be sued by the name of 
-the Province, and, without prejudice to the subsequent provisions of this chapter, may, 
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subject to any provisions which may be made by Act of the Dominion Legislature or a. 
Provincial Legislature enacted by virtue of powers conferred on the Legislature by this 
Act, sue or be sued in relation to their respective affairs in the like cases as the Secre- 
tary of State ın Council might have sued or been sued if this Act had not been passed.” 

In order to appreciate what are the suits and proceedings which can be 
had against the Dominion or the Province, one has to trace the history 
backwards right from the Secretary of State in Council to the East India 
Company. Before the enactment of the Constitution Act, 1935, we had the 
Government of India Act, 1915, and an anelogous provision was to be found. 
in s. 32 of the Government of India Act, 1915, which conferred the same right 
of suits against the Secretary of State as existed against the East India 
Company as if the Government of India Act, 1858, had not been passed. The 
Government of India Act, 1858, contained in s. 65 the provisions as regards 
suits to be filed by or against the Secretary of State in Council in the terms 
following: 

“The Secretary of State in Council shall and may sue and be sued as well in India 

as in England by the Name of the Secretary of State in Council as a Body Corporate; 
and all Persons and Bodies Politic shall and may have and take the same Suits, Reme- 
dies, and Proceedings, legal and equitable, agairst the Secretary of State in Council 
of India as they could have done against the said Company; and the Property and Effects 
hereby vested in Her Majesty for the Purposes of the Government of India, or acquired 
for the said Purposes, shall be subject and liable zo the same Judgments and Executions 
as they would while vested in the said Company have been lable to in respect of Debts 
and Liabilities lawfully contracted and incurred by the said Company” 
This Government of India Act. 1858, was passed on the transfer of the Gov- 
ernment from the East India Company to the Crown, and by the terms of 
this section 65 thereof whatever suits, remedies and proceedings legal and 
equitable could be had against the East India Company could be had there- 
after against the Secretary of State in Council. 

Tracing back the history thus from 1935 to 1858 one is thrown back on 
this position that in order to appreciate what suits'and proceedings could be 
had against the Secretary of State in Council one has got to find out what 
suits and proceedings could be had: against the East India Company itself 
befgre the transference of the Government to the Crown in 1858. So far as 
the East India Company is concerned, there are a number of authorities 
which lay down what the poisition cf the East India Company was in the 
matter of suits, remedies and proceedings, legal and equitable to be had 
against them. . 

I shall refer first of all to Eggar’s Laws of India, Vol. I, p. 60: 

“The East India Company were merchants, in the first instance, and were not likely- 
to have made any claim to the privilege which is accorded to the Sovereign personally. 
Their sovereign powers grew upon them by degrees and there was no point at which 
their character definitely changed into that of a sovereign so as to make any change in 
their legal position of so drastic a nature. Apart from the attitude of the Courts towards 
‘Acts of State’ done in the foreign relation of the Company the only exemption from 
liability which the Company appear to have possessed by reason of the ‘sovereign’ func- 
tions which they performed was that as = Department of Government they were not 
responsible on the ground of mere agency for the acts of public servants. 

A claim of personal exemption on the ‘ground of sovereignty was put forward, on be- 
half of the Company, in 1831, in the case of The Bank of Bengal v. The United Company 
` 1 Bignell, 87. 89, by way of a novelty ın argument. This was an action upon an instrument 
which purported to be a promissory note cf the Company; it was a forged note, but it 
bad been initialled as being valid by a servant of the Company in the course of his duty. 
Tt was held, by Grey, C.J., that there was not such a recognition of the note as to bind 
the Company; and it was unnecessary to decide whether the sovereignty of the Company 
‘would have protected them from suit; but be considered the plea and rejected it.” 

The remarks of Grey C. J. at page 119 in The Bank of Bengal v. The United 
Company are apposite in this connection: 
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“The Advocate-General is supposed to have maintained that the Company could. not 
be sued in consequence of their having something of a sovereign character. That pro- 
position in my opinion cannot be supported. It is only the sovereign himself who cannot 
be sued, and that sovereign is the King of the United Kingdom. It is a confusion of 
terms, if I may be allowed to say so without meaning any reproach to the Advocate- 
General, to call the United Company sovereigns, for the whole sovereignty is reserved 
to the King alone or in Parliament. It is true that certain powers usually vested in the 
sovereign are temporarily, and under control, intrusted to the Company on account of 
these territories being so far distant that the Crown and Parliament cannot be consulted 
as emergencies may arise. That must be the case to a greater or less extent in the 
government of all distant territories, and though the Company has been invested with 
larger powers than have been given to any other Government under the Crown, yet as 
to none of those powers, not even as to the power of waging war, has it any sovereign 
rights. As to the power of waging war, as well as other powers, it is subject to the 
control of his Majesty, acting by his ministers, who may stop or prohibit a war. Al- 
though the Company are invested with powers which usually abide in the sovereign, yet 
they are none of them .sovereign in the hands of the Company, who are in every 
‚respect subject to the control of him who alone is the sovereign, and they are also subject 
to the control of Parliament. The confusion arises, as it seems to me, from its not having 
been distinctly perceived that the powers which are usually called sovereign, and which are 
sovereign while they remain in the sovereign himself, cannot, except in a colloquial and 
inaccurate use of language, be considered to constitute those persons sovereigns who 
exercise them in subordination to him wha is in fact the only sovereign. This is a very 
material point, because it is impossible to sue the sovereign in any state, for he is the 
fountain of justice, and cannot therefore be made defendant in an action H would be 
a gross contradiction to say a writ of execution should run against him in whose name 
it is drawn out. According io the theory of the law, the whole course of justice ema- 
nates from the soyereign; and for that reason neither the King nor the Parhament, in 
whom the sovereignty of the whole British possessions resides, can be made defendants 
in any action properly so called, that is to say, in any case where the powers of the law 
are to be directed against the defendant. To make them defendants would involve an 
absurdity, for it would be directing the powers of the law against the source from which 
the law itself emanates. As it appears to me however there is nothing whatever in the 
political rights of the East India Company which can make it wrong to sue them in a 

‘municipal Court, even as to matters of Government. It is the King alone who has that 
exemption, and the Company stand in a similar situation to that in which all individuals 
are placed who are Governors of colonies. They are not necessarily exempt from actions 
on account of any sovereign character belonging to them, but even as to matters of 
government they may be liable to an action, if it has been the intention of any statute 
to make them so liable; or in matters of contract they would be liable if'it had been 
their own intention, or that of their lawfully authorized agents, to render themselves 
so in any case where the law makes it lawful for them to contract.” 


‘As a matter of fact the Charters of the 'Mayor’s Courts which were esta- 
plished in India in 1726 and in 1753 provided for suits against the East India 
Company and also provided for an action against the Company in which the 
appearance in the Court should be made by the Governor or President of 
Council. The Supreme Court was established for the definite purpose of 
controlling the acts of the Company, and the Charter of 1774 gave jurisdic- 
tion in all pleas, real, personal or mixt against the United Company of Mer- 
chants trading to the East Indies. In this no distinction was made between 
the political and commercial character of the corporation. 

There is a decision of their Lordships of the Privy Council enored in 
The Secretary of State in Council of India v. Kamachee Boye Sahaba ! in 
the year 1859, which lays down what were the cases in which the East India 
Company could be sued in the Municipal Courts. Dealing with an argument 
that the East India Company were trustees of the Crown and under certain 
restrictions were empowered to act as sovereign State with other sovereign 


“1 (1859) 7 MILA. 476. 


L. R.—24 7 


` 


870 THE BOMBAY LAW REPORTER. [vouL, LI. 


States in India and that over the acts done in that particular case no Muni- 
cipal Courts had any jurisdiction, their Lordships observed (p. 530): 


“The careful and able review of the several Charters and Acts of Parliament bearing 

upon the subject which they had the advantage of hearing at the Bar, has satisfied them 
that the law, as it stood in the year 1839, is accurately stated in the following passage 
in the judgment of Chief Justice Tindal in case of Gibson v. East India Company’ 
in which, after referring to various legislative enactments, he observes that from these— 
‘It is manifest that the East India Company have been invested with powers and privi- 
leges of a twofold nature, perfectly distinct from each® other; namely, powers to carry 
an trade as merchants, and (subject only to the prerogative of the Crown, to be exercised 
ty the Board of Commissioners for the affairs of India), power to acquire and retain and 
govern territory, to raise and maintain armed forces by sea and land, and to make peace 
er war with the Native powers of India.’ That acts done in the execution of these Sove- 
reign powers were, not subject to the control of the municipal Courts, either of India 
or Great Britain, was sufficiently established by the cases of The Nabob of Arcot v. The 
East India Company, in the Court of Chancery, in the year 1793; and The East India 
Company v. Syed Ally,? before the Privy Council in 1827. The subsequent Statute, 3rd 
and 4th Will. IV, c. 85, in no degree diminishes the authority of the East India Com- 
pany to exercise, on behalf of the Crown of Great Britain, and subject to the control 
thereby provided, these delegated powers of Sovereignty.” 
This decision laid down the distinction between the acts which were done 
by the East India Company in their capacity as trustees and merchants and 
the acts done by them in exercise of the’ sovereign powers which were dele- 
gated to them by the Crown, and it was only in respect of the acts falling 
within the latter category that the Municipal Courts, in the opinion of their 
Lordships, had no jurisdiction or control. This was the position in 1839 as 
observed by their Lordships of the Privy Council in 1859, and the passing of 
the Statute, 3 & 4 Will IV, c. 85, made no difference to the position. 


The same distinction was also observed in a decision reported in P. & O. 
S. N. Co. v. Secr. of State for India.< The decision was the decision of the 
Supreme Court of Calcutta delivered by Peacock C. J. The learned Chief 
Justice there reaffirmed the principle in The Bank of Bengal v. The United 
Company * above referred to and observed (p. 9): 

“We concur entirely in the opinion expressed by Chief Justice Grey in the case 
of The Bank of Bengal v. The United Company (Bignell Rep. p. 120) which was cited 
in the argument, that the fact of the Company’s having been invested with powers 
usually called sovereign powers did not constitute them sovereigns. This is clear 
(extract from p. 119) from the recital in the 53rd Geo. II, c. 155, by which the terri- 
tories then in the possession and under the government of the East India Company, 
with the revenues thereof, were vested in them for a further term, without pre- 
judice to the undoubted sovereignty of the Crown in and over the same, or to any 
claim of the said Company to any rights, franchises, or immunities.” 

“It was contended in argument that the Secretary of State in Council, as regards 
his liability to be sued, must be considered as the State, or as a public officer em- 
ployed by the State. But, in our opinion, his liability to be sued depends upon an 
express enactment in the 2ist and 22nd Vict., c. 106, by which he is constituted a 
mere nominal defendant for the purpose of enforcing payment, out of the revenues 
af India, of the debts and liabilities which had been contracted or incurred by the 
East India Company, or debts or liabilities of a similar nature which might after- 
wards be contracted or incurred by the Government of India. We are further of 
opinion that the East India Company were not sovereigns, and, therefore, could not 
claim all the exemption of a sovereign; and that they were not the public servants 
of Government, and, therefore, did not fall under the principle of the cases with 
regard to the liabilities of such persons; but they were a company to whom sove- 
reign powers were delegated, and who traded on their own account and for their 
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own benefit, and were engaged in transactions partly for the purposes of govern- 
ment, and partly on their own account, which, without any delegation of sovereign 
rights, might be carried on by private individuals. There is a great and clear dis- 
tinction between acts done in the exercise of what are usually termed sovereign 
powers, and acts done in the conduct of undertakings which might be carried on by 
private individuals without having such powers delegated to them.” 

The learned Chief Justice then proceeded to observe (p. 14): 

“But where an act is done, or a contract is entered into, in the exercise of powers 

usually called sovereign powers, by which we mean powers which cannot be lawfully 
exercised except by a sovereign, or private individual delegated by a sovereign to 
exercise them, no action will lie.” 
The learned Chief Justice here drew the distinction between acts done 
in the exercise of sovereign powers and acts done in the conduct of under- 
takings which might be carried on by private individuals without having 
such powers delegated to them and held after giving various instances of 
the exercise of these sovereign powers that it would only be in those cases 
that the Municipal Courts would not have jurisdiction or control but not 
so in cases falling within the latter category. 

This very principle came to be endorsed and followed by Jenkins C. J. 
in Shivabhajan v. Secretary of State for India.’ It may be noted that the 
decision-in P. & O. S. N. Co.’s case above referred to was a decision of 1861, 
but the principle which was enunciated there came to be considered in con- 
nection with the provisions of s. 65 of the Government of India Act, 1858. 
At p. 321 the learned Chief Justice observed as under: 

“The view, however, enunciated in the Peninsular and Oriental Steam Navigation 
Company’s case has now stood so long unchallenged, that we think we ought to accept 
it as an authority binding on us, more especially as it was the basis of the decision in 
that case, where it was held that the Secretary of State in Council was liable for 
damages occasioned by the negligence of servants in the service of the Government. 
This decision proceeded on the ground that the servants were engaged on an undertak- 
ing, which might have been carried on by private individuals without the delegation 
of sovereign rights and that as under the like circumstances a private individual would 
have been liable, the Secretary of State in Council must similarly be liable.” 

The liability of the Secretary of State for India in Council for suits and 
proceedings at the instance of persons aggrieved came to be considered by 
our High Court in Jehangir v. Secretary of State.2 The matter arose in 
this way. The plaintiff was dismissed from the employ of the Government, 
but while communicating his dismissal a resolution was passed by the Gov- 
ernment which was alleged to contain several defamatory statements of the 
plaintiff. The plaintiff thereupon filed the suit to recover Rs. 1,50,000 as 
damages for the wrongful acts of the Government and for an order setting 
aside the said Government Resolution. The case came up for decision first 
before Batty J. and Jacob J. Both the learned Judges agreed with regard 
to the maintainability of the suit; but differed on the question as to the 
liability of the master for the acts of the servant, and the matter was refer- 
red to a third Judge Chandavarkar J. Chandavarkar J. decided the case 
against the plaintiff on the latter aspect on which the learned Judges had 
differed and did not express any opinion on the question as regards the 
maintainability of the suit. The observations of Batty J. on this point are 
very instructive and throw a flood of light on the question to be decided 
before me. Batty J. analysed the judgment of Tyabji J. on this aspect of 
the question and observed (p. 138): 

“As stated in para 22 of the lower Court’s judgment and abundantly illustrated by 
the cases there cited the liability of the Secretary of State for India in Council is co- 
extensive with the liability to which the East India Company was subject at date of 
21 & 22 Vic. C. 106. This is practically undisputed in this appeal. And the questions 
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therefore which are discussed in the remaining paras of the judgment under appeal 
require to be considered with reference to this issue. 

Among the acts which the Executive Government in this country are capable of 
doing in’ their public capacity is the class of acts known as Acts of State. And it is 
a matter hardly admitting of serious dispute that for such acts, as altogether beyond 
the range of Mumicipal law, the East India Company could not have been held liable 
to suit. Authorities to this effect are numerous and the proposition was not contro- 
verted by the plaintiff. 

Paras 23 to 28 appear to treat as falling within the category of Acts of 
State, the action of Government which forms the subject of this suit, and 
the Jearned Judge’s argument appears to be that only a Government could appoint 
or dismiss Magisterial Executive and other officers, that the exercise of a power 
to dismiss such officers is an Act of State, and that such a power necessarily includes 
the power to censure or reprimand. On this point also it was ‘considered unneces- 
sary in this appeal, to call on the plaintiff for argument, For it appeared to my learn- 
ned colleague as well as to myself, that though the appointment or dismissal of a 
certain class of officers is among the functions af a Government, and is not exercis- 
able by private individuals as such, it is a power which is exercisable only 
in pursuance of an authority conferred and regulated by Municipal law and 
deriving its justification therefrom, and subject to limitations thereby imposed. 
It is a power not infrequently conferred on soze personae designatae by the Legis- 
Jature. No doubt if the donee of the power acts within the powers conferred or is 
vested with final and exclusive discretion, the Courts cannot interfere with the 
exercise of that power or substitute its own discretion for that of the authority so 
empowered. Yet the power is none the Jess one which must be exercised in confor- 
mity with the law and subject to all conditions and limitations which may have been 
imposed by the law, and if those conditions be not fulfilled or if those limitations be 
exceeded, the jurisdiction of the Courts is not ousted. Similarly with regard to the 
collection of revenue, which is a functicn that Government alone and no private 
individual can undertake, special legislation is necessary to exclude: the jurisdiction 
of the Courts, which, as the power is one dependent upon Municipal law, could exercise 
„jurisdiction in respect of any action not authorised by the empowering statutes. I there- 
fore think the test whether an act is or is not an Act of State excluding the juris- 
diction of the Courts, is not whether it is capabl2 of being legally performed only by 
persons specially empowered in that behalf as authorised by the Jaw to perform specific 
acts of Government; but whether it is an Act of the State in those external relations, 
which Municipal or positive Jaw addressed by political superiors to political inferiors 
does not profess to regulate.... 

An Act of State in respect of which the jurisdiction of the Courts is barred must 
be an act which does not purport to be done under colour of a legal title at all, and 
which could neither assert or violate any right conferrable by law, but which must 
rest for its jurisdiction on considerations of exiernal politics and interestatal duties 
and rights.” 

These are the observations of Batty J. which really lay down the true 
position. The distinction is not between acts done in the exercise of what 
is usually termed sovereign powers on the one hand and the acts done in 
the conduct of private undertakings by private individuals, without having 
such powers delegated to them, but the distinction really is between what 
are the Acts of State in the sense understood by Batty J., viz. Acts of State 
in those external relations, which Municipal or positive law addressed by 
political superiors to political inferiors dces not profess to regulate, and 
acts done by the Government otherwise either. in pursuance of an authority 
conferred and regulated by Municipal law and deriving its justification 
therefrom, and subject to limitations thereby imposed, or in the con- 
duct of undertakings, which might be carried’ on by private individuals 
without having any sovereign powers delegated to them. It really comes to 
this that the real distinction is not between acts done in the exercise of 
sovereign’ powers and acts done as if by private individuals but the dis- 
tinction is between acts done in exercise of the sovereign powers in external 
relations which Municipal or positive law does not profess to regulate and 
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acts done either under colour of a legal title conferred by Municipal or 
positive law or those done by way of private undertakings. If this distinc- 
tion is borne in mind, it would be clear that in respect of the governmental 
functions or the executive acts or even judicial or quasi-judicial acts which 
purport to be done by the executive Government under colour of legal title 
conferred by Municipal or positive law there would be no question of im- 
munity from the jurisdiction of the Court. It would be only in respect 
of Acts of State strictly so defined and illustrated by Batty J. in the passage 
from his judgment above quoted, viz. Acts of State in those external rela- 
tions, which Municipal or positive law addressed by political superiors to 
political inferiors does not profess to regulate, that the Courts would have 
no jurisdiction to entertain suits or proceedings. The acts which are done 
by the Government under colour of legal title conferred by Municipal or 
positive law are certainly not such undertakings as any private individual 
himself would be able to carry on. But that does not necessarily convert 
them into Acts of State or acts done by them in the exercise of sovereign 
powers. No doubt Government is an attribute of sovereignty. But that 
power of Government is merely delegated to the Governor and to the Pro- 
vincial Government by virtue of the provisions of the statute and does not 
make the exercise of the governmental powers any way- Acts of State with- 
in the strict sense of the term so as to exclude them from the jurisdiction 
of the Courts. It is only the Acts of State in the strict sense of the term 
as above mentioned that are excluded from the jurisdiction of the Courts. 
As Batty J. observed at page 139, the exercise of governmental powers is 
nonetheless one which must be done in conformity with the law and 
subject to all conditions and limitations which may have been imposed 
‘by the law, and if those conditions be not fulfilled or if those limitations be 
exceeded, the jurisdiction of the Courts is not ousted. 

The power to requisition premises is a power which is exercised by the 
Provincial. Government by virtue of the Ordinance No. V of 1947 which is 
a Municipal or positive law enacted by the Governor in the exercise of 
his ordinance-making power or by virtue of the Acts which have been 
enacted by the Provincial Legislature. It has to be exercised subject to 
the, conditions and under the limitations laid down thereunder. It may be 
exercised by the Provincial Government itself or by persons who are 
delegated with the power of exercising the same under the terms of the 
Ordinance or the Act as the case may be, and if these powers which have 
been conferred by the Municipal or positive law enacted by the competent 
authority are not exercised in accordance with those conditions and limita- 
tions which are laid down thereunder, the jurisdiction of the Court cannot 
be ousted. This is the liability of the Secretary of State for India in Coun- 
cil as laid down by Batty J., and that was also the liability, I take it, of the 
East; India Company ‘before the Government of India Act of 1858. If the 
observations of Peacock C.J. in P. & O. S. N. Co.’s case at page 15 be read 
in conjunction with the various illustrations which he has given of the Acts 
of State following thereupon, they only go to show that even though the 
distinction was drawn in the manner stated above, what he really meant 
was that the acts done in the exercise of the sovereign powers were meant 
“by him to be understood as Acts of the State in the strict sense of the term 
as laid down by Batty J. above. The observations of their Lordships of the 
Privy Council in The Secretary of State in Council of India v. Kamachee 
Boye Sahaba! also can be understood in the same sense because the words 
used by their Lordships there when illustrating the exercise of the sovereign 
-powers are the power to acquire and retain and govern territory, to raise 
‘and maintain armed forces by sea and,land and to make peace or war with 
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the Native powers of India. These illustrations are more analogous to the 
Acts of State in the strict sense of the term as laid down by Batty J. above. 
All these observations which are to be found in P. & O. S. N. Co’s case, 
Secretary of State in Council of India v. Kamachee Boye Sahaba and Jehan- 
gir v. Secretary of State 1 can be reconciled in this manner by read- 
ing the distinction as I have indicated above, viz. acts done in the 
exercise of sovereign power in those external relations, which Municipal or 
positive law addressed by political superiors to political inferiors does not 
profess to regulate and acts done either under colour of a legal title confer- 
red by the Municipal or positive law or acts done by way of private under- 
takings. In respect of the acts falling under the latter category the East 
India Company was liable to be sued or pursued by persons aggrieved and 
they could have suits, remedies or proceedings legal or equitable against 
the East India Company in respect of the same. 

Consequently by virtue of s. 65 of the Government of India Act, 1858, 
s. 32 of the Government of India Act, 1915, and s. 176 of the Constitution 
Act, the same suits, remedies and proceedings could be had by ‘persons 
aggrieved against the Secretary of State for India in Council and now 
against the Provincial Government by virtue of the adaptation of s. 176 of 
the Constitution Act under s. 8 of the Indian Independence Act of 1947. That 
writs of mandamus which were also a species of prerogative writs could be 
had against the East India Company is illustrated by two cases which are 
reported in King v. The Directors of the E. I. Company® and The King v. 
The Directors of the East India Company® which were decided in the years 
1815 and 1833 respectively. In the former a writ of mandamus was sought 
against. the Directors of the East India Company in respect of certain gov- 
ernmental functions; in the latter the writ of mandamus was again sought 
against them in respect of certain papers which were headed the “political 
department.” These cases go to show that in respect of things or acts which 
were done by them not in their capacity as trustees or merchants or acts 
which were not such as could be done by private individuals, the East India 
Company were liable to the issue of a writ of mandamus against them. 
No doubt in both these cases the learned counsel who appeared on behalf 
of the East India Company did not raise any objection as to the jurisdiction 
of the Court to issue a writ against them. That, however, is an argumeat 
in favour of the proposition that the writ could be issued against the East 
India Company rather than against it, because if an argument could ever 
be addressed to the Court that no such writ could lie against the East 
India Company by reason of its exercising sovereign powers, it would have 
been advanced by eminent counsel appearing for the East India Company. 
There is also a'statement in Tapping on Mandamus at page 122. Under 
the heading “East India Company” it is stated that: 

“Duties, ete—The writ lies to command the Court of Directors of the East India 
Company to despatch to the government in council in the East Indies certain drders 
acd imstructions, in the form as altered and approved by the Board of Control, if the 
Board of Control have such right of alteration, ete. And it also les so to command, 
on the refusal of the directors so to do, notwithstanding the board, by taking the 
initiative, may itself send out the same despatch.” 

The result of the above is that suits, remedies and proceedings in respect 
of governmental functions could lie against the East India Company inclu- 
sive of high prerogative writ of mandamus, that the same suits, remedies 
and proceedings were available against the Secretary of State for India in 
Council by virtue of s. 65 of the Government of India Act, 1858, after the 
transfer of the Government from the East India Company to the Crown, 
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that the Same ‘suits, remedies and proceedings could be had against the 
Secretary of State for India in Council by virtue of s. 32 of the Government 
of India Act, 1915, and s. 176 of the Constitution Act and the same suits, 
remedies and proceedings could be had against the Provincial Government 
by virtue of s. 176 of the Constitution Act as adapted under s. 8 of the Indian 
Independence Act of 1947. If therefore there was a case which arose suffi- 
cient to warrant the exercise of the jurisdiction-of this Court for issuing 
high prerogative writs of certiorari and prohibition, this Cotrt would have 
jurisdiction to issue the writs of certiorari and prohibition against the Pro- 
vincial Government by virtue of s. 176 of the Constitution Act as adapted, 
in spite of the Governor being a part and parcel of the Provincial Govern- 
ment,.by reason of the proviso to s. 306 of the Constitution Act. 


I shall in passing note one argument which was advanced on the con- 
struction of s. 176 of the Constitution Act and which was directed to the 
question of the writs of certiorari and-prohibition issuing against the Provin- 
cial Government. It was contended that the suits and proceedings which 
were contemplated by s. 176 of the Constitution Act were those in respect 
of which there were either contracts or liabilities entertained by the East 
India Company or the Secretary of State for India in Council and in respect 
of which as a result of the proceedings, revenues of the State would be liable 
to be reached. Stress was laid on the group of the sections and the heading 
under which the relevant sections were grouped in a vii which dealt with 
Finance, Property, Contracts and Suits, Chapter 1 dealing with Finance, 
Chapter 2 dealing with Borrowing and Audit and Chapter 3 dealing with 
Property, Contracts, Liabilities and Suits. It was therefore contended that 
these ,were the suits and proceedings which were contemplated in s. 176 
of the Constitution Act and they were only in respect of Property, Contracts 
and Liabilities incurred by the Government. This argument, however. 
ignores the fact that in the very terms of s. 176 of the Constitution Act itself 
there is no such limitation of liability laid down. It may be that these are 
also and possibly in the main the suits and proceedings which may be filed 
against the Secretary of State for India in Council and against the Provin- 
cial Government. But that does not mean that these are the only suits and 
proceedings which are contemplated by the Constitution Act. Various de- 
claratory suits may have to be filed against the Provincial Government, 
various petitions for reliefs under the various acts may have to be filed against 
the Provincial Government and various proceedings may have to be taken 
under relevant provisions of law against the Provincial Government. All 
this would be included in the suits and proceedings contemplated by s. 176 
of the Constitution Act. They would not necessarily be in relation to pro- 
perty, contracts and liabilities incurred in connection therewith, and it is 
no argument to say that the suits and proceedings contemplated under s. 176 
of the Act could only be: those whereby the revenues of the State are in- 
tended to be reached. If the argument of the counsel for the respondents 
were accepted, it would mean that no suits or proceedings would be had 
against the Provincial Government as the Governor would always be in- 
cluded in the description of the Provincial Government and an aggrieved 
person would be without a remedy except in the limited class of cases 
where the revenues of the Government were sought to be reached. In my 
opinion all sorts of suits and proceedings including petitions and applications 
for issue of high prerogative writs which could be filed against the East India 
Company and against the Secretary of State for India in Council could also 
be filed against the Provincial Government though in the name of the Pro- 
vince of Bombay as set out in the first part of s. 176 of the Act. There is 
therefore no substance in this contention of the respondents. 

There is no doubt a paucity of authority in respect of this branch of the 
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law. These high prerogative writs were not contemplated, it appears, until 
after the Defence of India Act and the Defence of India Rules thereunder 
brought into play various powers conferred on the Government under the 
emergency which arose by reason of the World War. The first case which has 
been reported in this behalf in our Ccurts is Muljee Sicka & Co. v. Muni- 
ctpal Commissioner', but there also was the writ sought against the Chief 
Judge of the Small Causes Court, Bombay. The later cases which cropped 
up in the year 1945 were against the Collector of Bombay and the officers 
who exercised the authority which was delegated unto them under the rele- 
vant provisions of the Defence of India Act Even the Ordinance No. V ‘of 
147 which has come up for consideration before me provided by s. 13 there- 
of for the delegation of functions to be discharged thereunder by such officer 
not below the rank of a Collector as may be specified. It is, however, to be 
noted that it was only when the Provincial Government adopted the devise, 
though in strict exercise of their rights to pass the orders themselves and 
not through any officer who was delegated the powers under s. 13 of the 
Ordinance, that the question arose as to whether a writ of certiorari and 
prohibition should not be asked for against the Provincial Government it- 
self. It is only then that the occasion arose for impleading the Provincial 
Government as respondents in any petition which was filed for the issue of 
writs of certiorari and prohibition. The only case that had so far come 
before our Court where such a claim against the Provincial Government was 
considered was the case before Coyajee J. in Lady Dinbai Petit v. 
Noronha.2 But there also the Provincial Government were not parties to 
the proceedings and therefore the question was not finally decided. This 
is the first time that the question has croppec up before me for final decision 
and I have devoted the best of my attention to all the aspects of the case 
and come to the conclusion which I have done. No doubt in Venkataratnam 
v. The Secretary of State for India 3 the question had arisen, but it was in ~ 
respect of the Secretary of State for India and the question came to be consi- 
dered with reference to the provisions of s. 110 of the Government of India 
Act, 1915. In In re Banwarilal Roy+ the Province of Bengal was added as 
party-respondent and the writ of quc war-anto was sought to be issued 
against the Province. In Kandaswami v. Province of Madras® the Province 
of Madras was made a party respondent and a writ of certiorari was sought 
to be issued against it. Barring these cases which I have already dealt with 
earher, no other case has been cited before me which would help me in the 
decision of the question before me, presumebly because no such case ever 
arose elsewhere. 

I have, therefore, after an anxious consideration of all the aspects 
of the question argued ably before me by counsel on both sides, come 
to the conclusion that in spite of the immunity from jurisdiction which is 
enacted in s. 306 of the Constitution Act and which the Governor enjoys 
wnether in a personal capacity or otherwise, there is by reason of the Pro- 
viso to s. 306 saved the liability of the Provincial Government, though 
it includes the Governor also within its description. to the issue of writs of 
certiorari and prohibition by virtue of s. 176 of the Constitution Act, and in 
proper cases the Court has jurisdiction to issue writs of certiorari and prohi- 
bition against the Provincial Government sued or pursued in the name of 
the Province of Bombay in spite of the fact that the Governor is a part and 
parcel of the Provincial Government being included therein as the head of 
the executive along with the Ministers who aid and advise him in the dis- 
charge of his functions as the executive head of the Government. 
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Having regard, therefore, to the fact that the requisition order in ques- 
tion has been held by me to be a judicial or quasi-judicial act, and has been 
held by me as ultra vires and illegal, I am of opinion that this is a right case 
where I should exercise my discretion of issuing the prerogative writs of 
certiorari and prohibition as prayed for in prayers (a) and (b) of the peti- 
tion against respondent No. 2. Respondent No. 3 is included in the des- 
cription of respondent No. 2, but for the sake of greater caution and in the 
event of a higher tribunal taking a view contrary to the one which I have 
entertained above, I would also issue the writs of certiorari and prohibition 
against respondent No. 3 who was the responsible Minister in charge of the 
Health and Local Government Department under the allocation of the busi- 
ness of the Provincial Government by the Governor under s. 59(3) of the 
‘Constitution Act, he being the person who aided and advised the Governor 
in relation to this particular department. In so far as he was the person 
charged with the duty of aiding and advising the Governor in the exercise 
of his function in respect of this particuar department which was allocated 
to him and in the discharge of the business of which department this parti- 
cular requisition order in question was made, respondent No. 3 would also 
be equally responsible for the requisition order which I have held io be 
ultra vires and illegal and is amenable to the writs of certiorari and prohi- 
ition which I would issue against him. Respondent No. 1 is the actual 
person in charge of the particular branch of the department as the Assistant 
Secretary to the Government, Health and Local Government Department, 
who on the face of the record is shown to have issued the order in question 
and signed it though in exercise of the authority invested in him under 
s. 59(2) of the Constitution Act, and would also be equally responsible for 
the requisition order in question and amenable to the writs of certiorari 
and prohibition which I would issue against him. 

I shall now consider the position on the basis of the order in question being 
not a judicial or quasi-judicial act, but merely an executive act. It may be 
that a higher tribunal may take the view that the order in question was not 
a judicial or quasi-judicial act as I have held it to be and therefore I consider 
it my duty to consider the remedies which the petitioner has got against 
respondent No. 1 andjor respondent No. 3 in respect of the order in question 
even on the basis of its being an executive act. If the order in question was 
an executive act, there would be no question at all of any writ of certiorari 
or prohibition being issued against them. It would only be a question of 
issuing an order under s. 45 of the Specific Relief Act against respondent 
No. 1 andlor respondent No. 3. It is therefore necessary to consider what 
is the position if this order in question be treated as merely an executive 
act of the Provincial Government. 

In this connection it is necessary again to observe the position as it obtains 
‘under the Constitution Act. No doubt the Governor is the executive head 
of the Province as laid down in s. 49 of the Act. But in that very section it 
has been laid down that the executive authority shall be exercised by him 
either directly or through officers subordinate to him. Under s. 50 
of the Act there is provided a Council of Ministers to aid and advise 
the Governor in the exercise of his functions, and under s. 59(3) of 
the Act the Governor is empowered to make rules for the more convenient 
transaction of the business of the Provincial Government and for the alloca- 
tion amongst the Ministers of the said business. The Ministers have been 
held. by their Lordships of the Privy Council in the case of King-Emperor 
v. Sibnath Banerji! to be officers subordinate to the Governor within the 
meaning of s. 49(1) of the Act. Even though therefore the executive func- 
tions of the Governor are by virtue of s. 49 of the Act exercised by the Gov- 
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ernor, he can and does exercise them through the Ministers who are officers 
subordinate to him within the meaning of the section, and when the Rules 
of Business are made by him for the convenient transaction of the business 
of the Government, allocating to a particular Minister a particular depart- 
ment, the Minister to whom this particular allocation of business is made 
is responsible along with the Governor for the discharge of those particular 
functions. 

The constitutional position with regard to the discharge of the functions 
of this nature by the Ministers is to be found, apart from any statute which 
is available on the subject, in the works of the writers on Constitutional Law. 
I shall only refer to Dicey’s Law of the Constitution, Part II, Chapter XI, 
which deals with the responsibility of Ministers. The responsibility of 
Ministers is there discussed in two aspects: (1) the responsibility of the 
Ministers to the Parliament, and (2) the legal responsibility of the Ministers 
for every act of the Crown in which they take part. It is the latter 
aspect of the question with which we are concerned. This responsibility is 
a matter of law and rests on the foundation that at least one Minister and 
even more Ministers must and do take part in and therefore are responsible 
for any act of the Crown which has any legal effect, e.g., the making of a 
grant, the giving of an order, or the signing of a treaty. The learned author 
proceeds to observe at page 327: 

“It is now well-estabhshed law that the Crown can act only through Ministers 
and according to certain prescribed forms which absolutely require the co-operation 
of some Minister, such as a Secretary of State or the Lord Chancellor, who thereby 
becomes not only morally but legally responsible fcr the legality of the act in which 
he takes part. Hence, indirectly but surely, the action of every servant of the Crown, 
and therefore in effect of the Crown itself, is brought under the supremacy of the 
law of the land. Behind Parliamentary responsibility lies legal liability, and the acts 
of Ministers no less than the acts of subordinate officials are made subject to the 
rule of law.” 

I lay particular stress on the last part of the observations, viz. the “acts 
of Ministers no less than the acts of subordinate officials are made subject 
to the rule of law.” That would cover the case not only of the Minister, here 
respondent No. 3, but also the case of respondent No. 1 who is the subordi- 
nate officer who actually sets the seal on the order of the requisition which 
is ultimately passed though as an order cf the Governor of Bombay. 
Under the terms of the Constitution Act itself which I have set out above, 
the Council of Ministers is imposed on the Governor. The Governor cannot 
do without the Council of Ministers, because it is provided in s. 50 of the 
Act that there shall be a Council of Ministers to aid and advise 
the Governor. The duty also is imposed on the Governor under s. 59 (3) 
of the Act to make rules for the more convenient transaction of the business 
of the Provincial Government and for the allccation among Ministers of the 
said business. He cannot but allocate different departments to the various 
Ministers who are there, and he cannot be hzard to say that he will keep 
any particular department unto himself. All the business of the Provincial 
Government has got to be allocated by him among the Ministers who are 
imposed upon him by s. 50 of the Act. This delegation of the authority is 
made compulsory on the Governor by the provisions of s. 59 (3) of the Act, 
and when the Minister in charge of the particular department, as for ex- 
ample the Health and Local Government Department before me, exercises 
his functions by the respective allocation of the business by the Governor, 
he no doubt acts as an officer subordinate to the Governor within the mean- 
ing of s. 49 (1) of the Act but is nonetheless responsible along with the Gov- 
ernor for the discharge of the official functions which he performs. He 
therefore has, apart from the responsibility of the Minister to the Parliament, 
the legal responsibility of the Minister for the various acts which he does 
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in due discharge of the duties appertaining to the department which has 
been allocated to him by the Governor under s. 59 (3) of the Act. This posi- 
tion is made clear by their Lordships of the Privy Council in King Emperor 
v. Sibnath Banerji.1 Their Lordships at p. 262 observed as follows: 

“The learned Chief Justice disagreed, holding that sub-section (3) was merely sup- 
plementary, and afforded no ground for excluding the ordinary methods by which the 
Provincial Government’s executive business was authorized to be carried on by Chap- 
ter Il, of Part I, of the Government of India Act, 1935. 

Their Lordships are of opinion that the learned Chief Justice was right.” 

What their Lordships were here discussing were the provisions of s. 2(5) of 
the Defence of India Act, XXXV of 1939, which empowered the Government 
to delegate the powers of making orders to particular officers. It had been 
contended that that was the only mode in which these functions and powers 
could be delegated by the Government, but their Lordships held that this 
power was merely supplementary to the power which was to be found in 
the relevant sections of the Constitution Act, viz. s. 59(3) of the Act. What 
has been provided therefore in s. 59(3) of the Constitution Act is an ordi- 
nary method of delegation of authority to carry out the executive business. 
The particular provisions which could be enacted in a particular ordinance 
or Act passed by the Legislature may also provide for the delegation of the 
functions to be exercised thereunder, but that would be merely a supple- 
mentary delegation which does not exclude the ordinary delegation under 
the Rules of Business enacted under s. 59(3) of the Constitution Act. That 
this is the correct teading of what their Lordships observed is again to be 
found when one goes to pages 264 and 265 of this decision. It has been there 
observed (p. 265) : 

“Tt is for the same reasons that their Lordships are unable to accept the respondents’ 

contention, also agreed to by the majority judges in the Federal Court, that the provi- 
sion of sub-section (5) of section 2 of the Defence of India Act provides the only means 
by which the Governor can relieve himself of a strictly personal function. Their 
Lordships would also add, on this contention, that sub-section (5) of section 2 provides 
a means of delegation in the strict sense ofthe word, namely, a transfer of the power 
or duty to the officer or authority defined in the sub-section, with a corresponding 
divestiture of the Governor of any responsibility in the matter, whereas under sec- 
tion 49, sub-sec. (1) of the Act of 1935 the Governor remains responsible for the action 
of his subordinates taken in his name.” 
The position, therefore, is that when there is a delegation of functions in 
. this manner by the Rules of Business enacted by the Governor under 
s. 59(3) of the Act, it may not have an effect of divesting the Governor of 
responsibility for the action of the Ministers or his subordinates. Nonethe- 
less there is a delegation of the power or duty to the officer or authority 
concerned, viz. the Minister or the subordinate by reason of the Rules of 
Business thus enacted and the Minister remains equally responsible with 
the Governor for the acts which are done by him in exercise of that dele- 
gated authority. 

A further argument was advanced in connection with this responsibility 
of the Minister, and it was this, that the Minister may, as a subordinate officer 
of the Governor, be responsible to his principal, the Governor, but in order 
that a writ of certiorari or prohibition or any other process of the Court 
might issu> against him it should be established that apart from the duty 
which he as a servant or the subordinate officer may owe to the Crown or 
the Govert:or as principal, he should also owe a duty to the applicant, so 
that he can be charged therefor. Reliance was placed on the observations 
of their Lordships of the Privy Council in Income-tax Commissioner, 
Bombay Presidency and Aden v. Bombay Trust Corporation? (p. 427): 


1 (1945) LR. 72 IA. 241, s.c. 48 Bom. 2 (1936) L. R. 63 L A. 408, s.c. 39 Bom. 
. RK. 1. L. R. 18. 
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“The principle is that the Court cannot claim even in appearance to command the 

Crown, and where an obligation is cast upon the principal the Court cannot enforce it 
against the servant merely as such. Before mandamus can issue to a public servant 
it must therefore be shown that a duty towards the applicant has been imposed upon 
the public servant by statute so that he can be charged thereon, and independently of 
anv duty which as servant he may owe to the Croen his principal.” 
These observations lay down the correct pozition with regard to the issue 
of the high prerogative writs against the Mimisters, and therefore one has 
got to consider the conditions and limitations laid down in the Ordinance 
within which the functions have got to be discharged by the Ministers. The 
Minister owes a duty to the subject whose property is sought .to be requisi- 
tioned. I need not repeat what I have stated before, as regards the duties 
wkich are owed by persons exercising zhe pcwers given to them under the 
Ordinance in question to the subject whose rights of property are sought to 
be infringed by passing the requisition orders within the terms of the Ordi- 
nance. In my opinion there is a clear duty laid down upon the officers dis- 
charging those functions, be they the Governor, the Ministers or the Secre- 
taries to the Government of Bombay, to discharge them in a manner which 
causes the least interference with the crdinary avocation of life and enjoy- 
ment of property consonant with the purpose sought to be achieved. In my 
opinion, a duty is owed by the- Minister and subordinate officers who work 
under the Governor to their principal, the Governor, but a duty is also inde- 
pendently owed by them to the subject by reason of the various provisions 
of the Ordinance I have discussed before. In this connection it will be ap- 
propriate to quote a passage from the judgment of their Lordships of the 
Privy Council in Eshugbayi Eleko v. Government of Nigeria, (Officer Ad- 
ministering)! (p. 670): 

“Their Lordships are satisfied that the opinion which has prevailed that the Courts 
cannot investigate the whole of the necessary condition is erroneous. The Governor 
acting under the Ordinance acts solely under executive powers, and in no sense as a 
Court. As the executive he can only act in pursuance of the powers given to him by 
Jaw. In accordance with British jurisprudence no member of the executive can inter- 
fere with the liberty or property of a British subject except on the condition that he 
can support the legality of his action before a Court of justice. And it is the tradition 
of British justice that judges should not shrink from deciding such issues in the face 
of the executive. The analogy of the powers of the English Home Secretary to deport 
aliens was invoked in this case. The analogy seems very close. Their Lordships enter- 
tar no doubt that under the legislation in question, if the Home Secretary deported a 
Brivish subject in the belief that he was an alien, tie subject would have the right to 
question the validity of any detention under such order by proceedings in habeas corpus, 
and that ıl would be the duty of the Courts to investigate the issue of alien or not. 
The case of Rex v. Governor of Brixton Pnson [1816] 2 K.B. 742 turned first on the 
question whether the regulation under which ihe order was made was ultra vires, which 
was a question of law. It further turned on the question whether the Secretary of 
State was abusing the powers given to him under the order by using them to deport 
a mere criminal, who, it was suggested, was no danger to the State. The Court 
expressly held they had power to consider this question and resolved it against the 
applicant The question whether the applicant was an alien or not did not arise. He 
admittedly was; but their Lordships agree with the opinion of Low, J. that, had the 
matter been in dispute, the Court would have had ta decide it. A suggestion was made 
by one of the learned judges that the order in this case was an act of state. This phrase 
is capable of being misunderstood. As applied to an act of the sovereign power directed 
against another sovereign power or the subjects of another sovereign power not owing 
temporary allegiance, in pursuance of sovereign rights of waging war or maintaining 
peace on the high seas or abroad, it may give rise to no legal remedy. But as applied 
to acts of the executive directed to subjects within the territorial jurisdiction it has no 
special meaning, and can give no immunity from the -urisdiction of the Court to inquire 
into the legality of the act.” 


g 1 [1931] A.C. 632. 
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These observations of their Lordships of the Privy Council are sufficient 
to confirm me in the conclusion which I have come to, that under the terms, 
of the Constitution Act and the allocation of business by the Governor to 
the Ministers, the Ministers are responsible in law for the acts which they 
do in discharge of the functions which have been so allocated to them. I am 
therefore of opinion that. in this case respondent No. 3, the Minister for 
Health and Local Government Department, was responsible for the proper 
discharge of his functions which had been allocated to him in the matter of 
the issue of the orders under the Ordinance No. V of 1947, that being a matter 
within his department. I do not mean to say that the Governor along with 
the Ministers was not responsible for the act, but what I am considering in 
the present context is the liability of the Minister, respondent No. 3, to 
have an order under s. 45 of the Specific Relief Act being issued against him. 
The Governor is exempt from the same by virtue of the provisions of s. 45 
of the Act itself. But the Minister is not so immune if all the conditions 
which are laid down in s. 45 of the Specific Relief Act are satisfied. I 
am of opinion that under the terms of the Ordinance No. V of 1947 a duty 
was imposed on the Minister, respondent No. 3, to forbear from doing any 
act which was contrary to the conditions and limitations laid down in the 
Ordinance before a requisition order like the order in question could be 
passed. That duty was owed by him to the applicant and the applicant 
having had no redress in spite of having asked for the same and having had 
no other specified adequate legal remedy available to him in law was en- 
titled to file this petition for an order under s. 45 of the Act against the 
Minister respondent No. 3. Under the circumstance which I have discussed 
above, viz. that the order in question was ultra vires and illegal and having 
regard to the previous observations of mine in this behalf, I am of opinion 
that the petitioner is entitled to an order under s. 45 of the Specific Relief 
Act against respondent No. 3. 


This leaves only the question of an order of a similar nature against res- 
pondent No. 1, the Assistant Secretary to the Government of Bombay. As 
I have already observed before, the delegation of functions by the Governor 
entrusts the Health and Local Government Department to the Minister in 
charge of the same. The Minister:in charge of the same acts by the Secre- 
taries who are attached to him. The position of the Secretary to the Bom- 
bay Government, Health and Local Government Department, is not that of 
a mere subordinate who has no will or volition of his own. He is not merely 
there to put rubber stamp impressions on whatever orders he may be asked 
to make, but he exercises several functions within the department itself and 
the very orders which have been submitted before me do show that it was 
not merely a clerical or formal thing which the Assistant Secretary to the 
Government, respondent No. 1, was performing in the matter of issuing the 
order in question. He is a trusted and responsible official acting under the 
Minister in charge of the Health and Local Government Department. He 
it is who is in charge of the particular branch of work which has been en- 
trusted io him in that department by the Minister, and it is he who gathers 
all materials which-he has to consider under ss. 10 and 12 of the Ordinance. 
The Minister of necessity having to attend to various things in the course 
of his duties as the head of the Health and-Local Government Department 
would and does entrust all these things to be done by the Assistant Secre- 
tary to the Government who is a responsible officer of the Government and 
not a mere clerk or a peon. The result, therefore, is that the subordinate 
officer in that Health and Local Government Department occupying that 
responsible post of the Assistant Secretary: to the Government, viz. respon- 
dent No. 1, would also be responsible along with the Minister in the matter 
of the order which he would issue in terms of s. 3 of the Ordinance. This 
_ is the position as I conceive it to be of respondent No. 1, the Assistant Secre- 
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tary to the Government of Bombay, and I do not see how I can exempt him 
from liability in respect of the order which was passed as emanating from 
the Health and Local Government Department. The principle which I en- 
unciated from Dicey’s Law of the Constitution at page 323 above, viz. that 
“the acts of Ministers no less than the acts of subordinate officials are made 
subject to the rule of law,” confirms the position which I have discussed 
above. 

A curious attitude was adopted by the respondents in this behalf. To use 
a colloquial expression, there was a game oi Hide and Seek. It was con- 
tended on behalf of respondent No. 2 that it was really the Govern- 
ment which passed the order, because under s. 3 of the Ordinance the 
power to requisition any land for any public purpose is really vested in the 
Provincial Government. The Provincial Government was merely a com- 
pendious expression to denote the Governor and the Ministers as I have 
already observed before. When you came to the Minister, respondent No. 3, 
he said that it was the Provincial Governmert who made the order and not 
he, as if he the responsible Minister of the Governor in charge of the Health 
and Local Government Department was absolutely innocent of whatever 
was happening in that department and could have nothing to do with it and 
was therefore not responsible for the same. When you came to the Assis- 
tant Secretary to the Government, the main officer in charge, respondent 
No. 1, he said he merely authenticated the signature of the Governor on 
the order and he had nothing to do with it. This exhausted all the respon- 
sible persons who may be approached in the matter of the order which I 
have already held to be ultra vires and illegal. The Provincial Govern- 
ment said they were not liable, the Minister said he was not liable and the 
Assistant Secretary said he was not liable. The result therefore which was 
sought to be achieved by them was that: “Here we are the Provincial Gov- 
ernment comprising various officers, superior as well as subordinate, find 
out who is responsible and seek your process or remedy against him if you 
can.” I need not comment any more on this position than simply point it 
out for any responsible person or any person with common sense to draw 
his own conclusions therefrom. Responsible officers of the Government 
should not shirk their responsibility in this manner. If the true position 
was that the petitioner had got to point out who was the person really res- 
ponsible for making this order, it was nonetheless fair for the respondents 
to make a clean breast of it and say who was the real person responsible 
for the order and not take advantage of the legal technicalities in the manner 
they did or to have resort to s. 51(4) of the Constitution Act and say that 
the question whether any, and if so what, advice was tendered by Ministers 
to the Governor shall not be inquired into in any Court. It is not the pro- 
vince of the Court to make any such inquiry nor is it the desire of the Court 
to do so, but the only thing which the Court desires to do is to fasten the 
responsibility of the order which was held ultra vires and illegal on proper 
persons who are to be held responsible in that behalf. According to the 
constitutional position which I have discussed above I have come to the 
conclusion that the Provincial Government, the Minister in charge of the 
Health and Local Government Department, though he is also included in 
the term Provincial Government, individually if and in so far as it may be 
necessary, and also the Assistant Secretary to the Government each of them 
individually or collectively, whatever the case may be, were responsible for 
the order which was passed and which I have already held to be ultra vires 
and illegal. I have, therefore, come to the conclusion that I should pass an 
order under s. 45 of the Specific Relief Act against respondent No. 1 as well 
as respondent No. 3. ` 

The result, therefore, will be that there will be an order in favour of the 
petitioner in terms of prayers (a), (b) and (c) of the petition. The respon- 
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dents will pay the costs of this petition. The costs will be taxed on a long 
cause scale with two counsel certified. 
The respondents appealed. 


M. P. Amin, Acting Advocate General, with G. N. Joshi, for the appel- 
lanits. 

Sir Jamshedji Kanga, with R. J. Kolah and N. A. Palkhiwala, for the 
respondent. 


M. P. Amin. The requisition order is an executive order. No duty to act 
judicially is involved in the making: of the requisition order, and unless there 
is a duty to act judicially, the order cannot be considered a "judicial or quasi- 
judicial order: see Cooper v. Wilson,’ Kaikhushru Sorabji v. Police Com- 
missioner, Bombay;2 Rex v. Electricity Commissioners: London Electric 
Joint Committee Co., (1920), Ex parte;? Franklin v. Minister of Town Plan- 
ning,+ In re Banwarilal Roy® and Kandaswami v. Province of Madras.® 


Even if the requisition order is a judicial order or quasi-judicial order, no 
writ of certiorari or prohibition lies against the Province of Bombay. Sec- 
tion 306 of the Government of India Act, 1935, gives immunity to the Gover- 
nor from the jurisdiction of the Indian Courts, and since the Governor is an 
integral part of the Provincial Government, s. 306 also bars proceedings 
against the Provincial Government. The only’ exception is that provided 
by the proviso to s. 306. By virtue of that proviso, proceedings can be taken 
against the Provincial Government only so far as they are allowed by s. 176 
of Government of India Act which is saved by the proviso to s. 306 of the 
Act. Section 176 speaks only of suits and therefore only suits can be filed 
against the Provincial Government but not petitions for high prerogative 
- writs. 

Again, no proceedings will lie against the Government in respect of acts 
done in their sovereign capacity which a private individual could not do, 
and the requisitioning order is such an act. See P. & O. S. N. Co. v. Secy. 
of State for India,’ Nobin Chunder Dey v. The Secy. of State for India 8 
and Venkataratnam v. Secretary of State for India. No certiorari or 
prohibition can be issued against a Minister in charge of the requisition de- 
partment or against the Assistant Secretary who authenticated the requisi- 
tioning order, for the order is not made by either of these persons but is 
made by the Government of Bombay. The Government of Bombay takes 
full responsibility for this requisitioning order. 

No order under s. 45 of the Specific Relief Act can be made in this case. 
Tt cannot be made against the Government because s. 45 in terms provides 
that no order under that section can be made so as to bind the Government, 
nor can an order under s. 45 of the Specific Relief Act be made on the Minis- 
ter or on the Assistant Secretary who authenticated the order. Since neither 
of them has made the requisition order, the question does not arise for con- 
sideration whether it was clearly incumbent on them to forbear from making 
the order. | 

The order is for a public purpose. The public purpose is to be subjec- 
tively determined by the Government and the Court cannot interfere with 
bona. fide determination by the Government that a particular purpose is a 
public purpose. In other words, public purpose is not an objective fact but 
a matter for subjective determination by the Government. In any event 
here the purpose of housing is a public purpose by any test. 


1 [1937] 2 K. B. 309, 340. 5 (1944) 48 C. oe N. 766, 798. 

2 (1946) 48 Bom. L. R. 717. 6 [1948] eo 

3 [1924] 1 K. B. 171. 7 (1868) 5 B. mG, R. oe) 1, 13. 
4 [1947] A. E. R. 396, s.c. 176 L.T. 312, 8 (1875) ILR. 1 Cal. 

16. § (4929) ILR. 53 Mad. "979. 
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Sub-section (43a) of s. 3 of the General Clauses Act provides that the 
words Provincial Government shall be construed to mean the Governor. 
Since here the requisition order is the act of the Provincial Government 
under the Requisition Ordinance, it must be construed to be the act of the 
Governor and therefore it cannot be called in question in the Court, having, 
regard to the provisions of s. 306 of the Government of India Act. 1935: ` 

Sir Jamshedji Kanga. Three main questions arise in this case: 

(1) Whether a high prerogative writ lies against the Province? 

(2) Whether the requisition order is a judicial or quasi-judicial order?’ 

(3) Whether in me particular case the requisition was for a public 
purpose ? 

Regarding the first question, whether a Keh prerogative writ lies against 
the Province, my submission is that it does. Section 176 enables a subject to 
sue the Province in all those cases where he could have sued the Secretary 
of-State in Council. Section 32 of the Government of India Act, 1915, en- 
abled the subject to sue the Secretary of State in Council in all those cases. 
where the East India Company could have been sued. Section 65 of the Act 
of 1858 enacted that all remedies could be availed of against the East India 
Company which had þeen available against the East India Company. The 
high prerogative writs could lie against the East India Company: The King 
v. Directors of the East India Company; The King v. Directors of the 
East India Company;? Ex parte Sir Charles Napier 3 and Tapping on Man- 
damus,, p. 122. ` Therefore such writs can now lie against the Province. 

The East India Company could be sued in respect of all acts, except acts 
which were strictly Acts of State, i.e. acts noz affecting to justify themselves 
on grounds of Municipal law: The Secretary of State in Council of India v. 
Kamachee Boye Sahaba;+ Forester v. Secretcry of State for India in Coun- 
cil,® .The Secretary of State for India v. Hari Bhanji,® J changir v. Secretary: 
of "State T and Secy. of State v. J. C. Maurice.® 

The requisition order in this case is an act affecting to justify itself on 
grounds of municipal law and therefore a writ could have lain in respect 
of such a requisition order against the East India Company, and therefore 
against the Secretary of State in Council and therefore now against the Pro- 
vincial Government. 

Section 306 of the Government of India Act, 1935, gives only personal 
immunity to the Governor from the jurisdiction of our Courts and the im- 
munity does not extend to the Provincial Government. The proviso to s..306 
is merely inserted by way of abundant caution, as is clear from the opening 
words of the proviso—‘Nothing in this section shall be construed as res- 
tricting....” By cl. 5 of the Letters Patent of the Supreme Court at Bom- 
bay, the Supreme Court had all the powers and jurisdiction of the King’s 
Bench Division in England, including the pcwer to issue high prerogative 
writs,—and this jurisdiction of the Supreme Court has been inherited by: 
. the High Court. ; 

Certiorari and prohibition are mere matters of procedure (see Rex v. Nat 
Bell Liquors, Ltd.9) and are included in s: 176 of the Act of 1935 which 
deals with civil proceedings in general. 

The word “sue” in s. 176 of the Act of 1935 is wide enough to include all 
civil proceedings including petitions: see Wharton’s Law Lexicon, p. 961; 
Vajeram v. Purshottamdas;1° Oxford English Dictionary. 


(1815) 4 M. & S. 279. 6 (1382) LLR. 5 Mad. 273. 
(1833) 4 B. & Ad. 7 (1903) 6 Bom. LR. 131. 
(1852) 21 LJ. QB. TNS) 332. 8 [1937] ALR. Ran. 81. 96. 97. 
(1859) 7 MLA. 476. 9 [1322] 2 A.C. 128, 166, 168. 
(1871-72) L.R. LA. (Sup.) 10, 16, 18 0 (4904) 7 Bom. LR. 138, 141. 
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The-requisition order. is.a judicial or quasi-judicial order: Tan Bug .Taim 
v. Collector of .Bombay;' and the cases cited, at p. 1083, seq., Muljee Sicka 
&.Co, v. Municipal. Commistioner;? and R. v. ‘Boycott. _ 
. a this. case the Government has. legal authority to determine a question. 
affecting. the rights. of the subject and having`the duty to act judicially. ` 

There are two sides to requisition proceedings: 

.Proposition on behalf of the State to requisition for a public purpose and 
opposition by the tenant who is sought to be ousted. This makes the deter- 
mination, judicial or quasi-judicial. Further, this is an act which is to be 
done by, a competent. authority, upon consideration of facts and circum- 
stances, and, it imposes a.liability and, affects the rights of others. There- 
fore it is a quasi-judicial. order within the definition laid down by May C.J. in 
The Queen v. Corporation of Dublin,4 which definition is approved by the 
House of Lords in Frome United Breweries Co. v. Bath Justices.5 Besides, 
determination of public purpose is a condition precedent to the exercise of 
the requisitioning power and this condition precedent makes the order a 
quasi-judicial order according to the test laid down by Palles C.B. in Reg. 
(Wexford, Co.. Council) v. Local Government Board.® Public purpose is a 
mixed question of fact and law and has Been judicially defined in Hamabai 
Framji Petit v. Secretary of State.7.. The determination of a mixed ques- 
tion of fact and law is necessarily a judicial or. quasi-judicial act unless there 
are words in the statute which show, that the determination is left to the 
purely. „subjective discretion. of the authority. 

In this case it is on record tbat. the petitioner was a refugee and he was 
ousted to house another refugee. - It cannot be a public purpose to oust one 
refugee and put in’ another. , ; ; 

F . Cur adv. vult. 


Cracta’ C.: J. This is an appeal from a judgment of Mr. Justice Bhagwati 
by which he ordered a writ of certiorari to issue against respondent No. 1, 
who is the Assistant Secretary to the Government of Bombay, Health and 
Local Government,’ Department, the Province of Bombay, respondent 
No. 2, and Mr. Vartak, a Minister of the Government of Bombay, formerly 
in ‘charge df the Health and Local Government Department, respondent No. 
3. The material facts which led up to the order made by Mr. Justice Bhag- 
wati ‘may, be. briefly stated. One Abdul Hamid Ismail was, prior to Jan- 
uary 29, 1948; the tenant of the first floor of a building known as “Paradise” 
at Warden Road, Bombay, the landlord of ‘which was one Dr. M. V. Vakil 
On January 29, 1948, Ismail assigned his tenancy to the petitioner and two 
others, the son and brother’s daughter’s son ‘of the petitioner. All the three 
assignees .were refugees from Sind. On February 4, 1948, the petitioner 
went into possession of the flat. On February 26, 1948, the Government 
of Bombay issued an-order requisitioning- the. flat. The order was issued 
under s. 3. af the Bombay Land Requistioning Ordinance, V of 1947, which 
had come into force on December 4, 1947. The order purported to 
-be issued by order ‘of the Governor of Bombay and was signed by P. V. Rao 
as Secretary to the Government of Bombay,.Health and Local Government 
Department. On the same day Mr. Rao wrote to.Dr. Vakil informing him 
that Government had allotted the premises-to Mrs. C. Dayaram. Mrs. C. 
Dayaram is also'a refugee from-Sind. On February 27; 1948, the Govern- 
' ment of Bombay, in exercise of the powers conferred upon them by s. 9 
of the Ordinance, authorised Mr. A. J. Lalvani, an Inspector of the Health 
and Local: Government Department, to take possession of the premises. On 


(1945) 47 Bom. LR. 1010, 1083. “5 [1926]' A.C. 586, 602. 
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March 4, 1948, the petitioner filed a petition for a writ of certiorari and an 
order under s. 45 of the Specific Relief Act, 1877. On that petition an interim 
injunction was granted restraining the Glovernment from obtaining pos- 

ion of the flat. Originally the petition was directed only against res- 
pondent No. 1, but by a subséquent amendment the Province of Bombay and 
Mr. Vartak were brought on the record of the petition and an order was 
sought against them also. It is on this petition that Mr. Justice Bhagwati 
made the order from which this appeal is preferred. 

A writ of certiorari can only be issued against an inferior Court or 
against a person or persons who are required by law to act judicially or 
quasi-judicially. It is a high prerogative writ and its purpose is to prevent 
a judicial or quasi-judicial body from acting in excess of the jurisdiction 
conferred upon it by law or to see that in exercising its jurisdiction the 
body acts in conformity with principles of natural justice. Such a writ can 
never lie to correct executive or administrative acts. An executive or an 
administrative act may be illegal or ultra vires and a subject may challenge 
it in a Court of law, but he cannot challenge it by a writ of certiorari- The 
very basis and foundation of the writ is that the act complained of must be 
a judicial or a quasi-judicial act. The right to obtain a writ of certiorari 
is a very important and valuable right that the subject enjoys. It is by 
means of this writ that the subject can compel the judicial or quasi-judicial 
body to act within the four corners of its jurisdiction, and, as has been 
said by Lord Justice Brett in The Queen v. Local Government Board,’ the 
Court should not be chary of exercising its jurisdiction to issue writs of 
certiorari and prohibition and that ‘‘wherever the legislaure entrusts to 
any body of persons other than to the superior Courts the power of impos- 
ing an obligation upon individuals, the Courts ought to exercise as widely 
as they can the power of controlling those bodies of persons if those per- 
sons admittedly attempt to exercise powers beyond the powers given to 
them by Act of Parliament.” 

Therefore, what we have to consider is whether the order passed by 
Government on February 26, 1948, requisitioning the premises which were 
in possession of the petitioner was a judicial or a quasi-judicial order. ` In 
order to determine the nature of the power conferred upon Government by 
the Ordinance, it is necessary to consider its nature, scope and effect, and 
in order to do so we must consider the scheme of the Ordinance which 
confers those powers. The Ordinance is entitled “An Ordinance provided 
for the requisition of land, for the continuance of requisition of land”, and 
for certain other purposes. Section 3 empowers the Provincial Govern- 
ment to requisition any land for any public purpose if in its opinion it is 
necessary or expedient to do so. “Land” is defined as including benefits to 
arise out of land and premises and all things attached to the earth or per- 
manently fastened to the premises or things attached to the-earth. It is 
not disputed that under this section the Government would have the power 
to requisition the premises in question. Section 4 deals with vacant pre- 
mises. What are vacant premises is defined and an obligation is cast upon 
the landlord to give intimation if any premises become vacant, and a land- 
lord is precluded from letting vacant premises without the permission of 
Government before giving such intimation and for a period of one month 
from the date on which such intimation is given. Sub-section (4) empowers’ 
the Government to requisition vacant premises. Section 6 provides for the 
payment of compensation in respect of premises requisitioned after an in- 
quiry has been held. Section 9 confers power upon Government to take 
possession of requisitioned; premises. Section 10 empowers the Govern- 
ment, with a view to carry out the purposes of the Ordinance, to require 
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by order any person to furnish ta such authority as may be specified in that 
order such information in his possession as may be relevant or material. 
Section 11 deals with publication and service of orders. 

Going back to s. 3, with which we are concerned, the Legislature has 
left it to the Provincial Government to decide whether it is necessary or 
expedient to requisition any land. The opinion of the Government on this 
question. is conclusive. But it is not enough that the Government should 
be of the opinion that it is necessary or expedient to requisition any land.y 
It can only exercise its power to requisition provided the land is being 
requisitioned for any public purpose. What is a public purpose is not left 
to the opinion of the Government. It is an objective fact which has to be 
determined by Government before it can exercise its power. The very 
exercise of the power is made conditional upon the land being acquired for 
a public purpose. It was attempted to be argued that whether the purpose 
for which the Government wants to requisition land is a public purpose or 
not was also left to the opinion of the Government, and it was suggested 
that the expression “to do so” following upon “in the opinion of the Provin- 
cial Government it is necessary or expedient” covered not only the requisi- 
tioning of land, but also for any public purpose. In my opinion, that is not 
a proper construction of the expression “to do so.” “To do so” means to 
act in the manner following, and the act which is referred to is the act of 
requisitioning. For any public purpose does not describe the nature or 
character of the act, but describes the purposes for which the act is to be 
performed, and therefore “to do so” only refers to the act of requisitioning 
and not the purpose fos which the land is to be requisitioned. It will 
therefore be seen that the Legislature has provided an important safeguard 
in favour of the subject and a powerful check on the power of Government 
by providing that Government can only exercise its discretion to requisi- 
tion land: provided in the first instance it comes to a decision that the land 
to be requisitioned is required for ‘a public purpose. Therefore an order 
of requisition cannot be passed by Government merely going through a 
mental process as to whether it is-necessary or expedient to requisition 
any particular land. Nor is it left to Government merely to form an 
opinion in such a manner and on such materials as they think proper. It 
is incumbent upon Government to decide objectively that the land is re- 
quired for a public purpose. The element of determination and decision 
indisputably enters in the order of requisition to be made under s. 3. Sec- 
tion 3 also circumscribes the jurisdiction of Government to make an order 
under that section, and the limits of Government’s jurisdiction are that it 
is only when land is required for a public purpose that Government is 
entitled to exercise its power to requisition land. 

Various authorities and many learned Judges have attempted to draw 
the line which demarcates an executive order from a judicial or quasi- 
judicial order. I shall presently deal with some of the authorities, but 
before I do so I would like to state what in my opinion is the true definition 
of a judicial or quasi-judicial act as a result of a review of the authorities 
that were cited at the Bar. In the first place, a duty must be cast by the 
Legislature upon the person or persons who is empowered to act to deter- 
mine or decide some fact or facts. There must also be some lis or dispute 
resulting from there being two sides to the question he has to decide. There 
must be a proposal and an opposition. It must be necessary that he should 
have to weigh the pros and cons before he can come to a conclusion. He 
would also have to consider facts and circumstances bearing upon the sub- 
ject. In other words, the duty cast must not only be to determine and 
decide a question, but there must also be a duty to determine or decide that 
fact judicially. If the determination or decision of the authority results in 
binding the subject so as to affect his right or impose a liability upon him, 
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and if the exercise of the power by the authority is made dependent by the 
Legislature upon a contingency or a condition, which condition or contin- 
gency is an objective fact to be established and not left to the opinion of the 
authority, then, in my opinion, the Court wculd come to the conclusion that 
there is a duty upon the authority not only to decide and determine but 
to decide and determine judicially. In the case before us it was open to the 
Legislature to have empowered the Government to affect the rights of the 
psubject and to impose a liability upon him by a mere executive act of 
Government arrived at purely by subjective reasoning on the part of Gov- 
ernment, The Legislature did not think fit to do so. It limited the power 
of Government and made it exercisable only upon the happening of a 
particular contingency, and that contingency was the existence of a public 
purpose. . This, to my mind, clearly indicates an intention on the part of 
the Legislature not to subject the rights of citizens to executive orders to. 
be issued by Government. The Legislature intended that Government could, 
orly act within its limited jurisdiction, that jurisdiction being conditioned 
by land being required for a public purpose, and the Legislature equally 
intended that if the Government acted in excess of its jurisdiction, its action 
could be controlled and corrected by a writ of certiorari.. There can be no 
doubt that there is a lis or dispute which the Provincial Government has to 
decide, the dispute being whether the subject should be deprived of his 
property or not. There are also two sides to the dispute. There is a pro- 
posal and opposition and there are pros and cons to be considered. ‘The two 
sides are: The interest of the State which requires the property for a 
public purpose, and the rights of the subject. wha is being deprived of his 
property. It may be said that the Government cannot be constituted a 
Judge in its own cause because Government would be asked to adjudicate 
between itself and the subject, and what a dispute and an adjudication re- 
quires is two parties and an adjudicator different from and independent of 
the two parties. In my opinion, there is no reason why the Provincial 
Government or an executive officer cannot be constituted a Judge to decide 
questions arising between the State. and the subject. The role that the 
Government or the executive officer has got to play under these circum- 
stances is a judicial role and as such the Government or the executive 
officer is different from the State whose rights it has to consider as against 
the rights of the subject. I should further add that if there was any doubt 
as to whether an act to be done by a competent authority was a ministerial 
act or a judicial or quasi-judicial act, I would always give the benefit of the 
doubt to the subject because I would essume that if the Legislature confers 
power upon an authority to affect rights or impose liability upon subjects, 
the Legislature would not, ordinarily confer such power without making the 
power exercisable judicially or quasi-judicially. I would not assume that 
the Legislature would permit the rights of subjects to be affected and lia- 
bility being imposed upon them without giving an opportunity to the subject 
to be heard in support of his own rights. I would therefore require a clear 
indication on the part of the Legislature that it not only conferred a power 
upon a competent authority to affect the rights of others and impose liabi- 
lity upon them, but also that the power it gave was so wide that it could 
be exercised without the duty of any judicial or quasi-judicial determina- 
tion. In the case before us, far from there being any such indication on the 
part of the Legislature, I find that the intention of the Legislature is clear 
from the fact to which I have already referred, viz. that a condition prece- 
dent is laid down which has to be satisfied before the authority can exercise 
its power, and the existence of that condition precedent is left not to the 
opinion of Government but has to be established as a fact. It is also signi- 
ficant to note that there is a further clear indication by the Legislature that 
there is a duty cast upon the Provincial Government to act judicially or 
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quasi-judicially by the power conferred by it under s. 10 to obtain informa- 
tion from the person whose land is to-be requisitioned. It may be suggested 
that this is merely an enabling section and casts no duty upon the Govern- 
ment or confers no right upon the subject. But in my opinion, this section 
must be read as having a compelling force and also as being a power 
coupled with a duty. We must read-s. 10 along with s. 3, and when we find 
that in s. 3 public purpose is to be determined by Government and when we 
find in-s. 10 that information may be obtained for the: purposes of the 
Ordinance, I think it is open to the Court-to come to the conclusion that 
there is a duty upon the ‘Government to decide and a right given to the 
subject to have a-decision and a decision which is a judicial decision arrived 
at after ‘considering proper materials and evidence as provided by s. 10. 

Turning to the authorities, we have-the classical definition of Lord. Justice 
Atkin in Rex v. Electricity Commissioners: London Electricity Joint Com- 
mittee Co.'(1920), Ex partei (p: 205): Wherever any body of persons have 
any legal authority to determine questions affecting the rights of others and 
have the duty to act judicially, and act in excess of the legal authority, they 
are subject to the controlling jurisdiction of the King’s Bench Division ex- 
ercised in these writs. The difficulty ofcourse that always arises is to decide 
in which cases there is a duty cast'upon a body of persons to act judicially. 
That duty exists when the determination to be arrived at by the body is 
a judicial or quasi-judicial determination; and Chief Justice May in The 
Queen v. Corporation of Dublin? defines a judicial act as an act done by 
competent authority upon ‘consideration of facts and circumstances and 
imposing liability or affecting the rights of others. This definition was des- 
cribed as one of the best definitions by Lord Atkinson in Frome United Bre- 
weries Co. v. Bath Justices.2 There is another Irish Judge whose dictum 
is also both weighty and appropriate, and that is Chief Baron Palles, and 
the dictum appears in Reg. (Wexford County ` Council) v. Local Govern- 
‘ment Board + (p. 373): 


“I have always thought that to erect a tribunal into a ‘Court’? or Yurisdiction,’ so as 

to make its determinations judicial, the essential element is that it should have power, 
by its determination within jurisdiction, to impose liability or affect rights. By this I 
mean that the Hability is imposed, or the rights affected by the determination only, 
and not by the fact determined, and so that the liability will exist, or the right will 
be affected, although the determination be wrong in law or in fact. It is otherwise 
of a ministerial power. If the existence of such a power depend upon a contingency, 
although it may be necessary for the officer to determine whether the contingency has 
happened, in order to know whether he shall exercise the power, his determination 
does not bind. The happening of the contingency may be questioned in an action 
brought to try the legality of the act-done under the alleged exercise of the power. 
But where the determination binds, although it is based on an: erroneous view of 
facts or law, then the power authorising it is judicial.” 
In this case the determination of the Provincial Government binds the sub- 
ject because it is left to the opinion of the Government whether it is expe- 
dient or necessary to requisition any land and that determination is 
made dependent upon the happening of a contingency, viz. the 
existence of a public purpose. Lord Justice Moulton in Rex v. Wood- 
house © expresses the opinion that there must be the exercise of some right 
or duty to decide in order to provide scope for the writ of certiorari at 
common law. Lord Justice Scrutton in Rex v. The London County Coun- 
cil: The Entertainments Protection Association, Ex parte® considers the 
meaning of the Court to which a writ of certiorari can be issued (p. 233): 

“It is not necessary that it should be a Court in the sense in which this Court is 
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a Court; it is enough if it is exercising, after hearing evidence, judicial functions in 
the sense that it has to decide on evidence betvreen a proposal and an opposition; 
and it is nct necessary to be strictly a Court; if it is a tribunal which has to decide 
rights after hearing evidence and opposition, it is amenable to the writ of certiorari.” 
The Advocate General has relied on a decision reported in Cooper v. Wilson. ' 
The question that the Court was considering was whether the Watch Com- 
mittee had acted properly in dismissing a sergeant in the Liverpool Police 
Force. He was dismissed by the Chief Constable. He appealed from the 
decision of the Chief Constable to the Watch Committee and the Watch 
Committee dismissed the appeal. Now in his judgment Lord Justice Scott 
was not considering the distinction between a judicial or quasi-judicial act 
and a ministerial act, but what he was considering was the distinction be- 
tween a judicial act and a quasi-judicial act, and this distinction was neces- 
sary to consider because what the learned Lord Justice had to decide was 
whether the procedure followed by the Watch Committee was a proper 
procedure, or not, and Lord Justice Scott at p. 340 accepts the Report of the 
Ministers’ Powers Committee as definition of the words ‘ “judicial” and “quasi- 
judicial.” According to this report a true judicial decision presupposes an 
existing dispute between two or more parties, and that involves four requi- 
sites: (1) The presentation (not necessarily orally) of their case by the 
parties to the dispute; (2) if the dispute between them is a question of fact, 
the ascertainment of the fact by means of evidence adduced by the parties 
to the dispute and often with the assistance of argument by or on behalf 
of the parties on the evidence; (3) if the dispute between them is a ques- 
tion of law, the submission of legal argument by the parties; and (4) a 
decision which disposes of the whole matter by a finding upon the facts in 
dispute and an application of the law of the land to the facts so found, 
including where required a ruling upon any disputed question of law. A 
quasi-judicial decision involves requisities (1) and (2), does not necessarily 
involve (3), and never involves (4). I do not see how requisites (1) and 
(2) would not be present in the decision to be arrived at by Government 
before they requisition any land under s. 3. There would be the case of 
the State and the case of the subject to be presented and heard by Govern- 
ment, and as the question to be determinec. would be both a question of 
fact and a question of law, the Governmen; would have to consider both 
evidence and the legal aspect of the matter, because public purpose is a 
mixed question of law and fact. (See the decision of the Privy Council in 
Hamabai Framji Petit v. Secretary of Statz for India, and Moosa Hajee 
Hassan v. Secretary of State for India,2 where they adopted the definition 
of Mr. Justice Batchelor, viz. an object or aim, in which the general interest 
of the community, as opposed to the particular interest of individuals, is 
directly and vitally concerned.) 


-The Advocate General has relied on a decision of Mr. Justice Kania, as 
he then was, reported in Kaikhushru Soradji v. Commissioner of Police, 
Bombay.’ The order that the learned Judge was considering was an order 
made under r., 17 (i) (a), (it) (a) of the Deience of India Rules. That rule 
provided that the Director General of Posts and Telegraph, or any person 
authorised by him, may by an order cirect that any subscriber’s telephone 
connection to any exchange shall be cut off for such period as may be 
specified. With respect to the learned Judge, it is clear that this rule did 
not require any authority to determine any fact before the order could be 
made, and therefore clearly, as the learned Fudge held, the order was not a 
quasi-judicial order. But reliance is placed on the following observations in 
the judgment of Mr. Justice Kania (p. 720): 
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“It appears to me that unless the authority invésted with the power to pass an order 
had to act judicially, i.e. to weigh a question from two sides and decide on the matter, 
no question of quasi-judicial act can arise. The two sides cannot include himself as 
he is the deciding authority.” 


It is urged that in this case also the Province of Bombay is the deciding 
authority and therefore it cannot be considered as the side in opposition to 
the subject.. But, as I have already. pointed out, the conflict is between’ the 
subject and the State and there is no reason why Government or a Govern- 
ment official cannot be constituted a quasi-judicial tribunal to determine 
that conflict. The learned Judge makes the position more clear in the sub- 
sequent ‘part of his judgment. This is what he says (p. 720): 

“In the present case, in my opinion, the act of the respondent in making the order 
is not quasi-judicial. He has not to consider a proposition and opposition. He has not 
to weigh different facts and/or law and decide whether the order should be made or not.” 


Therefore, what is really required is-that there should be a proposition and 
opposition and also that the deciding authority should have to weigh facts 
and law. In the case. before us there is definitely a proposition and an 
opposition and the Government has to weigh facts and law before coming to 
the conclusion that the land should be requisitioned. Reliance is also placed 
on the case of Franklin v. Minister of Town and Country Planning.’ By s. 1 
of the New Towns Act, 1946, the Minister of Town and Country Planning 
was empowered to make an order designating an area as the site of a propos- 
ed new town, if he was satisfied that it was expedient to do so. By para. 3 
of schedule I of the Act, if any objection was duly made to the proposed 
order, the Minister before making the order had to cause a public local in- 
quiry to be held with respect thereto. The question arose whether the order 
to be made by the Minister was a quasi-judicial order and whether the 
Minister was bound to. hear both sides and to establislr that he had no bias 
in favour, of a particular scheme. The Court held that there was no lis and 
that the Minister was a Judge in the matter in which he was himself inter- 
ested from the public point of view. It seems to me that obviously the order 
to be made by the Minister was not a quasi-judicial order, because the only 
condition which had to be satisfied before. the order could be made was that 
the Minister had to be satisfied that it was expedient. No objective fact had 
to be determined. This case went to the House of Lords and in their judg- 
ment reported in [1948] A. C. 87, the House of Lords affirmed the decision 
of the Court of Appeal. Reference was also made by the Advocate General 
to Rex v. Archbishop of Canterbury.2 There was a vacancy in a Benefice 
and the patron made a presentation, and under the law the Bishop’s approval 
had to be obtained. The Bishop refused to give his approval and the patron 
appealed to the Archbishop for the review of the Bishop’s decision. The 
Archbishop without hearing the patron upheld the decision of the Bishop. 
The patron applied for a writ of certiorari. The writ was refused on the 
ground that the Archbishop like the Bishop before him was not exercising 
a function analogous to that of a person hearing a lis inter partes and that 
-he was not under an obligation to act in a quasi-judicial manner. Now, the 
decision of this. case really turned on the special provisions of the Benefices 
Measure of 1931. The Court of Appeal pdinted out that the function that 
the Bishop had to discharge in approving a clerk was a personal, intimate 
and delicate one, and the task of the Archbishop was equally so. The Court 
of Appeal was at pains to point out that all that had to be considered was 
whether the clerk presented was ‘suitable to discharge his duties and that 
no question arose of depriving a person of his right of property or limiting 
his right to exercise it. Reference was also made to the case of Hutton v. 
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Attorney General.’ : In that case the question arose with regard to the com- . 
pulsory acquisition of land for military purposes under the Defence Act ot 
1842. Two' requisites had to be satisfied. One was a certificate to bė issued 
by the Lord Lieutenants or two Deputy Lieutenants of the County or riding 
in which the land was situated that the taking of the land was necessary or 
expedient, and a warrant to be issued by the treasury. The Court held that 
the granting of a certificate by the Lord Lieutenants or the Deputy Lieute- 
nants was not a judicial but merely an administrative.act. In the first place, 
it must be borne in mind that whether the taking of the land is necessary 
or expedient is purely a subjective fact. In the second place, as Mr. Justice 
Tomlin pointed out in his judgment at p. 438, the Defence Act of 1842 pro- 
vides for judicial officers wherever judicial functions had to be performed, 
and finally the issuing of a warrant authorising the taking of the land and 
the certificate deciding that it was necessary or expedient to do so were 
two separate acts to be performed by two separate authorities. In this con- 
nection the case of R.. v. Boycoft2 might be considered. In that 
case the question arose whether a boy aged 11, attending a County Council 
school, was mentally defective. A certificate was issued by the Local Edu- 
cation Authority certifying the boy as an imbecile. The certificate was 
signed by two doctors, one of whom had never examined the boy. Lord 
Chief Justice Hewart and Justices Humphreys and Singleton issued a writ 
of certiorari holding that in issuing a certificate the Local Authority was 
doing a quasi-judicial act. Section 31 cf the Mental Deficiency Act imposed 
a duty upon the Local Education Authority to ascertain that children were 
incapable by reason of mental defect of receiving benefit or further benefit 
from instruction in special schools or classes, and the Court held that the 
act of ascertaining was a quasi-judicial act and in doing so the authority 
had to perform judicial functions. These authorities, in my opinion, clearly 
bear out and’ in no way go counter to the proposition I have set out ‘earlier 
in my judgment. Therefore I come to the conclusion that the order of re- 
quisition issued by the Province of Bombay was a quasi-judicial act which 
can be subjected to the corrective writ of certiorari. It would be perhaps 
interesting to note that Government have subsequently taken to themselves 
wider powers under a subsequent’ legislation that has been passed with re- 
gard to requisition of land. Now, it is no longer necessary that the land 
should be requisitioned for a public purpose. It can’ be requisitioned for 
any purpose. This means that before Government can requisition land they 
have no longer to determine as an objective fact the purpose for which land 
has got to be requisitioned. Not only the necessity and expediency is left 
to their discretion, but it seems even the purpose for which land is to be 
requisitioned. 

The next question that arises is whether, if the act complained of is a 
quasi-judicial act, the High Court has jurisdiction to issue a writ of certiorari 
against the respondents or any of them. We might briefly deal with the 
case of respondents Nos. 1 and 3. A writ of certiorari can only be directed 
against the authority which has to perform judicial functions and upon which 
is cast a duty to act judicially and not to act in excess of its jurisdiction. 
Now, under s. 3 of the Ordinance, it is the Provincial Government which is 
empowered by order in writing to requisition any land. It is neither Mr. 
P. V. Rao nor Mr. Vartak, the Minister, who is so empowered, and the im- 
pugned order itself makes it clear that it is issued by the order of the Gov- 
ernor of Bombay as every act of the Provincial Government has to be under 
s. 59 of the Government of India Act. Therefore, if the writ of certiorari 
can lie at all, it can only be against the Province of Bombay, which is 
respondent No. 2. The learned Judge, with respect, was therefore clearly 
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in error in issuing a writ against respondents’ Nos.-1 and 3. The petition of 
the petitioner is misconceived against those two respondents and must fail. 

Although in the order as drawn up, only the writ of certiorari has been 
ordered to be issued against the three respondents, in his’ judgment the 
learned Judge*has come to the:conclusion that the writ of prohibition should 
also be issued against all the’ three respondents and also an order 
should be made under 8. 45 of the Specific Relief Act against respondents 
Nos. 1 and 3. The position with regard to' the writ of prohibition stands on 
the same footing as the writ of certiorari’ and need not be discussed further. 
With regard to the order under s. 45, an order under s. 45 can only be made 
‘provided the doing or forbearing of ‘any specific act is clearly incumbent on 
the person in his public character to do orto forbear. With respect to’ the 
learned Judge, it is difficult to understand how it is incumbent upon Mr. 
P. V. Rao or upon Mr. Vartak from’ forbearing from enforcing or taking or 
continuing to take any proceedings’ for enforcing the requisition order passed 
by the Province of Bombay. The Court must find within the terms of the 
Ordinance itself that some specific act has to be done or forborne by a public 
officer.’ I find no indication whatever in the Ordinance of any such provi- 
sion which compels-Mr. Rao or Mr. Vaitak to do or forbear from doing any 
specific act. Therefore the order under s. 45 against respondents Nos. 1 and 
3 is clearly unsustainable.’ | - 

'With`regard to the Provirice of Bombay, it has been and by the Advo- 
cate General that the Provincial Government cannot be brought before the 
Court.and cannot ‘be sued in respect of any governmental or executive act. 
Tt is contended that Government can only be sued in respect of such acts as 
can be performed by an individual or by a trading corporation. But when 
Government acts as a sovereign authority, its’ acts’ are outside the purview 
of Municipal Courts and cannot’ be questioned in’ those Courts. This is 
rather. a‘startling proposition. According to the Advocate General, the 
Courts of law in India cannot compel Government to justify its acts as being 
within the law and cannot give any protection to the subject if Government 
affects his rights or imposes a liability upon him contrary to the provisions 
‘of the law. If such a proposition were sound,it would completely under- 
mine ‘the position of the judiciary and deprive the subject of the one sure 
and certain protection he has in an independent judiciary against the illegal 
and unjustifiable encroachments of the executive. Fortunately, as I shall 
point out, the proposition put forward by the Advocate General is wholly 
untenable and entirely contrary to the basic principles of British jurispru- 
dence. The Privy Council in Eshugbayi Eleko v. Government of Nigeria 
(Officer Administering 1) were considering’ the executive acts of the Gover- 
nor of Nigeria who issued an order against an appellant to leave a specified 
area, and upon his failing to comply, ordered ‘his deportation to another place 
in the Colony, and Lord Atkin at p. 670 used words which are in keeping 
with the highest traditions of British Judges and British justice : 

“In accordance with British jurisprudence no member’of the executive can interfere 
with the liberty or, property of a British subject except on the condition-that he can 
support the legality of his action before a Court of-justice. And it is the tradition of 
British justice that Judges should not shrink from deciding such issues in the face 
of the executive.” 

The submission of the Advocate Genan i is' based on s. 176 of the Govern- 
ment of India Act. - That section is procedural and provides how the Domi- 
nion of India and the Provincial Government may sue or be sued. The Pro- 
vincial Government has to be sued in the name of the Province, and the 
Dominion of India and the Provincial Government may sue or be sued in 
relation to their respective affairs in the like cases as the Secretary of State 
for India in Council might have sued or been sued if the Government of 
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India Act of 1935 had not been passed. It is necessary to trace the history 
of this section. By 3 & 4 Will. IV, c. 85, the East India Co. was made a 
trustee for the Crown in respect of all the property which it possessed in 
India, and with regard to all the debts and liabilities of the Company they 
were charged upon the revenues of India. When the Indian territories were 
transferred to the Crown, the Act of 1858, 21 & 22 Vic., c. 106, was passed, 
and s. 65 of that Act provided that the Secretary of State for India in Coun- 
cil should and might sue and be sued as a body corporate and that all persons 
might have and take the same remedies and proceedings legally and equit- 
ably against the Secretary of State for India in.Council as they could have 
done against the East India Co., and that the property and effects thereby 
vested in Her Majesty for the purposes of the Government of India or ac- 
quired for the said purposes should be subject and liable to the same judg- 
ments and executions as they would, while vested in the Company, have 
been liable to in respect of debts and liabilities lawfully contracted and in- 
curred by the said Company. Therefore, in all those cases in which the 
East India Co. could be sued by the subject, the Secretary of State for India 
in Council was substituted and the action Lad to be filed not against the 
Company but against the Secretary. of State for India in Council as a body 
corporate. Section 32 of the Government of India Act of 1915 continued the 
same provision. Sub-section (1) provided that the Secretary of State for 
India in Council may sue and be sued in the name of the Secretary of State 
for India in Council as a body corporate, and sub-s. (2) provided that 
every person shall have the same remedies against the Secretary of. State for 
India in Council as he might have had against the East India Co. if the Gov- 
ernment of India Act of 1858 and this Act hed not been passed. And when 
we come to the Act of 1935 we find that the Dominion. of India and, the dif- 
ferent Provinces were constituted juristic persons as it were for the pur- 
poses of suing and being sued just as the Secretary of State for India in 
Council was under the earlier legislatian.- Therefore one might say that the 
Province of Bombay, is in direct line of succession to the East India Co. The 
Advocate General’s contention is that the East India Co. performed two 
separate and different tunctions: (1) as a trading corporation, and (2) as a 
governing. body exercising sovereign authority;:and the Advocate General’s 
submission is that it is only with regard to the acts that fall in the first cate- 
gory that the East India Co. could be sued. In respect of this proposition 
reliance is placed on the well-known case of P. & O. S. N. Co. v. Secretary 
of State for India.’ .There the Supreme Court of Calcutta, Peacock C. J., 
Jackson and Wells J.J., held that the Secretary of State in Council of India 
was liable for damages occasioned by negligence of servants in the service 
of Government if the negligence is such as would render an ordinary em- 
ployer liable. Reliance is placed not so much on the decision of the case 
as on certain observations in the judgment of Chief Justice Peacock. At 
p. B the learned Chief Justice says: 

wowed ds they were a company to whom sovereign powers were delegated, and who 
traded on their own account and for their own benefit, and were engaged in transactions 
partly for the purposes of government, and partly on their own account, which, without 
any delegation of sovereign rights, might be carried on by private individuals. There is 
a great and clear distinction between acts done in the exercise of what are usually 
termed sovereign powers, and acts done in the ccnduct of undertakings which might 
be carried on by private individuals without having such powers delegated to them.” 
Again at p. 14: 

“But where an act is done, or a contract is, entered into, in the exercise of powers 
usually called sovereign powers, by which we mean powers which cannot be lawfully 


exercised except by a sovereign, or private individual delegated by a sovereign to exer- 
cise them, no action will lie.” 
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On the strength of these observations it is urged that no action can lie against 
the Province of Bombay in respect of an act which is done in the exercise 
of its sovereign powers. It is said that the act of requisition cannot be done 
by a private individual but it can only be done by an authority which is 
exercising a sovereign power.’ Now, it is to be noted that Peacock C. J. 
made it clear in his judgment that the East India Co. was not a sovereign 
body and it did not have any attributes of sovereignty. If the learned Chief 
Justice was referring to sovereign acts as acts of State, then with very great 
respect the observations are correct and must be accepted. An act of State 
is different fundamentally from an act of: a sovereign authority. An act of 
State operates extra-territorially.. Its legal title is not any municipal law 
but the. overriding sovereignty of the State. It does not deal with the sub- 
jects of the State but deals with aliens or foreigners who cannot seek the 
protection of the municipal law: It is difficult to conceive of an act of State 
as between.a sovereign and his subjects. If Government justifies its act 
under colour of title and that title arises from a municipal law, that act can 
never be an act of State. Its legality and validity must be tested by the 
municipal law and in municipal Courts. In this case the Province of Bom- 
bay is justifying its requisition order under the Ordinance which is a muni- 
cipal law, and therefore it cannot claim as a sovereign authority to be exempt 
from a municipal Court and cannot clairn immunity from having to justify 
its act in .a municipal Court. -As I shall presently point out, the position 
with regard to the East India:Co. was the same. The East India Co. could 
have- been sued in all cases except in respect of those which it did not seek 
to justify on grounds of municipal law. In the case to which I have already 
referred, Eshugbayi Eleko v. Government of Nigeria (Officer Administer- 
ing 1), Lord Justice Atkin in the judgment of the Privy Council at p. 671 
Says : é : 

“A suggestion was made by one of the learned Judges that the order in this case was 

an act of State. This phrase is capable of being misunderstood as applied to an act 
of the ‘sovereign power, directed, against another sovereign power or the subjects of 
another sovereign power not owing temporary allegiance, in pursuance of sovereign 
rights of waging war or maintaining peace on the high seas or abroad, it may give rise 
to no' legal remedy. But as applied to acts of the executive directed to subjects within 
the territorial jurisdiction it: has no special meaning, and can give no immunity from 
the jurisdiction of the Court to inquire info the legality of the Act.” 
As far back as 1859, in the case of The Secretary of State in Council of India 
v. Kamachee Boye Sahaba,? the Privy Council held that the municipal Court 
had no jurisdiction to inquire into the propriety of the act of the East India 
Co. seizing the State of Tanjore as the delegate of the British Government, 
and at p. 529 their Lordships observed : 

“The transactions of independent States between each other are governed by other 
laws than those which Municipal Courts administer: such Courts have neither the means 
of deciding what is right, nor the power of enforcing any decision which they may 
make.”, En i ‘ i 
At p. 531 their Lordships distinguish between an act of State and one which 
is not an act of State: 

“The next question is, what is the real character of the act done in this case? Was 
it a seizure by arbitrary power on behalf of the Crown of Great Britain of the domi- 
nions and property of a neighbouring State, an act not affecting to justify itself on 
grounds of Municipal law? or was it, in whole or in part, a possession taken by the 
Crown under colour .of legal title of the property of the late Rajah of Tanjore, jn 
trust for those who, by law, might be entitled to it on the death of the last possessor ? 
Tf it were the latter, the defence set up, of course, has no foundation.” f 
It is therefore only an act not effecting to justify itself on grounds of muni- 
cipal law which is immune from the scrutiny of a municipal Court. The 


1 [1981] A.C. 662. 2 (1859) 7 MIA. 476. 


896 THE BOMBAY LAW REPORTER. [VOL Lt. 


Privy Council again in Forester v. Secretary of State! distinguished the 
Tanjore case from the case they had before them where the seizure of lands 
was under colour of title, and they held that when possession is taken by 
Government under colour of a legal title, it does not constitute an act of 
State. The subject claimed a right to be encitled to the lands in derogation 
of the title of Government, and the Privy Council held that that claim, like 
any other claim arising between the Government and its subjects, would 
prima facie be cognizable by the Municipal Courts of India. A similar ques- 
tion had to be considered by this High Court in Jehangir v. Secretary of 
State for India.2 The plaintiff had. filed this suit claiming damages for defa- 
matory statements contained in a resolution issued by Government. One of 
the contentions raised was that the power to censure or reprimand a Govern- 
ment servant was an act of State and therefore not cognizable by the Court, 
and Mr. Justice Batty at p. 139 says that though the appointment or dismissal 
of a certain class of officers is among the functions of a Government, and is 
not exercisable by private individuals as such, it is a power which is exer- 
cisable only in pursuance of an authority conferred and regulated by muni- 
cipal law and deriving its justification thereirom, and subject to limitations 
thereby imposed. At p. 140 the learned Judge observes: 


“An act of State in respect of which the jurisdiction of the Courts is barred must 

be an act which does not purport to be done under colour of a legal title at all, and 
which could neither assert or violate any right conferrable by Jaw, but which must 
rest for its jurisdiction on considerations of external politics and interstatal duties and 
rights...,.. In dealing with its own subjects therefore a Government must defend its 
action as justified by positive law, and cannot rely on a plea of political expediency 
which would only justify action in relation to icreign matters to which the law of 
the land does not extend.” . 
And further on the learned Judge quotes with approval the statement in 
Stephen’s Criminal Law that as between the Sovereign and his subjects there 
can be no such thing as an act of State. Although Mr. Justice Batty and Mr. 
Justice Jacob differed on the question as to whether the suit was maintain- 
able against the Secretary of State for defamation and the case was refer- 
red to Mr. Justice Chandavarkar as the third Judge, both the other two 
Judges did not differ from Mr. Justice Batty with regard to the principles 
which he enunciated as to the liability of the Secretary of State to be sued 
in municipal Courts. There is a judgment of the Madras High Court which 
has enunciated the same principle, in The Secretary of State for India in 
Council v. Hari Bhanji.2 The headnote correctly sets out in substance what 
the learned Chief Justice Sir Charles Turner stated in his judgment: 

“The acts of state of which the municipal Courts of British India are debarred from 
taking cognizance, are acts done in the exercise of sovereign powers which do not 
profess to be justifled by municipal law. 

“Where an act complained of is professedly done under the sanction of municipal 
law, and in the exercise of powers conferred by that law, the fact that it is done by 
the sovereign power and is not an act which could possibly be done by a private individ- 
ual, does not oust the jurisdiction of the civil Courts.” 

At p. 279 the learned Chief Justice says: 

“the decided cases show that in the class of acts which are competent to the 
Government and not to any private person, a distinction taken is between those which 
lie outside the province of municipal law and those which fall within that law, and 
that it is of the former only that in this country the municipal Courts in British India 
cannot take cognizance.” 

Therefore it is clear that the only slender foundation for the contention of 
the Advocate General is the remarks of the learned Chief Justice in the 
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Peninsular case. But. when that case is clearly understood, it will be seen 
that although the learned Chief Justice makes a distinction between the class 
of acts which-a private individual or a trading corporation can perform and 
those which can be performed by a sovereign power, what the case actually 
decides is that the particular case which was before the Court fell in the 
former category. The learned Chief Justice, with respect, was not called 
upon to decide that all acts falling in the latter category were exempt 
from the scrutiny of the Courts. In any case, the authority of this decision 
has been considerably shaken by the: view expressed by the Privy Council 
recently in R. Venkata Rao v. Secretary of State for India.1 The appel- 
lant in that case sued the Secretary of State for India in Council for damages 
for wrongful dismiss4]. The Courts in India relied on s. 32. of the Government 
of India Act as limiting the. right of the appellant to sue the Secretary of 
State for India in Council in those identical cases where a suit would have 
lain against the East India Co. ‘Their Lordships. of the Privy Council say 
that they should not be taken to give their assent to that reason. They 
further go on to observe that as then advised they look. upon that section 
as merely relating. to parties and procedure, and: if an action lay against 
Government that right could not be. taken away merely because an iden- 
tical right of action did not exist against the East India Co.; and in this 
connection they refer to s. 32 of the Government of India Act and also to 
the Peninsular case on which apparently the reasoning accepted by the 
Courts in India was based. Therefore it would: not be too much to assume 
that if. the Peninsular case laid down that the right of the subject to sue 
Government was limited by: any consideration as to whether the East India 
Co. could or could not have been sued as'a trading corporation, that was 
not the:correct statement of the law. 

The next contention put forward’ by the Advocate General is that there 
is a complète immunity given to the Governor against being brought before 
a Court of law, and in asking for a writ against the Provincial Government 
the petitioner ‘is in effect violating that immunity. It is submitted in the 
first instance’ that this Court being the King’s Court the Crown cannot be 
made subject. to its writ.’ This submission is wholly erroneous because the 
Governor is not the Crown; he is merely the agent of the Crown in the 
Province of Bombay; and the English Courts have never recognised the 
principle that a Governor of a Colony or a:dependency cannot be sued in 
English Courts. Numerous cases are to be found in the books where Gover- 
nors of Colonies have been successfully sued in Courts in England. There- 
fore, if the Governor has an immunity at all, that immunity must be found 
expressly in some statute or legislation. For that purpose reliance is placed 
on s. 306 of the Government of India Act.” Under this section, no proceed- 
ings whatever shall lie and no process whatsoever be issued from any Court 
in India against the Governor of a Province, whether in a personal capacity 
or otherwise. It is: argued that the Provincial Government is really the 
Governor because under s. .49 the executive authority of a Province is 
exercised on behalf of His Majesty by the Governor, and according to the 
Advocate General the Provincial Government and the Governor are inter- 
changeable terms. Therefore, according to him, if immunity is given to the 
Governor, the same immunity: .is' given to the Provincial Government. 
In my vopinion, the Provincial Governmest” means, under the consti- 
tution, the Governor and his Ministers. Before the Independence 
Act, the Governor had his individual judgment and his discretion and in 
certain matters he was entitled to act contrary to the advice given by the 
Ministers or even without taking their advice. Under the Independence Act 
the Governor has become a constitutional Governor and all his acts must 


1 (1936) .L.R. 64 LA. 55, s.c. 39 Bom. LR. 699. 


898 THE BOMBAY LAW REPORTER. [YOL. LI, 


now be taken with the aid and advice of his Ministers. But even so, I 
agree that the Governor does constitute an important part of the machi- 
nery which administers the Province and which is described by the expres- 
sion “Provincial Government.” But, in my opinion, it is a mistake to read 
s. 306 as giving an immunity not only to the Governor but to the Provincial 
Government also. These are two different zoncepts, and the immunity to 
the Governor is not an absolute immunity but it is a personal immunity 
although it extends both to his private and public acts. The second 
part of the section extends that immunity to the Governor even after he 
has relinquished his office, and he cannot be sued in respect of 
anything done or omitted to be done by hi during his term 
of office in performance or purported performance of the duty thereof 
except with the sanction of the Governor General. It cannot be said that after 
the Governor has left office he continves to be the Provincial Government. 
But the immunity given to the Governor personally is continued even after 
he ceases to hold the position as the Governor. This itself clearly shows the 
distinction beween the Governor as such and the Provincial Government. 
But the proviso to s. 306 makes the position perfectly clear. Strictly it is 
not a proviso; it is merely a clarification; and what it lays down is that 
nothing in s. 306 shall be construed as restricting the right of any person to 
bring against the Dominion or a Province such proceedings as are mentioned 
in Chapter I of Part 7 of the Act. Therefore, if a Province could be sued 
under Chapter MI of Part 7 of the Act, the svit could not be defeated merely 
because the Governor constitutes a part of the Provincial Government. 
When we turn to Chapter II of Part 7 we find that one of the sections in 
that Chapter is s. 176. Therefore, in all those cases in which the Secretary 
of State for India in Council could have been sued, the Provincial Govern- 
ment can also be sued notwithstanding the fact that the Provincial Govern- 
ment includes the Governor of the Province. The Advocate General has 
argued that the proviso to s. 306 refers to suits against the Province of Bom- 
bay within the meaning of s. 176, and although a suit may be filed against 
the Province of Bombay in those cases in which a suit could have been 
filed against the Secretary of State for India in Council, a writ cannot 
be issued against the Province. A distinction is sought to be made 
between suits and the issuing of a high prerogative writ like the writ of 
certiorari. Now in the first place s. 176 does not speak of suits at all. It 
merely speaks of the Provincial Government suing or being sued, and in 
my opinion it would be wholly wrong to construe the expression “sue or 
be sued” in a narrow technical sense as referring only to those proceedings 
in a Court of law which can be initiated by the filing of a plaint. “To sue” 
in this context can only mean to claim a civil right in a Court of law by 
any legal procedure by which that civil righ= can be established. A writ of 
certiorari can only be obtained by means of petition and not by means of 
filing a plaint. But what the petitioner is doing is claiming his civil right 
by means of this particular procedure which is the only procedure open to 
him in order to obtain the writ of certiorari. Mr. Justice Tyabji in 
Vajeram v. Purshottumdas,’ construed the expression “suing” as occurring 
in s. 43 of the Code of Civil Procedure of 1882, corresponding to O. I, r. 2, 
of the present Code, as making a legal claim or taking legal proceedings 
against any person. In that Warned Judge’s opinion it did not necessarily 
mean to file a suit by means of a plaint such as is referred to in the Civil 
Procedure Code. In In re The Waterloo Life, &c. Assurance Company 
(No: 1) 2 the question that arose was whether filing a petition amounted to 
suing, and the Court held that it did. The company was incapable of suing 
by s. 210 of the Companies Act and the Court took the view that that in- 
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capacity ‘also applied to: the’ presentation of a petition. 

It is interesting to note that the corresponding’ section in the Government 
of India Act, 1915, s. 110, gave immunity not only to the.Governor but to the 
members of- the ‘Executive: Council- and also subsequently’ by an amend- 
ment to the Ministers,’ but that immunity only extended as far as the original 
civil or criminal: jurisdiction was concerned. -It is significant to note that 
there was no proviso to s. 110 corresponding to the proviso to s. 306, and 
the reason for it is obvious, because under the Government of India Act of 
1915. the juristic person to be: sued was not the ‘Province but the Secretary 
of State for India in Council. Therefore, in my opinion, if a writ of certiorari 
can lie’ against’ the Province of Bombay, there is nothing in s. 306 which 
debars’ the Court from issuing such a writ- ' > 

It is then argued that apart from s. 306 the High Court has no tinisdiction, 
to issue a writ against the Province of Bombay.- The jurisdiction that the 
High Court has is to be found in s: 223 of the Government of India Act, and 
that jurisdiction is the same as it was immediately before the establishment 
of.the Domnion, and before the Indepéndence Act it was the same as it was 
at the time the Government of India Act, 1935, was enacted. Therefore, we 
have to go back to s. 106 of the Government ‘of India Act, 1915, and there 
again we find that the jurisdiction conferred upon the High Court was the 
same as was vested in’ it at-the commencement of that Act. In order to 
find out what that jurisdiction was, -w® have’ to turn to the High Courts 
Act of 1861, and s. 9 of -that-Act’ confers upon the High Courts established 
by that Act all the jurisdiction: and- power: and authority which‘ was vested 
in any of the Courts in the Presidency which was abolished by the High 
Courts Act. The Court that was abolished by the High Courts Act in 
Bombay was :the Supreme Court to which the High Court succeeded. 
Therefore, in order to determine what the jurisdiction of the High Court is, 
we have: really to ascertain what was the jurisdiction of the Supreme Court. 
Now, the Supreme’ Court- was-established- in Bombay in 1823 by 4 Geo. IV, 
a, TL That ‘Act provided that it shall be lawful for His Majesty to establish 
a Supreme Court of Judicature at Bombay with full power to exercise such 
jurisdiction and to be invested with such power and authorities, privileges 
and immunities and subject to the same limitations, restrictions and control 
within the said town of Bombay- and territories dependent upon the Gov- 
ernment of Bombay as the said Supreme Court of Judicature at Fort 
William in Bengal is ‘invested -with or subject to within the said Fort 
William or within the Kingdoms’ or the Provinces of Bihar and Orissa. 
‘That Actfurther provided: that the Governor and Council at Bombay, 
and the. Governor General: of -Fort William aforesaid shall enjoy the 
same ‘exemption, and no other, from the authority - of the Supreme 
Court of Judicature to be there erected, ‘as is enjoyed by the said 
Governor- General and Council at Fort William aforesaid from the 
jurisdiction of the Supreme Court of Judicature there already by 
law established. Therefore;: the jurisdiction which was to be conferred 
upon the Supreme Court was to-be identical with that of the Supreme Court 
at Calcutta and the Governor of Bombay was to enjoy the same immunity 
as the Governor General enjoyed at Fort William. Now, the Supreme 
Court at Fort William was established rents Act of: 1772, 13 Geo. IH, 
c. 63. Pursuant to this Act, Letters Patent stablishing the Supreme Court 
‘were issued in 1774. It is a historical fact that here was a conflict between 
‘the Judges of the Supreme Court and the executive Government, and in 
order to avoid any future conflict the Act of 1780 exempted the Governor 
General and Council of Bengal from the jurisdiction of the Supreme Court. 
Tt also exempted any person or persons who acted under the orders of the 
Governor General and Council. But it provided that where an order or 
orders of the Governor General and Council extended to any British sub- 
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ject or subjects, the Court shall have and retain full and complete jurisdiction. 
Now, when we turn to the Charter of the Supreme Court, we find that under 
cL 25 immunity is given to the person of the Governor ‘of Bombay and his. 
Council. But we do not find the proviso which entitled British subjects to. 
question the orders of the Governor, An interesting argument was advanced. 
before us by the Advocate General as to whether the proviso only applied to. 
the acts done. by persons under the authority of the Governor or. also applied 
to the acts, of the Governor himself, and also whether the right that the 
British subjects had under that proviso would now apply to, all Indian subjects 
because the distinction between European British subjects and Indian Bri- 
tish subjects no longer prevails. It is unnecessary to décide what the 
correct position is, because, in my opinion, the immunity given to the Gov- 
ernor under the various provisions to which I have referred is a personal 
immunity no. higher than the immunity to be found under s. 306 of the 
Government of India Act. The real jurisdiction of the High Court to issue 
a writ is to be. found in cl. 5 of the Letters Patent establishing the Supreme 
Court, and that jirisdiction is.similar to the jurisdiction exercisable by the 
Judges of the King’s Bench Division, Therefore, if we find that a writ of 
certiorari could be issued by the King’s Bench Division against the East 
India Co., such a writ could also be issued. by the Supreme Court, and if the 
Supreme Court could issue it, the.High Court today has the same jurisdic- 
tion to issue such a, writ. There ds nothing whatever to suggest that the 
King’s Bench Division in. proper cases could not have issued a writ against 
the East India, Co. On- the contrary, there are cases which go to show that. 
writs of mandamus were actually issued by the. English Courts against the 
East India Co. See The King v: Directors of the East India Co.1 where the 
writ. of mandamus was issued against the Hast India Co., and again The 
King v. Directors of the, East India, Co.,2 waere,also a writ. of mandamus. 
was issued against the East India Co., and an interesting case reported in 
Ex parte Sir Charles Napier 3 where. a wriz of mandamus was asked for 
against the East. India Co. at the instance of Sir Charles Napier in respect 
of his salary. 

There is one father: AEE of ie Advceate General to hich I would’ 
like to refer. He rélies on the meaning of “the Province of Bombay” as. 
given in. the General Clauses Act., Before the Independence Act the mean- 
ing given to “the Provincial Government”, under the General Clauses Act 
was “in a Governor’s Province, the Governor acting or not acting in his: 
discretion and exercising or not exercising his individual judgment-accord- 
ing to the provision in’ that behalf made by and under the said Act.” After 
India became independent, the India Adaptation of Existing Indian Laws 
Order, 1947, was passed, and the following definition for “Provincial Gov- 
ernment” -was ‘substituted: “As respects. anything done or to be done after 
the establishment of the Dominion of India shall mean in the Governor’s 
Province the Governor.” It is therefore argued by the Advocate General 
that when s; 3 ‘of the Requisition Ordinance speaks of Provincial Govern- 
ment, it means the Governor, and the Governor is exempt from being sued 
under s. 306. In my opinion, the expression ‘Governor” used in the General’ 
Clauses Act as- equivalent to'“Provincial Government” does not refer to the 
Governor in his personal. or indiyidual capacity, but to the constitutional 
Governor who is the head: ofthe Provincial executive and in whose name 
ali the executive authority of the Province is exercised. As I have already 
considered earlier, the exemption under s. 306 does not apply to the Governor 
in the sense in which this expression is used in the General Clauses Act. 

I would now like to consider three decisions. of the Madras High Court and" 
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one decision of the Calcutta High Court, on which strong reliance has been 
placed by the Advocate General for the proposition that a writ of certiorari 
does not lie against the Provincial Government. The first is Venkataratnam 
v. Secretary of State fór India.) In this case a writ of certiorari was 
applied for -agaiist the Minister of Public Health. The Madras High Court 
was considering the provisions of the Government of India Act of 1915. 
They. took the view that under s. 110 of the Government of India Act the 
original jurisdiction of the High Court was ousted as against the Governor 
and the Ministers. They also took the view that the jurisdiction of the 
Madras High Court was the same as the jurisdiction of the Supreme Court 
at Calcutta. By the Act of 1780 the Supreme Court had no jurisdiction to 
proceed against the Governor. The Court did not consider the distinction 
between suing the Governor or a Minister personally and suing the Pro- 
vince of Bombay as a juristic body in respect of those matters for which 
the East India Co. could have been sued. We in the case before us are 
more concerned to consider the effect of the proviso to s. 306 and s. 176 of 
the Government of India Act. The next case is Thyagarajan v. Government 
of Madras.2 In that case Sir Lionel Leach, Chief Justice, and Mr. Justice 
Khuni Raman refused to issue a writ against the Provincial Government of 
Madras holding that no differentiation could be made between the Governor 
and the Provincial Government, and the Governor was exempt under s. 
306 of the Government of India Act. With very great respect to the learn- 
ed Judges who decided that case, they completely overlooked the existence 
of the-proviso to s. 306. Then there is a recent decision of the Madras High 
Court reported in Kandaswami-v. Province of Madras. That Court came 
to the same conclusion, as.in Thyagarajan v. Government of Madras, that 
a writ did not lie against the Province of Madras. Although the proviso to 
s. 306 was cited before the Court, it was conceded by counsel for the peti- 
tioner that it-had no application. It is difficult to understand why that 
proviso had no application., Dee with the proviso, the learned Chief 
Justice says (p. 292): 


“The proviso to sub-section (1 ) of section 306 contemplates that the protection which 
is given enures to the Governor’s acts in’ relation to his Provincial’ Government, since 
express’ reservation .is made that nothing in the sub-section shall restrict the right 
of any person to bring against a province such proceedings as are mentioned in Chapter 
IQ of Part VII of the Constitution Act. .There would be no need for such reservation 
if the protection given by the sub-segtion did not enure to the acts of a Governor in 
relation to his.Provincial Government.” 

With respect, ‘as I have already pointed out, the proviso to s. 306 is not a 
proviso in the ordinary sense of the term. It is enacted only for greater 
caution and it is a warning given. to Courts not to restrict the right of the 
subject to sue the Provincial Government by reason of any immunity given 
to the Governor by s. 306, sub-s..(1). The learned Chief Justice has also 
not considered the effect of s. 176, and whether. a writ could not have lain 
against- the East India Co. and if so ‘whether a writ could not equally well 
lie against the Provincial. Government.. Now turning to the Calcutta case 
in In re Banwarilal Roy,* Mr. Amir Ali Ag. C. J. and Das J. held that the 
High Court had no jurisdiction to issue a writ of certiorari against the Pro- 
vince of Bengal. Mr. Justice Das delivered the leading judgment and he 
took the view that to accede to the application for issue of a writ of certio- 
rari against the Government of Bengal would inevitably mean issuing pro- 
cess against the Governor,’ for- he is at least a.part of the Government of 
Bengal. This learned Judge also did not consider the effect of the proviso 
to s. 306. Further, he was considerably influenced by the fact that the 
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Charter of the Supreme Court of Fort William of 1774 contained cl. 13 which 
set out the various proceedings which the Ccurt at Calcutta was empowered 
to hear, and according to the learned Judgé-a-writ of certiorari was not one 
of such proceedings, and according to him the High Court of pane had 
the same jurisdiction that was conferred upon the Supreme Co at Fort 
William. But with respect the learned Judze did not attach sufficient im- 
portance to cl. 4 of that Charter which conferred upon that Supreme Court 
the same jurisdiction as the King’s Bench Division had in England. I would; 
therefore, with very great respect, not follow the Madras High Court and 
the Calcutta High Court in the view they have taken with regard to the 
jurisdiction of the High Court to issue a writ of certiorari against the res- 
pective Provincial Governments. The judgment of Coyajee J. in Lady Din- 
bai Petit v. Noronha ' to the same effect must also be held to have not been 
correctly decided. 

Coming now to the merits of the case, I am afraid there is very little 
that can be said in favour of Government. No attempt whatever was made 
by counsel for Government to establish before Mr. Justice Bhagwati that 
the premises in suit were requisitioned for any public purpose. As I have 
pointed out earlier, the jurisdiction of the Government to requisition any 
land is conditioned by the land being required for a public purpose. If 
Government requisitions land for a purpose which is not a public purpose, 
it would be acting in excess of its jurisdiction. All that the record shows 
is that Government wanted to deprive one refugee from Sind of the pre- 
mises of which he was in possession in order to give them to another 
refugee. Now, the housing of refugees may certainly be a public purpose, 
but it cannot be said that if you choose one refugee as against another with- 
out any ostensible cause, that by itself would constitute public purpose for 
which a land can be requisitioned. I do not quite agree with Mr. Justice 
Bhagwati when he suggests that if Government wishes to secure a house for 
an. individual it would not necessarily constitute public purpose. The pur- 
pose for which land has to be requisitioned must involve some benefit to 
the community as a whole. But there may be cases where securing a house 
for an individual may itself confer a benefit upon the community. Each 
case, therefore, must be determined upon its own facts and circumstances. 
In this case I am satisfied that Government have’ not requisitioned the pre- 
mises for any public purpose and therefore the requisition order made by 
them is in excess of their jurisdiction. ` 

Mr. Justice Bhagwati has also taken the view that the order is bad because 
it was served on the two other assignees ir. whose favour along with the 
petitioner the assignment of the tenancy was made. Section 11 of the Ordi- 
nance provides that every order made under s. 3 shall be served, if it is 
an order affecting an individual person, on zhe person,in the manner pro- 
vided. Sub-section (2) provides that when a question arises where a person 
was duly informed of an order made under the Ordinance, compliance with 
the requirements of sub-s. (1) would be ccnclusive proof that he was so 
informed, but failure to comply with the said requirements shall not pre- 
clude proof by other means that he was so informed or affect the validity 
of the order. Therefore, it is clear that the validity of the order under s. 3 
dces not depend upon its service upon all the persons affected by that order. 
The most that could be said would be that a particular order would not be 
effective against any person unless it was served upon him. The order has 
been served upon the petitioner and therefore it is not competent to him to 
say that the order is not valid or is not enforceable as against him. With res- 
pect, therefore, I do not agree with Mr. Justice Bhagwati when he holds that 
the order was not in accordance with law because it was not served upon 
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the other two'assignees. Mr. Justice Bhagwati has also taken the view that 
the order was bad because it was not addressed to the petitioner and his 
co-assignees. With respect, I do not agree with that view. Section 3 of the 
Ordinance does not require that the requisitioning order should be address- 
ed to any person. 

The Advocate General has made a grievance of the fact that Mr. 
Justice Bhagwati, after he allowed the petitioner to amend the petition 
by bringing respondents Nos. 2 and 3 on the record, did not make the peti- 
tioner to pay all the costs of the petition up to the ‘date of the amendment. 
The learned Judge only awarded Rs. 120 as costs to respondent No. 1. It 
is very rarely that the Court of Appeal interferes with an order of costs 
made by the trial Court.which is purely discretionary, and in this case we 
see no special grounds why we should interfere with the order. 

The result, therefore, will be that the judgment of the learned Judge will 
be affirmed as against appellant No. 2 and the appeal will be dismissed. 
With regard to appellants Nos. 1 and 3, the order of the learned Judge will 
be set aside and the appeal allowed. 

As regards the costs of the petition, the costs will be paid by the Province 
of Bombay and not by all the respondents, as directed by the learned trial 
Judge. As far as the costs of the appeal are concerned, the respondents 
have substantially succeeded and therefore the appellant must pay the costs 
of the appeal. Costs will be taxed on the basis of a long cause scale, with 
two counsel certified. Certificate under s. 205 of the Government of India 
Act to issue. 


TENDOLKAR J. I have had the benefit of perusing the judgment of my 
Lord the Chief Justice with which I am in agreement. I shall not therefore 
restate the facts giving rise to this appeal, nor deal with the minor points 
involved in its decision, but will restrict my judgment to the main questions 
of law that arise for determination. They are: (1) Whether the act of 
requisition under s. 3 of the Bombay Land Requisition Ordinance, (Ordi- 
nance V of 1947) is a quasi-judicial act, and (2) whether a writ of certiorari 
lies against the Province. 

The question as to what is a quasi-judicial act, as distinguished from a 
ministerial, administrative or executive act, has been the subject of numerous 
decisions both in Great Britain and in India; and I will attempt to review 
them in brief in an endeavour to extract a ratio from them for the determi- 
nation of this usually difficult and vexed question. The observations of 
May C. J. in The Queen v. Corporation of Dublin 1 appear to me to be the 
foundation of many subsequent decisions. In that case the Dublin Corpo- 
ration levied a borough rate as the borough fund was found to be insuffi- 
cient for the legitimate purposes of the Corporation. This state of affairs 
had arisen by reason of illegal payments having been made out of the 
borough fund. It was held upon a writ of certiorari that the rate was ille- 
gal and that all orders and resolutions of the Corporation imposing it and 
the precepts to levy it should be quashed. May C.J. observed (p. 376):— 
. “It is established that the writ of certiorari does not lie to remove an order merely 
ministerial, such as a warrant, but it lies to remove and adjudicate upon the validity 
of acts judicial. In this connexion the term ‘judicial’ does not necessarily mean acts 
of a Judge or legal tribunal sitting for the determination of matters of law, byt for 
the purpose of this question a judicial act seems to be an act done by competent 
authority, upon consideration of facts and’ circumstances, and imposing liability or 
affecting the rights of others.” 

These observations of May C. J. were approved, subject to the proviso, 
that the statute which confers the power does not indicate a contrary inten- 


1 (1878) 2 L. R. Ir. 371. 


404 THE BOMBAY LAW REZORTER, = .__ [vou LI. 
tion, by Palles C.B. in Reg. (Wexford Co. Council) v. Local Govt. Board 
where the Chief Baron stated (p. 373):— 

“,...I have no hesitation in saying that I have always considered, and still con- 
sider, the principle of law to be as stated by the Chief Justice, assuming that there 
is nothing in the statute constituting the particular tribunal or investing it with the 
particular power which indicates a contrary intertion. I have always thought that 
to erect a tribunal into a ‘Court’ or ‘jurisdiction, so as to make its determinations 
judicial, the essential element is that it should have power, by its determination within. 
jurisdiction, to impose liability or affect rights. By this I mean that the liability is 
imposed, or the right affected by the determination only, and not by the fact deter- 
mined, and so that the liability will exist, or the right will be affecied, although the 
determination be wrong in law or in fact. It is otherwise of a ministerial power. If 
tke existence of such a power depend upon a contingency, although it may be necessary 
for the officer to determine whether the contingency has happened, in order to know 
whether he shall exercise the power, his determination does not bind. The happening 
of the conlingency may be questioned in an action brought to try the legality of the 
act done under the alleged exercise of the power. But where the determination binds, 
although it is,based on an erroneous view of the facts or Jaw, then the power autho- 
rising it is judicial.” 

The observations of May C. J. were quoted by Lord Atkinson in Frome 
United Breweries Co. v. Bath Justices 2 (p. 502) as “one of the best defini- 
tions of a judicial act as distinguished from an administrative act”. The 
dicta appear also to have been approved by Lord Greene M. R. in Rer v. 
Archbishop of Canterbury : Ex parte Morcnt,? where the Master of the 
Rolls observes as follows (p. 291):— 

“The second way in which the case was presented did not depend on the 
existence of a contest or ls. It was said: Hare is a piece of legislation with 
statutory force which may deprive the owner of property, to wit, the patron, 
of some of his rights, in respect of that property, and wherever a person or 
body of persons is given power to deprive a perscn of, or to affect, his rights, there 
is a statutory obligation to act in a quasi-judicial manner with all the consequences 
which that implies. In support of that proposition a number of well-known authorities. 
were cited relating to such matters as closing orders, clearance orders, and things of 
tkat kind, with the principles of which we are all very familiar, but, in my opmion, 
none of those authorities is of any assistance in this case. The question we have to 
decide is not some general or abstract question of principle, but the construction of a 
particular piece of legislation dealing with a very special subject-ma i 

Leaving then the cases in which the dicta of May C. J. were specifically 
approved, we next have in order of date tke case of Rex v. Woodhouse,* 
where Fletcher-Moulton L. J. observed as follows (p. 535):— 

“ ...the procedure of certiorari applies in many cases in which the body whose 
acts are criticized would not ordinarily be called a Court, nor would its acts be ordi- 
narily termed ‘judicial acts.’ The true view of the lmitation would seem to be that 
tke term ‘judicial act’ is used in contrast with purely ministerial acts. To these latter 
tke process of certiorari does not apply, as for instance to the issue of a warrant to 
enforce a rate, even though the rate is one which could itself be questioned by certroran. 
In short, there must be the exercise of some right or duty to decide in order to provide 
scope for a writ of certiorari at common law.” 

It seems to me that the word “right” is kere used as synonymous with 
“duty”, for obviously there can bé no duty zo decide without a right to do 
so. But I do not think that the learned Law Lord intended to lay down 
that if there was a right to decide, without a zorresponding duty, the act was 
judicial. Many ministerial acts involve the exercise of a right to decide 


as opposed to a duty to decide. r 
The next case in order of date is Rex v. Electricity Commissioners: Lon- 
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don Electricity Joint Committee Co. (1920), Ex parte! where Lord Atkin 
L. J. formulated the test for determining what is a quasi-judicial act, as 
follows (p. 205):— 

“Wherever any body of persons having legal authority to determine questions affect- 
ing the rights of subjects, and having the duty to act judicially, act in excess of their 
legal authority they are subject to the controlling jurisdiction of the King’s Bench 
Division exercised in these writs.” 

Here again we get the legal authority to determine coupled with a duty. 
The emphasis to my mind is on “the duty to act judicially.” 

The next case is Rex v. The London County Council, etc. where Scrutton 
L. J. stated as follows (p. 233):— 

“There has been a great deal of discussion and a large number of cases extending 

the meaning of ‘Court.’ It is not necessary that it should be a Court in the sense in 
which this Court is a Court; it is enough if it is exercising, after hearing evidence, 
judicial functions in the sense that it has to decide on evidence betveen a proposal 
and an opposition; and it is not necessary to be strictly a Court; if it is a tribunal 
which has to decide mghts after hearing evidence and opposition, it is amenable to 
the: writ of certiorari;” 
The words “after hearing evidence” occurring in this passage do not to my 
mind mean anything more than “upon consideration of facts and circum- 
stances” as May C. J. puts it, and do not necessarily involve the power to 
examine witnesses or to compel production of documents. As Lord Loreburn 
observed ik Board of Education v. Rice? (p. 182): “They can obtain 
information in any way they think best, always giving a fair opportunity to 
those who are parties in the controversy for correcting or contradicting any 
relevant statement prejudicial to their view.” It is also material to note the 
emphasis on “the duty to decide between a proposal and an opposition.” The 
words used are “has to” which clearly imply a duty. In the same case (Rex 
v. London County Council) Lord Slesser L. J. at p. 243 quotes with approval 
the dicta of Atkin L. J. in Rex v. The Electricity Commissioners, and pro- 
ceeds to apply them to the facts of the case. 

We next have the case of Cooper v. Wilson,+ where Scott L. J. states as 
follows (p. 340): 

“In the Report of the Ministers’ Powers Committee ... an attempt was made to define 
the words “judicial” and “quasi-judicial”; ‘A true judicial decision presupposes an 
existing dispute between two or more parties, and then involves four requisites:— 
(1) The presentation (not necessarily orally) of their case by the parties to 
the dispute; (2) if the dispute between them is a question of fact, the ascer- 
tainment of the fact by means of evidence adduced by the parties to the dispute 
and often with the assistance of argument by or on behalf of the parties on 
the evidence; (3) if the dispute between them is a question of law, the submission of 
legal argument by the parties; and (4) a decision which disposes of the whole 
matter by a finding upon the facts in dispute and an application of the law of the 
land to the facts so found, including where required a ruling upon any disputed ques- 
tion of law. A quasi-judicial decision equally presupposes an existing dispute between 
two or more parties and involves (1) and (2), but does not necessarily invelve (3) 
and never involves (4). The place of (4) is in fact taken by administrative action, 
the character of which is determined by, the Minister’s free choice. Broadly speaking 
I think the above definitions there given are correct...... 
‘This was an action for a declaration that the plaintiff who was an ex-sergeant 
in the police force had not been validly dismissed. The dismissal was chal- 
lenged on the ground that the procedure followed was contrary to natural 
justice. In this connection Scott L. J. considered the distinction between 
a judicial and a quasi-judicial act, and not, be it noted, between a quasi- 
judicial and a ministerial act. The tests laid down were sufficient for the 
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purposes of the case in which there admittedly were two parties and a fact. 
to be determined; but I do not think that these observations were intended 
to formulate precise conditions which an act must satisfy before it can be 
dealt with by a writ of certiorari. 

Lastly, we have the case of R. v. Boycott.1 The facts of this case are 
material. Under the Mental Deficiency Act, 1913, it was one of the duties of 
the local education authority to make arrangements for ascertaining what 
children were “defective.” The Act further provided that in case of doubt 
the matter should be determined by the Board of Education. A lad of eleven: 
was examined by Dr. Boycott, the certifying medical officer, who made a 
report that the lad was an imbecile and not educable at a special school. 
On the same day a certificate was issued under the Act to the same effect 
under the signatures of Dr. Boycott and Dr. Hyslop Thomson, described as 
the School Medical Officer, who it was admitted had never seen the lad. A 
few days later, a clerk of the Education Committee addressed a letter te 
the clerk of the Mental Deficiency Act, forwarding a copy of the report and 
requesting further action thereon. The repcrt, the certificate, and the letter 
were all sought to be quashed by a writ of certiorari at the instance of the 
lad’s father, who had the lad examined by his own doctor who held him 
not to be an imbecile, an opinion which was subsequently endorsed by a 
specialist. It was contended on behalf of the respondents that the three 
documents were exemplifications of administrative acts and not quasi-judi- 
cial acts. The contention was overruled. Hewart L. C. J. acceptéd the tests 
cf a quasi-judicial act laid down by Lord Atkin L. J. and proceeded to observe 
as follows (p. 631):— i 

“In my ‘opinion, on the facts of this case, this certificate of October 5, 1928, created 
in the way in which we know that it was createj, purported to be and to look like 
the decision of a quasi-judicial authority, and I think that similar considerations apply to 
the two documents one also dated October 5, anc the other dated October 10, which 
it is contended (and I think \rightly contended) ought to be regarded as part and 
parcel of one and the same transaction, I think -hat these three documents do come 
within the range of the jurisdiction of this Court in certioran.” 

It is to be noted that in this case there was no lis inter partes. 

A review of these cases leads me to the conclusion that the observations of 
Palles C. B. in Reg. (Wexford County Council) v. Local Government Board 
lay down what I consider to be a fundamental principle which is not in any 
way modified by any subsequent decisions. That principle is that if the 
power .to do an act imposing liability or affecting a right of any person is 
subject to a condition precedent which requires determination, as, opposed 
to a condition which is capable of physical Jemonstration, the power to do 
that act must be judicially exercised, unless the statute conferring the 
power indicates a contrary intention. In determining whether there is a 
contrary intention the provisions of the statute have got to be carefully 
scrutinised. Where the power to do an act is not subject to a condi- 
tion precedent, in order to constitute a judicial or quasi-judicial act there 
must be (1) the authority to impose a liability or affect the right of any 
person, (2) the existence of a contest or lis as exemplified by a proposal 
and an opposition, and (3) a duty to decice judicially upon consideration 
of facts and circumstances. The second of these conditions has sometimes 
been loosely expressed by saying that there must be two parties. The word 
“parties” is to my mind here used as mearing “sides” and not necessarily 
“juristic persons”, for there are in the law reports several cases where 
writs have been issued in connection with licenses to run a wine shop, or 
a cinema, or closing orders, clearance orders and things of that kind in res- 
pect of which there are no two parties. 


1 [1989] 2 AER. 626. 


1949.] RAO V. ADVANI (0.C.5.}—Tendolkar J. _ 407 


Coming next to Indian cases, in In re Banwarilal Roy,’ Das J., after re- 
ferring to English decisions and particularly to the observations of Atkin 
L. J., proceeds to observe as follows (p. 800):— 


“The real test appears to me to be the third condition which imposes on the authority 
the duty to ‘act? judicially. The duty of ‘acting’ judicially or ‘proceeding’ judicially 
implies, to my mind, something more than mere application of the mind by the autho- 
rity on the materials before him. If he does not apply his mind at all or does the act 
for a collateral purpose, it will be a bad act im all cases. If the doing of the act is left 
entirely to the discretion of the authority as a purely subjective matter as said in Liver- 
sidge’s case, or if the official act is ‘discretionary and in some respects facultative’ as 
their Lordships of the Judicial Committee put it in Beasant’s case, it is purely an 
administrative or executive act. In such a case the authority alone has to form his own 
opinion, in good faith of course, on the materials before him. A judicial or quast-judi- 
_ cial act, on the other hand, implies more than mere application of the mmd or the 
formation of the opinion. It has reference to the mode or manner in which that opinion 
is formed. It implies “a proposal and an opposition” and a decision on the issue. It 
vaguely connotes “hearing evidence and opposition” as Scrutton L. J. expressed it. The 
degree of formality of the procedure as to receiving or hearing evidence may be more 
or less according to the requirements of the particular statute, but there is an undefinable 
yet an appreciable difference between the method of doing an administrative or execu- 
tive act and a judicial or quasi-judicial act.” 

All these decisions were reviewed in an exhaustive judgment by my 
learned brother Bhagwati J. in Juggilal Kamlapat v. Collector of Bom- 
bay.2 That was a case in which a flat had been requisitioned by the 
Provincial Government under r. 75A of the Defence of India Rules. The 
learned Judge held that that was a quasi-judicial act. After pointing out 
that certain sub-rules of r. 75A conferred upon the Provincial Government 
power to gather materials which would enable them to determine whether 
to requisition the premises or not, the learned Judge mainly relied upon 
what he described as the “mandatory provisions” of s. 15 of the Defence of 
India Act in order to hold that there was a duty to decide judicially. Sec- 
tion 15 of the Defence of India Act is in these terms:  - 

“Any authority or person acting in pursuance of this Act shall interfere’ with the 

ordinary avocations of life and the enjoyment of property as little as may be consonant 
with the purpose of ensuring the public safety and interest and the defence of British 
India.” 
To my mind this section merely embodies a fundamental and well-recog- 
nised principle of British jurisprudence; and with respect to the learned 
Judge it seems to me impossible to find in that principle a duty to decide 
judicially. The principle is quite consistent with the discharge of executive, 
administrative or ministerial functions. It may, however, be that the learned 
Judge in that case came to the right conclusion because it is quite possible 
to read r. 75A(1) as conferring a power to requisition, which is subject to 
a condition precedent; and within the ratio which I have attempted to set 
out above, the act of requisition would be a quasi-judicial act. It is not 
necessary to decide it in the present case. 

We next have a decision of Kania J. (as he then was) in Kaikhushru 
Sorabji v. Commissioner of Police, Bombay.? In that case, an order passed 
under the Defence of India Rules requiring that a particular telephone con- 
nection be cut off was sought to be quashed by a writ of certiorari. Rule 17 
(i) (a), (ü) (a), which conferred the power on the requisite authority did 
not make the exercise of that power subject to any condition precedent. 
Reliance was placed on behalf of the petitioner on s. 15 of the Defence-of 
India Act and upon the judgment of Bhawgati J. in Juggilal Kamlapat v. 
Collector of Bombay. As the judgment was then the subject matter of an 
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appeal to the Federal Court—which incidentally was subsequently abandon- 
ed—the learned Judge expressed no, opinion on that judgment; but negativ- 
ed the contention that a duty to act judicially was to be found in s. 15 of the 
Defence of India Act, for if it was, every act. under the Defence of India 
Rules would necessarily be a quasi-judicial act. The learned Judge fur- 
ther observed as follows (p. 720):— s 

“It appears to me that unless the authority invested with the power to pass an order 

had to act judicially, ie. to weigh a question from two sides and decide on the matter, 
no question of quasi-judicial act can arise. The two sides cannot include himself as he 
is the deciding authority.”- ‘ 
This passage has been strongly relied upon by the Advocate General as lay- 
ing down two propositions, viz., that in ordar to constitute a quasi-judicial 
act there must be (1) two parties and (2) the deciding authority cannot be 
one of these parties. With great respect to the learned Judge, I do not think 
that when the learned Judge refers to “two sides” the learned Judge could 
have intended to mean two parties in the sense necessarily of two juristic 
persons. All that he could have: meant wes two sides, as exemplified by 
a proposal and an opposition. That to my mind appears clearly from a 
cone passage in the same judgment where the learned Judge says 
(p. 720) :— 

“In the present case, in my opinion, the act of the respondent in making the order is 
not quasi-judicial. He has not to consider a proposition and opposition. He has not to 
weigh different.facts and/or law and decide whether the order should be made or not.” 
If that be the correct interpretation, I do noz think that any question arises 
of the deciding authority being one of the parties. Again, with respect, 
assuming that the existence of two juristic persons was requisite, I do not 
see why the legislature cannot confer upon one of such parties the power 
to decide judicially as between himself and the other. When he exercises 
such powers he ceases to be a party and must act judicially. 

Applying the ratio I have attempted to set out to the act of requisition 
under the Ordinance, the first section we have to construe is s. 3. It is 
in these’ terms : 

“If in the opinion of the Provincial Government iz is necessary or expedient to do so, 
the Provincial Government may by an order in writing requisition any land for any 
public’ purpose.” 

As I read this section, while the necessity or expediency of requisitioning 
is a matter for the opinion of the Provincia. Government, the existence of 
a public purpose is a condition precedent to the exercise of the power to 
requisition. The words “to do so” refer to the nature of the act, viz. “to 
requisition”, and not to the purpose for which the act is done. If it were 
not interided that a public purpose should exist before the power to re- 
quisition can be exercised, the words “for any public purpose” would be 
redundant; or in any event the words would have been, as they now are, 
in s. 5 of the Bombay Land Requisition Act, 1948, “for any purpose.” Whe- 
ther a public purpose exists is a matter to be determined and not a fact 
of mere physical observation, for quite obviously the existence or other- 
wise of a public purpose is a mixed question of fact and law. The act of 
requisition is, therefore, a quasi-judicial act. unless the Ordinance indicates 
an intention to the contrary. Apart from the words of s. 3 the Advocate- 
General has not relied on any other provisions of the Ordinance as indi- 
cating a contrary intention. On the other hand, provisions of ss. 10 and 
12 have been relied upon by Sir Jamshedji Kanga, as indicating that the 
intention was that it should be a quasi-judicial act. I am not persuaded 
that it is so. Section 10(1) of the Ordinance provides that the Provincial 
Government “may” obtain certain information '“with a view to carrying 
out the purposes of the Ordinance.” Sir Jamshedji contends that the 
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word “may” in this: section should be understood as meaning “must” and 
it casts an obligation on the Provincial Government to hold an enquiry. 
Maxwell in his Interpretation of Statutes (e; Ed.), p. 246; considers when 

“may” means “must” :— 

“Statutes ‘which authorise persons to do ‘acts for pi benefit of others, or, as it is ` 
sometimes said, for the public good or the ‘advancement’ of justice; have often given rise 
to controversy when conferring the authority in terms simply enabling and not manda- 
tory. In enacting that they “may” or “shall”, if they think fit, or, “shall have power,” 
or that “it shall be lawful” for them to do-such acts, a statute appears to use the language 
of mere permission, but it has been so often decided as to have become an axiom that 
in such cases such expressions may have—to say the least—a compulsory force, and so 
would seem to be modified by judicial exposition. On the other hand, in some cases, 
the authorised person is invested with a. discretion, and then those expressions seem 
divested of that’ compulsory force, and probably that is the prima facie meaning.” 
‘Therefore, “may”. will mean “must” only if- the Provincial Government 
is not invested with a discretion. That is really begging the whole ques- 
tion. 

Section. 12 confers _upon the Provincial Government, authority to em- 
power any person to, enter upon and into, premises for certain purposes. 
In my opinion the provisions of both these sections are by themselves quite 
‘consistent with the performance of an executive as well as a quasi-judicial 
act, and the Ordinance contains. no, indication that the act of requisition- 
ing under s. 3 shall ‘be a purely ministerial act. I therefore hold that the 
act of requisitioning under s. 3 of the Ordinance is a quasi-judicial Act and 
can be questioned by a writ of certiorari. . 

Regarding the:second question of law involved in this appeal the argu- 
ment that no writ of certiorari or prohibition lies against the Provincial 
Government has been advanced by the „Advocate General under three 
heads: (1) Any act of the Provincial Government is an act of State being 
the act of a sovereign and cannot be questioned in the sovereign’s own 
Courts. (2).High Courts never had jurisdiction to entertain a writ against 
the Provincial Government, and (3) there is immunity conferred by law 
on the: Governor and therefore on the Provincial Government. 

Dealing with the first ground, such a plea was, so far as I am aware, 
raised for the first time in 1859 in the case of The Secretary of State for 
India v. Kamachee Boye Saheba.’ In that case upon the death without 
issue of the Raja of Tanjore, who was a sovereign in treaty relations with 
the East India Company, the directors of the Company declared the raj to 
have lapsed to the British Government; and with the concurrence of the 
Central Government the Government of Madras appointed one Mr. Forbes 
Special Commissioner for the purpose of dealing with the questions arising 
out of the extinction of the raj. Mr. Forbes took possession of both the 
public and the private property of the Raja and proceeded to prepare lists 
of the properties with a view to selling the same. The widow of the Raja 
filed a bill in the Supreme Court of Madras against the East India Com- 
pany and the Court granted an injunction restraining Mr. Forbes from 
proceeding with the sale. The East India Company insisted that the seizing 
of the property was an act of State and that the Supreme Court could not 
inquire into it. Lord Kingsdown delivering the judgment of their Lord- 
ships of the Privy Council quoted with approval the observations of Tindal 
C. J. in Gibson v. East India Company,? which are as follows (p. 273):— 

“It is manifest that the East India Company have been invested with powers and pri- 
vileges of a twofold nature, perfectly distinct from each other; namely, powers to carry 
on trade as merchants, and (subject only to the prerogative of the Crown to be exercised 
by the Board of Commissioners for the affairs of India) power to acquire, and retain, 
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and govern territory, to raise and maintain armed forces by sea and land, and to make 
peace or war with the native powers of India.” 


and proceeded to observe (p. 531): 


“That acts done in the execution of these Sovereign powers were not subject te the 
control of the Municipal Courts, either of India or Great Britain, ‘was sufficiently esta- 
blished by the cases of The Nabob of Arcot v. The East India Company, in the Court 
of Chancery, in the year 1793; and The East Indic Co. x. Syed Ally before the Privy 
Council in 1827,” . 

His Lordship further stated (p. 531):— 


“The next question is, what is the real character of the act done in this case? Was it 
a seizure by arbitrary power on behalf of the Crovm of Great Britain, of the dominions 
and property of a neighbouring State, an act not affecting to justify itself on grounds of 
Municipal law? or was it, in whole or in part, a possession taken by the Crovm under 
colour of legal title of the property of the late Rajah of Tanjore, in trust for those who, 
by law, might be entitled to it on the death of the last possessor? -If it were the latter, 
the defence set up, of course, has no foundation.” 

These observations of their Lordships lay down the true test as to what 
acts of a Sovereign eannot be questioned in his Courts. They are Acts of 
State strictly sp called—“acts not affecting ta justify themselves on grounds. 
of municipal law,”—but where the act is done under colour of legal title, 
it may be'questioned in the Municipal Courts. 

We next have in 1861 a judgment of the Supreme Court at Calcutta in 
P. & O. S. N. Co. v. Secretary of State for India.2 This was a suit against 
the Secretary of State for damages caused by the negligence of the servants 
of Government. Sir Barnes Peacock C. J. held that such a suit was com- 
petent. At p. 9 the learned Chief Justice observed as follows:— 

“In determining the question whether the East India Company would, under the cir- 

cumstances, have been liable to an action, the general principles applicable to Sovereigns 
and States, and the reasoning deduced from the maxim of the English law that the King . 
can do no wrong, would have no force. We concur entirely in the opinion expressed by 
Chief Justice Grey in the case of The Bank of Bengal v The United Company (Bignell, 
Rep., p. 120), which was cited in the argument, that the fact of the Company's having 
been invested with powers usually called sovereign powers did not constitute them 
sovereigns.” 
There are, however, certain passages in the Judgment which have given rise 
to a good deal of misapprehension and on which many subsequent decisions 
of the Indian Courts have been based, e.g. the learned Chief Justice ob- 
served at p. 13 as follows:— 

“There is a great and clear distinction between acts done in the exercise of what are 
usually termed sovereign powers, and acts done in the conduct of undertakings which 
might be carried on by private individuals without having such powers delegated to 
them.” : 

Then at p, 14 it is observed as follows:— 

“But where an act is done, or a contract is entered into, in the exercise of powers 
usually called sovereign powers, by which we mean powers which cannot be lawfully 
exercised except by a sovereign, or private individual delegated by a sovereign to exer- 
cise them, no action will lie.” í 
These passages have been understood to mean that while the East India 
Company could be sued in respect of its commercial dealings, it could not 
be sued in respect of any acts done by it in discharge of rights of sove- 
reignty delegated to them. While the former proposition is indisputable, 
the latter is only partially true. In respect of Acts of State strictly so called 
the Company is no doubt not liable; but the immunity does not extend to 
acts done under colour of legal title, although they may be acts in discharge 
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of governmental functions in exercise of the rights of sovereignty delegated 
to the Company. This fact has been overlooked in interpreting these pass- 
ages in the judgment; and in my opinion no useful purpose will be served 
by referring to several decisions of the Indian Courts in which this has 
been done. 

In Forester v. Secretary of State for India in Council’ the facts were 
that upon the death of Begum Sumroo, a jaidadar under the Scindia, Gov- 
ernment resumed her lands. The resumption was challenged by one Dyce 
Sombre, who claimed under the Begum’s will. Dealing with the defence 
that the act of resumption was an act of State Lord Hatherley L. C. quoted 
with approval the observations of Lord Kingsdown, and proceeded to ob- 
serve as follows (p. 17):— j 

“The act of Government in this case was not the seizure by arbitrary power of terri- 
tories which up to that time had belonged to ahother sovereign state; it was the resump- 
tion of lands previously held from the Government under a particular tenure, upon the 
alleged determination of that tenure. The possession was taken under colour of a legal 
title; that title being the undoubted right of the sovereign power to resume, and retain 
or assess to the public revenue all lands within its territories upon the determination of 
the tenure, under which they may have been exceptionally held rent-free. If by means 
of the continuance of the tenure or for other cause, a right be claimed in derogation of 
this title of the Government, that claim, like any other arising between the Government 
and its subjects, would prima facie be cognizable by the municipal Courts of India.” 

We next have a decision of this Court in Jehangir v. Secretary of State 
for India.? This was a suit by a dismissed servant of the Government for 
damages for defamatory language used in the resolution of dismissal. Batty 
and Jacob JJ. agreed that the suit was maintainable, but differed as to the 
liability of the Secretary of State for tortious acts of his servants. The 
matter was referred to Chandavarkar J. who held that the Secretary of 
State was not so liable; but the learned Judge expressed no opinion as to 
the maintainability of the suit. Batty J. stated (p. 139):— 

“For it appeared to my learned colleague as well as to myself, that though the 
appointment or dismissal of a certain class of officers is among the functions of a Govern- 
ment, and is not exercisable by private individuals as such, it is a power which is exer- 
ciseable only in pursuance of an authority conferred and regulated by Municipal law 
and deriving its justification therefrom, and subject to limitations thereby imposed. It 
is a power not infrequently conferred on some personae designatae by the Legislature. 
No doubt if the donee of the power acts within the powers conferred or is vested with 
final and exclusive discretion, the Courts cannot interfere with the exercise of that 
power or substitute its own discretion for that of the authority so empowered. Yet the 
power is none the less one which must be exercised in conformity with the law and 
subject to all conditions and limitations which may have been imposed by the law, and 
if those conditions be not fulfilled or if those limitations be exceeded, the jurisdiction of 
the Courts is not ousted.” 

At p. 140 the learned Judge observed as follows: 

“An Act of State in respect of which the jurisdiction of the Courts is barred must be 
an act which does not purport to be done under colour of a legal title at all, and which 
could neither assert or violate any right conferrible by law, but which must rest for its 
jurisdiction on considerations of external politics and interestatal duties and rights.” 

The same view was taken by the Madras High Court in the The Secre- 
tary of State for India v. Hart Bhanji.8 This case related to the levy of a 
duty under a Tariff Act which was questioned. It was contended on be- 
half of the Secretary of State that the levy was an act of State, but that 
contention was negatived. Turner C. J. observed as follows (p. 279):— 

“Acts done by the Government in the exercise of the sovereign powers of making 
peace and war and of concluding treaties obviously do not fall within the province of 


1 (4871-72) L R. I A (Sup. Vol.) 10. 3 (1882) I. L. R. 5 Mad. 273. 
2 (1903) 6 Bom. L. R. 131 


412 THE BOMBAY LAW REPORTER. [VOL. LI. 


municipal law, and alihough in the administration of domestic affairs the Government 
ordinarily exercises powers which are regulated by that law, yet there are cases in which 
the supreme necessity of providing for the public safety compels the Government to 
acts which do not pretend to justify themselves by any canon of municipal law.... 

Acts thus done in the exercise of sovereign powers but which do not profess to be 

justified by municipal law are what we understand to be the acts of state of which 
municipal courts are not authorised to take cognizance.” 
Lastly, we have a comparatively recent decision of their Lordships of the 
Privy Council in Eshugbayi Eleko v. Government of Nigeria (Officer Ad- 
ministering’). The Governor of Nigeria; pucporting to act under the De- 
posed Chiefs Removal Ordinance, ordered the deposed chief to leave a 
specified area. As the order was not obeyed, the Governor made an order 
of deportation under which the chief was arrested. The chief obtained 
a Tule nisi for a writ of habeas corpus, and one of the pleas of the Governor 
of Nigeria was that it was an Act of State and it could not be questioned 
in a municipal Court. Dealing with this aspezt of the case Lord Atkin LJ. 
observed as follows (p. 671):— 

“A suggestion was made by one of the. learned judges that the rdet in this case was 
an act of state. This phrase is capable of being misimderstood. As applied to an act of 
the sovereign power directed against another sovereign power or the subjects of another 
sovereign power not owing temporary allegiance, in pursuance of sovereign rights of 
waging war or maintaining peace on the high seas or abroad, it may give rise to no legal 
remedy. But as applied to acts of the executive directed to subjects within the territorial 
jurisdiction it has no special meaning, and can give no immunity from the jurisdiction 
of the Court to inquire into the legality of the act.’ l 
A review of these authorities makes it plain that the acts of the Provincial 
Government which are purported to be done under the provisions of any 
municipal law are liable to be questioned in municipal Courts. In thé pre- 
sent case the act of requisition is such an act and is therefore liable to be 
questioned in Court. 

I next turn to the second branch of the argument, viz. that this Court 
never had jurisdiction to issue writs against the Provincial Government. 
By the Indian Independence Act, 1947, two independent dominions were 
set up in India as from August 15, 1947, viz, India and Pakistan. Sec- 
tion 223 of the Government of India Act, 1925, which deals with the juris- 
diction of the High Courts was amended so as to provide inter alia that the 
jurisdiction of any existing High Court “shall be the same as immediately 
before the establishment of the dominion.” That jurisdiction was to be 
found in s. 223 as it stood before the amendment, which provides that the 
jurisdiction “shall be the same as immediately before the commencement 
of Part IO of this Act.” Part OI was brought into force from April 1, 
1937, by the Government of India (Commencement etc.) Order, 1936. 
Jurisdiction before that date was to be found in s. 106(1) of the Govern- 
ment of India Act, 1915, which inter alia provides that the High Courts 
shall have “all such jurisdiction, powers and authority as are vested in 
these Courts respectively at the commencement of this Act.” Those were 
to be found in s. 9 of the High Courts Act, 1861, (24 & 25 Vic. e. 104). 
That section provided that the High Court shall have such jurisdiction as 
Her Majesty may by a Letters Patent grant and subject to these and to 
the legislative powers of the Governor-General of India in Council “the 
High Court to be established in each presidency shall have and exercise 
all jurisdiction and every power and authority whatsoever in any manner 
vested in any of the Courts in the same presidency abolished under this 
Act at the time of the abolition of such last mentioned Courts.” The 
Courts abolished were of course the Supreme Courts. The Letters Patent 
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of 1862 constituting the Bombay High Court, which was revoked by the 
Letters Patent of 1865, left the jurisdiction of the High Court which it 
inherited from the Supreme Court unaltered. The Supreme Court was 
established under the Letters Patent of 1823, which itself was issued under 
the authority conferred by 4 Geo. IV, c. 71. Clause VII of the said Act 
says that it shall be lawful for His Majesty to establish a Supreme Court 
at Bombay 

“To be mvested with such powers and Authorities, Privileges and Immunities, for the 
better Administration of the same, and subject to the same Limitations, Restrictions and 
Control, within the said Town and Island of Bombay, and the Limits thereof, and the 
Territories subordinate thereto, and within the Territories which now are or hereafter 
may be subject to or dependent upon the said Government of Bombay, as the said 
Supreme Court of Judicature at Fort William in Bengal, by virtue of any law now in 
force and unrepealed doth consist of, is invested with, or subject to, within the said. 
Fort William, or the places subject to or dependent on the Government thereon.” 
Under Clause V of the Letters Patent the Supreme Court was 

“To have such jurisdiction and authority as our justices of our Courts of King’s Bench 

have and. may lawfully exercise with that part of Great Britain called England as far 
as circumstances will admit.” 
Tapping -in his Law and Practice of High Prerogative Writs and Manda- 
mus at p. 122 states that the writ lay against the Board of Directors of the 
East-India Company and this is supported by two cases there relied upon, 
viz. The King v. Directors of East India Co.) and The King v. Directors of 
East India Co.2 After the governance of India was taken over from the 
Company. by the Crown in 1858 by 21 & 22 Vic. c. 106, s. 65 of the Act 
provided that the Secretary of State for India can sue and be sued in res- 
pect of debts, liabilities, etc. for which the East India Company could have 
been sued. The word “sued” in this context means, as I shall point out 
later, “be proceeded against according to law.” This liability of the Secre- 
tary of State to sue or’ be sued was subsequently embodied in s. 32 of the 
Government .of India Act, 1915, and sub-ss. (1) and (2) thereof are as 
follows:— i 

“32. (1) The Secretary of State in Council may sue and be sued by the name of the- 
Secretary of State in Council as a body corporate. 

(2) Every person shall have the same remedies against the Secretary of State in 

Council as he might have had against the East India Company if the Government of 
India Act, 1858, and this Act had not been passed.” 
The Provincial Government is only a successor to the Secretary of State 
ine Council in the provincial sphere and therefore the Court had and has 
jurisdiction to issue writs against it unless immunity has been legally con- 
ferred upon it. . 

That brings me to the last branch of the argument which rests upon the 
immunity from legal process conferred upon the Governor by s. 306(1) of 
the Government of India Act, 1935. The relevant part of that section is, 

“No proceedings whatsoever shall lie in, and no process whatsoever shall issue from, 

any Court in India against the Governor~General, or against the Governor of a Province, 
whether in a personal capacity or otherwise.” 
The question for decision is what is the true meaning of the words “in a 
personal capacity or otherwise.” To my mind “personal capacity” means 
private capacity as an individual, and “otherwise” means public capacity but 
again as an individual. That the immunity is conferred on the individual is 
borne out by the later part of this sub-section, which I have not set out 
above, which confers immunity on persons who have been Governors 
etc. in the past. No proceedings will lie against them except with the sanc- 
tion of the Governor-General. 
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The contention of the Advocate General is that the Governor is the Pro- 
vincial Government, or, at any rate, the Governor is included in the Provin- 
cial Government; and, therefore, the protecion given by this sub-section 
extends to the Provincial Government. It is true that under s. 49 of the 
Government of India Act, the executive authority of the Province is exer- 
cised on behalf of His Majesty by the Governor; but it is a mistake to sup- 
pose that he alone constitutes the “Provincial Government.” Section 20 re- 
quires that there shall be a council of ministers, the requirement being obli- 
gatory, to aid and advise the Governor in the exercise of his functions. The 
provisions contained in that section relating to the Governor’s power to act- 
in his discretion or in his individual judgment were deleted with effect from 
the date on which the Indian Independence Act came into force, with the re- 
sult that the Governor has now to act on the edvice of his ministers, the real 
power resting with the ministers and not with the Governor. The Provin- 
cial Government, therefore, is the Governor acting on the advice of his 
ministers. It is the Governor as an individual, whether in his private capa- 
city or his public capacity, who is protected under s. 306 (1) and not the 
Provincial Government. 

Strong support to this interpretation of s. 306(1) is to be found. in the 
language employed in the proviso to the section. That proviso is: 

“Provided that nothing in this section shall be construed as restricting the right of 

any person to bring against the Dominion, or a Prov-nce, such proceedings as are men- 
tioned in Chapter UI of Part VIl of this Act.” 
Ordinarily the function of a proviso is to save something from the operation 
of the substantive section. If proceedings against the Dominion or a Pro- 
vince were covered by the section, the proviso would have stated that nothing 
in the section “shall restrict” the right of any person to bring proceedings 
against the Dominion or a Province etc. and rot “shall be construed as res- 
tricting”. The choice of the latter phraseology by the Legislature indicates 
that the Legislature did not consider that the Dominion or the Provinces 
were included in the immunity conferred by the sub-section; but it provided 
against the: possibility of such a construction teing put upon the sub-section 
by any one. In other words, the proviso does not serve the normal purpose 
which a proviso is intended to serve, but it is inserted ex majori cautela. 

A subsidiary contention of the Advocate General has been that the act 
of requisition under s. 3 of the Ordinance is the act of the Governor, for 
the words “Provincial Government” in that section mean the Provincial Gov- 
ernor by virtue of cl. (a) of sub-s. (43a) of the General Clauses Act 1897, as 
amended by the India (Adaptation of Indian Laws) Order, 1947. This argů- 
ment cannot help the Advocate General, because if the immunity is to the 
Governor in his individual capacity private or public, it cannot extend to 
the acts of the Provincial Government. 

Assuming, however, that the construction I have put upon s. 306(1) is er- 
roneous and that the Dominion and the Province is included in the protection 
given by that sub-section, the next question to consider is whether a writ of 
certiorari falls within the proviso which would then be a real proviso in res- 
pect of the immunity conferred by sub-s. (1). The proviso preserves the 
right to bring against the dominion or the Province such proceedings as are 
meritioned in Chapter III of Part VI. That Chapter is headed “Property, 
Contracts, Liabilities and Suits” and the relevant section is s. 176, sub-s. (1), 
which is as follows:— 

“The Dominion may sue or be sued by the name of the Dominion of India and a - 
Provincial Government may sue or be sued by the name of the Province, and, without 
prejudice to the subsequent provisions of this chapter, may, subject to any provisions 
which may be made by Act of the Dominion Legislature or a Provincial Legislature 
enacted by virtue of powers conferred on the Legislature by this Act, sue or te sued in 
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relation to their respective affairs in the like cases as the Secretary of State in Council 
, might have sued or been sued if this Act had not been passed.” 

I read the section as being in two parts. The first part provides for the 
names in which the Dominion and the Provincial Governments may sue or 
be sued and constitutes the Dominion of India and the Provinces juristic 
persons for that purpose. The latter part provides the extent to which they 
can sue or be sued and that is the same extent to which the Secretary of 
State in Council might have sued or been sued prior to the Act. 

The first contention of the Advocate General with regard to this section 
is that the word “sue” must be restricted to suits instituted by filing plaints, 
and does not include any other legal process. That argument to my mind is 
untenable. Wharton in his Law Lexicon gives the meaning of “sue” to be 
“prosecute by law; to claim a civil right by means of legal procedure.” In 
Veyeram v. Purshottumdas,' Tyabji J. interpreted the word “sue” appearing 
in s. 43 of the Civil Procedure Code. The learned Judge stated (p. 141): 

“Now the dictionaries tell us that to sue means to make a legal claim or to take 
legal proceedings against any person. -It does not necessarily mean to file a suit by 
means of a plaint such as is referred to in the Civil Procedure Code. Taking any legal 

. proceedings in matters of any kind would be to sue.” 
I have therefore no hesitation in holding that the word “sue” in s. 176 has 
the same wide meaning and includes a petition for writs. 

The second argument of the Advocate General is that in any eveni no 
writs lay against the Secretary of State in Council. As I have pointed out 
earlier while dealing with the argument on the jurisdiction of this Court to 
issue such writ, the Court had such jurisdiction unless immunity from juris- 
diction was to be found in some enactment. It would be useful to trace the 
history of immunity from process of Court in India. In 1781 as a result 
of dissentions between the Judges of the Supreme Court and the Governor- 
General and the Council of Bengal, the East India Company Act (21 Geo. 
I0, c. 70) was passed. Section 1 enacted that the Governor-General and the 
Council of Bengal shall not be subject to the jurisdiction of the Supreme 
-Court “for or by reason of any act or order or any other matter or thing 
whatsoever counselled, ordered, or done by them in their public capacity 
only acting as Governor-General and Council.” Section 2 conferred simi- 
lar immunity on all persons for acts done by order of the Governor. Sec- 
tion 3™contained a proviso which is in these terms: 

“Provided always, that with respect to such order or orders of the said Governor 

‘General and council as do or shall extend to any British subject or subjects, the said 
Court shall have and retain as full and competent jurisdiction as if this Act had never 
been made.” 
Section 4 provides that despite.such immunity proceedings would lie in the 
King’s Bench Division of England. The Charter Act of 1823, 4 Geo. V, c. 
71, s. VU, which authorised the establishment of the Supreme Court at 
Bombay by a Letters Patent contained the following proviso :— 

“Provided always, that the Governor and Council at Bombay, and the Governor 
General at Fort William aforesaid, shall enjoy the same Exemption and no other, from 
the Authority of the said Supreme Court of Judicature to be there erected, as is enjoyed 
by the'said Governor General and Council at Fort William aforesaid for the time being, 
from the jurisdiction of the Supreme Court of Judicature there already by law 
established.” 

The Letters Patent of 1823 conferred upon the Governor freedom from arrest 
and imprisonment and also enacted that the Governor and any of the Coun- 
cil shall not be subject to the jurisdiction of the Court, but the proviso 
contained in s. 3 of the Act of 1781 was not repeated. However, since the 
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Letters Patent was issued under the authority of the Charter Act of 1823 
which clearly provided that the Governor and Council shall enjoy “the . 
same exemption and no other” as enjoyed by the Governor-General and 

Council of Bengal from the jurisdiction of the Supreme Court of Bengal the 

proviso contained in s. 3 of the Act of 1781 continued to have full force. 

This immunity was preserved throughout the Government of India Acts and 

was found in s. 110 of the Act of 1915, prior to the Act of 1935. 

It is not necessary to consider precisely tke extent of this immunity, for, 
in my opinion, the immunity was conferred throughout on the Governor- 
General and Council and not on the East India Company, who was subject 
to the jurisdiction of the Courts up to 1858. After 1858 although the immu- 
nity continued, the Secretary of State could sue and be sued in place and 
stead of the East India Company. There is to my mind no warrant for 
the proposition that the Secretary’ of State was immune from the jurisdic- 
tion of the High Court to issue writs. This contention of the Advocete 
General must also therefore fail. 

The Advocate General has strongly relied on certain decisions of the 
Madras High Court and a decision of the Caleutta High Court in which it - 
has been held that a writ of certiorari does not lie against a province. The . 
respect in which we hold our sister High Courts had led me carefully to 
consider those judgments and I will proceed to state shortly my reasons for 
coming to a contrary conclusion. 

The case of Venkataratnam v. Secretary of State for India’ was decided 
under the Government of India Act, 1915. This was a petition for the issue 
of a writ of certiorari to the Honourable the Minister of Public Health, (See 
judgment of Madhavan Nair J. at p. 1001). It was held that no writ lay. 
Venkatasubba Rao J. based his judgment on two grounds: (1) that under 
s. 106 (1) of the Government of Act, 1915, there was no jurisdiction to issue 
a writ against the Governor of Madras and equally none against the Gover- 
nor acting with the Ministers, and (2) that the exemption contained in s. 
110 of, the Government of India Act, 1915, applied to the Governor acting 
with the Ministers. Now s. 110 in terms included the ministers within the 
scope of the immunity, and if I may say so with respect, the decision was 
no doubt right on that ground alone. But tha learned Judge at p. 996 after 
referring to the provisions of the Statute of 1780 observed as follows: 

“The Governor is thus individually not amenable for acts done in his official capacity. 
As granting the writ against ‘the Governor acting with Ministers’ involves the exercise 
of jurisdiction against the Governor himself, it follows, that we must even as against 
that body, refuse to issue certiorari.” 

While the former proposition is unexceptional, with respect, I am unable to 
agree with the latter. The learned Judge himself in a later passage in the 
judgment states (p. 1000):— 

“Reading the section strictly, the Governor is exempted, so are the Members and the 
Ministers. But this exemption does not extend to ‘the Governor in Council’ or the 
‘Governor acting with Ministers,” 

With that statement I am in entire agreement, but I respectfully disagree 
when the learned Judge proceeds to observe (p. 1000): 

“We must construe the section reasonably. If each of these individuals enjoy immunity 

in respect of his public acts, at stands to reason that they should likewise be exempt 
when acting jointly.” 
In my opinion, a statute ousting the jurisd:ction of the Superior Courts 
must be strictly construed. I may further point out that there was no 
proviso to s. 110 of the Act of 1915 corresponding to the proviso to s. 306(1) 
of the Act of 1935. 


1 (1928) LL.R. 53 Mai. 979. 
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We next have the case of Thyagarajan v. Government of Madras.’ It was 
. decided under. the Government of India Act, 1935. Here the petition was for 
a writ of certiorari against the Provincial Government and on that ground 
the case of Venkataratnam v. Secretary of State for India was sought to be 
distinguished in argument. At page 207 Leach C. J. held that no writ lay. 
He stated that:— 

“The position under the Government of India Act, 1935, is not here different from the 
position under the Government of India Act, 1915,....” 

With respect this ignores altogther the proviso to s. 306 (1) which was not 
considered at all in this case. The learned Chief Justice then proceeded to 
observe (p. 209):— 

“Section 59 requires all executive action of the Government of a Province to be taken 

in the name of the Governor and the order in question, being an executive order law- 
fully passed and lawfully issued in the name of the Governor and therefore his order, 
the Court has no power to interfere with it.” 
With these observations again I must express my respectful disagreement. 
Section 59 to my mind merely provides that all executive acts “shall be 
expressed to be taken in the name of the Governor.” It does not make 
them the acts of the Governor. 

The latest decision of the Madras High Court is that of Kandaswami v. 
Province of Madras? in which the same view was taken as in the case last 
cited. It appears from the judgment of the learned Chief Justice at p. 292 
that it was not even suggested in argument that the proviso to s. 306 (1) 
had to be considered before deciding the matter. 

There is a decision of the Calcutta High Court in In re Banwarilal Roy® 
in which that High Court took the same view as the Madras High Court. 
Das J. delivered an exhaustive and learned judgment in the course of which 

-after dealing with the history of the jurisdiction of the High Court at p. 803 
he observed as follows:— 

“This takes us further back to the Regulating Act, the Charter of 1774 and the Act of 
Settlement, under which only such suit or action could be brought against the United 
Company as were mentioned in Clause 13 of that Charter. There is no suggestion that 
except in such suit or action the Supreme Court had any other jurisdiction powers or 
authority over the Company as such or could issue any prerogative writ against the 
Company as such.” 

With respect to the learned Judge he appears to have overlooked cl. 5 of 
the Charter which conferred upon the Supreme Court the same jurisdiction 
as “our justices of our Courts of King’s Bench have and may lawfully exer- 
cise” in England. This led the learned Judge to hold that s. 176(1) of the 
Government of India Act, 1935, does not’apply to writs, an opinion with 
which I must express my respectful dissent. Dealing with s. 306 (1) of the 
Government of India Act, 1935, the learned Judge stated on the same page:— 

“To accede to this application for issue of a writ of Certiorari against the Government 

of Bengal will inevitably mean issuing process against the Governor, for he is at least 
a part of the Government of Bengal. It is illogical to hold that although this Court has 
no jurisdiction whatever over the Governor by himself, this Court has jurisdiction over 
him when he is associated with his Ministers.” 
In expressing this opinion the learned Judge quoted with approval the deci- 
sion in Venkatratnam v. Secretary of State for India. For reasons already 
set out I am unable to share this view, as I am firmly of the opinion that 
any provision ousting the jurisdiction of Superior Courts must be strictly 
construed. 

Lastly, there is a judgment of my learned brother Coyajee J. in Lady Din- 
bai Petit v. Noronha.* The learned Judge there followed the decisions of the 


1 [1940] Mad. 204. 3 (1944) 48 C. W. N. 768. 
2 [1948] Mad. 283. 4 (1945) 47 Bom. L. R. 500 
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Madras and Calcutta High Courts and it appears from the report that no 
arguments were placed before the learned Judge regarding the proviso to 
s. 306 (1) of the Government of India Act, 1935. The case went to the 
Appeal Court and is reported in 48 Bom. L. R. 255. A Division Bench con- 
sisting of Kania and Chagla JJ. (as they then were) held that the Province 
was not a party to the proceedings and the question as to whether a writ 
lies against a Province did not arise for determination; but both the learned 
Judges stated that they should not be understood to be in agreement with 
tke reasoning of the learned trial Judge on the interpretation of s. 306 (1). 
(See pages 264 and 270 of the report). 

I have, therefore, come to the conclusion that a writ of certiorari lies 
against a Province and I agree with the order proposed by my Lord the 
Chief Justice for the disposal of this appeal. 

Order accordingly. 
Attorneys for appellants: Little & Co. 
Attorneys for respondents: Rustomji & Ginwala. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
P. V. RAO v. GIRDHARLAL LALLUBHAL” 


Bombay Land Requisition Ordinance (Bombay Ordinance No. V of 1947), Sec. 4t 
—Requisition of premises—Vacant premises—Whether premises not in existence 
can be requisitioned. 


Under s. 4, sub~s. (3), as also under s. 3, of the Bombay Land Requisition Ordi- 
nance, 1947, an objective fact has got to be determined before an order for requisi- 
tion can be made, and that objective fact is whether the premises are vacant or 
become vacant. The fact of premises being vacant or becoming vacant is not some- 
thing which is capable of ascertainment by mere physical demonstration, because’ 
s. 4 defines what is the meaning of the expression “vacant,” and the premises are 
only vacant or become vacant (1) by the landlord ceasing to occupy the premises, 
(2) by the termination of a tenancy, (3) by the eviction of a tenant, (4) by the release 

t of the premises from requisition, and (5) otherwise. The Legislature has imposed 
upon the Government the duty to determine various facts and circumstances which 
go to constitute a vacancy as understood and defined by s. 4. 

The expression “become vacant” in s. 4 applies only to such premises as are in 
existence at the date of the Notification and not to premises. which come into exis- 
tence after the date of the Notification. 


*Decided January 4, 1949. O. C. J. Ap- 
peal No. 69 of 1948: Miscellaneous Appli- 
cation No. 101 of 1948. 

The section runs as follows:— 

4. Requisition of vacant premises. (1) If 
any premises in any area specified by the 
Provincial Government by notification in 
the Official Gazette are vacant on the date 
of such notification and whenever any such 
premises become vacant after such date 
either by the landlord ceasing to occupy 
the premises, or by the termination of a 
tenancy, or by the eviction of a tenant, or 
by the release of the premises from requi- 
sition or otherwise, the landlord of such 
premises shall give intimation thereof in 
ihe prescribed form to an officer autho- 
rised in this behalf by the Provincial Gov- 
ernment. 

(2) Such intimation shall be given by 
pest within one month of the date of such 
notification in the case of premises which 
are vacant on such date, and in other cases 
within seven days of the premises becom- 


ing vacant. 

#3) A landlord shall not, without the per- 
mission of the Provincial Government, let 
the premises upon giving such intimation 
and for a period of one month from the 
date on which such intimation was given. 

(4) Whether or not an intimation under 
sub-section (1) is given, and notwithstand- 
ing anything contained in section 3, the 
Provincial Government may by order in 
writing requisition the premises and may 
use or deal with tHe premises in such 
manrer as may appear to it to be expe- 
dient. 

(5) Any landlord who fails to give such 
intimation within the period specified in 
sub-section (2) shall, on conviction, be 
punishable with fine which may extend to 
one thousand rupees and any landlord who 
lets the premises in contravention of the 
provisions of sub-section (3) shall, on 
conviction, be punishable with imprison- 
ment which may extend to three months or 
with fine or with both. 
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An order of requisition made by Government under s. 4 (3) is a quasi-judicial 
order; and a writ of certiorari can issue against Government when they act in excess 
of their jurisdiction. 

Werrs of certiorari and prohibition. 

Requisitioning of rooms in a building known as Patel Bhavan at 231 Gir- 
gaon Road in Bombay. 

The building belonged to Girdharilal Lallubhai (petitioner). It had a 
ground floor and two upper floors. There were 4 rooms on each floor. The 
petitioner started to-add 2 new floors to the building. On each of the new 
floor, there were 4 rooms. The rooms on fourth floor he intended to 
occupy himself. Of the four rooms on the third floor, he agreed to let 2 
rooms, viz. Nos. 11 and 12, on November 13, 1947, to one Bapulal Har- 
govandas at a monthly rental of Rs. 75 from the time the rooms were 
ready for occupation. i j 

On December 4, 1947, the Government of Bombay promulgated an Ordi- 
nance called the Bombay Land Requisition Ordinance (V of 1947). 

On March 18, 1948, while the rooms of the two newly added floors of 
Patel Bhavan were still under -construction, three orders were issued by 
the Government of Bombay, which were found pasted on the doors of 
rooms Nos. 11 and 12 on the third floor. The first one ran as follows:— 


“REQUISITION OF PREMISES. 

-~ GOVERNMENT OF BOMBAY. 
Health and Local Government Department. 
i Order No. R'241/I 1543-N. 

Bombay Castle, 18th March 1948. 


ORDER 

In exercise of the powers conferred by sub-section(4) of section 4 of the Bombay 
Land Requisition Ordinance, 1947, (Bombay Ordinance No. 5 of 1947) the Government 
of Bombay is pleased to requisition two rooms on the third floor on the right side of the 
stair case of the building known as Patel Bhavan situate at 231 Girgaon Road, Bombay 2, 
and owned by Mr. Girdharlal Lallubhai. 

By order of the Governor of Bombay. 
(Sd.) P. V. RAO. 

Assistant Secretary to the Government of Bombay, Health and Local Government 
Department.” , ; z 

The second order authorised A.T. Lalwani, an Inspector in the Health 
and Local Government Department, to take possession of rooms Nos. 11 and 
12 on the third floor of Patel Bhavan, if necessary by force. The third 
order intimated that rooms Nos. 11 and 12 were allotted by Government to 
one Atma Prakash Rajpal 

On the same day, that is, on March 18, 1948, while rooms Nos. 11 and 12 
were still under construction, the Inspector took possession of the two 
rooms, removed the building materials consisting of tools of carpenters and 
electric fitting materials from the rooms to room No. 18 (which was not 
requisitioned) on the 4th floor, and locked up all the three rooms. 

On April 5, 1948, the petitioner filed a petition in the High Court pray- 
ing for (a) a writ of certiorari, (al) a writ of prohibition, (b) an order under 
s. 45 of the Specific Relief Act, (c) interim relief in terms of prayer (b), 
and(d) ad interim relief in terms of prayer (b). The petition was originally 
filed against P. V. Rao and Atma Prakash Rajpal, but on August 3, 1948, 
it was amended by addition of the Province of Bombay and G. D. Vartak, 
a Minister of Bombay Government as respondents Nos. 3 and 4 respectively. 

The petition was heard by Bhagwati J. on September 27, 1948, when his 
Lordship made:an order in terms of prayers (a), (a-1) and (b), and deli- 
vered the following judgment. 
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Buacwati J. The only point that now survives for my determination 
is whether the premises in question, being premises under construction at 
the date of the notification, could be requisitioned under s. 4 (4) of the 
Ordinance. It is common ground that the premises had not been complet- 
ed and were not available for occupation at the date of the notification. 
It was contended on behalf of the petitioner that such premises which were 
in the course of construction and were not available for occupation were 
not premises to which s. 4 would apply and that therefore the order which 
was made by the Provincial Government under sub-s. (4) of the Ordinance 
was ultra vires and illegal. It was, on the other hand, contended by the 
Advocate General for the respondents that the premises came within the 
definition of premises contained in s. 2 (3) of the Ordinance, being part of 
a building intended to be let, that even though they were not vacant at the 
date of the notification, they became vacant subsequently and thus within 
s. 4 (4) of the Ordinance by being available for occupation subsequently, 
and that therefore the order under s. 4(4) of the Ordinance was valid and 
legal. 

The whole question turns on the construction of s. 4 of the Ordinance. 
If one looks at the scheme of the Ordinance it has been enacted to provide 
for the requisition of land, for the continuance of requisition of land and 
for certain other purposes, including therein what is mentioned in the 
heading of s. 4, viz. requisition of vacant premises. In regard to vacant 
premises the crucial date to determine whether they are vacant or not is 
in the first instance the date of the notification by the Provincial Govern- 
ment in the official Gazette of the area to which this provision for the re- 
quisition of vacant premises would apply. Section 4 (1) says: 

“If any premises situate in an area specified by the Provincial Government by noti- 
fication in the Official Gazette are vacant on the date of such notification and whenever 
any such premises become vacant after such date either by the landlord ceasing to 
occupy the premises, or by the termination of a tenancy, or by the eviction of a tenant, 
or by the release of the premises from requisition or otherwise, the landlord of such 
premises shall give intimation thereof in the prescribed form to an officer authorised in 
this behalf by the Provincial Government.” 


And s. 4 (4) provides : 

“Whether or not an intimation under sub-section (1) is given, and notwithstanding 
anything contained in section 3, the Provincial Government may by order in writing 
requisition the premises and may use or ‘eal with the premises in such manncr as may 
appear to it to be expedient.” 

I take it as a matter of construction that the premises which are the 
subject-matter of s. 4(4) are the premises which have been mentioned 
earlier in s. 4 (1) of the Ordinance. It does not say any premises but it 
refers only to the premises which would only mean the premises which 
have been the subject-matter of the provision enacted in s. 4 (1) of the 
Ordinance, and the power which has been given in s. 4 (4) of the Ordinance 
is the power of requisitioning the premises, meaning the premises situate in 
an area specified by the Provincial Government in the notification in the 
official Gazette. whether an intimation under s. 4 (1) of the Ordinance 
is given in respect of the same or not. The relevant provision therefore 
for consideration is that contained in s. 4 (1) of the Ordinance. What is to 
be done by the notification of the Provincial Government in the official 
Gazette is the specification of the area in which the premises should be 
situate, which premises and which premises only can be the subject-matter 
of a requisition order, and the date of the notification is important for, the 
simple reason that the premises situate within that area may be vacant at 
the date of the notification or may not be vacant, having been occupied 
either by the landlord or by the tenant or by somebody under a requisition 
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order of the Government or otherwise. If the premises were vacant at the 
date when the notification was published in the official Gazette, the duty 
is cast upon the landlord under s. 4 (1). to give intimation in the prescribed 
form to the officer authorised in this behalf by the Provincial Government. 
No such -duty is laid on’ the landlord if the premises are not vacant at that 
date. But the duty is laid on the landlord immediately the premises which 
were not then vacant become vacant in the future under any of the circum- 
stanes therein specified which are either by the landlord ceasing to occupy 
the premises, or by the termination of a tenancy, or by the eviction of a 
tenant, or by the release of the premises from requisition, or otherwise. 
Again as a matter of construction only, the premises which would become 
vacant after the date of the notification must be premises situate in that 
area which is specified in that notification and which must exist at the 
date of the notification, because if no such: premises ever existed, there 
could be no application of the provisions of this s. 4 (1) to the same. 

The two rival conceptions, if I may so term them, are that the premises 
are vacant and that the premises are not vacant, not that the premises 
existed and that the premises did not exist. If the premises in fact did not 
exist, not having been constructed and not being available for occupation, 
how could they be called premises to which the notification would apply? 
In order that the notification would apply to the premises in the area 
specified, it is prima facie necessary that the premises should be in existence 
and, it would be only then that the question would arise for consideration 
whether for the purposes of the intimation to be given by the landlord as 
prescribed in that sub-section they are vacant or are not vacant. The duty 
is imposed on the landlord to give that intimation to the officer authorised 
in that behalf only in the event of the premises situate in the area being 
vacant at the date of the notification. If the premises are not vacant, 
there is no such duty. But if they become vacant in the future, again a 
duty is imposed on the landlord to give the ‘intimation in the prescribed 
form to the officer authorised in that behalf. In my opinion, therefore, 
it is quite clear, apart from the other aspects of the question which I will 
deal with in a moment, that the premises which are covered by s. 4 
of the Ordinance are only the premises which were in existence at the 
date of the notification and not premises which were in the course of con- 
struction, which would mean only a structure in incomplete form but not 
premises within the meaning of the Seen as it is used in s. 4 of the 
Ordinance. 

It was, however, urged that the words “or otherwise” used in connection 
with the expression “become vacant” pointed to a contrary construction. 
The premises may not be vacant at the date of the notification but they 
would become vacant within the meaning of that expression as used in that 
sub-section, if on their becoming premises they become available for occupa- 
tion; because when they become available for occupation, they would not be 
occupied but would be vacant and therefore would come within the cate- 
gory of “premises which become vacant after the date of the notification.” 
There was a (controversy with regard to the interpretation to be put on 
these words ‘ ‘or otherwise”. It was contended on behalf of the petitioner 
that the words “or otherwise” should be. construed ejusdem generis. It was 
contended on behalf of the respondents that there was no genus or category 
in connection with those words used and therefore they were capable of 
including in the connotation other circumstances including the one of the 
premises becoming available on the construction work being finished. 
Reliance was placed on certain passages from. Maxwell on the Intepretation 
of Statutes by both-the sides. “Counsel for the petitioner relied upon the 
passage at page 337 which said that unless there was a genus or category 
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there was no room for the application ož the ejusdem generis doctrine, 
whereas counsel for the respondents relied on the passage at page 342 where 
the words “or otherwise” were construed in the wider sense which he contend- 
ed for. It therefore falls to be examined whether there is a genus or category 
in connection with which the words “or otherwise” have been used. The main 
expression to which these various descriptions or illustrations are added is 
the expression “becoming vacant”, and whet follows describes or illustrates 
the manners or modes in which the premis2s which were not vacant at the 
date of the notification may become vacant in the future. The words be- 
ginning from “either by the landlord ceasing to occupy the premises,” do 
prescribe the various modes in which the premises would become vacant 
in the future and they are (1) by the landlord ceasing to occupy the pre- 
mises, (2) by the termination of a tenancy, (3) by the eviction of a tenant, 
(4) by the release of the premises from requisition, and (5) or otherwise, 
i.e., by other modes or manners. If the words which follow the expression 
become vacant are read in this manner, they do go to show a genus or 
category of the circumstances under which the premises would become 
vacant in the future. If the argument ss regards the ejusdem generis 
construction of the words “or otherwise” was in any manner material 
for the determination of the matter before me, I would certainly say that 
the words “or otherwise” were used ejusdem generis, may prescribe one 
of the modes in which the premises which were not vacant at the date of 
the notification would become vacant in the future and these modes having 
been prescribed in this manner, “or otherwise” should be construed ejusdem 
generis, i.e. one of the analogous modes in -which the premises may become 
vacant thereafter. ‘They certainly would not include the circumstances 
which have been pressed on behalf of the respondents that they might be- 
come vacant by reason of the premises having been constructed after the 
date of the notification and becoming available for accommodation. 

Further light is thrown on this question of construction by what the 
Legislature itself thought fit to provide in the later Act which it enacted in 
the Bombay Act No. XX XIII of 1948 when the Legislature came to enact 
s. 6 of this Act and went on to provide for the requisition of vacant pre- 
mises, and be it noted that Act XXXII o? 1948 was enacted because the 
Ordinance No. V of 1947 was at an end or going to be at an end. What the 
Legislature prescribed in s. 6 (1) was: 

“If any premises situate in an area specified by the Provincial Government by noti- 
fication in the Official Gazette are vacant on the date of such notification and whenever 
any such premises are vacant or become vacant after such date by reason of the land- 
lord, the tenant, or the sub-tenant, as the case may be, ceasing to occupy the premises 
or by reason of the release of the premises or the premises being newly erected or 
reconstructed or for any other reason, the landlord of such premises shall give intimation 
thereof in the precribed form to an officer authorised in this behalf by the Provincial 
Government.” 

An explanation was also put in this section 6 by the Legislature and in cl. 
(b) of that explanation it was provided : 

“For the purposes of this section premises newly erected or re-constructed shall be 
deemed to be or become vacant until they are first occupied after such erection or 
reconstruction.” 


All this caution was obviously needed in order to clear up the position that 
had arisen by reason of the inapt expressions in the Ordinance No. V of 
1947 which I have commented above. The expressions which were used in 
s. 4 of the Ordinance were not sufficient to convey the meaning, if at all it 
was intended to be conveyed, that premises which were erected or newly 
constructed would also be within the purview of the Ordinance and it was 
therefore thought necessary and expedient when the Legislature came to 
enact Act XX XIII of 1948 that the position should be made as clear as clear 
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ean be and this intention of the Legislature which was not correctly con- 
veyed in the expressions which were used in the Ordinance No. V of 1947 
should be clearly conveyed in the new provisions in that behalf which were 
incorporated. in the terms of s. 6 (1) and the explanation, cl. (b), which I 
have mentioned above. 

I have, therefore, come to the conclusion that the premises under con- 
struction which were the subject-matter of the order for requisition in 
question were not- premises covered by s. 4 of the Ordinance and the order 
of requisition which was issued by the Provincial Government in respect 
of the premises was ultra vires and illegal. . 

This being the position, I need not say anything more as to what the 
remedies are which the petitioner is entitled to against the respondents þe- 
yond what I have stated in my judgment just delivered in K. S. Advani v. 
P. V. Rao.’ For the reasons which I. have stated therein, I do make an 
ordér in favour of the petitioner in terms of prayers (a), (a-1) and (b) of 
the petition. The respondents will pay the costs of the petition. 

The respondents appealed. 


M. P. Amin, acting Advocate General, with G. N. Joshi, tor the appel- 
lants. 
UN. A. Palkhiwalla, for the respondent. 


Cuacta C. J. This is also an appeal against the judgment of Mr. 
Justice Bhagwati ordering the issue of a writ of certiorari against the 
three respondents. The same questions are involved in this appeal as 
were involved in Rao v. Advani, and for the reasons given by us 
in that appeal the same consequences must follow in this appeal. But the 
order made by Government which is challenged is under s. 4 (3) of the 
Ordinance and not under s. 3. It is not disputed that the premises which 
were requisitioned were not in existence at the date when the Notification 
was issued by the Provincial Government specifying the areas in which 
premises are situated to which s. 4 would apply, and the question that 
arises for determination is whether s. 4 would apply to premises which 
come into existence after the date of the Notification. Now, s. 4 refers to 
premises which are vacant on the date of such Notification or which become 
vacant after such date. They were certainly not vacant at the date of the 
Notification. Can it be said that they became vacant after the date of the 
Notification? In my opinion, “become vacant” only applies to such premises 
as were in existence at the date of the Notification and not to premises 
which come into existence after the date of the Notification. This is clear 
from the language of s. 4(1) itself because it refers not to any premises but 
such premises, premises as are referred to in the earlier part of that sub- 
section. Therefore, in requisitioning ‘premises under sub-s. (4) the Gov- 
ernment were acting in excess of their jurisdiction. Their jurisdiction to 
requisition premises under sub-s. (4) is conditional upon the premises be- 
ing vacant as provided by s. 4(1). This is also clear from the language of 
sub-s. (4) because the power to requisition is not with regard to any pre- 
mises ae premises, and the premises can only be the premises referred 
to in s. 4(1). 

Under sub-s. (4) also as under s. 3, an objective fact has got to be deter- 
mined before an order of requisition can be made. and that objective fact 
is whether the premises are vacant or become vacant. The fact of pre- 
mises being vacant or becoming vacant is not something which is capable 
of ascertainment by mere physical demonstration, because s. 4 defines what 
is the meaning of the expression “vacant”, and the premises are only vacant 


1 (1948) Mis. Appln. No. 59 of 1948, 1948, on appeal (1949) 51 Bom. LR. 342. 
decided by Bhagwati J., on September 27, 2 (1949) 51 Bom. LR. 342. 
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or become vacant (1) by the landlord ceasing to occupy the premises, (2) 
by the termination of a tenancy, (3) by the eviction of a tenant, (4) by the 
release of the premises from requisition, and (5) otherwise. It is unneces- 
sary to consider whether “otherwise” is ejusdem generis with what goes 
before or not. But the fact remains that the Legislature has imposed upon 
the Government the duty to determine various facts and circumstances 
which go to constitute a vacancy as understood and defined by s. 4 of the 
Ordinance. Therefore, in my opinion, just zs in the case of s. 3 an order 
of requisition made by Government under s. 4(3) is a quasi-judicial order, 
and Government having acted in excess of their jurisdiction a writ of cer- 
tiorari has been rightly directed to be issued against them. For the same 
reasons given by us in Rao v. Advani! the writ would not lie against res- 
pondents Nos. 1 and 4. 

The learned Judge has also made an orde apparently under s. 45 of the 
Specific Relief Act against respondents Nos. 1, 3 and 4, ordering them to 
hand over to the petitioner possession of tbe requisitioned premises. For 
reasons I have already given in Rao v. Advani, no order under s. 45 can be 
made against Mr. Rao and Mr. Vartak. With regard to the Province of 
Bombay s. 45 itself in terms precludes such an order being made against 
the Provincial Government. The result, therefore, is that the appeal will 
be allowed as against appellants Nos. 1 and 3 and with regard to the order 
made against appellant No. 2 the order will be maintained to the extent 
that a writ of certiorari has been directed against it, but the order will be 
modified by deleting from it the direction as io handing over possession. 

The result, therefore, is that the appeal will be allowed as against ap- 
pellants Nos. 1 and 3 and the appeal will be dismissed as against appellant 
No. 2. 

As regards the costs of the petition, the costs will be paid by the Pro- 
vince of Bombay and not by all the respondents, as directed by the learn- 
ed trial Judge. As far as the costs of the appeal are concerned, the res- 
pondents have substantially succeeded and therefore the appellant must 
pay the costs of the appeal. Costs will be taxed on the basis of a long 
cause scale, with two counsel certified. Certificate under s. 205 of the 
Government of India Act to issue. 


TENDOLKAR J. I agree. I wish only to add that I have come to the 
conclusion that an act of requisition under s. 4 of the Ordinance is a quasi- 
judicial act, because this section imports the legal concept of vacancy as 
distinguished from the mere physical concept in the sense of non-occupa- 
tian. Whether or not premises are so vacart is therefore a matter to be 
determined and the existence of a vacancy is a condition precedent to the 
exercise of the power of requisitioning. The case therefore falls within 
the ratio that I have attempted to lay down in my judgment in Rao v. 
Advani.' - 
Appeal allowed in part. 


Attorneys for appellants: Little & Co. 
Attorneys for respondents: Gagrat & Cc. 


1 (1948) 51 Bom. LR. 342. 


1948.) : N. W. F. PROVINCE V. SURAJ NARAIN (P.C.) 425 


PRIVY COUNCIL. 


Present: Lord Thankerton, Lord du Parq, Lord Onksey, Lord. Morton of Henryton and 
Mr. M. R. Jayakar. 
THE NORTH-WEST FRONTIER PROVINCE v. SURAJ 
NARAIN ANAND.* 

Government of India Act, 1935, Secs. 240(2), 243—Indian Police Act (V of 1861), 
Secs. 4, 7—Dismissal of Sub-Inspector of Polce by officer subordinate in rank to 
appointing officer—Sec. 240 whether statutory term of service and mandatory— 
Right of dismissal whether condition of service within s. 243. 

Section 240(2) of the Government of India Act, 1935, though it obviously does 
not apply in the case of dismissal by the Crown itself, is a statutory term of the 
service of the Crown, and is mandatory and not permissive. 

High Commissioner for India & Pakistan v. Lall* and Rangachari v. Secretary 
of State for India, followed. 

The right of dismissal is a condition of service within the meaning of s. 243 of the 
Government of India Act, 1935. , 

As Sub-Inspectors of Policé are not mentioned in s. 4 of the Indian Police Act, 
1861, under s. 7 of the Act there is no restriction excluding dismissal of a Sub- 
Inspector of Police by an officer subordinate in rank to the officer appointing him. 


Tax facts are set forth in the judgment of the Board. 


Andrew Clark K. C. and B. MacKenna, for the appellant. 
‘The respondent in person. 


Lord THANKERTON. This is an appeal by special leave from a judgment 
and decree of the Federal Court of India, dated December 4, 1941, revers- 
ing a decree of the Court of the Judicial Commissioner, North-West Fron- 
tier Province, Peshawar, dated September 19, 1940, which had affirmed 
a decree of the Senior Subordinate Judge, Peshawar, dated March 8, 1940. 
The Federal Court made a declaration that the respondent's dismissal was 
void and inoperative, and submitted the case to the Court of the Judicial 
Commissioner for consideration of the respondent’s claim for arrears of pay. 

On March 1, 1928, the respondent was appointed as a Sub-Inspector of 
Police by the Inspector-General of Police, North-West Frontier Province. 
On April 25, 1938, the respondent was dismissed by the Deputy Inspector- 
General of Police, on a charge of copying during a departmental examina- 
tion. He was therefore dismissed by an authority subordinate in rank to 
the officer who had appointed him. 

After unsuccessful appeals to ‘the Inspector-General of Police and the 
Provincial Government, the respondent instituted the present suit on June 
17, 1939, in which he claimed a declaration that the order of dismissal was 
illegal, null and void, invalid and inoperative and that he still retained his 
office as Sub-Inspector of Police. He further claimed arrears of pay from 
the date of the order of dismissal up to that date. There was an alternative 
claim for damages, which no longer survived before this Board. The main 
question concerns the validity of the order of dismissal, which is challeng- 
ed on the ground that the dismissing authority was subordinate in rank 
to the authority by whom the respondent had been appointed. It is sought 
to be justified on the provisions of the North-West Frontier Police Rules, 
which are made under the authority of the Indian Police Act, 1861 (Act V 
of 1861), and it will be convenient to trace the history of these rules, so far 
as relevant to the point at issue, and the general statutory provisions which 
affect them. 


t Decided, March 18, 1948: November 4, 1 (1948) 50 Bom. LR. 649, P.C. 
1948. Appeal from the decision of the 2 (1938) LR. 64 I.A. 40, s.c. 39 Bom. 
Federal Court of India. L. R. 688. 
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Section 7 of the Police Act of 1861 provides:— 

“7, The appointment of all police-officers other than those mentioned in s. 4 of this 
Act shall, under such rules as the Local Government shall from time to time sanction, 
rest with the Inspector-General, Deputy Inspector-General, Assistant Inspectors-General 
and District Superintendents of Police, who mey, uader such rules as aforesaid, at any 
time dismiss, suspend or reduce any police officer whom they shall think, remiss or 
negligent in the discharge of his duty or unfit for che same.” 

Sub-Inspectors are not mentioned in s. 4, and there is no restriction ex- 
cluding dismissal by an officer subordinate ir: rank to the appointing officer. 

At the date of the respondents appointment in 1928, the North-West 
Frontier Police Rules, 1917, as amended from time to time, were in force; 
the relevant rule was r. 17(I) of chap. XVI, which had been made by a 
correction slip on September 25, 1919, which clearly provided that a Sub- 
Inspector could only be dismissed by the Inspector-General of Police, or 
by an officer of higher rank. 


On January 24, 1934, by a correction slip, r. 17(1) was amended so as to 
substitute “Deputy Inspector-General of Police” for “Inspector-General of 
Police” as entitled to dismiss a Sub-Inspector. Having in view s. 96B of 
the Government of India Act, 1919, and the decision of this Board in 
Rangachari v. Secretary of State for India,” this amendment of 1934 was 
clearly invalid and inoperative. Sub-sectiar (1) of s. 96B provided that 
no person in the civil service of the Crown in India “may be dismissed by 
any authority subordinate to that by which he was appointed,” and it was 
held in Rangachari’s case that this was a mandatory statutory restriction, 
which could not be affected by any rules. Lord Roche, in delivering the 
judgment of the Board, said (p. 53): 

“Tt is manifest that the stipulation or proviso as to dismissal is itself of statutory force 
and stands on a footing quite other than any matters of rule which are of infinite variety 
ard can be changed from time to time.” 

The rules then existing are dealt with in subs. (4) of s. 96B, which pro- 
vided: 

“(4) For the removal of doubts, it is hereby declared that all rules or other provisions 
in operation at the time of the passing of the Government of India Act, 1919, whether 
made by the Secretary of State in Council or by any other authority, relating to the 
civil service of the Crown in India, were duly made in accordance with the powers in 
that behalf, and are confirmed, but any such rules o> provisions may be revoked, varied 
or added to by rules or laws made under this section.” 

It follows that the amendment of 1934 was inconsistent with the provisions 
of sub-s. (1) of s. 96B, and was therefore irvalid and inoperative. 

Before the dismissal of the respondent on April 25, 1938, the Govern- 
ment of India Act, 1935, had come into operation on April 1, 1937. Section 
ri of that Act, so far as relevant for the present purpose, provided as 
ollows:— 


“240. (1). Except as expressly provided by this Act, every person who is a member 
of a civil service of ihe Crown in India, or holds any civil post under the Crown in 
India, holds office during His Majesty’s pleasure. 

(2) No such person as aforesaid shall be dismissed from the service of His Majesty 
by any authority subordinate to that by which ne was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in rank until he has 
been given a reasonable opportunity of showing cause against the action proposed to be 
taken against him.” 

The proper construction of this section has been fully dealt with in the 
judgment of this Board just delivered in High Commissioner for India and 
Pakistan v. Lall? to which reference may be made. In that case the ques- 


1 (1936) L-R. 64 LA. 40, sc. 39 Bom. 2 (1948) 50 Bom. LR. 649, P.C. 
L. R. 688. 
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tion arose as to the effect of non-compliance with the provisions of sub-s. 
(3) of s. 240, and it was held that sub-s. (3) was a statutory term of service 
of the Crown, which qualified the provisions of sub-s. (1) of s. 240, and 
was mandatory and not permissive. On the principles of this decision, 
and the decision in Rangachari’s case, it is equally clear that sub-s. (2) 
of s. 240, though it obviously does not apply in the case of dismissal by the 
Crown itself, is a statutory term of the service of the Crown, and is man- 
datory and not permissive. It follows that the dismissal of the respondent 
by an authority subordinate to that by which he was appointed would be 
unlawful and inoperative under that section. 

But the appellant relies on another section in the same chapter—(chap. 
T1)—of the Act of 1935 as releasing it from the obligation prescribed, in 
sub-s. (2) of s. 240, namely, s. 243, which providés: 

“243. Notwithstanding anything in the foregoing provisions of this chapter, the condi- 
tions of service of the subordinate ranks of the various police forces in India shall be 
such as may be determined by or under the Acts relating to these forces respectively.” 
There was no dispute that the respondent held a subordinate rank in the 
appellant’s police force, and the issue was confined to two questions, (1) 
whether the right of dismissal was a “condition of service” within the 
meaning of s. 243, and (2) whether, at the time of the respondent’s dis- 
missal, there was a valid police rule in operation which authorised dismissal 
of the respondent by the Deputy Inspector-General, although the latter was 
subordinate in rank to the officer by whom he had been appointed. 

On the first question, apart from consideration whether the context indi- 
cates a special significance to the expression “condition of service,” their 
Lordships are unable, in the absence of any such special significance, to 
regard provisions which prescribe the circumstances under which the em- 
ployer is to be entitled to terminate the service as otherwise than condi- 
tions of the service, whether these provisions are contractual or statutory; 
they are therefore of opinion that the natural meaning of the expression 
would include such provisions. In the second place, it will be found, on 
a perusal of chapter II, which includes ss. 240 to 263, that sub-ss. (2) and 
(3) of s. 240,are the only provisions of chap. II to which the introductory 
words of s. 243 can be referable in relation to conditions of service, as every 
one of the other provisions of the chapter, with one exception, deal with 
special classes of service, just as s. 243 deals with a special class. The one 
exception is sub-s. (1) of s. 240, but that provides for termination by His 
Majesty, and there can be no question of delegation of that power by virtue 
of s. 243. Their Lordships need only notice one of these other sections, 
as it was referred to in argument by both parties, namely, s. 241, sub-ss. (2) 
and (4). The opening words of sub-s. (2) “Except as expressly provided 
by this Act, the conditions of service of persons serving His Majesty in a 
civil capacity in India”—relate to the very same persons dealt with in the 
immediately preceding s. 240, and this exclusion from the power of making 
rules conferred by sub-s. (2) of s. 241, points unmistakably, in their Lord- 
ships’ opinion, to the express provisions of s. 240, so as to prevent their 
alteration by rules. There are, of course, other provisions of the Act 
which will also fall under the exception provided in sub-s. (2) of s. 241, 
but there can be no doubt, in their Lordships’ opinion, that the provisions 
of s. 240 prescribe conditions of service, which are covered by the excep- 
tion. Sub-section (4) of s. 241 contains a similar exception to the powers 
conferred. Their Lordships are, accordingly, of opinion that the right of 
dismissal was a condition of service within the meaning of s. 243. 

The Federal Court set aside the order of dismissal of the respondent’s 
suit by the Courts below, on the ground that the bearing of s. 240(2) had 
not been sufficiently realised by them, and that, on a proper construction 
of ss. 240 and 243, the dismissal of the respondent was void and inopera- 
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tive. The construction of s. 240 by the Federal Court was similar to that 
expressed by the Federal Court in Lall’s case, and is fully dealt with in 
the judgment of the Board in that case, to which reference may be made. 
On construction of s. 248, the Federal Court held that “conditions of ser- 
vice” did not include provisions as to dismissal, a view contrary to that 
just expressed by their Lordships. 

The second question arises in this way:—The respondent was dismissed 
on April 25, 1938, admittedly under r. 16(1) of chap. XVI of the N.W.E.P. 
Police Rules, 1937, which authorises the dismissal or removal of a Sub- 
Inspector of Police by the Deputy Inspector-General. That rule is contain- 
ed in Vol. II of these Rules, which has the year 1938 on the title page, below 
a statement that it was printed and published by the Manager, Government 
Stationery and Printing, North-West Frontier Province, Peshawar. There 
was no indication as to the date when the Rules became binding on the 
police service. At the hearing before the Board, Vol. I, which might clear 
the matter up, was stated to be out of print or unobtainable, and counsel 
for the appellant asked their Lordships to essume in his favour that that 
date was subsequent to April 1, 1937, when the Government of India Act 
of 1935 came into force thereby obviating the invalidity of the 1934 correc- 
tion slip, which would equally apply to the 1£37 rules, if issued before April 
1, 1937. After the hearing was closed, their Lordships thought it right, in 
view of the difficulties of making such an assumption, and in the true 
interests of the parties, to suggest to them tkat further enquiries should be 
made to see whether Vol. I of the rules could not be made available. The 
result of these enquiries was that the respordent, at considerable expense, 
has recovered a copy of the missing volume, and has lodged an affidavit 
dated December 30, 1947, as to the relevant passages, and the appellant 
has agreed that that affidavit should be accepted as evidence before their 
Lordships, in order to save the time and expense of having the volume 
transmitted to this country. These passages consist of a verbatim repro- 
duction of the title page and preface, and also a similar reproduction from 
the title page of Chapters I and II of the same volume, which adds nothing 
further that is material. 

The title page states that they are “The N.W.F.P. Police Rules, 1937. 
Issued by and with the Authority of the Local Government under ss. 7 and 
12 of Act V of 1861.” The word “Local” hes been replaced by the word 
“Provincial” by a correction slip No. 68, which may be taken, on com- 
parison with the dates of correction slips 66 and 73, as having been made 
in 1939. The name of the Government Printer and Publisher and year 
1938 is at the foot of the page, as in Vol. I. The preface, which is signed 
by the Inspector-General of Police on January 2, 1937, and refers to the 
revision of the 1917 edition of the rules, which had been proceeding since 
1933, opens with an important passage as follows:— 

“The North-West Frontier Province Police Rules as now issued are binding on all 
police officers and are an authoritative guide to others concerned. No alterations in the 
Rules may be made except on receipt of correction orders approved and issued by the 
Provincial Government and after decision by His Excellency the Governor under s. 56 
of the Government of India Act, 1935.” 

In the opinion of their Lordships, only one reasonable inference can be 
drawn from these facts, viz. that the revision of the 1917 Rules was com- 
pleted in January, 1937, in view of the coming into operation of the Act 
of 1935 on April 1, 1937, and that they were not issued so as to become 
operative until they had been put into print and were published in 1938. 
It may be noted that the first correction slip was dated January 14, 1939. 

Accordingly, their Lordships are of opinion that the rule under which 
the respondent was dismissed was a valid rule, made by the appellant 
under the authority conferred on it by s. 243 of the Government of India 
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oi 1935. This conclusion negatives the respondent's claim for ‘arrears 
of pay. 

Following on the remit of the case to the Court of the Judicial Commis- 
sioner by the order-of the Federal Court'dated December 4, 1941, the res- 
pondent obtained a decree for payment of Rs. 2,283 against the present 
appellant in respect of arrears of pay from the date of dismissal to the insti- 
tution of the suit on June 17, 1939, made by the Court of the Judicial Com- 
missioner on.July 4, 1942. 

Special leave to appeal against the judgment of the Federal Court dated 
December 4, 1941, was given, inter alia, on condition that the order as to 
costs of the Federal Court should stand and that the costs of the respon- 
dent in the appeal should be borne by the appellant as between solicitors 
and client in any event. 

Their Lordships are of opinion that the appeal should be allowed, that 
the judgment and decree of thé Federal Court dated December 4, 1941. 
should be set aside except as to costs,.and that the decree of the Court of 
the Judicial Commissioner dated September 19, in so far as it dismisses 
the suit, should be restored. Their Lordships will humbly advise His 
Majesty accordingly. 

The appellant will pay the respondent’s costs of this appeal as between 
solicitor and client.. The respondent asked that their Lordships should 
direct that, having no solicitor and having appeared in person before the 
Board, the cost of his passage to this country and back to India and his cost 
of maintenance in London should be treated as costs between solicitor and 
client. He further asks that he should be entitled to recover the cost of the 
purchase price of Vol. I of the Police Rules, which he states as Rs. 500. While 
their Lordships feel unable to make any order as asked for, they desire 
to point out for consideration ‘of the appellant that if the respondent had 
employed.a solicitor and counsel, the outlays would have been recoverable 
under the condition imposed in granting special leave, and that the re- 
covery of the volume in question may well have been vital to their success 
on the main point in issue in the appeal - 

The ‘matter was at a subsequent date brought before the Privy Council 
on November 4, 1948, when their. re on Hearing the parties deliver- 
ed the following judgment. 


B. McKenna, for the appellant. 
Leon Maclaran, for the respondent. 


Lord pu Parco. On March 18, 1948, a judgment was delivered by the 
late Lord Thankerton, in which their Lordships stated the reasons which 
led them to the conclusion that they should humbly advise His Majesty 
that this appeal should be allowed. Their Lordships do not propose now 
to repeat what was then said. It suffices to say that the decision of the 
Board was given on the assumption, which then appeared to be justified, 
and had not, indeed, been questioned, that the Police Rules of 1937, to 
‘which the judgment refers, had become operative in the year 1938, and 
at some date prior to April 25, 1938, when the respondent was dismissed 
from the force. 

Subsequently to the delivery of the judgment, and before their Lord- 
ships had tendered their advice to His Majesty, the respondent submitted 
a petition wherein he prayed that their Lordships might reconsider their 
decision, mainly on the ground that it had been ascertained that the Police 
Rules of 1937 were in fact printed and published on April 29, 1938, that is 
to say four days after the dismissal of the respondent. 

Their Lordships accordingly found it necessary to hear further argu- 
ment and on July 29, 1948, counsel for both parties appeared at their Lerd- 
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ships’ bar. It was then admitted that the Police Rules of 1937 were in 
truth printed and published on April 29, 1938, as the respondent alleged. 
It follows, in the opinion of their Lordships, that, applying the reasoning 
contained in the judgment previously delivered, they can only come to the 
opposite conclusion to that which they had formed on what is now shown 
to be an erroneous assumption as to a material fact. 

At the hearing on July 29 of this year counsel for the appellant made an 
alternative submission to the effect that the rule on which the appellant 
relied came into force immediately upon its approval by the Governor in 
Council, and stated that, according to his :mstructions, that approval was 
signified on April 17, 1935. Assuming these instructions to be correct, and 
further assuming (though without deciding) that the approval of the Gov- 
ernor in Council brought the rules immediately into effect, their Lordships 
are of opinion that, as against the respondent, the rule in question would 
none the less be inoperative, since the Government of India Act, 1935, 
under which the rule would have been valid against him, did not come 
into force until April 1, 1937, and could not then retrospectively affect the 
respondent’s position. 

On August 6, 1948, their Lordships caused a letter to be addressed to the 
solicitor representing the appellant, informing him that their Lordships 
now proposed humbly to advise His Majesty that the appeal should be 
dismissed, and stating that the order as to costs would not be varied. The 
letter pointed out that if this advice were tendered, and if His Majesty were 
pleased to accept it, the effect would be that the declaratory judgment of 
the Federal Court would stand. Finally, the letter referred to the award 
of Rs. 2,283 to the respondent by the Court of the Judicial Commissioner, 
which according to a submission made by the appellant’s counsel was open 
to challenge and inquired whether the appellant wished to have an oppor- 
tunity of satisfying their Lordships that the point was open, and of being 
heard upon it. By their Lordships’ direction a copy of this letter was sent 
to the respondent. 

Their Lordships have now received an intimation that the appellant does 
not wish to offer any further argument in this case. The respondent, as 
his counsel stated when the matter was last before the Board, does desire 
an opportunity of arguing that he shall now be awarded arrears of pay 
from the date of the institution of his suit on June 17, 1939. Their Lord- 
ships do not propose to deal further with this matter. If, in accordance 
with their Lordships’ humble advice, the declaratory judgment of the Fede- 
ral Court is restored, it will be open to the respondent to pursue any re- 
medy which flows from that declaratory judgment in the appropriate Court. 
Their Lordships must not be understood, however, as expressing an opi- 
nion that the respondent was entitled as of right to recover the sum of 
Rs. 2,283 which was awarded to him, or that he has any claim to a further 
sum in respect of arrears of pay. It is unnecessary, owing to the very pro- 
per attitude of the appellant, to express any view as to the former ques- 
tion, and the latter question does not arise in this appeal, which is from the 
decision of the Federal Court. If that decision is affirmed, the respondent 
who did not himself enter an appeal, cannot now ask for anything more. 

‘ Their Lordships will humbly advise His Majesty that the appeal should 
be dismissed, and that the judgment and decree of the Federal Court dated 
December 4, 1941, should be affirmed. The appellant must pay the res- 
pondent’s costs of this appeal as between sol:citor and client. 


Appeal dismissed. 


Solicitor for appellant: Solicitor, Commonwealth Relations Office. 
Solicitors for respondent: Cassavetti Constes & Co. 
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Present: Lord Simonds, Lord Normand, Lord Oaksey, Lord MacDermott, and Sir 
- Madhavan Nair. 
MUSTAFA ALI KHAN v. THE COMMISSIONER OF INCOME-TAX, 
U.P., AJMER AND AJMER-MERWARA.* 

Indian Income-tax Act (XI of 1922), Secs. 2, 4—Forest trees growing naturally on land 
—Income derived from sale of such trees—Whether such income agricultural in- 
come—Land used for agricultural purposes, what is—Rent of agricultural land 
recovered by usufructuary mortgagee, whether agricultural income. 

Income from the sale of forest trees growing on land naturally and without the 
intervention of human agency, even if the land is assessed to land revenue, is not 
agricultural income within the meaning of s. 2(1) (a).of the Indian Income-tax 
Act, 1922, and hence is not exempi from income-tax under s. 4(3) (viii) of the Act. 

Though it must always be difficult to draw the line, yet unless there is some 
measure of cultivation of the land, some expenditure of skill and labour upon it, 
it cannot be said to be used for agricultural purposes within the meaning of the 

- Indian Income-tax Act, 1922. 

Yuvarajah of Pithapuram v. Commissioner of Income-tax, Madras’ and Benoy 
Ratan Banerji v. Commr. of Inc.-Tazx, approved. 

Quaere: Whether land can be said to be used for agricultural purposes within 
S. 2 of the Indian Income~tax Act, 1922, if it has been planted with trees and culti- 
vated in the regular course of agriculture. 

Whether exemption is sought under s. 2(1) (a) or s. 2(1) (b) of the Indian In- 
come-tax Act, 1922, the primary condition must be satisfied that the land in ques- 
tion is used for agricultural purposes: the expression “such land” in (b) refers 
back to the land mentioned in (a) and must have the same quality. 

The rent of agricultural land received by a usufructuary mortgagee is agricul- 
tural income not because he is a usufructuary mortgagee, but because, being a 
usufructuary mortgagee, he has gone into possession, and the rent that he receives 
is agricultural income. n 

Income-tax Commissioner, Bihar and Orissa v. Maharajadhiraj of Dharbhanga,’ 
followed. 

Hajee Muhammad Sadak Khoyee Sahib v. The Commissioner of Income-tax, 
Madras‘ approved. f 

Commissioner of Inland Revenue v. Paterson, referred to, 
Trx facts are stated in the judgment of the Board. 


Sir Rowlands Burrows K.C. and L. M. Jopling, for the appellant. 

J. M. Tucker K.C. and J. M. R. Jayakar, for the respondent. 

Lord Swonps. This consolidated appeal results from the consolidation 
of four appeals from the Chief Court of Oudh, all of which relate to assess- 
ments of income-tax under the Indian Income-tax Act, 1922. 

Two appeals relate to the income of Raja Mustafa Ali Khan of Utraula, 
who will be referred to as “the assessee” for the year of assessment 1939-40 
and two appeals to his income for the year of assessment 1940-41. In each 
case there is one appeal by the assessee and one by the Commissioner of 
Income-tax, United Provinces, who will be referred to as “the Commis- 
sioner.” The same questions are raised in regard to each. year and it will 
be necessary to state and consider the facts in regard to one year only. 

By an assessment order dated September 18, 1939, the Income-tax 
Officer, Gonda, made an assessment for the year 1939-40 on the assessee, 
which included as income from “other sources” (as defined in s. 12 of the 
Act) three separate items as follows: - 

1. Forest Rs. 25,144. 
2. Malikana Rs. 6,967. 
3. Annuity and interest Rs. 1,07,000. 

* Decided, July 12, 1948. Appeal from _ 3 (1935) LR. 62 LA. 215, s.c. 37 Bom. 
Oudh. LR. 822 


1 [1946] Mad. 745. 4 (1934) 8 LT.C. 138. 
2 (1946) 15 LTR. 98. 5 (1924) 9 T.C. 163. 
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These items will be explained later, but it is convenient here to state that 
the assessee having appealed agaist this assessment, the first item was 
reduced to Rs. 21,040 by the Assistant Commissioner of Income-tax and 
was at this figure upheld by the Income-tax Appellate Tribunal and the 
Chief Court of Oudh, that the second item has throughout been upheld at 
the figure of Rs. 6,967 less 10 per cent. for expenses, i.e., Rs. 6,271, and that 
the third item was in the first place reduced by the Assistant Commissioner 
to Rs. 61,797, that from his decision the assessee appealed, but the Com- 
missioner did not, that the Appellate Tribunal allowed the assessee’s ap- 
peal and that its decision was affirmed by the Chief Court. The appeals 
therefore to their Lordships’ Board are by the assessee against assessments 
in respect of the first item at Rs. 21,040 ard the second item at Rs. 6,271, 
and by the Commissioner against an order quashing an assessment in res- 
pect of the third item in the figure of Rs. 61,797. 

In the case of each item the question is whether the moneys received. 
by the assessee were exempted from income-tax as being “agricultural in- 
come” under s. 4 (3) (viii) of the Act. With regard to the first item the 
assessee sought also to raise the question whether the moneys received 
under that head that were not income at all but capital, but it did not ap- 
pear to their Lordships that this point was open to him upon the present 
appeal. 

The relevant provisions of the Act are as follows:— 

“Section 2. In this Act, unless there ıs anything repugnant in the subject or context,— 

(1) “Agricultural income” means— 

(a) any rent or revenue derived from land which is used for agricultural pur- 
poses, and if either assessed to land-revenue in Br:tish India or subject to a local rate- 
assessed and collected by officers of the Crown as such; 

(b) any income derived from such land by— 

(i) agriculture, or 
(ii) the performance by a cultivator or receiver of rent-in-kind of any pro- 
cess ordinarily employed by a cultivator or recerver of rent-in-kind tc render the 
produce raised or received by him fit to be taken to market, or 
(iit) the sale by a cultivator or receiver of rent-in-kind of the produce raised: 
or received by him, in respect of which no process has been performed other than a 
\ process of the nature described in sub-clause (ti); 

Section 4, Any income, profits or gains falling, within the following classes shall not 

be included in the total incore of the person receiving them: 

(i), to (vii) 

(vin) Agricultural income.” 
In regard to the first item the question referred to the Chief Court of Oudb 
under s. 66 (1) of the Act was as follows: 

“Whether income from the sale of forest trees growing on land naturally and without 

the intervention of human agency, even if the land is assessed to land revenue, is 
agricultural income within the meaning of s. 2 (1) (a) of the Income-tax Act and as 
such exempt from income tax under s. 4 (3) (vii) of the Act?” 
Their Lordships would observe that, inasmuch as (as is stated in the order 
passed by the Appellate Tribunal under s. 33 of the Act) the Income-tax 
Officer and the Assistant Commissioner “have devoted considerable parts 
of their orders to a consideration of the question whether the land is asses- 
sed to land revenue or not and have both found it is not so assessed”, and’ 
from this finding there has been no dissent, there appears to be little justi- 
fication for raising the hypothesis in the quescion referred to the Court. The 
Chief Court has, however, been content to entertain a question thus refer- 
red and their Lordships, since they concur in the conclusion reached by 
the Court, will take the same course. 

As appears from the form of the question, the income under the first head 
was derived from the sale of trees described es “forest trees growing on land 
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aaturally” and the case has throughout proceeded upon the footing that 
there was nothing to show that the assessee was carrying on any regular 
operations in forestry and that the jungle from which trees had been cut 
and sold was a spontaneous growth. Upon these facts the question is whe- 
ther such income is (within s. 2(1) (a) of the Act) rent or- revenue derived 
from land which satisfies two conditions, (a) that it is used for agricultural 
purposes, and (b) that it is “either assessed to land revenue or etc.”, or 
alternatively (as, notwithstanding the form of the question, counsel for 
the assessee was allowed to argue), whether such income was, within s. 
2 (1) (b), income derived from such land by agriculture. 

It appears to their Lordships that, whether exemption is sought under 
3. 2: (1) (a) or s. 2 (1) (b), the primary condition must be satisfied that the 
land’ in question is used for agricultural purposes: the expression “such 
land” in (b) refers back to the land mentioned in (a) and must have the 
same quality. It is not then necessary to consider any other difficulty 
which may stand in the way of the assessee. His case fails if he does not 
prove that the land is “used for agricultural purposes”. Upon this point 
their Lordships concur in the views which have been expressed not only 
in the. Chief Court of Oudh but in the High Court of Madras in Yuvarajah 
of. Pithapuram v. Commissioner of Income-tax, Madras1 and the High 
Court of Allahabad in Benoy Ratan Banerji v. Commr. of Inc. Tax 2 
and elsewhere in India. The question seems not yet to have been decided 
whether land can be said to be used for agricultural purposes within the 
section, if it has been planted with trees and cultivated in the regular course 
of arboriculture, and upon this question their Lordships express no opinion. 
[t is sufficient for the purpose of the present appeal to say (1) that in their 
opinion no assistance is to be got from the meaning ascribed to the word 
“agriculture” in other statutes and (2) that, though it must always be diffi- 
cult to draw the line, yet, unless there is some measure of cultivation of the 
land, some expenditure of skill and labour upon it, it cannot be said to be 
used for agricultural purposes within the meaning of the Income-tax Act. 
In the present case their Lordships agree with the High Court in thinking 
that there is no evidence which would justify the conclusion that this condi- 
tion is satisfied. 

- The second item “malikana” is the subject of the second aiesHce referred 
to the Chief Court which is as follows: 

“Whether having regard to the nature and incidents of the tenure in this case, the 

income of Rs. 6,271 realised by the assessee as malikana in the year of account is 
agricultural income ete.?” 
It is necessary then to examine the facts of the case, which can conveniently 
be taken from the order passed by the Appellate Tribunal which repeated 
almost in terms and adopted the finding of fact by the Appellate Assistant 
Commissioner as to the s source and true nature of this sum. m its order 
the Tribunal said: 

“7. This due, is stated by the Appellate Assistant . Commissioner to bé peculiar to 
the Utraula (the assessee’s) Estate, and distinguishable from the ‘(haq) ‘malikana due 
which is payable by the under-proprietors to the superior proprietors: The nature of 
this due is thus described in the revenue papers (meaning the appellate order of the 
Appellate Assistant Commissioner made on „the assessee’s appeal): 

During the days of the Nawabs of Oudh the Raja of Utraula was recognised as the 
Pargana lord and as such retained the right to a small feudal tribute and to manorial 
dues. ‘From the beginning of the 19th-century till the annexation; the Rajas of Utraula 
could ‘not manage their‘ estate properly on account of the continued warfare between 
the neighbouring estates. During this period they transferred, made grants of or sold 
a large. number. of . villages to certain persons for monetary consideration. ' In doing so 


1 [1946] Mad. 745. . .- ee , 2 (1946) 15 LTR. 98. 
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they surrendered all their Zamindari and proprie-ory rights and lost all their title to 
real property in respect of those villages. They, however, retained the right of a small 
annual cash payment by virtue of their position s the old “pargana lord”. This cash 
allowance came to be called the “Malikana.” ‘The villages otherwise became quite 
independent and the exclusive property of the purchasers, grantees or transferees. 

‘8. The amount of the malikana was fixed by a settlement decree and is not vari- 
able, It is payable whether the land on which it is supposed to be a charge is used 
for agricultural purposes or not or whether it yields any profits or not. It is admitted 
that suits for the recovery of this due are cognizable by civil Courts and not by revenue 
Courts. This being so it is impossible to describe this due as rent or as agricultural 
income. There is no relation of landlord and tenant between the appellant and the 
proprietors who are liable to pay this amount.” 

Upon these facts their Lordships agree with the Chief Court in holding 
that this malikana is not agricultural income. It may be conceded that it 
would never have become payable to the ancestors of the assessee had they 
not been feudal proprietors of the land. But that does not mean that it 
is now rent or revenue derived from the land: on the contrary it is paid 
just because the original proprietors relinquished their claims to the land 
and it represents the consideration for that relinquishment. The land is in 
no real sense its source; and even if it is to be regarded as secured by a 
charge on the land,'that is no more decisive of the question in the present 
case than it was in Gopal Saran Narain Singh v. Income-tax Commis- 
sioner." 

In conclusion their Lordships would emphasise that in affirming the deci- 
sion of the Chief Court upon this point they deal solely with malikana 
which, to use the words of formal question. has “the nature and incidents 
of the tenure in this case.” : 

The third item of “annuity and intérest thereon” amounting to Rs. 1,07,000 
reduced to Rs. 61,797 was the subject of the two following questions: 

(a) “Whether in the circumstances of the case the sum of Rs. 1,07,000 received by the 
Utraula Estate ‘from the Nanpara Estate during tke previous year represents agricul- 
tural income, ete.” ?° and 

(b) “whether the interest portion of the above receipt represents damages or com- 
pensation for wrongful withholding of the annuity money and is as such not assess~ 
able to income tax?” 

But, as was pointed out by the Chief Court and is admitted by the Com- 
missioner, the first of these questions ignores the fact that the assessment 
under this head was reduced by the Appel-ate Assistant Commissioner to 
Rs. 61,797 and no appeal was preferred against this reduction. As has been 
already stated, the Chief Court has held that this sum is agricultural income 
and exempt from tax accordingly and agains; its decision the Commissioner 
has preferred this appeal. , 

The facts in regard to the “annuity and interest” now to be considered 
which are somewhat complex are set out at length in the statement of case 
referred to the Chief Court. Their Lordships think it unnecessary to repeat 
what is there stated. For the question now to be determined depends not 
on the historical origin of the payment but upon its present quality and 
incidents. It is sufficient then to say that the present payment, which is 
made under and by virtue of two documents to be presently stated, repre- 
sents a compromise of a long-standing dispute between the Nanpara Estate 
and the Utraula Estate. It had been agreed between the parties that as 
at June 30, 1937, there was due from the former Estate to the latter no less 
a sum than Rs. 12,13,079 and a scheme for tae liquidation of this sum was 
made. Shortly stated, it provided that this total sum should be funded and 
liquidated over a period of 10 years, bearing interest at 34 per cent. per 
annum on the unpaid part of the principal amount in the meantime, and 


1 (1935) LR. 62 LA. 207, s.c. 37 Bom. LR. 817. 
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should be liquidated by equal annual instalments of Rs. 1,45,862 to cover 
both principal and interest. 

Af the same time, and as part of the liquidation scheme, a deed of mort- 
gage of certain Nanpara Estate property, dated September 4, 1937, and 
described as a “usufructuary mortgage deed”, was executed by the Raja 
of Nanpara as mortgagor in favour of the Court of Wards, acting on behalf 
of the assessee, the Raja of Utraula, as mortgagee. Simultaneously, and also 
as part of the scheme, the Court of Wards acting o: behalf of the assessee 
leased back to the Raja of Nanpara by a lease of the same date the whole 
of the mortgaged property at an annual rent equivalent to the annual instal- 
ment payable under the mortgage, namely Rs. 1,45,862. 

The relevant provisions of this mortgage and lease can now be stated, 
but it must first be observed that they are genuine documents which are 
to be taken at their face value, creating in law the relations which they 
purport to create. 

By the mortgage the mortgagor covenanted to pay the mortgagee the sum 
of Rs. 12,13,079 with interest thereon at 34 per cent. per annum from July 
31, 1937, to June 30, 1947, and thereby granted and transferred the property 
comprised in the mortgage to the mortgagee by way of usufructuary mort- 
gage from July 1, 1937, “to the intent that the said premises shall remain 
in possession of the mortgagee and be charged by way of usufructuary mort- 
gage as security for the payment to the mortgagee of the said principal sum 
interest thereon and costs till the entire satisfaction of such amount....” 
and he thereby covenanted that he would cause the name of the mortgagee 
to be entered in the revenue records as mortgagee in possession. And the 
mortgagee covenanted that if he entered into possession he would (i) col- 
lect the rent and other moneys accruing due and payable upon the 
premises, (ii) out of such rents and moneys pay the Government revenue 
and cesses and defray the cost of collection and management and the costs 
incurred in any suit relating to the premises, and (iii) apply the balance, 
first to the liquidation of all sums payable as interest under the mortgage 
and the remainder in satisfaction of the principal money secured by the 
mortgage. 

By the lease the lessor as mortgagee in possession demised by way of 
“Theka” the mortgaged property for a term of 10 years from July 1, 1937, 
at a yearly rent of Rs. 1,45,862, payable annually on May 31, the first 
payment to be made on May 31, 1938, and it was thereby provided that the 
lessee should pay all Government revenue and cesses assessed or imposed 
on the demised premises and he undertook not to assign or sublet without 
the lessor’s consent. 

Thus the assessee went into possession of the property and as mortgagee 
in possession leased it to the mortgagor. He did not thereby cease to be 
a mortgagee in possession. 

In respect of the annual rent of Rs. 1,45,862 payable on May 1, 1938, 
(which date fell within the “previous year” for the purposes of the 1939-40 
income-tax assessment), the mortgagor paid various sums amounting in all 
to Rs. 1,07,000. It is the sum of Rs. 61,797, part of this sum, which is the 
subject of the appeal by the Commissioner, and the question simply stated 
is whether’ this sum, which was paid as rent in respect of lands admitted 
to be used for agricultural purposes and to be assessed to land revenue, 
was in the hands of the assessee “agricultural income” and as such exempt 
from tax. Despite the elaborate arguments which have been urged on 
behalf of the Commissioner, their Lordships entertain no doubt that the 
Chief Court has correctly answered this question in the affirmative and 
they think it is immaterial whether any part of this sum in any account 
as between mortgagor and mortgagee is or ought to be appropriated to the 
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payment of principal or of interest or to any other purpose. They therefore 
do not propose to analyse the payment nor to consider whether, in so far 
as any part of it was in respect of a principal sum, that principal sum was 
itself an aggregate of a principal sum and interest. The salient and deci- 
sive fact is that the assessee being in possession of the mortgaged property 
was entitled to receive and received the rents thereof. It was conceded 
that if the assessee was truly a usufructuary mortgagee within the mean- 
ing of s. 57 (d) of the Transfer of Property Act, 1882, and in that capacity 
received the rent in question, it would be in his hands agricultural income 
and exempt from tax. But it was contended that, if the assessee was not 
such a usufructuary mortgagee, then, notwithstanding that he went into 
possession and received the rent, it was not agricultural income. For this 
reason learned counsel for the Commissiorer was at pains to show that the 
mortgage in question was not a usufructuary mortgage within s. 57 (d) of 
the Act. But in their Lordships’ opinion :t is unnecessary to pursue this 
question. For the rent of agricultural land received by a usufructuary 
mortgagee is agricultural income not because he is a usufructuary mort- 
gagee, but because, being a usufructuary mortgagee, he has gone into pos- 
session and received the rent. So also the assessee, being a mortgagee, usu- 
fructuary or other, has gone into possession, and the rent that he receives 
is agricultural income. The law is correctly and succinctly stated by Sir 
Vepa Ramesam J. in Hajee Muhammad Sadak Khoyee Sahib v. The Com- 
missioner of Income Tax, Madras! in these words (p. 145): 

“If the mortgagor receives it (the rent) from the tenants it is agricultural income 
in his hands and when it passes from his hands it is not. Similarly if the mortgagee 
collects it from the tenants it is agricultural income in his hands.” 

The view of the law thus expressed receives confirmation from the deci- 
sion of the Board in Income-tax Commissioner, Bihar and Orissa v. 
Maharajadhiraj of Darbhanga.2 That was a case of usufructuary mortgage: 
but the language used by Lord Macmillan in delivering the judgment of 
the Board is equally applicable to the present case. “The exemption”, he 
said, “is conferred and conferred indelibly, on a particular kind of income 
and does not depend on the character of the recipient.” And again “the 
result in their Lordships’ opinion is to exclude ‘agricultural income’ from 
the scope of the Act howsoever or by wkomsoever it may be received.” 
Enough has been said to show that the distinction sought to be made be- 
tween rent received by a mortgagee “in lieu of interest” and rent received 
by him but applicable by him, inter alia, in satisfaction of interest cannot be 
maintained. It is, however, proper to refer to a case much relied on by 
the Commissioner. In Commissioner of Inland Revenue v. Paterson? a 
case arising under the English Income Tax Act, it was decided that, where 
a taxpayer borrowed money from an'insurance company and gave certain 
shares and a policy of assurance to the company as security for the loan, 
the dividends on the shares being receivakle by the company and applic- 
able, inter alia, in payment of the interest on the loan, such dividends were 
income of the taxpayer for the purposes of super-tax. Assuming that this 
case was correctly decided, and that it has any relevance to the case of a 
mortgagee in possession of agricultural land in India, matters upon which 
it is unnecessary to express any opinion, iz appears to their Lordships. to 
give no assistance to the Commissioner. Fer the only result of its applica- 
tion to the present case must be that the rent received by the mortgagee is 
to be regarded as the income of the mortgagor and this affords no- possible 
ground for saying that it loses its quality of agricultural income. 


1 (1934) 8 LT.C, 138. LR. 822. 
2 (1935) LR. 62 I.A. 215, s.c. 37 Bom. 3 (1924) 9 T. C. 163. 
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Their Lordships are therefore of opinion ihat the whole of the sums 
mentioned in the third and fourth questions are without distinction to be 
regarded as agricultural income within the meaning of the Act. 

As has been already stated, the same considerations apply to the assess- 
ment for the years 1940 to 1941 and the same results follow. 

Their Lordships are of opinion that the two appeals of the assessee and 
the two appeals of the Commissioner must be dismissed and they will 
humbly advise His Majesty accordingly. The assessee and the Commis- 
sioner will pay their own costs of the several appeals. 

Appeals dismissed. 

Solicitors for appellants: Hy. S. L. Polak & Co. 

Solicitor for respondent: Solicitor, High Commissioner for India. 


Present: Lord Simonds, Lord Oaksey, Lord MacDermott, Sir Madhavan Nair and 
Sir John Beaumont. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY MOFUSSIL v. THE 
WESTERN INDIA LIFE INSURANCE COMPANY, LIMITED, SATARA.* 
Indian Income-tax Act (XI of 1922), Secs. 4, 42, Sch. r. 2(b)—Income accruing outside 
British India—Applicability of s. 42—Assessment of life insurance business under 
r. 2 (b) of schedule—Whether third proviso of s. 4 applicable. 
The third proviso to s. 4 of the Indian Income-tax Act, 1922, does not apply to 
an assessment of the profits and gains of a life insurance business based upon a 
computation of income under r. 2(b) of the schedule to the Act. 
Inland Revenue Commissioners v. Australian Mutual Provident Society,’ referred 


Quaere: Whether s. 42 of the Act applies only to non-residents. 
Tar facts are stated at 47 Bom. L. R. 795. 


J. Millard Tucker K. C. and P. Subba Row, for the appellant. 
N. N. E. Mustoe, for the respondents. 


Loro OaxsrEy. This is an appeal from a judgment of the High Court 
of Judicature at Bombay dated March 26, 1945, which was delivered on a 
reference made under s. 66 (1) of the Indian Income-tax Act, 1922. 

The question for determination in this appeal is whether the respondent 
company, being assessed to tax in respect of the profits and gains of its 
life insurance business under rule 2 (b) of the schedule to the Act, is entitl- 
ed under the third proviso to s. 4 (1) of the Act to a deduction of Rs. 4,500 
in respect of certain income derived by it from the investment of part of its 
business funds outside British India, which income however was not 
brought into or received in British India. 

The facts of the case are as follows:— 

The respondent company is resident in British India and carries on the 
business of life insurance in British India with its head office at Satara in 
the province of Bombay. It has no branches outside British India. All its 
profits are derived from its life insurance business. Among other invest- 
ments owned by the company for the purposes of its business are certain 
foreign investments from which it receives income. Such income is re- 
ceived by it abroad but is not actually brought into British India. 

By s. 4 of the Act the respondent company, being a resident company. 
is liable to assessment to tax under the Act on all its income, profits and 


* Decided, October 21, 1948 Appeal from 1 [1947] A.C. 605. 
Bombay. 
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gains from every source, wherever such income accrues, arises or is re- 
ceived, the profits and gains of its life instrance business being assessable 
under the schedule already mentioned. The company, however, claims that 
under the third proviso to s. 4 (1) of the Act it is entitled for assessment 
purposes to the allowance therein mentioned of Rs. 4,500 for each year of 
assessment in respect of the said investment income so accruing and arising 
to it outside British India and not brought into British India. 
` Sections 4 and 42 and rules 1 and 2 of tke schedule are, so far as mate- 
vial, as follows:— 
: 4. (1) Subject to the provisions of this Act, the total income of any previous year 


‘of any person includes all income, profits and gains from whatever source derived. 
which— - ? ; 


* x * + 
(b) if such person is resident in British India daring such year— 
* * * * 


(ii) accrue or arise to him without British India during such year. 

(third proviso) 

Provided further that if in any year the amount of income accruing or arising with- 
out British India exceeds the amount brought into British India in that year, there 
shall not be included in the assessment of the income of that year so much of such 
excess as does not exceed four thousand five hundred rupees. 

* * * * 


Section 42 (1). All income profits or gains accriing or arising whether directly or 
indirectly, through or from any business connection in British India, or through or 
from any property in British India, or through or rom any asset or source of income 
in British India or through or from any money lent at interest and brought into British 
India in cash or in kind, shall be deemed to be income accruing or arising within 
British India, and where the person entitled to the income, profits or gains is not 
resident in British India, shall be chargeable to income-tax either in his name or in 
tke name of his agent and in the latter case such agent shall be deemed to be for all 
the purposes of this Act the assessee in respect of such income-tax: 

THE SCHEDULE 
Rules for the Computation of the Profits and Gains of Insurance Business. 

1. In the case of any person who carries on, or at any time in the preceding year 
carried on, life insurance business, the profits and gains of such person from that busi- 
ness shall be computed separately from his incom», profits or gains from any other 
business. 

2. The profits and gains of life insurance business shall be taken to be either— 

(a) the gross external incomings of the preceding year from that business less the 
Management expenses of that year, or f 

(b) the annual average of the surplus disclosed ky the actuarial valuation made for 
the last inter-valuation period ending before the year for which the assessment is to 
be made, after adjusting such surplus so as to exc.ude from it any surplus or deficit 
included therein which was made in any earlier inter-valuation period and any expen- 
diture other than expenditure which may under the provisions of s. 10 of the Act be 
allowed for in computing the profits and gains of a business, whichever is the greater: 

On September 6, 1941, the Income-tax Officer for Satara District made 
his assessment order in respect of the company’s business profits for the 
year of assessment 1939-1940, under and in eccordance with the provisions 
of the schedule to the Act. 

For the years 1939-1940 and 1940-41, he assessed the company under 
r. 2(b) upon the average of the surplus disclcsed by the actuarial valuation 
made for the last intervaluation period, a triennial period ending on De- 
cember 31, 1938, without allowing the deduction of Rs. 4,500 under the 
proviso to s. 4 (1). It was common ground tkat in each year of assessment 
and in each year of the triennial ‘period the amount of the respondent’s 
income accruing or arising without British India exceeded the amount 
brought into India in that year. 
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The company appealed to the Appellate Assistant Commissioner of 
Income-tax, Belgaum Range, Belgaum, the only material ground of appeal 
being that, in respect of the income accruing.or arising without British 
India and not brought into India, there should be deducted from the surplus 
shown for the three years ended 1938 the total sum of Rs. 13,500, being 
Rs. 4,500 for each year under the third proviso to s. 4(1) of the Act, in 
respect of the income of the company from its foreign securities which had 
been collected by the Midland Bank, Ltd., in London and retained there. 

On September 19, 1942, the Appellate Assistant Commissioner allowed 
the appeal and made a deduction of Rs. 4,500 for each of the three years, 
holding that under the third proviso to s. 4 (1) of the Act a deduction of 
Rs. 4,500 for unremitted foreign income was admissible in respect of each of 
the three years, and that the assessable income computed under r. 2(b) of 
the schedule for the year 1939-40 should therefore be reduced by Rs. 4,500. 
He made a similar order in respect of the year of assessment 1940-41. The 
Income-tax Officer appealed to the Income-tax Appellate Tribunal, who 
affirmed the decision of the Appellate Assistant Commissioner on this par- 
ticular point. The Commissioner of Income-tax, Bombay, thereupon applied 
to the Income-tax Appellate Tribunal to state a case in respect of each 
year of assessment, and refer it to the High Court of Bombay under s. 66(1) 
of the Act for its opinion as to whether the company was entitled to the 
said deduction of Rs. 4,500. On June 22, 1944, the Income-tax Appellate 
Tribunal accordingly stated the case for the opinion of the High Court. 
On March 26, 1945, the High Court of Bombay, Kania and Chagla JJ., deli- 
vered judgment, holding that the view of the Income-tax Appellate Tribu- 
nal was correct. F 

The question which now arises was not argued in the High Court, the 
judgments of the learned Judges being based upon the construction of s. 42 
of the Act which they held only applied to non-residents and‘had no appli- 
cation to the present case in which the income in question had clearly 
accrued to the company outside British India. Their Lordships agree with 
the High Court that s. 42 has no application but express no opinion upon 
the question whether the section refers only to non-residents. - 

The argument before their Lordships’ Board was principally directed to 
the construction of the third proviso to s. 4 and to the question of its 
applicability to an assessment of the profits and gains of a life insurance 
business under the schedule in view of the decision of the House of Lords 
in Inland Revenue Commissioners v. Australian Mutual Provident Society.’ 

It was contended on behalf of the appellant that assessments for the years 
1939/40 and 1940/41 based upon a computation of income under r. 2(b) by 
reference to the annual average of the surplus disclosed by the actuarial 
valuation made for the last intervaluation period, namely, the triennial 
period ending December 31, 1938, were assessments of a notional and not 
of the actual income of the year preceding the year of assessment and that 
therefore the third proviso to s. 4 had no application” since the income 
therein referred to must be the actual income of the year in question and 
not. a notional income arrived at by computing-an average income by re- 
ference to the income of other years. It could not, therefore, be said that 
there had been included in the assessment of the income of that year any 
part of the actual income of the year, whether derived from foreign invest- 
-ments or otherwise. 

The case of Inland Revenue Commissioners v. Australian Mutual Provi- 
dent Society (ubi supra) was decided upon provisions of the British Income- 
tax Act of 1918 which are not the same as the proviso to s. 4 of the Act 
now in question, but the case does draw attention to the distinction between 
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an assessment upon actual income and an assessment upon a notional in- 
come, and in so far as an average derived from a triennial period 
is the basis for computation of the income of one year in this Act, 
the case has an important bearing. But a>art from authority their Lord- 
ships are of opinion that the appellant’s contention is correct and they find 
it impossible to apply the words of the third proviso to s. 4 to an assessment 
under r. 2(b) of the schedule, and they will therefore humbly advise His 
Majesty that this appeal should be allowed with the costs of this appeal, 
and that the assessment of the Income-tax Officer for Satara should ‘be 
restored. Their Lordships make no order as to the costs in the Courts 
below as the question argued before them was not raised in those Courts. 
Appeal allowed. 
Solicitor for appellant: Solicitor for High Commissioner for India. 
Solicitors for respondent: Douglas Grant & Dold. 


Present: Lord Simonds, Lord Morton of Henryton and Lord Reid. 
PHANINDRA CHANDRA NEOGY v. THE KING.* 


Criminal Procedure Code (Act V of 1898) Sec. 197—“While acting or purporting to act 
in the discharge of his official duty” —Meaning of the expression. 


The expression “while acting or purporting to act in the discharge of his official 
duty” in s. 197 of the Criminal Procedure Code, 1898, has the same meaning as has 
been ascribed to it in the case of Gill v. King? Accordingly, a public servant can 
only be said to act or to purport to act in the discharge of his official duty if his: act 
is such as to lie within the scope of his official duty. The test is whether the public 
ao if challenged, can reasonably claim that what he does is in virtue of his 
office. 


Tre facts of the case appear from the judgment. 


A. G. P. Pullan, for the appellant. 
J. Megaw, for the respondent. 


LORD SIMONDS. This appeal is brought by special leave from a judg- 
ment of the High Court of Judicature at Fort William in Bengal dismissing 
the appeal of the appellant, Phanindra Chandra Neogy, from the conviction 
ard sentence passed on him by the Chief Magistrate, Calcutta, on April 
10, 1946. 

The conviction was for an offence under s 161 of the Indian Penal Code 
and the sentence was one of twelve months’ rigorous imprisonment. It is 
convenient to set out the charge which was in these terms: 

“That you Phanindra Chandra Neogy, on or about the 19th day of September, 1945, 
in the Town of Calcutta being a public servant to wit, a Railway servant and an ins- 
pector in the office of the Regional Controller of Priorities accepted from one Sohanlal 
a gratification other than your legal remuneration -o wit, the sum of Rs. 500 only as 
a, motive or reward for showing favour to the said Sohanlal in the exercise of your 
official functions relating to an application by the said Sohanlal for being allowed two 
waggons, one from Allahabad and another from Benares and thereby you the said 
Phanindra Chandra Neogy committed an offence punishable under s. 161 of the Indian 
Penal Code and within my cognizance.” 

The single ground upon which the petiticn for special leave to appeal 
was based was that, no sanction for the prosecution of the appellant having 
been obtained either under s. 270 of the Government of India Act, 1935, or 
under s. 197 of the Criminal Procedure Code, the Chief Magistrate had no 
jurisdiction to try or convict him, and it was upon this ground that special 
leave to appeal was granted, for similar leave had been given in Gill v. 
King,? a case then pending, in which the same question (together with other 
questions) was raised. 

” Decided, October 21, 1948. Appeal from IA. 41. 
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In January, 1948, this Board heard, and in February, 1948, delivered 
judgment in Gill v. The King, now reported in L. R. 75 I. A. at p. 41. In the 
course of that judgment their Lordships thought it proper to express their 
view upon the scope of s. 197 of the Criminal Procedure Code. Having 
observed that they found it impossible for any relevant purpose to differ- 
entiate between s. 270 of the Government of India Act and s. 197 of the 
Criminal Procedure Code they proceeded as follows (p. 59): 

“A public servant can only be said to act or to purport to act in the discharge of his 
official duty, if his act is such as to lie within the scope of his official duty. Thus a 
Judge neither acts nor purports to act as a Judge in receiving a bribe, though the 
yudgment which he delivers may be such an act: nor does a Government medical officer 
act or purport to act as a public servant in picking the pocket of a patient whom he 
is examining, though the examination itself may be such an act. The test may well 
be, whether the public servant, if challenged, can reasonably claim that what he does, 
he does in virtue of his office.” 

Applying this reasoning to the case of Gill a public servant, who had 
been charged together with one, Lahiri, with being a party to a criminal 
conspiracy to cheat the Government, whereby offences under s. 120B read 
with s. 420 of the Indian Penal Code were alleged to have been committed, 
and had also been charged with offences under s. 161 of the Code, their 
Lordships held that no sanction under s. 197 of the Criminal Procedure 
‘Code was necessary. 

In face of this judgment the present appeal appeared to have little chance 
of success. It was nevertheless argued fully by counsel and their Lord- 
ships have had the opportunity of reconsidering the whole question. They 
cannot accede to the suggestion of counsel that that part of the judgment 
which has been cited is to be regarded as obiter dictum. The scope of 
s. 197 and its applicability to Gill’s case were put in the forefront of the 
written ‘case he presented to the Board and it was the first of his formal 
reasons that the sanction, for which that section provides, ought to have 
been, but was not, given. The question was argued at length by the res- 
pondent’s if not by the appellant’s counsel and their Lordships treated it 
as a matter which required their deliberation and decision. In such cir- 
cumstances it is irrelevant that a judgment upon other points raised in the 
case might have rendered such a decision unnecessary. 

Their Lordships then have before them a decision upon facts which in 
no material respect differ from those of the present case. Even so, it is, as 
they recognise, competent for them humbly to tender advise to His Majesty 
inconsistent with the previous decision, though it can only be in the most 
exceptional circumstances that such a course should be taken. See Trans- 
ferred Civil Servants (Ireland) Compensation, In rel! and the cases there 
cited. Redognising the possibility, they have heard full argument and. 
having done so, see no reason to doubt the validity of the reasoning or the 
correctness of the conclusion in Gill’s case, and they do not think it neces- 
sary to repeat what was said there. Learned counsel for the appellant in 
the present case laid stress upon what he described as a long line of autho- 
rity in favour of the view that, where the offence charged is an act which 
would not be an offence unless committed by a public servant, sanction 
under s. 197 is necessary. Their Lordships without scrutinising the autho- 
tities, which do not appear entirely to support this view, would observe 
that it is the words of s. 197 as amended in 1923 and nothing else that must 
be considered, and that they can see no justification for reading the section 
as if the words “which under the Criminal Procedure Code is an offence 
only if committed by a public servant” were inserted in the appropriate 
place. It is neither with all such offences nor only with such offences that 
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s. 197 deals. .On the contrary according to its plain words it deals with 
offences alleged to have been committed by a public servant “while acting 
or purporting to act in the discharge of his official duty.” To these words 
a meaning was ascribed in Gill’s case, to which their Lordships after re- 
consideration adhere. It has not been disputed that if s. 197 is so constru- 
ed, no sanction was necessary for the prosecution of the appellant. Their 
Lordships have therefore humbly advised His Majesty that this appeal must 
be dismissed. 
Appeal dismissed. 
Solicitors for appellant: T. L. Wilson & Co. 
Solicitor for respondent: Solicitor for High Commissioner for India. 


FEDERAL COURT. 





Present: Sir’ Hanlal Kania, Kt, Chief Justice, Mr. Justice Fazl Ali, Mr. Justice 
Patanjali Sastri, Mr. Justice Mahajan, and Mr. Justice Mukherjea. 


JIBAN KRISHNA DAS v. JITENDRA NATH DAS.* 


Will—Construction—Intention of testator, how tc be gathered—Rules of construction 
adopted by English Courts whether can be invoked in construing will made by a 
Hindu. 


A testator by his will disinherited his two sons and after giving certain lega- 

cies to his daughters and making provision for his wife and the education and 

` marriage expenses of all his grand-children, gave the entire residuary estate to 

the sons of his two sons in the following words: “The sons of my said two sons.... 

shall get all the properties” On the question whether the grandsons were entitled 
to share the residuary estate per stirpes or per capita:— 

Held, by Kania C.J., Fazl Ali, Patanjali Saatri, and Mukherjea JJ. (Mahajan J. 
dissenting) that on the language of the will the bequest was to the testator’s grand- 
sons as a class the members of which would take per capita. 

In construing a will the cardinal maxim to be observed is that the Court should, 
in all cases, endeavour to ascertain the real in-ention of the testator. The intention 
means the intention which the will itself by *xpress words or by implication de- 
clares, and the primary duty of the Court is to ascertain from the language of the 
entire document what the intentions of the testator are. The meaning to be at- 
tached to the actual words used may certainly be affected by surrounding circum- 
stances, and in imterpreting the language the Court has to bear in mind other 
matters than mere words used. 

The Court in construing the will of a Hindu is competent to take into considera- 
tion what are known to be the ordinary notions and wishes of a Hindu with respect 
to the devolution of property, and a testator may be presumed to have made the 
bequest with these ideas in his mind. These surrounding circumstances are rele— 
vant, however, for the purpose of putting the right interpretation upon the actual 
words used by the testator, and it is from these words alone that the intention of 
the testator has got to be gathered. 

The technical rules of construction adopted by the English Courts which have 
grown up under a special law of property and an artificial system of conveyancing 
are, no doubt, not of much assistance in construing the wishes of a Hindu who views 
most transactions from a different standpoint, and may presumably be altogether 
ignorant of these rules. But a rule of construction which is not based on any 
technicality of English law and is helpful to Court in getting at the substance of 
the intention of the parties can certainly be invoked even in construing a 
Hindu will. 

The ordinary wishes and feelings of a testatcr, who belongs to a particular com- 
munity, could be taken into consideration only for the purpose of interpreting the 
will as a whole by removing any ambiguity oz inconsistency in its provisions, and 
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for putting the right meaning upon the words which the context might show were 
not used in their ordinary or literal sense. But in the absence of any ambiguity 
or inconsistency the plain meaning of the words has certainly to be accepted. 
Dale, In re: Mayer v. Wood; applied; 
Khimji v. Morar’ approved. 

Venkata Narasimha Appa Row v. Parthasarathy Appa Row, Mahomed Sham- 
sool v. Shewukram,‘ Radha Prosad Mullick v. Ranimoni Dassi", Barber v. Barber,‘ 
Kingsbury v. Walter,’ Re Daniel: Jones v. Michael? Alcock, In re: Bonser v. Alcock” 
and Hall Decd., In re: Parker v. Knight,” referred to. 

Tae facts appear from the judgment. 


Panchanan Ghosh, (B. Banerjee, and S. C. Mitter, with him), instructed 
by P. K. Chatterjee, Agent for the ‘appellant. 

N. N. Dalal, (S. N. Mukherjee, with him), instructed by P. K. Bose, 
Agent for the respondents. 


Kania C. J. I have read the judgment prepared by Mukherjea J. I agree 
with the reasoning and conclusion of that judgment and have nothing to 
add. 


MuxsERJEA J. This appeal is directed against a judgment of a divi- 
sion bench of the Calcutta High Court dated November 14, 1944, by 
which the learned Judges reversed a decree of dismissal made by the Sub- 
ordinate Judge, First Court, Alipore, in a suit for partition and accounts. 

The material facts are not controverted and may be briefly stated as 
follows. The properties which are described in the schedules to the plaint 
belonged admittedly to one Kedar Nath Das, who died on December 18, 
1920, leaving behind him a will which was executed on July 5, 1916. The 
near relatives of Kedar who survived him were his wife Golapmoni, two 
sons—Bejoy Sashi and Benoy Sashi—and two daughters Hemnalini and 
Mrinalini. There were four grandsons also born during the life-time of the 
testator and actually in existence at the date of his death, three of whom 
were sons of Bejoy Sashi and. one of Benoy Sashi. By his will, the testator 
disinherited both his sons. The younger son Benoy Sashi was given an 
allowance of Rs. 50 per month. A similar allowance was given to the family 
of Bejoy Sashi but not to Bejoy Sashi himself; and after giving certain 
legacies to his two daughters and making provisions for his wife and the 
education and marriage expenses of all his grand-children, the testator gave 
the entire residuary estate to the sons of his two sons. 

It appears that after the death of the testator, neither of his two sons 
took any steps for taking out probate of his will; on the other hand, they 
applied for and obtained a succession certificate for collecting the debts 
due to the deceased on the footing that he died intestate. On July 31, 1922, 
Bejoy .Sashi died. On September 4, 1933, Hemnalini, the elder daughter of 
the ‘testator, filed an application in the Court of the District Delegate at 
Alipore for letters of administration in respect of the estate of her deceased 
father with a copy of the will annexed. This application being opposed by 
Benoy Sashi, it was returned to the applicant and was refiled in the Court 
of the District Judge at Alipore, where it was registered as a contested suit. 
During the pendency of these proceedings, the three sons of Bejoy Sashi 
filed, as plaintiffs, a suit for partition and accounts in the Court of the 
Subordinate Judge, 24 Parganas, and it is out of this suit that the present 
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appeal has arisen. Jiban Krishna, the minor son of Benoy Sashi, is 
defendant No. 1 in the suit and Benoy Sashi himself figured as defendant 
Wo. 2, though he died pending the hearing of the suit. The other two 
defendants are Hemnalini and Mrinalini, the two daughters of the testator, 
to whom certain legacies were given by the will. Golapmoni, the widow of 
the testator, was already dead when the suit was instituted. As the pro- 
ceedings for letters of administration were. at the date of the institution 
of the partition suit, still pending before the Probate Court, the reliefs 
prayed for by the plaintiffs were cast in an alternative form. It was prayed 
in the first place that if the Probate Court pronounced in favour of the 
will, the plaintiffs, as the three grandsons of the testator, were entitled to 
separate possession, by partition, of a three-fourths share of the residuary 
estate of the testator after excluding the legacies payable under the will, 
and defendant No. 1 was entitled to the remaining one-fourth share. 
The alternative prayer was that in case the decision of the Probate Court 
was against the existence or genuineness o? the will and the properties of 
Kedar were to devolve as on intestacy, the plaintiffs were entitled to half 
share of the entire property, the other hal going to defendant No. 1. 

The records show that on the applicaticn of Benoy Sashi, the hearing 
of the partition suit was stayed pending the disposal of the proceeding for 
letters of administration in the Probate Court. This proceeding ended in 
the Court of the Subordinate Judge at Alipore on March 25, 1936, and 
letters of administration, with a copy of the will annexed, were granted 
to Hemnalini. Against this order, an appeal was taken by Benoy Sashi to 
the Calcutta High Court, and the appeal was dismissed on January 27, 1938. 
After this, the partition suit instituted by the plaintiffs proceeded, and on 
the application of the plaintiffs the description of Hemnalini, who was 
defendant No. 3 in the suit, was altered and she was described as adminis- 
tratrix to the estate of the late Kedar Nath Das. Written statements were 
filed both by Hemnalini as well as by Jiban Krishna, defendant No. 1. The 
defence raised was substantially of a two-fold character. In the first place, 
it was contended that the plaintiffs as residuary legatees could not claim 
partition as against the administratix in possession of the estate so long 
as administration was not completed and the residue was not ascertained. 
The other defence was that on a proper construction of para. 4 of the will. 
the share of the three plaintiffs in the residuary estate would be one-half 
and not three-fourths as claimed by them. 


The Subordinate Judge, who heard the suit, accepted both these con- 
tentions and the plaintiffs’ suit was dismissed. It was held by the Sub- 
ordinate Judge that as administration of the estate was not complete and 
legacies had not been paid off, the estate was still in the administratrix 
and the plaintiffs had not acquired title to any ascertained residue on the 
basis of which they could claim partition. As the suit was dismissed on 
this preliminary ground, it was, strictly speaking, not necessary for the trial 
Judge to go into the other question raised in the suit. The Subordinate 
Judge, however, for the purpose of giving. completeness to his judgment, 
dealt with the question of construction of the will and held that the grand- 
sons of the testator were under the terms of the will entitled to share the 
vesiduary estate per stirpes and not per capita. The result, therefore. was 
that the plaintiffs, according to the decision of the learned Subordinate 
Judge, were entitled to 8 annas’ share in tke residuary estate and the other 
8 annas’ share was to go to defendant No. 1. 

Against this decision, an appeal was takan by the plaintiffs to the High 
Court of Calcutta and the appeal was heard by a division bench consisting 
of Mitter and Khundkar JJ. The learned Judges allowed the appeal dif- 
fering from the Court below on both the points mentioned above. 
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On the first point, the High Court held that it was amply proved from, 
the materials on the record that the debts of the testator had been paid off 
long ago and all his assets were realised. The directions in the will relat- 
ing to the education and marriage expenses of the testator’s grand-children 
were also carried out and the wife of the testator being already dead, there 
was no question of paying her any allowance as directed by the will. There 
remained only the two legacies payable to the two daughters. As regards 
Hemnalini, the elder daughter, who was given as her legacy G. P. Notes 
of the face value of Rs. 6,000, it was pointed out by the High Court that on 
her obtaining the letters of administration, she got possession of all the 
G. P. Notes belonging to the testator, and out of them she gave G. P. Notes 
of the face value of Rs. ‘6,000, which was precisely the amount she was 
entitled to under the will, as security for the due administration of the 
estate. In substance, therefore, Hemnalini in her capacity as adminis- 
tratrix gave assent to the legacy in her favour. So far as Mrinalini, the 
other daughter, was concerned, the will provided for her 3 cottas of ‘land 
out of a larger area situated at 47, Paddopooker Road, and a sum of Rs. 500 
in cash. The evidence showed that the administratrix had in her hands 
funds much exceeding the sum of Rs. 500, and to complete the administra- 
tion the only thing necessary was to pay over the sum of Rs. 500 to 
Mrinalini and to demarcate the 3 cottas of land that were given to her by 
the will. In these circumstances, the High Court held that it would not 
be right to throw out the suit on the ground that it was premature and 
drive the plaintiffs to bring a fresh suit for administration and partition. 
The defect in the plaint could, according to the learned Judges, be cured by 
slight amendment and in this very suit the residue could be ascertained 
and a proper decree for partition made. On the other point, the High 
Court held ‘disagreeing with the trial Judge that. the words used by the 
testator in his will did not show that he intended his grandsons to take his 
estate per stirpes and not per capita. The plaintiffs, therefore, were en- 
titled to have three-fourths of the residuary estate in their shares, the re- 
maining one-fourth to be allotted to defendant No. 1. 

The result was that the appeal was allowed and the case was sent back 
to the trial Court. The plaintiffs were given liberty.to amend the plaint 
within'a certain time, and on the plaint being amended, the trial Judge was 
to proceed with the suit and. make an order for partition on the lines in- 
dicated in the judgment of the High Court. 

Against this decision, defendant No. 1 obtained leave to appeal to His 
Majesty in Council. The records, however, were not transmitted to Eng- 
land prior to the passing of Act I of 1948 which enlarged the jurisdiction, 
of this Court. The records accordingly came to this Court, and the peti- 
tion of appeal was filed: by. the appellant in June, 1948. Mr. Panchanan 
Ghosh appearing in support of.the appeal -has reiterated both the points 
upon which the High Court decided adversely to his client. 

” So far as the first point is concerned, it seems clear that there are no 
merits in the contention of the appellant. Technically it is true that the 
properties have not yet vested in the plaintiffs as the legacies have not been 
fully paid and the residue ascertained. That is no reason, however, to 
drive the plaintiffs to institute a fresh suit for administration and partition. 
There could be a specific prayer’ for administration added to the plaint in- 
the present suit, and as circumstances show, very little is necessary to 
complete the administration. No question of limitation arises in this case, 
and I cannot accept-the contention of Mr. Ghosh that in giving the plaintiffs 
an opportunity to amend-the plaint the High Court really allowed them to 
substitute one cause of action for another. Ascertainment of residue after 
completion of administration is certainly a prerequisite to a claim for parti- 
tion, but the material facts were all set out in the plaint and there is noth- 
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ing in law which stands in the way of combining prayers for administra- 
tion and partition in one and the same suit. As a matter of fact, there was 
a prayer for partitioning the estate, after excluding the legacies payable 
under the will, in the plaint as it originally stood. The respondents have 
stated in their case filed in this Court tkat the legacy to Mrinalini has 
already been paid, and the ascertainment of the residue is now a mere 
formal matter. As the Judicial Committee observed in Ma Shwe Mya v. 
Maung Mo Hnaung i “The rules of procedure are nothing but provisions 
intended to secure the proper administration of justice, and full powers of 
amendment must be enjoyed and should be liberally exercised to serve that 
purpose.” Tp throw out a suit for partition on the technical ground that 
there is no specific prayer for administration in the plaint would ‘not, I 
think, serve the ends of justice at all I Lave no hesitation, therefore, in 
holding against the appellant on the first point raised by his learned 
advocate. 

The second point raised by Mr. Ghosh involves a question of construc- 
tion of the will, and the question is whether on a proper inte: retation of 
the terms of the will the residuary estate that is bequeathed to toe sons of 
the two sons of the testator is to be distributed amongst them per capita or 
per stirpes. 

The trial Court held that the gift was not to a ‘class’ and that the 
intention of the testator was that his estate should go in two equal halves 
tc the sons of his two sons. There is indeed nothing stated definitely in 
the will as regards this method of distribution, but the Subordinate Judge 
points out that in construing a will executed by a Hindu it is quite legiti- 
mate to take into consideration the ordinary notions and wishes of a Hindu; 
and as according to the Bengal School of Hindu law, which governs the 
parties, the grandsons take the share of their own father, it may be 
presumed that the testator had in his minc this normal mode of division 
according to the law of succession when there was nothing in the will to 
indicate a contrary intention. This construction, according to the Subor- 
dinate Judge, receives support from another provision in the will which 
gives the same amount of monthly allowance to the families of the two sons 
of the testator. This view was not accepted in appeal by the High Court 
and the learned Judges of the High Court are of opinion that in the absence 
of any specification of shares the interest of all the grandsons must be held 
to be equal. According to the learned Judges, there is nothing in the body 
of the document or in the surrounding circumstances which would go to 
show that the intention of the testator was that his grandsons would get the 
residuary estate per stirpes. The question fcr our consideration is whether 
or not the view taken by the High Court is correct. 

Now althe authorities agree, that in construing a will the cardinal 
maxim to be observed is that the Court should, in all cases, endeavour to 
ascertain the real intention of the testator. The intention means the inten- 
tion which the will itself by express words or by implication declares, and 
the primary duty of the Court is to ascertain from the language of the 
entire document what the intentions of the testator are. The meaning to 
be attached to the actual words used may certainly be affected by surround- 
ing circumstances, and in interpreting the language the Court has got to 
bear in mind other matters than mere words used. As was observed by their 
Lordships of the Judicial Committee. the Court must consider the sur- 
rounding circumstances, the position of the testator, his family relationships, 
the probability that he would use words in a particular sense and many 
other things which are often summed up :n the somewhat picturesque 
figure: “The Court is entitled to put itself into the testator’s arm-chair, ` 
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vide Venkata Narasimha Appa Row v. Parthasarathy Appa Row.' 
Amongst such surrounding circumstances, the Court, in construing the will 
of a Hindu, is competent to take into consideration what are known to be 
the ordinary notions and wishes of a Hindu with respect to the devolution 
of property, and a testator may be presumed to have made the bequest with 
these ideas in his mind, vide Mahomed Shumsool v. Shewukram? and 
Radha Prosad Mullick v. Ranimoni Dassi.3 These surrounding circum- 
stances are relevant, however, for the purpose of putting the right interpre- 
tation upon the actual words used by the testator, and it is from these words 
alone that the intention of the testator has got to be gathered. 

These propositions are too well settled to require any discussion. The 
technical rules of construction adopted by the English Courts which have 
grown up under a special law of property and an artificial system of con- 
veyancing are, no doubt, not of much assistance in construing the wishes 
of a Hindu who views most transactions from a different standpoint, and 
may presumably be altogether ignorant of these rules. But a rule of con- 
struction which is not based on any technicality of English law and is help- 
ful to Court in getting at the substance of the intention of the parties can 
certainly be invoked even in construing a Hindu will. It is well known 
that many of the rules of construction of wills which have been embodied 
in the Indian Succession Act and made applicable to Hindus are based 
upon decisions of English Courts. 

I will now examine the contents of the will in the present case in the 
light of the above principles. 

The will is a short document and is divided into five paragraphs. In 
the preamble, the testator gives his reason for making a will. He says that 
as there is a chance of all his properties being ruined if they fall in the 
hands of his sons, it became necessary for him to make a will. The terms 
of the will are set out in the five paragraphs that follow. 

The first paragraph relates to the appointment of executors and three 
persons were appointed executors, none of whom were related to the 
family. In the second paragraph, the testator makes provision for his two 
daughters. The elder Hemnalini was given G. P. Notes of the face value 
of Rs. 6,000 and the younger Mrinalini was to get 3 cottas of tankfilled land 
out of a larger area situated at 47, Paddopooker Road, and a sum of Rs. 500 
in cash. The third paragraph provides inter alia that Golapmoni, the 
widow of the testator, was to enjoy during her life-time the interest on 
G. P. Notes of the face value of Rs. 10,000 which were kept in deposit 
with Army and Navy Co-operative Stores, Ltd., by way of security on be- 
half of a friend of the testator who was an employee in that firm. After 
the widow’s death, this money was to go to the estate. There is also a small 
provision for charity in this paragraph. The fourth paragraph is most 
important for our present purpose and it runs thus: 

“I have two sons Bejoy Sashi Das and Benoy Sashi Das. My elder son Bejoy Sashi 
Das is a man of very loose moral character and is addicted to drinking and prostitutes. 
L therefore, think that if any property is given to him, it will be lost. My younger 
son Benoy Sashi has no sense of right or wrong and is of extremely irritable disposi- 
tion. So I think that they may at any time do something wrong, or waste the 
‘properties. Hence, the sons of my said two sons Bejoy Sashi and Benoy Sashi shall 
get all the properties. Bejoy Sashi Das shall get nothing. His wife and children—such 
of them as will remain alive—shall get a monthly allowance of Rs. 50 and my 
youngest son Benoy Sashi Das shall get. a monthly allowance of Rs. 50. Be it also 


stated that the marriages of their sons a8 daughters shall be performed from this 
estate.” 
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Then follow certain directions regarding zhe marriage and education ex- 

penses of the grand-children, and the paragraph ends by saying that if the 
testator’s wife does not pull on well with his sons or their families, the wife 
would have the right to reside in the family dwelling house at 56, Lands- 
downe Road, and the sons or their families would have to shift elsewhere 
for their residence. The fifth and the last paragraph lays down that if any 
of the properties disposed of by the will are acquired by Government, the 
executors shall purchase other properties with the compensation money 
which would be held subject to the same terms and conditions as are given 
in the will. 
- To determine whether the testator intended his residuary estate to be 
divided’ per capita or per stirpes amongst the grandsons, it is necessary, in 
the first place, to look closely into the language of the will, for it is from the 
words actually used by the testator that his intention has primarily to be 
gathered. The language used by the testatcr in making the bequest to his 
grandsons is very simple. The words are: “The sons of my said two sons 
Bejoy Sashi and Benoy Sashi shall get all the properties.” The plain 
meaning of the words obviously is that everyone who would stand in the 
relation of a son to either of the two sons of the testator at the time of 
distribution would be entitled to get the properties left by him. It is not 
disputed that when a gift is made in favour of a number of persons either 
individually or as members of a class, each of them in the absence of any 
specification of shares will take an equal interest in the property given. 
Prima facie, therefore, the grandsons of the testator would take the resi- 
duary estate per capita and not per stirpes, unless a contrary intention is 
deducible from the will. On behalf of the appellant stress is laid upon 
the fact that the testator uses the expression “sons of two sons” and does 
not describe the objects of his bounty as ‘grandsons’ simply. The sugges- 
tion is that the sons of the two sons do not form a class to whom the gift is 
made. It appears that the trial Judge in his judgment expressed an opi- 
nion that in the present case the gift could not rank as a gift to a class, 
and as some arguments were advanced before us on this point by the learn- 
ed lawyers on both sides, it is necessary, I think, to examine the matter a 
little more in detail. 

A gift to a ‘class’ as distinguished from a gift to individuals has a well 
recognised meaning in law. The expression undoubtedly has its origin in 
English Courts, but it has been adopted in the Indian Succession Act, and 
the provisions relating to it are applicable tc the Hindus also. As was said 
by Lord Cottenham : 

“A gift to a class implies an intention to benefit those who constitute the class, and 
to exclude all others; but a gift to individuals, described by their several names and 
descriptions, though they may tozether constitute a class implies an intention to benefit 
the individuals named,” [vide Barber v. Barber]. 

Important legal consequences flow from this distinction. Thus the addi- 
tion or diminution of members does not affect a class, the share of each. 
being dependent upon the ultimate number of persons. Again in 
case of death of a member of the class, the legacy does not lapse but passes 
by survivorship to the other members. These matters, however, are hard-- 
ly relevant for our present enquiry. It is not the contention of the ap- 
pellant that the gift in the present case is a gift to individuals as distin- 
guished from a class, and even if that be sə, the position of the appellant 
would not in any way be improved. What the appellant really wants to 
say is that the sons of the two sons of the testator constitute two classes 
and not one, and there may be equal division only between these two class- 
es inter se but not between the individuals comprised in them, as they do: 


1 (1838) 3 My. & C 688. 
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not form a single class. This contention, I think, cannot be accepted as 
sound. Ordinarily, a class gift means gift to a class of persons who are 
included and comprehended under some general description and bear a 
certain relation to the testator. The true test is, however, the intention of the 
testator and the gift would rank as a class gift if the testator intended that 
the donees should take as a class. There are instances again of “composite 
class” recognised in English law, such as when a gift is made to the children 
of A and the children of B. (Per Lord Davey in Kingsbury v. Walter.') In 
the case before us the sons of the two sons of the testator do come under a 
general description and do bear the same relation to the testator. I do not 
think that because they were described not as ‘grandsons’ simply but as 
‘sons of two sons,’ it should be held that the testator intended them to take 
as two distinct classes and not one. The testator certainly intended that 
after his sons were excluded, his grandsons as a class should get his pro- 
perties. The decision of the House of Lords in Kingsbury v. Walter refer- 
red to above would be an instructive case in point. Here the gift was to 
A and the child or children of B. A. was a niece of the testator being the 
daughter of a sister of his, and B was another sister. A died during the 
testator’s life-time. It was held that the bequest did not lapse as the inten- 
tion of the testator was to make one class of nephews and nieces and the 
gift was to that class. It was held by the Bombay High Court in Khimji 
v. Morarji 2 that the expressions ‘sons of sons’ and ‘daughters of sons’ should 
be treated as denoting a class; and even ‘wives of sons’ would form a class 
amongst the Hindus as polygamy is permissible under Hindu law. This 
view seems to me to be perfectly sound. On the language of the will in the 
present case, I have no hesitation in holding that the bequest was to the 
testator’s grandsons as a class and all the members of the class would take 
per capita unless different shares were indicated in the will 

Questions have frequently arisen before the Courts in England as to 
whether division should be capital or stirpital when a gift is made to a 
number of donees taking as a class or combination of classes. Thus a gift 
may be made to one person and the children of another, or it may be made 
to the children of several persons, and the general rule that is followed in 
such cases is that prima facie and apart from the context or special circum- 
stances the division shall be per capita and not per stirpes (vide Re Daniel : 
Jones v. Michael.°) The prima facie rule can, however, be displaced by the 
language of the instrument or any surrounding circumstance which indi- 
cates an intention to divide the gift per stirpes. The authorities on this 
subject are numerous, and I will advert only to some of the recent pro- 
nouncements upon it for the purpose of determining, if possible, the general 
principles that guide the English Courts in such matters. 

It happens frequently that bequest is made of property to be divided 
equally between A and the children of B. If.A and the children of B be- 
long to the same generation or are equally related to the testator, it has 
been held in Alcock, In re: Bonser v. Alcock* that the prima facie rule of 
capital distribution would not be displaced. The position might be other- 
wise if A was a stranger to the testator whereas B was his brother or sister, 
or if A was of a different or higher generation from the children of B, and 
such circumstances might indicate that division per stirpes was intended. 
When a gift is made to one brother or sister of the testator along with the 
children of the other brothers and sisters, a stirpital division is ordinarily 
indicated, for the testator must be deemed to have intended to benefit the 
families of all his brothers or sisters equally, and a capital division would 
work injustice in such cases. This principle can be well illustrated by re- 


1 [1901] A. C. 187, 192 g 3 [1945] 2 AER. 101. 
2 (1897) ILR. 22 Bom. 533. 4 [1945] 1 Ch. 264. 
L. R.— 28 
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ference to two very recent decisions of the English Courts. In Re Daniel: 
Jones v. Michael’ a testatrix by her will directed the residue of her estate 
“to be equally divided between my sister M.A.M., should she predecease 
me her children to benefit in her share, the children of my deceased sister 
E.T. and the children of my deceased brotker T.E.” The testatrix was sur- 
vived by her sister M.A.M., three children of the deceased sister E.T. and 
two children of her deceased brother T.E It was held that the division 
should be per stirpes and M.A.M. would get one-third of the residuary 
estate. If capital division was‘ directed in such cases, M.A.M. would get 
only a sixth share in the estate and that sixth share would devolve on her 
children in case she predeceased the testatrix. The intention was clearly 
to benefit the families of the three sisters and hence stirpital division was 
the proper rule to apply. 


The other decision which is sill more recent is to be found reported in 
Hall Decd., In re: Parker v. Knight.2 ‘Here a testatrix by her will gave 
half of the estate to one of her sisters, and a legacy of £100 to one E.P., 
and directed the residue to be divided equally between her sister M. and 
her niece ‘I” and her children. This ‘I’ was the only child of another sister 
of the testatrix. Haiman J. held that the prima facie rule would yield 
here to the special circumstances of the case and M. would get half of the 
residuary estate, the other half going to the niece of the testatrix and her 
children. Stress was laid by the learned Judge on the existence of a comma 
after M, and it was said that “the distribution being a family distribution 
a stirpital rather than a capital distribution was intended.” The testatrix 
obviously intended not to benefit M the individual only, but her family 
as well, and it would be inequitable if one of the sisters who herself might 
have several children of her own be given a per capita share with the niece 
and her children. In a family distribution the essential thing is that the 
gift is meant not merely for the individual legatee but for his or her child- 
ren as well. The rights of the children to step into the shoes of the parent 
may be expressly mentioned in the instrument or that might be the impli- 
cation of the grant. , When, however, the children of different parents are 
mentioned together as one single group or class, they must take per capita 
unless there is any other indication of an intention to divide the gift per 
stirpes. There are numerous authorities in support of this proposition’ 
and it is covered entirely by the ‘decision in Dale, In re: Mayer v. Wood.* 
In this case there was a gift by the testator of cerlain proceeds of sale to 
“be divided equally between the children of my son A, and my daughter 
B”. The gift was construed to be one for the testator’s grand-children 
comprising the children of both his son and his daughter, and it was held 
that all of them would take per capita. 

The principle is that when all the objects of the testator’s bounty belong 
to the same class and bear the same degree of relationship to the testator, 
it should be presumed that unless the testator makes any distinction bet- 
ween them they are to share the gift equally between them. This would 
be a case of individual and not of family distribution and the per stirpes 
rule would not be the proper rule to apply. 

In the-case before us the residuary estate has been given to all the grand- 
sons of the, testator, and although they are sons of different parents, they 
constitute only one class whose relationship tothe testator is identically 
the same. H the gift had been to the sons of the testator and their children 
or if it had been to one of the sons and the children of the other, pen stirpes 
/rule would certainly have been applicable according to the principles dis- 


1 [1945] 2 A. E'R 101. (2nd Edn), Vol XXXIV, p. 357. 
2 [1948] 1 Ch. 437. 4 [19381] 1 Ch. 357. 
3 Vide Halsbury’s Laws of England 
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cussed above. As the sons are eliminated altogether, there is no further 
question of stocks or families. The grandsons take as one class and there 
is no scope for the application of the per stirpes.rule in such cases. 

In my' opinion, the present case comes directly within the purview of 
the principle enunciated in Dale, In re. The distribution, therefore, should 
be capital distribution unless it is shown that there are other circumstances 
from which a different intention can be gathered. I will now examine 
these other circumstances upon which reliance: has been placed by the 
learned advocate for the appellant. : 

I am not impressed by the argument of Mr. Ghosh that the testator’s 
only intention in executing the will was to disinherit his two sons, and 
bequeath his properties to his grandsons, so that they might take them in 
the same way as they would do on ‘intestacy. - 

It is quite true that the testator was very much apprehensive of the 
fact that his properties might be wasted if they were to devolve upon his 
two sons after his death, and it was his intention certainly that none of his 
two sons should get his properties. But the entire provisions of the will 
do not, in my opinion, indicate that the testator intended that after his two 
sons were excluded, his properties should devolve in the same way as they 
would on intestacy. On the other hand, they go to show that when the 
testator did execute a will he attempted to make what he considered to be 
a better and more equitable distribution of his properties than would be 
possible under the law of intestacy. In the first place, he does not give the 
entire estate to bis grandsons who would be his next heirs after the sons. 
They get only the residuary estate after the legacies are paid off. The 
testator has given substantial legacies to both of his daughters, who would 
get nothing under the law of inheritance. In the second place, he has set 
apart a fund however small for charity and the provisions made for the 
wife are also different from what she would be entitled to under the Hindu 
law after the death of her husband. She has been: given the interest on 
G. P, Notes of the face value of Rs. ‘10,000 during her life-time and a right 
of residence in the family dwelling house. Under the Hindu law appli- 
cable to the parties, she would be entitled to a share when a partition took 
place between her sons or grandsons and this right obviously she could 
mot exercise after the will. In the third place he has expressly provided 
for defraying the marriage and education expenses of all his grand-child- 
ren from out of the estate. No distinction has been made in this respect 
between the families of the two sons. These directions are certainly in- 
consistent with the idea of giving the grandsons all they were entitled to 
as intestate heirs under the Hindu law. 


The fact that a sum of Rs. 50 was given as monthly allowance both to 
Benoy Sashi as well as to the family of Bejoy Sashi does not, in my opinion, 
throw any light on the question as to whether the testator intended that his 
grandsons should take the property per stirpes or per capita. If there had 
been a direction by the testator for application of the annual income of his 
properties equally among the two sets of grandsons until the distribution 
took place, it would certainly have afforded an indication of his intention 
that the actual distribution should also be a stirpital distribution. There 
is, however, no such direction in the will. These monthly allowances do 
not by any means represent the income of the estate nor are they given to 
the two sets of grandsons. It is also not clear whether the directions regard- 
ing the payment of these allowances are to bein force only so long as the 
estate is not distributed. It is difficult to see what is the period of distri- 
bution which the will contemplates. If it is the date of the testator’s death, 
these monthly allowances to Benoy Sashi and the family of Bejoy Sashi 
would apparently remain charged on the residuary estate and would have 
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to be paid even after the sons of the two sons get the estate. If distribu- 
tion is to be postponed till both the sons are dead, the maintenance allow- 
ance in favour of Benoy Sashi would undoubtedly cease, but there is noth- 
ing in the will to show that the liability to pay the sum of Rs. 50 to the 
family of Bejoy Sasbi will not still remain. The will is apparently obscure 
on many points and no argument, in my opinion, can be founded on this 
provision for monthly allowances as indicating the way in which the testa- 
tor intended his grandsons to take the property. 

I will now advert to the argument upon which considerable stress was 
laid by the learned advocate for the appellant, namely, that in construing 
a Hindu will, the Court should take into consideration the ordinary notions 
and wishes of a Hindu in respect to devolution of property. It is argued 
that as under Hindu law in case of division of grandfather’s property, the 
grandsons take per capita and not per stirpes, the testator must have had 
that idea in his mind when he made the dispositions in favour of his grand- 
sons. The presumption, therefore, will be that he intended his grandsons 
to take the property per stirpes unless a contrary intention appears from 
the body of the will I do not think that this contention really assists the 
appellant in the present case. 

The case of Mahomed Shumsool v. Shewukram' is possibly the earliest 
pronouncement of the Judicial Committee, where it was authoritatively 
laid down that in construing a Hindu will the ordinary notions and wishes 
of a Hindu as regards devolution of property would be a legitimate matter 
for consideration. The proposition was affirmed and reiterated in the 
subsequent case of Radha Prosad Mullick v. Ranimoni Dassi.2 In Skam- 
sool’s case, a Hindu inhabitant of Bihar executed a document of a testa- 
mentary character, by which he made a gift of his ancestral properties im 
favour of his widowed daughter-in-law Rani Dhun Kowur. The testator 
had already lost his wife and only son, and his brother and brother’s wife 
were also dead at the time when the document was executed. The only 
near relatives he had at that time were his widowed daughter-in-law Rani 
Dhun Kowur and two daughters of his son born of her to wit Mussummat 
Shitaboo and Bebee Dularee. After reciting the deaths of his wife, som 
and brother, the testator said “except Mussummat Rani Dhun Kowur afore- 
said, none other is, nor shall be, my heir and malik.” He proceeded then to: 
refer to daughters of Rani Dhun Kowur and said as follows: “Furthermore, 
to the said Mussummat Rani too, these very two daughters named above: 
together with their children who after their marriage may be given ın bless- 
ing to them by God Almighty, are and shall be heir and malik.” The first 
of these passages would seem to confer an absolute estate on the daughter- 
in-law, but the second introduced an element of inconsistency and indicated 
that the testator desired that the property should go to his grand-daughters 
and their children. In these circumstances, having regard to the fact that 
the property disposed of was ancestral property, their Lordships held that 
it could be assumed that a Hindu would naturally desire io retain such 
property in his family, and it might be assumed further that the testator 
‘was well aware that as a general rule women under Hindu law do not take 
an absolute estate of inheritance which they can alienate at pleasure. The 
ordinary ideas and wishes of a Hindu were thus taken into consideration 
to explain the apparent inconsistency in the will and it was held that the 
entire will could be harmonised and consistently explained if it was taken 
to mean that Mussummat Dhan Kowur would take the limited interest of 
a Hindu female heir and after her death the property would go to her 
daughters. 


1 (1874) L. R. 27. A. LR. 604. 
2 (1908) LR. 35 LA. ias, sc. 10 Bom. 


1948.] JIBAN KRISHNA V. JITENDBA NATH (F.C.)—Mubherjea J. 458 


The position was not much dissimilar in the subsequent case of Radha 
Prosad Mullick v. Ranimoni Dassi. In that case, a Hindu testator inter alia 
directed his executors to make over and divide the whole of his estate ‘unto 
and between his daughters in equal shares, to whom and their respective sons, 
the same was given, devised and bequeathed.’ The High Court of Calcutta 
held that each of two daughters became entitled under the terms of the will 
to a moiety of the estate absolutely. This judgment was reversed on appeal 
by the Privy Council and their Lordships pointed out that the gift was not 
to the daughters merely but to their sons as well, and there was an express 
provision that in case of a daughter dying without male issue, her share 
would go to the other daughter and her sons to the exclusion of female heirs 
in both cases. It was observed by the Judicial Committee that as an 
orthodox Hindu the testator could not tolerate the idea of his daughter’s 
daughter, who could confer no spiritual benefit upon him, succeeding to his 
property; and to reconcile the different parts of the will, the only proper 
construction to be put upon it was that-the testator intended to create an 
estate for life in favour of the two daughters with the benefit of survivor- 
ship between them, the remainder being vested in the daughter’s sons. 


In my opinion the correct position is, that the ordinary wishes and feel- 
ings of a testator, who belongs to a particular community, could be taken 
into consideration only for the purpose of interpreting the will as a whole 
by removing any ambiguity or inconsistency in its provisions, and for put- 
ting the right meaning upon the words which the context might show were 
not used in their ordinary or literal sense. But in the absence of any 
ambiguity or inconsistency the plain meaning of the words has certainly 
to be accepted. In the case before us, as I have said already, in no part 
of the will has the testator expressed an intention that after his two sons 
are excluded from inheritance, the devolution of his properties would be 
according to the ordinary rules of intestate succession. There is nothing 
in the context or in the surrounding circumstances which throws doubt upon 
the plain meaning of the words that have been actually used, and there is no 
indication anywhere that the testator contemplated or proceeded on the 
footing that his grand-children would take his property not in equal shares 
but according to the shares which their fathers might have obtained if they 
were not disinherited. When no discrepancy is created either by the con- 
text or surrounding circumstances, the words in the will should be taken 
in their ordinary sense, and it is immaterial that the testator being a Hindu 
was likely to have particular ideas on particular matters. 

I would like. to add that I am extremely doubtful whether it could be 

‘said- at all, that the social usage or religious feeling of the Hindus is 
opposed to the idea of allowing grandsons by different sons to take the 
property of their grandfather in equal shares. Division per stirpes is cer- 
tainly the rule of Hindu law which is applicable when the grandfather’s 
property is to be divided among grandsons, but the Hindu law recognises 
per capita division in many other cases and amongst grandsons by different 
sons. division per stirpes is prescribed by the Hindu law givers on the 
ground “that their interest in the wealth (of their grandfather) is founded 
on their relation by birth to their own father and they have a right to just 
so much as he (the father) would have been entitled to” (vide Dayabhaga, 
Chapter TI, Section 2, paragraph 21). When the father himself is dis- 
inherited, the very foundation: of the right of the grandsons to step into the 
shoes of their father is gone and in such circumstances there is nothing 
unusual to make the grandsons equal sharers in their grandfather’s 
property. 


1 (1908) L. R. 35 I. A. 118, s.c. 10 Bom. L R. 604. 
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It may be pointed out here that under the statute of distribution in 
English law, when the intestate’s children are all dead leaving children of 
their own, the descendants take per stirpe3 and not per capita! This has 
not influenced in any way the rule of construction adopted by English 
Courts that in gifts to grand-children as a class, each one would take per 
capita irrespective of the shares which their parents would have got had 
they been alive. 

In my opinion the view taken by the High Court is right, and this appeal 
should be dismissed with costs. 


Fazt Att J. In this difficult case, I am not quite confident that the 
view taken by the High Court is wrong, and therefore I agree that the 
appeal should be dismissed. 


PATANJALI SASTRI J: I agree that the appeal should be dismissed 
with costs. 


Mamasan J. This is an appeal against the judgment of the Calcutta 
High Court, delivered by Mitter J. reversing the decree of the Subordinate 
Judge of Zilla 24-Parganas, Ist Court at Alipore, December 21, 1940, in 
Title Suit No. 37 of 1934. 

The question turns upon the meaning and effect of the will of one Kedar 
Nath Das. The will was executed on July 5, 1916. The testator died on 
December 18, 1920. 

At the date of the will and the testatcr’s death the state of the testa- 
tor’s family was as appears from the following table:— 

Kedar Nath Das—Sm. Golapmani Dasi 





(aa te Oe ee EP eel Wad 9 my ae 
Bijoy Sasi—Sm. Nirupama x So. Hemnalini Sm. Mrinalini 
(D. 8) (D. 4) 
Binoy aa Swetangini 
Jiban (D. 1) 
Applt. 

— | nes ; 
Jitendra Gnanendra © * Narendra 
(PL. 1) (Plff. 2) (P1ff. 8) 
~ Respt. 1 Respt. 2 Respt. 8 


What, happened after the death of the testator may now be briefly stated. 
Soon after the death of their father, the two sons took out a succession 
certificate in regard to his estate ignoring the will. They thus entered into 
enjoyment of the properties left by their father as tenants in common. 
Bijoy Sasi died in July 1922 and a succession certificate to his estate was 
taken out by his widow. This state of affairs continued for a period of over 
thirteen years, when in September 1933 Shrimati Hemnalini Dasi, one of 
the daughters of the testator, made an application for the grant of letters 
of administration with a copy of the will annexed before the District Dele- 
gate of Alipore: This application was not granted till March 25, 1936. The 
grant was finally confirmed by the High Court on January 27, 1938. 
During the pendency of the application, the suit out of which this appeal 
arises was instituted by the three sons cf Bejoy Sasi for partition of ‘the 
properties left by Kedar Nath Das. The plaintiffs claimed a three-fourths 
share in the estate on the basis of the will and a half share in it in case 
the execution and genuineness of the will was not established. In the 
plaint it was expressly set out that the residue of the estate be ascertained 
after payment of cash legacies and after excluding the properties to which 


1- Vide Williams- on Executors, Vol. I, p. 1024. 
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the legatee—defendants were entitled. Partition was claimed of the 
properties left after distribution of the legacies. As indicated above, this 
suit was instituted fourteen years after the death of the testator and the 
question about payment of the funeral expenses and of any debts outstand- 
ing was then no longer a live matter. This suit remained stayed till the 
decision of the application for letters of administration. It was revived in 
July, 1939, and two months before this, Binoy Sasi, the second son of the 
testator, had also died. In reply to the--plaint the defendants raised a 
number of pleas and in particular, emphasis was laid on two grounds, (1) 
that the suit was premature as the estate was still in the hands of the 

administrators and administration had yet not been completed and residue 
not ascertained, and (2) that on a true construction of the will, the plain- 
tiffs could not claim a three-fourths share in the residue but were only 
entitled to a moiety, the rule governing distribution of the estate being not 
per capita, but per stirpes. As many as ten, issues were framed on the 
pleadings of the parties. The material issues in the case however were 
issues 2 and 6, and the other issues.were either not i pressed or became un- 
necessary at a later stage of the case. 

Issue 2:—Is the suit maintainable in its present form? Is it premature? 

Issue 6:—Are the plaintiffs entitled to get three-fourths share of the properties in 
suit under the terms of the will of deceased Kedarnath Das? If not, what is their share 
therein? Are the plaintiffs entitled to partition of the ‘estate as prayed for herein? 
The trial Judge on issue 2 gave a finding in favour of the defendants and 
as‘a result of this finding dismissed the suit. The learned Judge, however, 
while dismissing the suit also expressed an opinion on issue 6 in favour of 
the defendants: that the estate was distributable between the grandsons of 
the testator per stirpes and not per capita. This opinion’ is in these terms:— 

“The words ‘dujaner putragam’ do not seem to have been used to exclude daughters’ 
sons as urged for the plaintiffs as daughters’ sons are expressed by the world ‘douhitra:’ 
Nor was the term “poutra” appears to have been used. There was thus no gift to a class 
also here. Two sons were given equal amount of maintenance and ‘dujaner putragam’ 
appear to have been used to indicate that the estate will go to them per stirpes and not 
per capita under the will. There appears nothing in the whole will to indicate that 
the testator had in hig mimd to give the property to all the grandsons per capita and, 
in my opinion, perusal of the whole will seems to indicate that the testator’s intention 
was to bequeath the estate in equal halves to the sons of his.two disinherited sons as no 
distinction was made in giving their maintenance in consideration of the number of 
members of the family of each...Considering the erdinary predilections of the Hindus 
to which community the testator belonged and in the absence of any expression to indi- 
cate his desire to give them in equal share per capita it seems to be more reasonable 
to hold that the testator’s intention was to bequeath the properties per stirpes.” 

This decision of the Subordinate Judge was set aside on appeal by the Cal- 
cutta High Court on both the points. The case was remanded to the trial Court 
and opportunity was given to the plaintiffs to amend the plaint in the 
manner indicated in the judgment. Direction was given to the Court to 
pay the legacy to the daughter and to partition the rest of the properties 
on the rule of per capita between the plaintiffs and defendant No. 1. On 
an application having been made to the High Court for leave to appeal 
against the decree of that Court to His Majesty in Council, a certificate was 
granted to the plaintiffs as required by s. 110 of the Code of Civil Proce- 
dure on August 31, 1935. The records of the case, however, were not 
transmitted to the Privy Council before the. statute enlarging the jurisdic- 
tion. of this Court was enacted. In view of the provisions of this new 
statute the records were transmitted to this Court in May 1948 and petition 
of appeal was lodged here on June 9, 1948. 

‘The same two questions which were agitated before the High Court 
were urged before us. The question about the premature character of the 
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suit does not require any serious consideration. The High Court disposed 
of this question with the following observations:— 

“On the grant of Letters of Administration to Hemnalini, the administrator pendente 
lte made over possession to her and she gave Government Promissory Notes of the 
face value of Rs. 6,000 which belonged to Kedar Nath as security for the due adminis- 
tration of the estate. The one-sided evidence is that Hemnalini, as administrator 
pendente lite, has cash assets or equivalent to cash assets which would enable her to 
pay the legacy of Rs. 500 to her sister Mrinalini. The evidence further is that the 
debts of the estator had long been paid and the moneys owing to the testator at the 
time of his death had been realized. All that -s, therefore, necessary in respect of 
the estate now is that the legacy of Rs. 500 is to be made over to Mrinalini and she 
should be given possession of the said three ccttas of land. Hemnalini has already 
taken away her legacy for she has given Government Promissory Notes of the face 
value of Rs. 6,000, which belonged to her father Kedar Nath Das as security to the 
District Judge, when the grant of letters of administration was made to her. So, it is 
in a technical sense only that it can be said that the residue has not been ascertained; 
because Mrinalini has not been actually paid her legacy although a sum which would 
amply cover the pecuniary legacy to her is in the hands of the administratrix and the 
land is there. In these circumstances, we do not think it right that this suit should be 
dismissed, leaving the parties to bring a suit for administration and partition. A little 
amendment of the plaint would be quite sufficient.” 

I fully concur in this decision and in tke reasons on which it is based. 
It may further be observed that thorigh the suit in form was one for parti- 
tion, in substance and in effect it was a suit for administration of the estate 
of the deceased. It was clearly stated in the plaint that the property be 
divided by metes and bounds between the plaintiffs and the defendants 
after excluding those properties that had been given to the legatees under the 
will and by ascertaining the residue. It wes not expressly designated as an 
administration suit as the plaintiffs were disputing the execution and the 
genuineness of the will and on the date of the suit that matter was in issue 
between the parties in the letters of administration proceedings above 
referred to. The plaint wanted the residue of the estate to be ascertained 
and after that had been done, it wanted its partition by metes and bounds 
between the contesting parties. No change in any legal relationship be- 
tween the parties could happen by allowing an amendment of this plaint 
and by converting its form into one of an administration suit. The dis- 
missal of the suit on the ground of being premature at the stage at which it 
was so dismissed by the trial Court was not justifiable. In the situation 
that was created by efflux of time the decision that a suit for administration 
of the estate was necessary and a suit for partition must fail amounted to 
a denial of justice. For the reasons given above the first contention of the 
learned counsel for the appellant is negatived. 


The substantial point in the appeal however is the second one. The will, 
so far as is material, is in the following terms:— 

‘I have two sons Bejoy Sashi Das and Benoy Sashi Das. My elder son Bejoy Sashi 
Das is a man of very loose moral character and is addicted to drinking and prostitutes. 
I, therefore, think that if any property is given to him, it will be lost. My younger son 
Benoy Sashi has no sense of right or wrong and is of extremely irritable disposition. 
So I think that they may at any time do something wrong, or waste the properties. 
Hence, the sons of my said two sons Bejoy Sashi and Benoy Sashi shall get all the 
properties. Bejoy Sashi Das shall get nothing. His wife and children—such of them as 
will remain alive—shall get a monthly allowance of Rs. 50 and my youngest son Benoy 
Sashi Das shall get a monthly allowance of Rs. 50. Be it also stated that the marriages 
ef their sons and daughters shall be performed from this estate. The executors shall 
spend. Rs. 500 in the case of marriage of a son and Rs. 700 in the case of marriage of a 
Gaughter, and if the executors consider it necessary, they may also incur such larger 
expense therefor as they, in their decision, think proper, and as regards the education 
expenses of their sons and daughters, the executors shall spend such amouni therefor 
if they think reasonable in their decision. Neither of my said two sons shall be 
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competent to transfer all those properties at any time by gift, or otherwise and if they 
do the same, it shall be null and void and shall be rejected by Court. Be it also stated 
‘that the house at No. 56 Lansdowne Road shall remain for residence only—my wife, two 
sons and youngest daughter shall live there. If my wife Srimati Gopal Moni Das does 
not pull on well with my said two sons, or their- wives and children, then, it-is my 
wife who shall live in that house and my sons or their wives and children, as the case 
may be, shall have no right to live in the said house. They shall live elsewhere on 
renting house at their own expense.” 

In his anxiety to preserve his property from waste by one extravagant 
and the other half-witted son and in giving it to the sons of these two sons, 
the testator has set a problem which is somewhat novel so far as_my experi- 
ence goes. The difficulty in construing the will is occasioned by the bequest 
of the residue of the estate to the sons of the two sons (dujaner putragam). 
If an English will was expressed in similar terms, it would in all probabi- 
lity be held that all the grandsons at the time of distribution of the estate 
should share the residue per capita, unless there- was something in the 
surrounding circumstances in which the will was made or in its context to 
render that view improbable and to lead to the conclusion that the sons of 
the sons were to take the residue per stirpes. This is the general rule of 
English law applicable to class gifts. The trial Judge held that the gift in 
the present case could not fall within the description of class gifts. In this 
decision, in my view, he was not right. 

The question whether the gift is one to a class depends upon the mode 
of the gift itself, namely, whether it is a gift of an aggregate sum to a body 
of persons uncertain in number at the time of the gift, to be ascertained 
at a future time. A gift to a class implies an intention to benefit those 
who constitute the class and to exclude ‘all others. One has to look to the 
description, and those who do answer to it are the legatees described. The 
decease of any person constituting a class during the testator’s lifetime will 
occasion no lapse because in such a case the testator looks to the body as a 
whole rather than to the number constituting the body. The legal incidents 
‘of those gifts are in some respects analogous to the case of a member of an 
undivided Hindu family under the Mitakshara system. Judged on the 
above principles, the gift to sons’ sons is a bequest to a class of persons as 
such. The observations of Tyabji J. in Khimji v. Morarji 1 support this 
view. The learned Judge stated as follows (p. 538):— 

“It is, of course, beyond doubt that the expressions ‘sons of sons’ and ‘daughters of 
sons’ must necessarily be treated as denoting a ‘class’ as defined in Leake v. Robinson? 
and Jarman on Wills (4th Edn.) p. 268. The term ‘widows of sons’ raises more difficulty; 
‘but as Hindus are, by their law, permitted to marry and to have more than one wife 
at the same time, I must hold that they also form a ‘class’.” 

The general rule of distribution of the estate between the legatees who 
‘constitute a class is stated by Jarman on Wills in the Sixth Edition at 
p.°1711 of Vol. II in these terms:— 

“Where a gift is to the children of several persons, whether it be to the children o! 
A and B, or to the children of A and the children of B, they take per capita, not per 
stirpes.” 

According to this view, a gift to sons of sons taken by itself would entitle 
the legatees to take per capita. This rule, however, is subject to certain 
qualifications. If the context of the will or the surrounding circumstances 
indicate a different intention, then that intention prevails and distribution 
has to be made amongst the class as desired by the testator. The rule is 
firmly established that the Court must look at the whole will to discover 
what really was the intention of the testator. Jarman, while stating the above 
tule, further remarked:— 

“This mode of construction will yield to a very faint glimpse of a different intention 


1 (1897) LLR. 22 Bom. 533. 2 (1817) 2 Mer. 363. 
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in the context. Thus the mere fact, that the annual income, until the distribution of 
the capital, is applicable per stirpes, has been held to constitute a sufficient growmd for 
presuming that a like principle was to govern the gift of the capital.” 

The ‘decision of the Master of the Rolls, Lord Langdale, in Brett v. 
Horton’ is an authority in support of the above statement. In that case 
the testatrix directed the trustees to divide the rents of her real estate be- 
tween A, B, C, and D, widow of E, until E’s children attained twenty-one 
and upon their attaining twenty-one, the trustees were to sell and divide the 
produce between A, B, C, and the children of E in equal shares and propor- 
tions as tenants in common; but if D married, her part of the income was 
to be applied to the maintenance of E’s children; and she gave the residue 
of her real and personal estate equally between A, B, C, and the children 
of E who attained twenty-one. There were four children of E who attained 
twenty-one. It was held that they did not take the property per capita 
with A, B and C but one-fourth between them. When delivering the 
judgment, the Master of the Rolls observed as follows (p. 332):— 

“The testatrix had given the purchase-money to arise from the sale of the real 
estate. and the residue, in such terms, as, if taken by themselves, would, I think most 
clearly, have entitled every one of the children to an equal share in the fumd;' that 
is, according to the construction which the Court has frequently given to words of 
this kind, it would have tc be divided into seven parts. But though this would be 
the effect of the words taken by themselves, yet, in this case, as in all cases, we must 
look at the whole will to see if we can discover what really was the intention of the 
testatrix, and this must control those technical and arbitrary rules which would other- 
wise prevent the real intention from being carried into execution.” 

As the income of the fund had been divided equally between A, B, C, 
and the children of E, it was held that though A B, C and the children 
formed a class, yet the distribution between them should be as H they 
constituted four separate groups. 


In Hall Decd., In re: Parker v. Knight 2 Harman J. observed a the 
prima facie rule of construction whereby the division would be per capita 
can be easily displaced. In that case the testdtrix disposed of her estate 
in' the following terms:— 

“I leave to my sister M. B P half of my estate—100l to E. P.: the remainder to be 
divided equally between my youngest sister M. and my niece I and her children.” 

The testatrix left surviving her three sisters, the said M.B.P. and M., 
and one other, whose only child was the niece I. It was held that there 
were sufficient circumstances -and context to displace the prima facie rule 
and that the sister M. was entitled to a one-half share of the residuary 
estate, and the niece and her children to the other half share. It was further 
observed that the reconciling principle to ve gathered from the authorities 
was that cases of stirpital distribution were cases of family distribution, 
and cases of capital distribution were cas2s not of family distribution. - 

In Re Daniel : Jones v. Michael,? Vaisey J. applied the stirpital rule with 
the following observations (p. 101):— 

“I start with the undoubted presumption that prima facie and apart from the context 
or special- circumstances, the division in such s case must’ be per capita. In other 
words, I must approach this will with the prima facie impression that where there ‘is 
a direction for equal division between a number of persons, each of those persons takes 
the same amount as each of the others....In the present case I have come to the 
conclusion that the testatrix has indicated that the division should be into one-third 
shares.” 

. The circumstances on which this decision was based was that the living 
sister who was given a share, if she died during the lifetime of the testatrix, 


1 (1841) 3 Beav. 239, sc 49 E. R. 331. = [1945] 2 AER. 101. © 
2 [1948] I Ch. 437. 
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her children were to take her place. As I will show later, in the present 
will the uncle and the nephews in one particular matter were put on the 
same footing. 

On a careful reading of the will as a whole, I am of-the opinion that there 
are sufficient indications of a different intention in its context to justify 
the distribution of the residue amongst the sons of the sons per stirpes. The 
general rule applicable to class gifts stands ‘displaced accordingly. In the 
operative part of the gift the testator said that his sons “may at any time 
do something wrong, or waste the properties. Hence, the sons of my said 
two sons Bijoy Sashi and Benoy Sashi shall get all the properties.” The 
words employed (dujaner putragam) instead of the word Poutras, give me 
the impression that he was treating the sons of the two sons, Bijoy Sashi 
and Benoy Sashi, as their representatives and as standing in their shoes. 
He just substituted them for these two sons. The.dominant intention of the 
testator in executing this will was to save the property from waste by his 
two sons, one of whom was, as I have already said, half-witted and of an 
irritable disposition and the other a wastrel and a drunkard. With this 
object in view: he wanted to eliminate the two sons from the order of 
inheritance as laid down in Hindu law. If he had simply disinherited his 
two sons, without saying more and without conferring his estate on someone 
else, it would have resulted in intestacy. To avoid, this, he named the sons 
of these two' sons as legatees in the will. It cannot be "gathered in this be- 
quest from any circumstance whatsoever that the intention of the testator 
was to deprive the descendants of one son of their right to take equal share 
with the descendants of the other son in the inheritance. So far as I can 
see, the testator did not want to interfere with the normal course of inheri- 
tance except to the extent of excluding. his two sons from it. The interpre- 
tation that I am placing on the will is supported by the whole scheme of 
this document., Throughout the will the. testator treated the families 
of the two sons as two separate entities. In giving maintenance to 
the two, families, he gave this maintenance. in equal shares. Bijoy 
Sashi was given nothing whatever, but his wife and children were 
given a monthly. allowance of Rs. 50. and the younger son was also given a 
monthly allowance of Rs. 50. It is noteworthy that the descendants of one 
son were. placed on an equal footing with. the other son, i.e., the uncle and 
nephews were given equal maintenance. This clause supports the claim 
of the defendants for a distribution of the residue per stirpes and indicates 
the intention -of the testator to that effect. This is also consistent with the 
rule’ -of intestate succession under which the grandsons would take per 
stirpes the property of their „grandfather. The grandson represents his 
father at the time of partition and takes equally with his uncles. It has to 
be presumed that the testator knew that by eliminating the sons from the 
inheritance. and in substituting the grandsons in their place he was doing 
no violence to the ordinary rules of intestate succession and was not in any 
way disturbing the shares in which they would take his estate. In constru- 
ing the will of a Hindu gentleman a construction has to be placed which is 
more consonant with the rules of succession and it is not improper to take 
into consideration what are known to be ordinary notions of Hindus with 
respect. to- the devolution of properties. 

Lord Macnaghten, in delivering the judgment of their Lordships of the 
Privy Council in Bhagbati Barmanya v. Kalicharan Singh,’ quoted with 

proval and emphasis the observations of Wilson J. in Ram Lell Sett v. 
Kanai Lal Sett?, in the passage reported at page 678 of that report. The 
passage to which attention was called is in these terms:— 


1 (1911) ILR. 38 Cal. 468, s.c. 43 Bom 2 (1886) ILR. 12 Cal. 663. 
LR: 375, pe. ; : 
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“It is no new doctrine that rules established in English Courts for construing English 
documents are not as such applicable to transactions between natives of this country. 
Rules of construction are rules designed to assist in ascertaining mtention; and the 
applicability of many of such rules depends upor the habits of thought and modes of 
expression prevalent amongst those to whose language they are applied. English 
rules of construction have grown up side by side with a very special law of property 
and a very artificial system of conveyancing, anc the success of those rules in giving 
effect to the real intention of those whose language they are used to interpret, depends 
not more upon their original fitness for that ‘purpose than upon the fact that English 
documents of a formal kind are ordinarily framed with a knowledge of the very rules 
of construction which are afterwards applied to them. It is a very serious thing to 
use such rules in interpreting the instruments of Hindus, who view most transactions 
from a different point, think differently, and speak differently from Englishmen, and 
who have never heard of the rules in question.” 

Not only are the families of the two sons treated as two separate entities 
in the maintenance clause but towards the concluding portion of clause 4, 
when dealing with the residential house, tke testator mentions the two sons 
alone. He uses the expression “my sons or their wives and children” as 
indicating two separate entities. When dealing with the house, he does 
not even mention the grandsons, he only mentions “my wife, two sons and 
youngest daughter.” It is no doubt true that in the clause dealing with 
marriage expenses and education expenses of the sons and daughters of 
zhe sons, he places them on a footing of equality. This is also in conso- 
nance with the ordinary Hindu notions as to the responsibility of the head 
of the family to educate and marry the dependent members. It seems to me 
zhat in this matter what the testator had in view was that while the family 
remained joint each member of the family should be treated on the same 
footing except, of course, in the matter o? the maintenance allowance. If 
there had been nothing wrong with the two sons, in all likelihood there 
would have been no occasion for the testator to make a will and the pro- 
perty would have gone to the two sons equally and their sons would get 
it in the same ratio. The sons’ incapacity to preserve the property was the 
only reason for making the will and he intended to give to the grandsons 
no more than they would have got under the law as descendants of their 
fathers. That to my mind is the true construction of the bequest. The 
residue therefore is distributable per stirpes. It was argued that in all 
likelihood the testator had no intention one way or the other on the point 
whether his grandsons would take the estate per capita or per stirpes. 
This contention has to be overruled in viaw of the observations of Jessel 
M. R. in an English case to the following efect. It is the duty of the Court 
to find out the meaning of a will, howsoever obscure, and though it is pro- 
bable that the testator himself may have no particular meaning, still that 
is no reason why the Court should not find a particular meaning. 

The High Court, on this part of the cese, made the following observa- 
tlons:— 

“As the respective shares of his grandsons, the sons of Benoy Sasi and Bijoy Sasi, 
are not specified, prima facie they would take equally unless there is something in the 
will, or in the surrounding circumstances which would modify the prima facie effect 
of the aforesaid disposition. 

The learned Subordinate Judge has relied upon two circumstances which, according 
to him, modify the prima facie effect of the aforesaid disposition. He says that the 
interitions of the testator were that his grandsons would not take per capita, that is 
to say not equally, but per stirpes, the sons of Bejoy Sasi getting half and the son of 
Benoy Sasi getting the other half, because the testator made equal provisions with 
regard to maintenance for his two'sons Bijoy Sesi and Benoy Sasi. That is the first 
circumstance on which the learned Subordinate Judge relies for his conclusion and 
the second circumstance on which the learned Subordinate Judge relies for his con- 
‘clusion is that as the Hindu law is that grandsors take per stirpes and not per capita, 


1948,] JIBAN KRISHNA V. JITENDRA NATH (F.C.)}—Mahajan J. 461 


that had been the intention of the testator because in the clause which we have quoted. 
above he does not use the phrase that “his grandsons would get” but the phrase that 
the sons of his two sons “would get.’ We do not think that the learned Subordinate 
Judge is right. The provision for maintenance of his sons has no bearing upon the 
question as to what shares the grandsons were intended to take. We do not also think 
that it is legitimate to speculate upon the intentions of the testator. His intentions 
must be gathered from the words he has used. There is nothing in the will which 
modifies the prima facie effect of the dispoistion which he. makes.” 

This decision does not go beyond criticizing, and not very accurately, 
the judgment of the trial Court. It is not quite correct to say that the 
testator had made equal provision with regard to the maintenance of his two 
sons. The fact is that he made no provision whatsoever for the maintenance 
of one son at all. As pointed out above, his descendants were given equal 
maintenance with the other son. The import of the equal maintenance 
clause in the will does not seem to have been fully realized by the learned 
Judges when they observed that the provision for maintenance has no bear- 
ing on the quéstion as to what shares the grandsons were intended to take. 
This provision certainly gives a glimpse into the intention of the testator. 
It is also not correct to say that the reference to the provision of intestate 
succession under Hindu law amounted to a speculation on the part of the 
Subordinate Judge, as to the intentions of the testator. It was a relevant 
matter to be taken into consideration because that may provide the key to 
the mind of the testator. It may point to the fact that there would ordi- 
narily be no idea in the testator’s mind to affect the rights of the grand- 
sons inter se and to reduce one grandson’s share by 50 per cent. Though 
in holding this opinion I am in a minority of one, I feel satisfied that if the 
interpretation. that I have put on this will was read out to the testator, he 
would not have demurred to it. 

For the reasons given above I am of opinion that the learned trial Judge 
construed the will correctly and the High Court in appeal was not justified 
in setting aside .his . judgment. The result, therefore, is that in disagree- 
ment with my brothers on the Bench I would allow the appeal, set aside 
the judgment of the High Court and would direct that in the distribution 
of the estate between the plaintiffs and the defendant, the rule applicable 
is per stirpes and not per capita. 

_ Per Curtam. ` In accordance with the opinion of the majority, the appeal 
is dismissed with costs. 
Appeal dismissed. 


APPELLATE CIVIL. 


Before the Hon’ble-Mr. M. C. Chagla, ‘Chief Justice, and Mr. Justice ‘Bavdekar. 

SOMABHAI SHANABAI PATEL v. NARANDAS ZAVERDAS.* 

Bombay Agricultural Debtors’ Relief Act (Bom. XXVII of 1947), Secs. 4, 19-—-Debtor's 
application to transfer guit to Court set. up under Act—Application under s 4 not 
made in time—Suit filed by creditor after expiry of time within which such appli- 
cation to be made—Whether suit-a pending suit within s. 19 (1)—Transferabihty 
of suit, 

Under s. 19 a) ) of the Bombay. Agricultural Debtors’ Relief Act, 1947, only such 
suits, appeals, applications ` for execution and proceedings ean be transferred which 
were pending at the date when an application under s. 4 could be made to the 
Special Court set up under the Act. — 


One Narandas (plaintiff) filed a ‘suit on July 24, 1946, against Somabhai 
(defendant) in the Court of the Civil Judge at Nadiad, for a sum of 


* Decided, April 9, 1948. Civil Revision made by P. B. Patel, Civil Judge (Senior 
Application No. 402 of 1947, from an order Division); Nadied. 
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Rs. 29,999, on the basis of the sum being due at the foot of accounts sub- 
sisting between them. 

On July 9, 1947, the defendant made ar application to the Court under 
s. 19(1) of the Bombay Agricultural Dektors’ Relief Act, 1947, that the 
defendant was a debtor and though there was a debt due, the total was less 
than Rs. 15.000 and therefore the suit should be transferred to the Court 
constituted under the Act. 

The trial Judge rejected the application. 

The defendant applied in revision to the High Court. 

The application was heard. 


D. V. Patel, for the applicant. 
C. K. Shah, for the opponent. 


CHacua C. J. This is a civil revisional application from an order made 
by the Civil Judge (Senior Division) Nadiad. The applicant made an appli- 
cation that a suit which was pending before the learned Judge should be 
transferred to the Court set up by the Bombay Agricultural Debtors’ Relief 
Act, 1947, under s. 19 of that Act and that application was rejected by the 
learned Judge. ` 

The facts may be briefly stated. The opponent 'filed a suit in the Court of 
the Civil Judge (Senior Division) Nadiad, on July 24, 1946, claiming from 
the petitioner Rs. 29,999 as a debt due at the foot of accounts subsisting þe- 
tween him and the petitioner. This debt was alleged to have been incurred 
between the dates January 20, 1945, and December 15, 1945. On July 9, 1947, 
the petitioner made an application to the Court for transfer of his suit to the 
Court under the Bombay Agricultural Debtors’ Relief Act, and the question 
that has been argued before us by Mr. Patel is that the learned Judge ‘was 
wrong in refusing the application, that the learned Judge had no jurisdic- 
tion to proceed with the suit, and the proper Court which was competent 
to S7 the matter was the Court set up by tke Bombay Agricultural Debtors’ 
Relief Act. i 


In order to appreciate the argument it is necessary to look at the scheme 
of the Act XXVII of 1947. The Act is intended for the relief of agricul- 
tural debtors and the scheme is that Special Courts are set up for the 
adjustment of debts of these debtors. Relief is not intended to be granted 
to all debtors but only to debtors whose debt does not exceed the sum of 
Rs. 15,000. Before Act XXVII of 1947 was passed, another Act which dealt 
with the same subject matter and which was intended for the same purpose 
was on the statute book and that Act was Act XXVII of 1939. Under that 
Act Debt Adjustment Boards were also set up for the purpose of adjusting 
the debt of the agricultural debtors. The defendant is a resident of 
Thasara taluka and the Board for that taluka was established on April 1, 
1945. The scheme of the Act is that applications for the adjustment of the 
debt can be made either by the debtor or by the creditor. But such an 
application has to be made within the time fixed by s. 4 of the Act and 
that time is that the application has got to be made before August 1, 1947, 
if a Board was established under the old Act on or after February 1, 1947. 
Tf the Board was established before that date, then no application can be 
made under this section. If such an application was made, it would be 
clearly barred. In this case a Board was established for the Thasara taluka 
under the old Act on April 1, 1945, and the last date for making the appli- 
cation to that Board was October 31, 1945, and therefore, as I read s. 4, 
it would not be open either to the debtor or to any creditor to make any 
application with regard to the adjustment of debts under s. 4 of this Act. 
Section 11 provides that no application under s. 4 or s. 8, which deals with 
settlement of debts avrived at between debtors and creditors, shall be 
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entertained by the Court on behalf of or in respect of any debtor, unless 
the total amount of debts due from him on the date of the application is 
not more than Rs. 15,000. Section 15 makes all debts void in respect of 
which no application for adjustment or settlement is made. Section 17 
provides for the decision by the Court under the Act of two preliminary 
issues: one is whether the person. for the adjustment of whose debts the 
application has been made is a debtor and the second is whether the total 
amount of debt due from such person on the date of the application exceeds 
Rs. 15,000, and if that Court finds either that such a person is not a debtor 
or that the amount of debts is more than Rs. 15,000, then the Court must 
dismiss the application. Then we come to s. 19 which calls for an 
interpretation at our hands. That section. deals with pending suits, appeals 
and applications, and it provides that all suits, appeals, applications for exe- 
cution and proceedings other than revisional in respect of any debt pending 
in any civil Court or revenue Court shall, if they involve the questions 
whether the person from whom such debt is due is a debtor and whether 
the total amount of debts due from him on the date of the application 
exceeds Rs. 15,000, be transferred to the Court. The section is by no means 
very happily worded, but we have to take legislation as we find it and give 
to it such effect as we possibly can. j ; 

It is contended by Mr. Patel that as he has raised the question in the 
suit that he is a debtor and that his debt does not exceed Rs. 15,000, the 
suit under this section must be transferred to the proper Court. It is 
important to note that when the suit was filed, viz. July 24, 1946, it was 
not open to the debtor or to any creditor to file any application with regard 
to the adjustment of debts or settlement of debts. The last date for doing 
so bad already expired on October 31, 1945. Therefore, the submission 
that is made to us and which we are asked to accept is that although the 
time for making the application for adjustment or settlement of debts had 
already expired when the suit was filed, still that suit being a pending 
suit within the meaning of s. 19 should be transferred to the Court set 
up under the Act. If we were to accede to this contention, a very curious 
and to my mind a very illogical result would ensue. Indisputably, if no suit 
had been filed by the creditor, neither the debtor nor he nor any other 
creditor could have made an application for the adjustment of debts under 
s.°4 of the Act. If such an application had been made, it would be clearly 
barred and could not have been dealt with by the Court set up under the 
Act. According to Mr. Patel, merely because a suit is filed, the pendency 
of that suit gives a higher and a better right to the debtor than would have 
been enjoyed by him if'no such suit had been filed. That to my mind is 
an entirely untenable contention and a contention which does not fit in with 
the general scheme of the Act. Under the Act applications were only 
permitted up to a certain date and the Act lays down the consequences of 
not making those applications, and those consequences are, that the debts 
become void. It is also the scheme of the Act that where there are ques- 
tions which can be decided by the Courts set up under the Act, the ordinary 
civil Courts should not decide those questions and therefore pending suits 
should be transferred and the Special Courts should be left to decide those 
questions. But it could not possibly have been intended and it is not 
intended, as far as I can see, that suits should be transferred although the 
questions raised by those suits can no longer be dealt with or disposed of 
by ‘the Special Courts set up under the Act. The object of transferring 
the suit is to permit some other Special Court to try it and dispose of it. 
But if that other Court cannot deal with the suit because of the limitation 
laid down in the Act itself, then it ‘cannot be said that the Legislature 
intended the ‘suits to be transferred’ from the ‘ordinary civil Courts to the 
Special Courts set up under the Act. = fe 
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Section 19 (2) contains a provision that where an application made is 
under s. 4 or a statement submitted pursuant to that application under 
s. 14 includes a debt in respect of which a suit is pending, then the Court 
sball issue a notice to the civil Court, and on the receipt of such notice 
the pending suit is to be transferred. Here again the assumption is that the 
application made to the Court under s. 4 was an application which was 
within time. No Court can issue a notice under sub-s. (2) unless the appli- 
cation made was an application which was not barred by limitation under 
s. 4. Sub-section (3) provides that when a transfer has taken place either 
under sub-s. (1) or sub-s. (2) of s. 19, the Special Court shall proceed as 
if an application under s. 4 had been made to it. Here again the Court is 
empowered when the transfer has been made to proceed on the footing 
and on the basis as if an application has been made under s. 4 of the 
Act. But the Court could not deal with these transferred suits or appeals 
or applications unless it was competent, unless the application if made to 
it under s. 4 had been within time. 

Therefore, in my opinion, under s 19 (1) only such suits, appeals, appli- 
cations for execution and proceedings can be transferred which were pend- 
ing at the date when an application under s. 4 could be made tc the Special 
Court set up under the Act. As this suit was filed on July 24, 1946 when 
the last date for an application under the old Act was October 31, 1945, and 
when in fact s. 4 would not apply to this suit at all because no application 
could be made under that section, in my opinion the learned Judge was 
right in the view he took and rightly dismissed the petitioner’s application. 
The revision application therefore fails and me rule must be discharged 
with costs. 


BAvDEKAR J. The question is to what cases s. 19 (1) of the new 
Act bas application, and in so far as the present Act is based to a very large 
extent upon the old Act, it would not be out of place to refer to the corres- 
ponding provisions of the old Act. Corresponding to s. 19 (2) there was 
in the old Act s. 37 (2) which permitted the Board to give notice when 
application for adjustment had been made to it and it came to its notice 
that there was a suit pending in a civil Court about a debt mentioned by 
the debtor or creditor in the application for adjustment or by a creditor 
in a statement made by him in answer tc a notice issued by the Board. 
Upon receipt of such notice, the Court wes bound to transfer the suit to 
the Board. Just as in the case of the -present Act, the old Act provided 
that applications for adjustment both by the creditors and the debtors should. 
be made before a particular date, and in case any such application was not 
made, then all debts would be extinguished in accordance with the provi- 
sions of s. 32 of the old Act, and I think the: s. 37 (1) was intended to apply 
to suits, applications for execution and proceedings which were pending in 
a Court before the time prescribed for making an application whether by 
a debtor or a creditor had expired. Under s. 37 (2) of the old. Act the 
Board could not give notice to the Court when no application had been 
made to it. It was then for the creditor or the debtor in the suit which 
was pending to move the Court saying that the application should be trans- 
ferred on the ground that the debtor was a debtor under the Act and there 
was an issue between him and the creditor that his debts were less than 
Rs. 15,000. I have no doubt that if the creditor did not come forward to 
make such an application to the Court, the debtor would come forward to 
do so, and the proceedings would be-transferred and the Board would pro- 
ceed as if on an application for adjustment having been made with the 
result that the debtor would not have had to make an application for- 
adjustment in a hurry or to allow the civil Court to proceed to jadement 
and perhaps to execution without adjustment of the suit debt. 


19%48.] SOMABHAI SHANABAI U. NARANDAS ZAVERDAS (A.C.J.)—Bavdekar. J. 465 


Itis no doubt true that-the words of both s. 37,(1) and s. 19 (1) are general 
and that has made it possible for Mr. Patel to argue that. if a suit or appeal 
or application is pending at any time before a Court and an application- is 
made to'the Court by a debtor saying.that the total amount of debts due 
by him does not:exceed Rs. 15,000, the Court must send the suit to the Court 
under the’ present Act. He says similarly the Court had .to send the pro- 
ceedings of the suit.to the Board under the old. Act upon receiving the 
prescribed notice. But-if sub-s. (1) of s. 37 of the old Act or s. 19 of the 
new Act are to be construed in this manner, sub-s. (2) in both cases would 
be superfluous. Mr. Patel says that it was enacted:to provide. for recalci- 
trant' cases. Now, one’ can understand’ that:.a creditor may not want to 
move the -Court for a transfer to the Board or Court. constituted under the 
present Act but the debtor would always want.to do so-and in any case 
the Court or Board would ordinarily come. to know: of a suit when one of 
the parties informed it of -its existence. aa 

' There is, however, another reason why the opetation of sub-s. (1 ) should 
be ‘limited to‘the ‘period “before the date when -tbe last date for making ap- 
plications for. adjustment had not expired. Under the provisions of the third 
‘clause of both the sections of the old and the new Acts, where the suit or 
application for execution or proceeding is transferred to a Court, the Court 
must proceed © as if upon an application for adjustment of ‘the debts had 
been made to it. When‘an application for adjustment of debts is made to 
the Court, it must give notice to the creditors and the creditors have got to 
‘file statements ‘before it of debts which are due to them. If:a suit or appeal 
or application for execution is transferred to a Court after the time prescrib- 
ed for, making an application for adjustment of debts is passed, the creditors 
would be entitled to file an application of the debts due to them. Mr. Patel 
says that even if they did file such application, their debts would have been 
extinguished in case they had not made any application by the last date pro- 
vided for such applications. I am’ not so sure that that.result would follow 
because under s. 32 of the old Act every debt due from a debtor who 
-ordinarily resides within the local area for which a Board is established 
under s. 4 or who belongs to a class of debtors for. which a Board is 
established under the said section, in respect of which no application has 
been made under s. 17 within the period specified in sub-s.(1) of the said 
`s. 17, or in respect of which no application for recording a settlement is made 
under s. 23 within the period specified in the said s. 23 or in respect of 
which an application i is made to the Board is withdrawn under s. 27 and no 
‘fresh application is made under s. 11, and every ‘debt due from such debtor 
in respect of which a statement is nót submitted to the Board by the cre- 
ditor in compliance with the provisions of s. 31 shall -be deemed to have been 
duly discharged. There is a corresponding provision in-the present Act. 
It is arguable of course that even though the words underlined occur in 
s. 32 and corresponding ‘words occur in the- corresponding ‘section of the 
-present Act, if a creditor has not made an application within time the debt 
will be extinguished notwithstanding ‘the fact that the creditor mentions the 
debt in a statement which is submitted to the Board under the provisions 
of s. 31 of the old Act and the corresponding provision of the present Act. 
But that is by no means clear. Secondly, there is the question of the debt 
to which the pending suit or proceeding relates. If s. 32 (1) of the old Act 
is not to be read subject to s. 37 and-s. 15 of the new: Act is not to be 
read subject to s. 19,-.that debt will be extinguished or void. What 
then is the.use of transferring the suit to the Board or Court? It could 
hardly be as Mr. Patel'says in order to enable the Board or Court consti- 
tuted under the new Act to pronounce it to be extinguished or void. In my 
opinion the only way of avoiding the superfluity and difficulty pointed out 
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' above is to read the first sub-section of s. 37 of the old Act and s. 19 
of the new Act as intended to apply at a time when the time for making an 
application for adjustment of debts to the Court, whether by a creditor or 
a debtor has still not expired. Nobody is likely to be prejudiced in case 
that meaning is ascribed to s. 37 (1) except a creditor who has not made 
an application for adjustment in time, but I think there was enough notice 
to creditor both in the old as well as the rew Act that if he refrained from 
making an application in time he did so at his peril. 

It may be that when an application for adjustment of debts is made to a 
Court, the debtor may be entitled to have an adjustment not only of his 
debts at the time whether application was made but also of debts which 
he may have incurred after the date prescribed for making an application 
for adjustment had passed. But that will not matter, because in case the 
debtor has incurred such a debt and the creditor has filed his suit in res- 
pect of it, it is open to the debtor who had made an application for adjust- 
ment to. move the Court, proper steps being taken under s. 19 (2). I, 
therefore,.agree with the order which has been proposed by my learned 


brother. 
Rule discharged. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
SHAMRAO BABAJI LOKARE v. BHIMRAO KONDI LOKARE:* 


Hindu law—Adoption—Widow—Limit upon widcws power of adoption—Deceased son 
leaving widow and son—Whether widows power to adopt revived on death of her 
grandson and son’s widow. 

One B died leaving a widow A and a son K. Then K died leaving his widow V 
and a son C. After the death of C and then of V, A adopted a son to her husband 

B. On the question whether the adoption was valid:— 

Held, that A’s power to adopt had come to an end and was extinguished, as on the 
death of K there was his widow V and a son C capable of continuing B’s line; 
that the fact that both C and V died did not bring about a revival of A’s power to 
adopt, and, therefore, the adoption made by A was not valid. 

Amarendra Mansingh v. Sanatan Singh, Ramkrishna v. Shamrac* and Vijaya- 
singhji Chhatrasingji v. Shivsanghj: Bhimsangh}i; followed. 

Bapuji v. Gangaram, not followed. 
Pandurang Bhau v. Changunabai’ distinguished. 

Mussumat Bhoobun Moyee Debia v. Ramkishore Achraj Chowdhary,’ and Ram- 
chandra v. Murlidhar; referred to. 

Ont Babaji died leaving his widow Anubai and a son Krishna. Krishna 
who was married to Vitha had a son Changdeo. Krishna died on October 
27, 1918. Changdeo died on October 28, 1918, and his mother Vitha died 
in 1928. On May 14, 1934, Anubai adopted to her husband Babaji, Shamrao 
(defendant No. 1). The present suit was filed by Bhimrao and Sadashiv 
(plaintiffs), who were the next reversicners, for a declaration that the 
adoption of defendant No. 1 was not valid in law and was not binding 
upon them. 

The trial Judge held that the adoption ‘was not valid in law and decreed 
the plaintiff’s suit. He observed in his judgment as follows:— 

“ ...Krishna died first, then Changdeo and then Vitha survived them for about 


* Decided, July 20, 1948. Second Ap- 2 (1902) ILR. 26 Bom. 526, s.c. 4 Bom. 
peal No. 1174 of 1944, from the decision ŚL R. 315, F.B. 
of T. N. Shanbhag, Civil Judge (Senior 3 (1935) LR. 62 I.A. 1€1, s.c. 37 Bom. 
Division), with A. P. at Pag a con- LE. 562. 
firming the'decree passed by N. C. Bham- 4 [1941] Nag. 178. 
bure, Civil Judge ‘(Junior Division) at 5 (1944) 46 Bom: LR. $13. 
Pandharpur, in Suit No. 1601 of 1940. € (1865) 10 MIA. 279. 

1 (1933) LR 60 LA. 242, sc. 35 Bom. 7 (1936) 39 Bom. LR. 599. 
L. R. 859. 
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5/6 years. Thereafter, Vitha was not traced and so,.. Anubai began to enjoy the 
suit properties as grand-mother and gotraja-sapinda of Changdeo. Changdeo was the 
last male holder of the properties and Vitha intervened before Anubai. In consequence 
of this position, Anubai’s power to adopt a son to her husband came to an end. The 
adoption of defendant No. 1 is therefore invalid. See sections 471(3) and 473 of Mulla’s 
Hindu Law (1940 Edition) and the cases Krishnarao v. Shankarrao, 17 Bom. 164, Ram- 
krishna v. Shamrao, 26 Bom. 526, Krishnaji Raghunath v. Rajaram Trimbak, 1938 Bom. 
679, and Basangauda v. Rudrappa, 52 Bom. 393.” 

On appeal the appellate Judge confirmed the decree of the trial Court and 
dismissed the appeal observing as follows:— 

“Indeed, the law of adoption has become more and more liberalised as a result of 
the judicial decision of the Bombay High Court and especially of the Judicial Com- 
mittee of the Privy Council. But I am not aware of any decision of any High Court 
validating the adoption by a grand-mother after the death of the last male holder. 
This is a question which is for the determination of' their Lordships of the High Court. 
I am bound by the law as interpreted by the judicial decisions that have been reported 
so far. Mr. Lalit could not show any decision in which the adoption by grand~mother 
was held to be valid. I, too, have not come across any such decision. Under the cir- 
cumstances, I must hold that Anubai’s right to adopt could not be revived after the 
disappearance of Vitha for more than 7 years. Under these circumstances, I must hold 
under the law, as it stands today, that the adoption of defendant No. 1 by Anubai is 
invalid.” 

Defendant No. 1 appealed to the High Court. 


V. S. Desai, for the appellant. 
B. N. Gokhale, for respondent No. 1. 


Cuacua C. J. This appeal raises a very interesting question concern- 
ing the Hindu law of adoption. The facts giving rise to the appeal are that 
one Babaji died leaving a widow Anubai and a son Krishna. Krishna 
married Vitha. Krishna died on October 27, 1918, leaving a son Changdeo. 
Changdeo died on October 28, 1918, and Vitha died in 1928. Anubai adopt- 
ed to her husband defendant No. 1 on May 14, 1934, and the suit was 
filed by the next reversioners challenging the adoption. Both the lower 
‘Courts took the view that the adoption was bad. 


It is urged by Mr. Desai on behalf of the adopted son that since the recent 
Privy Council decision a revolutionary change has taken place with regard 
to the view taken by the Courts in India as to the nature and effect of 
adoption. Originally decisions on adoption emphasised the property aspect 
of adoption and those decisions were also coloured by the English view of 
the law of property. The idea was shocking to an English lawyer that a 
‘property which had become vested for a long time should become divested 
on an adoption taking place. But the Privy Council has now emphasised 
that primarily the adoption must be looked at from the point of view of its 
religious and spiritual efficacy and that considerations with regard to the 
vesting and divesting of property are merely incidental. The Privy Council 
has also emphasised the Brahminical doctrine that it is the duty of a Hindu 
to see that his male line is continued and adoption is resorted to in order 
to give effect to that Brahminical doctrine. Now, in this case it will be 
realised that it is the grandmother who is adopting, as when her son 
Krishna died on October 27, 1918, he left both a son and a widow. Mr. 
Desai’s contention is that on the death of Vitha there was no one who could 
continue the male line of Babaji and, therefore, the power of Anubai to 
adopt which was merely suspended so long as Vitha was alive revived and 
she became capable of adopting after 1928, and, therefore, what she did on 
May 14, 1934, was with a view to continue the male line of Babaji which, 
but for the adoption, would have become extinct. 
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Now, this view, if accepted, would be wholly contrary to a full bench 
decision of this Court in Ramkrishna v. Shamrao.’ In that case Mr. Justice 
Fulton, Mr. Justice Crowe and Mr. Justice Chandavarkar held that where 
a Hindu dies leaving a widow and a son, and that son himseli dies leaving 
a natural born or adopted son or leaving no son but his own widow to con- 
tinue the line by means of adoption, the power of the former widow is ex- 
tinguished and can never afterwards be revived. Mr. Justice Chandavarkar 
delivering the judgment of the bench mainly relied for the decision on the 
judgment of the Privy Council in Mussumat Bhoobun Moyee Debia v. Ram- 
kishore Achraj Chowdhary,? and Mr. Justice Chandavarkar points out that 
in the decision of the Privy Council Lord Kingsdown gives three illustrations 
to point out when the power of a widow to adopt is extinguished. The first 
case is where a Hindu dies leaving a widow and a son and where through 
that son the line is continued down to a grandson. The second illustration 
is where a Hindu dies leaving a widow and a son and where the line has 
been continued to a great grandson. And the third illustration was that of 
the actual facts of Bhoobun Moyee’s case where a Hindu died leaving a 
widow and a son and that son died married, leaving a widow as heir. It was 
pressed upon this bench that the principle that they were laying down was 
not in accordance with either the letter or the spirit of the Hindu law as 
expounded in the books or as understood by the Hindus themselves. Mr. 
Justice Chandavarkar rejected that contention saying that it was not open to 
the learned Judges to go into that question as they must accept the law as 
laid down in Bhoobun Moyee’s case. It is also necessary to point out that 
Mr. Justice Chandavarkar takes the view that there is and there must be 
some limit to the power of the widow to adopt, because Mr. Chaubal at the 
bar argued that a widow could adopt without any limit as to the period 
within which adoption may be made and her power was never at an end— 
it was only suspended so long as the estate was vested in others, but directly 
it came to her from those others it was revived. 

` Now, Mr. Desai’s contention is that the law laid down by this full bench 
is no longer good law especially in view of the decision of the Privy 
Council in Amarendra Mansingh v. Sanatan Singh.3 In our opinion, far 
from the validity of the Bombay full bench decision being shaken by the 
Privy Council, the Privy Council has affirmed and emphasised the principle 
underlying that decision. In the first place, the Privy Council in this case 
themselves agree that some limit must be placed upon the power of the 
widow to adopt, and this is what they say at page 249 of the judgment :— 

“But that there must be some limit to its exercise, or at all events some conditions 
in which it would be either contrary to the spirit of the Hindu doctrine to admit its 
continuance, or inequitable in the face of other rights to allow it to take effect, has 
long been recognised both by the Courts ın India and by this Board, and it is upon 
the difficult question of where the line should be drawn, and upon what principle, that 
the argument in the present case has been mainly turned.” 

With respect, the Privy Council in this case has addressed itself to that 
difficult question and has drawn the line and has stated a principle. which 
goes to show the limit of the widow’s power to adopt, and the principle 
that they have laid down is that when at the death of her son there is his 
widow or a grandson, then the power cf the widow is extinguished and 
cannot be revived. Therefore, in order tc determine whether a widow has 
the power to adopt or not on the death af her son, the test that has got to 
be applied is, has that son left a grandson or has that son left a widow? 
Tf either of the contingencies is present, then the widow has no longer the 
yower to adopt. According to Mr. Desai zhe power is not extinguished but 


1 (1902) TER 26 Bom. 526, sc. 4 Bom. 3 (1933) LR. 60 LA. 242, se. 35 Bom.. 
L. R. 315,F LE 859. 
2 (1865) To MILA. 279. 
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merely suspended so long as the grandson or the widow of the son are in 
existence, but on the death of both the suspended power revives and the 
widow again becomes capable of adopting. In our’ opinion, this submission 
is contrary to the express words used by the Privy Council stating that the 
power of the widow. is not suspended but extinguished. At page 259 their 
Lordships consider at what particular moment in the son’s life is the 
mother’s power to adopt extinguished, and the conclusion they come to is 
stated at page 260, viz. that the power of adoption would be extinguished 
and not merely suspended on the son’s death by the survival of either a 
grandson or the son’s widow. This conclusion their Lordships arrived at 
after a careful consideration of the earlier decisions of the Board itself and 
also various decisions of the Indian High Courts including the decision in 
Ramkrishna v. Shamrao. Therefore it is no longer a matter of doubt or dis- 
pute or a matter for speculation as to what is the limit of a Hindu widow’s 
power to adopt. The doubts and difficulties are set at rest and the principle 
has been clearly enunciated by the Privy -Council Mr. Desai has relied on 
a passage in. the case of Bhoobun Moyee, where their Lordships say that 
as long as the wife survives one-half of the husband survives, and according 
to Mr. Desai, so long as Anubai survived, in her one-half of Babaji survived, 
and when Changdeo and Vitha were no. longer in existence she could con- 
tinue the male line as muchas Babaji could have if he had been alive. 
Now, it would be erroneous to compare: the powers of Babaji himself to 
adopt with those of his widow. Although she is given power under Hindu 
law to continue the line of her husband, ‘those powers are by no means 
unlimited or unrestricted. There are many circumstances under which 
Babaji could have adopted whereas Anubai could not have. It is also true 
that the well known doctrine of Hindu law.-is that the male line of a Hindu 
is not extinguished so long as there is a potential mother. But the whole 
question that has got to be detérmined in every case is whether the pot- 
entiality of the mother: has come to an end or not. It is not as if the mother 
continues to be potential throughout her life and her potentiality never 
comes to an end. The principle enunciated in Amarendra’s case is reiterated 
and re-emphasised in the later decision of the Privy Council in Vijaysingji 
Chhatrasingji v. Shivsangji Bhimsangji,1 and: at page 165 their Lordships 
of the Privy Council enunciated the’ principle of Amarendra’s case in these 
words:— : . 

“As observed by this Board in Amarendra Mansigh’s' case, the power of a widow to 
adopt does not depend upon the question of vesting or divesting of the estate. The 
purpose of adoption is to secure the continuance of the line, and when the natural 
son has left no son to continue the line, nor a widow to provide for its continuance 
by adoption, his mother can make a valid adoption to her deceased husband, although 
the estate is not vested in her.” 

Our attention has been drawn to two cases which, according to Mr. Desai, 
go counter to the principle laid down in Ramkrishna v. Shamrao. The first 
is a decision which I gave sitting singly reported in Pandurang Bhau v- 
Changunabai.2 The facts of that case were very peculiar. There a Hindu 
father had two sons and he died leaving those two sons and his widew. 
The elder son died leaving a widow and two days later the younger son 
died unmarried and the mother made an adoption, and the question was 
whether the adoption was good, and the view I took was that as the young- 
er son had died without leaving a widow or a son, the mother’s power of 
adoption had not come to an end and she could, therefore, validly adopt the 
plaintiff. It will be noticed that at the date of the death of the younger son 
there was neither a widow, either his or the elder brother’s, nor a grandson 


t (1935) LR. 62 LA. 161, s.c..37 Bom. 2 (1944) 46 Bom. LR. 913. 
LR. 562. 
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who could continue the male line, and it should also be noticed that so 
long as the younger son was alive there would be no question of the power 
of the widow of the elder son as far as the continuation of the line of the 
father was concerned because the younger son was there to continue the 
line. The next case on which reliance was placed is a decision of the Nagpur 
High Court in Bapuji v. Gangaram.’ In that case a Hindu died leaving a 
widow and a son and the son died leaving a widow only. It was held that 
on the remarriage of the widow of the son the power of the mother to 
adopt revived. Now, with very great respect to the Nagpur High Court, 
what the learned Judges attempted to do was logically to extend the prin- 
ciple in Amarendra’s case. It is not always safe to extend logically the 
principle to be deduced from a particular decision. A decision is good for 
the facts of that particular case, and to apply it to a different set of facts 
with regard to which different considerations would apply is not always a 
sound principle. It is perfectly true that every case does not merely decide 
with regard to the particular facts, but there also can be enunciated and 
deduced: a principle arising out of that case. But to extend that principle 
merely because logic requires it, is an attempt which is always a rather 
hazardous one, and according to the Nagpur High Court the true rule that 
they deduced from the Privy Council decisions and the other decisions of 
Indian: High Courts which they considered, is that the grandmother’s power 
is suspended by the interposition of various persons, son, son’s widow, 
son’s son, and revives with the removal of the obstacle. Now, with great 
respect again, this rule is quite contrary to what is expressly stated by the 
Privy Council in Amarendra’s case to which we have drawn attention. Our 
High. Court also considered Amarendra’s case in Ramchandra v. Murli- 
dhar,? and on facts similar to the facts before the Nagpur High Court came 
to a contrary conclusion. 

Applying therefore: the principle, which in our opinion is deducible from 
the decision of the Privy Council in Amarendra’s case, to the facts of the 
case before us, the question that we have to ask and answer is, what was 
the position when Krishna died on October 27, 1918. The answer to that 
question is that there was a widow and a grandson capable of continuing 
Babaji’s line. As that was the position on the death of Krishna, Anubai’s 
power to adopt came to an end and was extinguished, and the fact that 
both Changdeo and Vitha died did not bring about a revival or renewal of 
that power to adopt which had already come to an end. The result, therefore, 
is that the adoption of defendant No. 1 by Anubai was not a valid adoption. 
We agree with the decision of both the lower Courts. The appeal fails and 
must be dismissed with costs. 

Appeal dismissed. 


1 [1941] Nag. 178. 2 (1936) 39 Bom. LR. 599. 
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Before Mr. Justice Desai. 
BHAGWANDAS RANCHODDAS MODI v. NATWARLAL 
MAGANLAL MEHTA.* 

Trust—Foreign trust—Defalcations by trustee in Indian Uniton—Jurisdiction of Indian 
High Court to require trustee to make good amount and for account—Adminstra- 
tion of such property to be by foreign Court—Civil Procedure Code (Act V of 1908), 
Sec. 92—Letters Patent, cl. 12. 


The High Court, in the exercise of its original jurisdiction, will compel a trustee 
of a foreign trust who has made defalcations to restore the original trust property as 
also property which is not the original trust property but is the result of its sale- 
proceeds. It has jurisdiction to order accounts to be taken and to order payment 
of moneys due at the foot of that account, so that the moneys belonging to the 

_ trusts are recovered and preserved, the Court making not the slightest attempt to 

determine how that property is to be administered. The administration of that 
property must be left to the foreign Court in whose jurisdiction that property is 
situate. i 

Surr under s. 92 of the Civil Brocedue Code, 1908. 

One Devkorebai died in Bombay on October 15, 1891, leaving a will 
dated the previous day. She directed by the will that within twelve months 
of her decease a temple was to be built at Mundra in Cutch wherein her 
house deity “Thakorji” was to be installed at an outlay of Rs. 10,000. She 
further directed that a sum of Rs. 20,000 should be set apart for the purpose 
of expending its interest on worship in the temple. The temple was built in 
due course, and a sum of Rs. 22,000 was invested in securities. The will 
also provided for three other trusts: (1) a sadavarat at Bet Dwarka out of 
securities of Rs. 21,500, (2) a dharamshala at Sidhpur out of securities 
valued at Rs. 12,000; and (3) a sadavarat and dharamshala at Giriraj Hill 
out of securities worth Rs. 21,500. 

One of the trustees under the will was Tribhovandas Varjivandas Manek- 
lal, the uncle of Natwarlal (defendant), was the secretary and the defendant 
was the assistant secretary of Tribhovandas. After the death of Tribhovan- 
das, the plaintiffs, Bhagwandas and another, and the defendant were ap- 
pointed trustees under the will, but the defendant alone managed the trust 
funds. In the course of his management the defendant embezzled trust 
moneys. 

On August 14, 1945, the plaintiffs filed a suit in the High Court against 
their co-trustee (defendant), praying inter alia (a) that the defendant may 
be directed to render a true account of his management of the trusts, (b) 
that for the said purpose all necessary inquiries be made, accounts taken, 
directions given and orders passed as to the Court might seem fit, (c) that 
he be ordered to make a true and full discovery of the trust funds, (d) that 
an inventory be taken of all accounts, account-books, etc., (h) that the 
amount found due and payable by the defendant may be ascertained and 
that he be ordered to pay it to the plaintiffs; and (i) that the defendant be 
removed from his office as trustee. 

The defendant in his written statement contended, among other things, 
that the High Court had no jurisdiction to try the suit which was in respect 
of foreign charities at Mundra in Cutch, Bet Dwarka and Sidhpur in 
Baroda State, and Giriraj Hill outside British India; and that the plaintiffs 
vee the originators of and party to the breaches of trust alleged in the 
plaint. 


"Decided, October 6, 1947. O. C: J. Suit No. 1192 of 1945. 
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M. P. Amin, and C. K. Daphtary, Advocate General, for the plaintiff. 
K. K. Desai, with S. T. Desai, for the defendant. 


Desar J. The plaintiffs have brought this suit against the defendant for 
an order that the defendant may be directed and ordered to render a true 
and complete account of his management of the trusts referred to in the 
plaint and of the trust securities and proceeds thereof and interest of the 
securities and all other trust monies on the footing that the defendant is 
guilty of misappropriating the funds belonging to the said trusts. That is 
prayer (a) of the plaint. Prayers (b), (c) and (d) are ancillary to that 
prayer. Prayers (e), (f) and (g) refer to interim reliefs. Prayer (h) is in 
these terms: 


“That. the amount due and payable by the defendant to the plaintiffs as trustees with 
interest may be ascertained and declared and that the defendant may be ordered to 
pay to the plaintiffs such sum as may be found due, and to make good to the plaints 
all sums and the value of securities misapplied or appropriated by him.” 

Prayer (i) says that the defendant may be removed from his office as a 
trustee of the said trusts. 


It appears that one Devkorebai, widow of Thaker Damoder Laxmidas, 
made a will dated October 14, 1891. Under the provisions of that will, 
she directed that diverse sums should be set apart for the benefit of the 
charities mentioned in that will. One of such charities was to be at 
Mundra in Cutch where a temple was to be built wherein the “Thakorji” 
was to be installed, and there are provisions in the will as regards expenses 
in connection with the worship of the “Thakorji” and for the outlay in 
connection with the installation of the “Thakorji”. Bai Devkorebai by her 
will also provided for three other trusts; one in respect of a sadavarat 
at Bet Dwarka, another for a dharmashala at Sidhpur and a third in respect 
of a sadavarat and dharmashala at Giriraj Hill. Mr. M.. P. Amin tells 
me that Giriraj Hill is near Muttra. Mr. K. K. Desai tells me that it is 
in the Bharatpur State. The case, however, has been argued before me 
on the footing that Giriraj Hill is in the Bharatpur State. 

The plaintiffs and the defendant in course of time became the trustees 
of the four trusts.. It appears that their predecessors-in-title, the retiring 
trustees, executed four separate deeds of appointment of new trustees in 
respect of the said four trusts. The four deeds related to securities 
of the value of Rs. 22,000, Rs. 21,000. Rs. 12,000 and Rs. 21,500 along with 
different amounts of cash in hand which belonged respectively to the four 
trusts. 


It is the plaintiffs’ case that they were very greatly under the influence 
of the defendant in whom they had complete confidence and that they 
allowed the defendant to be in sole charge and management of the trust 
properties. The plaintiffs say that it was in or about May 1945 that they 
for the first time discovered that the defendant had grossly betrayed their 
trust and committed breaches of trusts in respect of the trust securities 
and moneys and that he had embezzled the same for his own purpose. 
The plaintiffs have brought this suit with the sanction of the Advocate 
General and prayed for the reliefs which I have set out hereinabove. 

The defendant has filed his written statement. It is admitted in that 
written statement that there were securities of the total face value of 
Rs. 77,000 belonging to the four trusts. The defendant says that to the know- 
ledge of the platntiffs all the said securities which were lying in the safe cus- 
tody accounts had been withdrawn from time to time by the defendant at the 
instance of the plaintiffs themselves and either deposited as security in the 
overdraft account and/or sold for the purpose of payments of the amounts 
drawn from the overdraft account and/or the debts or purposes of the 
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plaintiffs. The defendant deniés that he had operated upon the safe 
custody accounts or the current accounts or the overdraft account for 
his own purpose as suggested except for small amounts used for Harnath 
Mission. He says that` all: the accounts were operated upon for the 
purpose of payment of the debts of plaintiff: No. 1 and/or for the purpose 
-of the trusts. . That, in- substance, is the only defence on the merits that 
the defendant has got to raise. . 

The defences of. the defendant are: n indicatcd -by the issues ; which wêre 
raised at the hearing and which read as follows:— 

(1) Whether this Honourable Court has jurisdiction to try this suit ? 

(2) Whether the suit 1s bad for multifariousness ? 
(3) Whether the plaintiffs are entitled to’ maintain the suit? 
(4) Whether there were any. books of accounts of the four trusts mentioned in 
the plaint? | 
‘ (5) Whether the defendant kept in his possession chegue book: the slip books, the 
pass book or any books of. account of the said trusts as alleged in the plaint ? 

(6) Whether the plaintiffs agreed to remunerate N. D. Sankalia as mentioned in 

paragraph 9 of the written statement ? 

(7) Whether the securities of the value’ of Rs. 21,500 and Rs. 95,000 and Rs. 14,500 

' and ‘Rs, 8,000 belonging to the said four trusts were withdrawn from the safe 

custody accounts at the request of the plaintiffs and thereafter dealt with for 
the purposes of the plaintiffs according to their instructions? 

(8) Whether the plaintiffs agreed to repay and replace the amounts used out of 
. the amount raised by pledge and sale of the said securities ? 

(9) Whether. the defendant withdrew the ‘said securities and/or geilt with them 

; “thereafter for his own purposes? >. 

410) Whether the plaintifis.are bound to ‘pay to the defendant the amount that 
may be necessary to replace the said securities and/or the amount that is as- 
certained and declared to be due and payable by the defendant to the trusts 
mentioned in the plaint? 

From the very beginning I was of the, opinion . that practically all the 
issues commencing from issue No. 4 were, irrelevant especially in the view 
I took of the nature of the suit. / 

I shall now consider the issues in the order in which they were raised. 
There was no evidence, either oral or documentary, which was led before 
me. Mr. K. K. Desai has argued his case with conciseness and ability and 
laid great stress on the fact that the charities with which the plaint deals are 
all foreign charities to be administered in foreign States. It was practically 
after the arguments were' over that on my inquiring of Mr. Amin he stated 
that Giriraj Hill was not in a‘foreign State. In the view that I take of the 
law on the subject, it does not make a difference whether Giriraj Hill is or 
is not in British India. 

Mr. K. K. Desai’s argument is that the suit by itself, so far as this parti- 
cular issue is concerned, is divided into two parts—one -relating to the 
taking of accounts and the other relating to the removal of the defendant 
from his office as a trustee of the said trusts. It is conceded that the suit is 
filed by the plaintiffs with the sanction of the Advocate-General and it is a 
suit under s. 92 of the Civil Procedure Code. 

As regards the prayer for the removal of the defendant from his office 
as a trustee, Mr. K. K. Desai informs me that his client tendered his re- 
signation as a trustee before the suit was filed and that he does not wish 
to claim to be a trustee any longer. On. that, the consideration of the 
prayer for removal—and the consideration of the plaintiffs’ right at the 
date of the suit to claim relief in terms of prayer (i) of the plaint—does 
not survive for consideration. ' I asked Mr. K. K. Desai whether, assuming 
that this Court had no jurisdiction to grant a decree in terms of prayer 
(i) of the plaint, ic. for the removal of the defendant as a trustee, his con- 
tention -was that the suit as a whole failed. I understood him to say that 
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that was not going to be his contention. In any event I hold that that is 
not the position in law. Even if there had been no resignation on behalf 
of the defendant and if I came to the conclusion that this Court had no 
jurisdiction to pass a decree in terms of prayer (i) of the plaint, I would 
have proceeded to consider the claim for accounts as formulated on ‘behalf 
of the plaintiffs. Mr. M. P. Amin on behalf of the plaintiffs argues that the 
Court has jurisdiction to order removal of a trustee of a charity to be ad- 
ministered in a foreign country for mi RS ee the trust funds lying 
within the jurisdiction of this Court. I shall, however, proceed first to 
consider what is the position in law as regards a suit for the taking of 
accounts of moneys lying or which were originally lying within the juris- 
diction of this Court and which have been misappropriated and which 
moneys were to be held for the benefit of a foreign charity. 

The following text-books were cited before me. Mr. K. K. Desai cited 
Dicey on the Conflict of Laws, fifth edition, p. 203, r. 53, sub-r. (3), 
and the notes under that sub-rule at p. 205 and Illustration No. 7 appear- 
ing at p. 206. At p. 203, r. 53, sub-r. (3), is cited which states (what is 
considered to be the law in British India too): 

53. “Subject to the Exception hereinafter mentioned, the Court has no jurisdiction 
to entertain an action for.... 

(3) the administration of a foreign charity under the supervision of the Court, or the 
settlement of a scheme for such a charity.” 

Mr. M. P. Amin referred me to Halsbury, 2nd Edn., Vol. IV, p. 212, 
paragraph 304, which states inter alia that the Court may appoint new 
trustees for the administration of a foreign charity. He also cited p. 319, 
paragraphs 528 and 529, as justifying the prayer for removal of the defen- 
dant in the present case. 

In Shivnarayan Sarupchand v. Bilasrai Juharmal 1 our Appeal Court held 
that the administration of a charity depends upon the law, and is controlled 
by the Court of the country where the charity is conducted, and that the 
High Court of Bombay has no jurisdiction to remove trustees of a charity 
eee pee in an Indian State and to appoint new trustees. It is there 
stated: 

“Where, however, immoveable property belonging to a charity in an Indian State 

but situate within the jurisdiction of the Higk Court is being misapplied, the High 
Court can interfere to protect that property by granting an injunction restraining mis- 
appropriation of the property or by appointing a receiver to hold the property subject 
to the orders of the Court having jurisdiction to administer the charity.” 
This case went up to the Privy Council, and their Lordships of the Privy 
Council by their judgment in Bilasrai Joharmal v. Shivnarayan Sarup- 
chand? upheld the decree of the Appeel Court which had reversed the 
eee of the trial Judge. Sir George Rankin at page 520 observes as 
ollows : 

“The learned trial Judge refused to apply the principle that he ought not to inter- 
fere in the administration of a charity which is carried on within the borders of an 
independent State. He appears to have accepted as well settled the rule that if the 
Court is not in a position to supervise the carrying out of a charity it will not frame 
a scheme in respect of that charity but will take such steps only as are necessary to 
safeguard such trust funds as lie within the jurisdiction.” f 
His Lordship says (p. 521): 

“It does not appear that any objection was takən at the trial to the jurisdiction under 
cl. 12 of the High Court’s Letters Patent, and their Lordships are satisfied that there 
was no defect of jurisdiction in that sense. As a Court of Equity acts m personam it 
may and some times does exercise its jurisdiction over trustees and others in respect 
of foreign land and otherwise in connection with rights to property situated abroad. 
The question here, however, is as to the principles which the Court will observe in 


1 (1842) 44 Bom. LR. 466. 2 (1943) 46 Bom. LR. 518,P.¢. 
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taking upon itself to interfere with the administration of a charity when that charity 
has to be conducted in a foreign country and the Court is for that reason in ‘no posi- 
tion to supervise its administration effectively. That the Court will protect and pre- 
serve the funds of the charity by the exercise of its jurisdiction over the trustees or 
other persons is very certain. But the proper conduct of the charity and the giving 
of any necessary directions for that purpose are another matter. In this case the 
Court was asked to make an order which affected the administration of the charity 
at every point—namely an order for the removal of the persons who were conducting 
the management of the hospital . . . Once it is admitted that part of the cause of action 
‘arose within the jurisdiction so as to satisfy the requirements of cl. 12 of the Letters 
Patent, no great importance attaches to the place where the trust was created or its 
money invested, if there is no question of preserving or recovering its property and 
if the only question is as to the country whose Courts should supervise the conduct 
of the charity and the application of its funds. The jurisdiction of the Court to re- 
move trustees, as Lord Blackburn said.... ‘is merely ancillary to its principal duty 
to see that the trusts are properly executed. ” ` 
..Now I asked Mr. K. K. Desai and. Mr. M. P. Amin whether there was 
any authority which deals specifically with the question whether a suit 
against a trustee for accounts of his management of the trust property be- 
longing to a charity to be administered in a foreign State is a suit which 
this Court could or could not try, and they told me that there was no direct 
authority on the point. Mr. K. K. Desai admitted that the Court would 
have jurisdiction if the suit was for the recovery of a specific property 
existing at the date of the suit. He, however, has maintained and if I may 
say so strenuously maintained—that the suit for accounts and the payment 
of moneys due at the foot of -the accounts, as also a ‘suit to recover pro- 
perty which was not the original property but was a result of that original 
property, it having been converted into the -shape which it retained at the 
date of the institution of the suit, was a suit which had to be decided on 
the same principles which govern suits relating to the administration of 
foreign charities. He said. that in respect of moneys misappropriated this 
Court had no jurisdiction to order accounts ‘and thereafter payment if the 
moneys were held by the trustee for the benefit of a foreign charity. I 
regret I am unable to accept that argument. In my opinion this Court in 
the exercise of its jurisdiction will compel a trustee who has made defal- 
cations to restore the original trust property as also property which is not 
the original trust property but is the result of its sale-proceeds. I hold 
that this Court has jurisdiction to order accounts to be taken and to order 
payment of moneys due at the foot of that.account, so that the moneys be- 
longing to the trusts are recovered and preserved, the Court making not 
the: slightest attempt to determine how that property is to be administered. 
The administration of that property must on well-established principles of 
law ‘be left to the foreign Court in -whose jurisdiction that property is 
situate. Mr. K. K. Desai argued that the case is governed by s. 92 of the 
Civil Procedure Code and not by cl. 12 of the Letters Patent. He cited 
Mulla’s Civil Procedure Code, p. 327, where it is stated that s. 92 over- 
rides cl. 12 of the Letters Patent (see Padampat Singhanya v. Narayandas 
Jhunjhunwalla 1). Mr. K. K. Desai argued that s. 92 contains the words 
“the subject-matter of the trust is situate.’ He argued that if the trust 
property was lost or misappropriated, the Court had no jurisdiction. I do 
not agree with that proposition. 

‘That being my view, I answer-the first issue in the affirmative, in so far 
as it relates to the question of accounts. So far as the removal of the 
trustees.is concerned, the true test seems to be whether such a removal 
is necessary for the preservation of the trust property. It may be that the 
appointment of trustees as well as the removal of trustees may be neces- 


1 (4931) I. L. R. 59 Cal. 357. 
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sary for the purpose of the preservation of the trust property belonging 
to a foteign charity. If that is the correct principle, it may well be argued 
that the removal of the defendant in this case was a matter which fell 
within the jurisdiction of this Court. Looking, however, to the importance 
of the question involved and the fact that this question might have been 
argued at greater length before me, I do not propose to give any direct 
finding on that issue. I will rest myself content with the observation that 
it is unnecessary for me to pass a decree ior the removal of the defendant 
as a trustee as he does not claim to be a trustee. That disposes of the two 
‘questions involved in the first issue which were argued before me. 

As regards the second issue, Mr. K. K. Desai argues that the suit is bad 
for multifariousness because there are four charities involved in the suit 
and the accounts of four different charities will have to be taken. In my 
opinion this is in substance the Advocate-General’s suit, whose duty it is 
to protect charity moneys, whether belonging to one charity or several 
charities, and it is against the same defendant. I, therefore, hold that there 
is no multifariousness, and I answer that issue in the negative. 

So far as issue No. 3 is concerned, it was argued that on the facts of the 
case the plaintiffs were as much, if not more, to be blamed for tha loss of the 
trust funds and that the plaintiffs being parties who were themselves liable 
to account could not call upon the defendant to render an account nor 
could they call upon the defendant to pay the moneys due at the foot of that 
account to the plaintiffs, which it was alleged the plaintiffs themselves had 
misappropriated, and that the plaintiffs in their personal capacity were the 
last persons who could ask for a decree for the removal of tha defendant 
from his office as a trustee of the trusts. There would be considerable 
force in this argument if I was of the opinion that this suit was a suit by 
the plaintiffs in their personal capacity as trustees seeking for an account. 
It is conceded that a suit for accounts would lie at the instence of one 
trustee against another where there was misappropriation of trust moneys, 
irrespective of s. 92 of the Civil Procedure Code. This, however, is not 
the nature of the suit. It is a suit, as I have said before, by the plaintiffs 
as relators brought with the sanction of the Advocate General under s. 92 
cf the Civil Procedure Cede. In such a sui; there is no question of a set-off 
ar a counterclaim by the defendant. It is the charity who is suing the 
defendant as one of the trustees and it savs: “You have misappropriated 
charity funds or are responsible for such misappropriation or loss of cha- 
rity moneys. Make them good. I am not concerned with your rights 
against your co-trustees,” 

At the very commencement of the hearing of this suit the Adovcate 
General appeared with Mr. M. P. Amin and I asked him why it was that 
the plaintiffs instead of being the defendants in the action had been allow- 
ed to institute this suit as relators with the sanction given by the Advocate 
General under s. 92. He told me that there were valid reasons and he 
had fully considered the question. As I hold the defendant liable for the 
loss of the charity moneys, I direct him to render accounts ard to make 
good to the trust estate the full amount that has been lost to the trusts. 
I will not say who is at fault, and nothing that I say shall be construed 
as absolving the plaintiffs in the slightest degree from any liability, civil 
or even criminal, that they might have incurred towards the charity or 
otherwise. I keep only one aspect of the case before my eyes, and it is 
this. Is it open to a trustee to say: “No doubt trust moneys are lost. I 
should have seen to it that they were not lost or were not misappropriated. 
Instead of that, I stood by and saw them being misappropriated and helped 
in the making of that misappropriation possible. I am not to be held liable 
because my co-trustee is more guilty than I am.” I am afraid the position 
is far too clear in law and that the defendant is clearly liable to the charity, 
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and that is the only point that I am deciding.’ I leave intact and untouch- 
ed by anything that I have said before the defendant's rights against the 
plaintiffs in their personal capacity. 

This is a shocking case. The plaintiffs, well-to-do people, who accepted 
responsibilities of a serious nature as trustees, have, by their own plant, 
disclosed a total failure to appreciate those responsibilities, and they throw 
the blame for the substantial if not. the total loss of the trust estate on 
their co-trustee on the allegation that the defendant betrayed the trust 
and the confidence which they reposed in him not only in the matter of 
trust securities but their own personal’ properties. The defendant turns 
round on his colleagues and makes a’ very grave charge of misappropria- 
tion against the plaintiffs. With the merits or demerits of that controversy 
I am fortunately not concerned. I hold that the suit is maintainable and 
I must decide the issue in favour of the plaintiffs and in the affirmative. 

I shall now proceed to discuss the other issues. In view of what I have 
said above, issue No. 4 is irrelevant; so also issues Nos. 5, 6, 7, 8, 9 and 10. 

In the result I pass a decree in favour of the plaintiffs against ‘the defen- 
dant in terms of prayers (a), (b), (c) and (d) of the plaint. 

As regards prayer (h) of the plaint; whatever amount is found due and 
payable by the defendant, I direct it to be paid to the plaintiffs as trustees 
with interest at 6 per cent. till judgment. I pass a decree in terms of prayer 
(h) with a further diréction that the amount is not to be withdrawn by 
or on behalf of the plaintiffs. The amount should be paid into Court and 
it should remain in, Court or should be invested in such Government secu- 
rities and in such names as the Advocate General may direct, and should 
be handed over to such persons as ‘the Advocate General may nominate. 

As regards prayer (i) of the plaint; I have already held that it is not 
necessary for me to pass an order-for the removal of the defendant from 
his office as a trustee. The defendant is no longer a trustee and it is not 
necessary to remove him as a trustee. 

I order the defendant to pay ‘to the plaintiffs the costs of the suit and 
interest on judgment at 4 per cent. 

Suit decreed. 

“Attorneys for plaintiffs: Ardesir, Hormusji,.Dinshaw & Co. 

Attorneys for defendant: Dikshit, Maneklal & Co. 


Before Mr. Justice Desai. 
HIMATLAL JAMNADAS DANI v. BIRBHANGIRJI 

BISHESHARGIRJI.* 

Gosavis—Dunglee Gosawees—Custom-—Gosawee absolute owner of property—Chela 
` has no right to property during Gosawee’s lifetime: 

Among ‘the Dunglee 'Gosawees, there is a custom that the Gosawee. for the time 

being is absolute owner of the property held by him, and he. is at liberty to sell or 

i mortgage jt. The chela of the Gosawce has no right to the property during the 

lifetime -of the Gosawee. ` 

Tue defendant Birbhangirji Bislicshargirji resided.at Hyderabad (Deccan), 
and owned a building at Vithalbhai Patel Road in Bombay. He was a 
Dunglee- Gosawee. On January 16, 1947, he ‘agreed to sell the house to 
Himatlal Jamnadas and two others (plaintiffs). 

During the course of investigation of the defendant’s title, a question 
arose whether the defendant was absolute owner of the property and entitled 
to sell it. 

The plaintiffs took out an originating summons for the determination of 
this question by the High Court. 


* Decided, November 27, 1947. O. C. J. Suit No. 3639 of 1947. 
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M. L. Maneksha, for the plaintiffs. 
V. F. Taraporewala for the defendant. 


Desa J. By an agreement in writing dated January 16, 1947, the de- 
fendant agreed to sell to the plaintiffs the “and hereditaments and premises 
situate at Vithalbhai Patel Road, Bombay, st or for the price of Rs. 2,25,000. 
On or about July 17, 1947, the plaintiffs’ attorneys served requisitions on 
the vendor’s title and the defendant’s attorneys answered the said requisi- 
tions on or about August 8, 1947. The answers to the material requisitions 
are set out in paragraphs 5 to 9 of the plamt which it is not necessary for 
me to set out in detail in this judgment. The plaintiffs submit that doubts 
have arisen as to whether there is a custom, as alleged by the defendant, by 
which the defendant has full and absolute right and authority to sell or 
dispose of the property agreed to be sold and that his chela or disciple has 
no right or interest in the said property and is not entitled to challenge 
alienation of the said property by the defendant. The plaintiffs further 
submit that doubts have arisen whether the said alleged custom is suff- 
ciently and satisfactorily proved and established by reason of the judgment 
of the Honourable Mr. Justice Chagla in Nazlibai v. Birbhangir Raja Vish- 
veshargir 1 and by the evidence referred tc in answers to the said requisi- 
tions. 

By reason of the said doubts the plaintiffs have taken out this originating 
summons to decide the following questions:— 

(1) Whether the defendant has made out a merketable title to the property agreed 
to be sold and referred to in paragraph 1 of the plaint free from all reasonable doubts ? 

(2) Whether the requisitions of the plaintiffs in respect of the defendant's title to the 
said property have been sufficiently and satisfactorily_answered by the defendant? 

(3) Whether the plaintiffs are bound to accept the defendant’s title to che said pro- 
perty and to purchase the same? ; 

(4) If any of the said questions (1), (2) and (3) be answered in the negative, whe- 
ther the defendant is bound to refund and pay to the plaintiffs the sum of Rs. 12,500 
deposited as and by way of earnest money by the plaintiffs with the defendant and to 
pay to the plaintiffs all costs charges and expenses incurred by the plaintiffs in pre- 
paration of the said agreement for sale dated January 16, 1947, and the investigation 
of title, advertisements, battaki correspondence etc.? 

(5) What provision should be made for costs of this suit? 

Now it is common ground that the defendant is a Dunglee Gosawee. In 
his book called the Law and Custom of Hindu Castes Mr. Steele has this to 
say about this particular community at p. 441, paragraph 31. According 
to Mr. Steele, the Gooroo in the case of Dunglee Gosawees may sell or mort- 
gage the muth in which he presides, and his act is confirmed by the disciples, 
who generally redeem it. Sir Dinshah Mulla in his book on Hindu Law at 
p. 74, paragraph 58, points out that in the case of an ascetic (sanyasi) a 
virtuous pupil is the heir of the sanyasi. 

In Naztibai v. Birbhangir Raja Vishweshargir ? the question arose in re- 
ference to an agreement of sale entered into by the defendant in this suit 
with the plaintiff in that particular suit as regards a certain property situate 
at the corner of 2nd Bhatwady and Girgaum Road. An originating sum- 
mons was taken out in that suit also for a decision whether the defendant 
had made out a marketable title, and Mr. Justice Chagla came to the con- 
clusion that a marketable title was made out. The contention was that the 
title was based on a custom prevalent in Hyderabad applicable to the com- 
munity, viz. the Dunglee Gosawee Hindus, to which the defendant belong- 
ed. The custom alleged was that the Gosavrees do not marry and the pro- 


1 (1941) O.CJ. Suit No. 1084 of 1941, 2 (1941) O.CJ. Suit No. 1094 of 1941 
decided by Chagla J., on October 3, 1941 decided by Chagla J., on October 3, 1941 
(Unrep.). (Unrep.). 


1947.] HIMATLAL JAMNADAS 0. BIRBHANGIRII (0.C.5.}—Desai J. 479 


perty devolves upon the disciple of the particular person who owns the 
property. The defendant claimed to be the sole disciple of Raja Vishwesh- 
wargir and as such he claimed to inherit all his property. The learned 
Judge said this: 

“It is the defendant’s contention that the Gosawis are a secular sect, that they are 

not attached to any Muths, that they are the absolute owners of the property which 
they inherit, that they do business and that they buy and sell property as absolute 
owners....and that the property that he inherited from his preceptor was not impressed 
with any trust of any sort whatsoever.” 
The learned Judge upheld those contentions. For coming to that conclu- 
sion Mr. Justice Chagla relied on the will made by Raja Rameshwargir who 
was the preceptor of Raja Vishweshwargir and the proceedings which took 
place in the Hyderabad Court in connection with obtaining a succession 
certificate. One Bansigir Chela Ghanshamgir, who was a landlord of Hy- 
derabad (Deccan) and who belonged to the same community as the defen- 
dant, was called as a witness, and he deposed to the custom set out above. 
On that evidence His Lordship came to the conclusion that the custom was 
proved and a marketable title was made out. 

In this case the plaintiffs are willing purchasers, but they felt some doubts 
whether the evidence which was called in Nazlibai’s case was sufficient to 
justify the finding that the custom pleaded was proved. In order to bring 
satisfaction to the mind of the plaintiffs and to leave no room for doubt as 
regards the defendant’s right to sell the property in suit, the defendant has 
called before me one Dilaramgir. He deposed that one Mukundgir was the 
chela of the defendant, and Mukundgir adopted the witness as his chela, that 
Mukundgirji died about. eleven years ago and ever since his adoption as 
chela by Mukundgirji the witness has been living with the defendant and 
that the defendant had consented to the adoption of the witness by Mukund- 
girji, and after the death of Mukundgirji the defendant accepted the witness 
as his chela and that the defendant had no other chela. He deposed to the 
custom of the community according to which the defendant has the right 
to sell or mortgage the properties. He-also deposed to the fact that the 
properties were not held on trust but belonged absolutely to the Gooroo. 
According to the custom prevailing in the community, the witness disclaim- 
ed any interest in the properties in suit and admitted the right of the defen- 
dant to sell-off these properties and to the enjoyment of the income thereof 
for his own personal use. The witness said that prior to-the transaction 
in suit, the defendant had sold other properties as the absolute owner there- 
of both in Hyderabad (Deccan) and in Bombay.. In cross-examination by 
Mr. Maneksha the witness said that the defendant had got no other chela. 

Mr. Taraporewalla for the defendant tendered in evidence as exhibit 
No. 1 the plaint and the proceedings and the judgment in Nazlibai’s case 
referred to above. 

The object of calling Dilaramgir as a witness was that assuming that the 
‘property was property held on trust, Dilaramgir being the chela himself was 
the only person entitled to resist alienation by the defendant. He, however, 
has disclaimed by his evidence any ‘interest in the property and, therefore, 
there is no danger of the title of the plaintiffs being challenged by anyone 
interested in the property. 

On the evidence -before me I “have come to the conclusion that the custom 
is proved and that the defendant is the absolute owner of the property in 
suit and that he has got the right to sell this property. 

Costs to be costs in. the sale. 

, Order accordingly. 

_ Attorneys for plaintiffs: N. C. Dalal & Co. 

Attorneys for defendant: Dikshit, Maneklal & Co. 
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Before Mr. Justice Desai. 


KISHINCHAND CHELLARAM v. VISHANDAS AMARNATH.* 


Sale of Goods Act- (III -of 1930), Secs. 48, 54—Vendor—Resale, mght of—Goods sold pass- 
ing into possession of purchaser—Conversion. 

Sections 48 and 54 of the Sale of Goods Act, 1930, contemplate that the unpaid 
geller of goods has not parted with possession thereof to the purchaser and that he 
has therefore a lien on the goods sold, and while he is in possession of them, he has 
got the right of re-sale. The above sections do not contemplate the case where 
the purchaser has already taken delvery of ihe goods. The possession is then 
with the purchaser, and it is not transferred to the vendor by the purchaser subse- 
quently leaving the goods at the vendors door. In such cases the vendor has 
neither the right (except at the request of the purchaser) nor the duty to resell 
the goods. If the vendor disposes of the goods, he is liable on the footing of con- 
version. 

Suir to recover a sum of money. 

On December 30, 1946, the firm of Kishinchand Chellaram (plaintiffs): 
agreed to sell to the firm of Vishandas Amarnath (defendants) by two con- 
tracts 20 bales of raw silk steam filature yarn. The sale was on the following 
terms:— 

“Tf any excise duty or if any Government or municipal tax be levieé on the goods 
sold after this Ankada, the same will have to be borne by the purchasers. 

Goods shipped per S.S. ‘Monroe’ will be delivered on safe arrival after clearmg from 
customs house.” 

The ship arrived in the Bombay harbour about the end of January 1947. 
The defendants were given delivery of the bales on February 6, 1947. The 
defendants paid the price of 5 of the bales. As regards the 15 remaining 
bales the defendants wrote to the plaintiffs on the following day pointing 
out that the bales were found to be without any ticket and called upon the 
plaintiffs to take them back. On the same day the plaintiffs wrote back 
stating that there was no stipulation in the contract for affixing tickets 
and that as the defendants had already taken delivery of the bales accord- 
ing to the contract, the plaintiffs were not bound to take back the bales. 
They called upon the defendants to pay tke price of the 15 bales. The de- 
fendants replied that the affixing of labels was an implied term of the 
contracts and was required by the custom of the bazaar. 

On February 21, 1947, the defendants deposited 10 bales on the pavement 
outside the plaintiffs’ shop at Kalkadevi. The plaintiffs sent the bales to their 
auctioneers for being sold by public auction and called upon the defendants 
to send the remaining 5 bales to the auctioneers, which they did cn March 
13, 1947. 

On March 14, 1947, the auctioneers sold the 15 bales by auction and’ 
realised Rs. 53, 461-146. ` 

To recover the deficit of Rs. 21,649-14-6 the plaintiffs filed a suit on June 
26, 1947. 

The defendants contended that they had no opportunity to examine the 
goods when they took delivery, that they were entitled to reject the bales 
as they had no tickets, that the plaintiffs were bound to give goods with 
ticket under the contracts, that in the alternative, it was an implied term of 
the contracts that goods should bear tickets or that the tickets were requir- 
ed by the custom of the trade, and that thay were not liable for the deficit 
on re-sale. 

K. T. Desai, with M. P. Laud, for the plaintiffs. 

K. A. Somjee, with P. P. Khambatta. for the defendants. 


Desar J. By a contract dated December 30, 1946. the -plaintiffs agreed, to 
sell to the defendants 15 bales of raw silk. steam filature yarn E Grade 
Pounds 20/22 at Rs. 37-8-0 per pound. By the said contract it is provided 

* Decided, February 18, 1948. O.CJ. Suit No. 1751 of 1947. 
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that “goods shipped per S.S. ‘Monroe’ will be delivered on-safe arrival afier 
clearing from the Customs House.” Mr. K. T. Desai, the learned counsel 
appearing for the plaintiffs; has relied on cls. 3, 7 and 9 of the terms print- 
ed at the, back of the contract; whereas Mr.” Somjee, the learned counsel 
for the defendants, has relied on cls. 21 and 22. 

- On February 6, 1947, the plaintiffs delivered the 15 bales to the defend- 
ants. The 15 bales did not bear any tickets. On February 7, 1497, the _ 
defendants wrote to the plaintiffs that the 15 bales were without any tickets, 
that théy had sold the 15 bales to other parties and that Messrs. Bhojaii 
Sobhagchand who had purchased 10° bales from the defendants out of the 
said 15 bales had served the defendants with a telegraphic notice that the 
bales in question were without tickets and that they therefore refused to 
take delivery and that the other two parties to whom the defendants had 
sold the remaining five bales were also refusing to take delivery thereof. 
The defendants further wrote that in the light of what was stated above, 
the -deferidants. were compelled to ask the plaintiffs to take back the 15 
bales and that the bales were lying with the defendants on the plaintiffs’ 
account. By’ their letter dated February 7, 1947, the plaintiffs replied as 
follows:— 


. “We are- ‘surprised to note your asking. ug to take back the bundles on which you 
allege that the tickets are not affixed. We regret we are in no way responsible now 
as the goods have been taken over by you and delivered by us as per the terms of the 
contract, - in which there is no stipulation whatsoever that all the bundles should have 
tickets ‘affixed theretd. Please settle our bill’ immediately and oblige.” 

These two letters crystallise the dispute which arose between the parties. 
Thereafter considerable correspondence passed between them. It is not 
necessaty, in’ my opinion, to refer to that correspondence at length. 

~The’ plaintiffs by their attorneys’ letter dated February 13, 1947, called 

upon: ‘the ‘defendants to pay the sum of Rs. 74,256-6-0 being the price of 
the 15 bales. The defendants denied their obligation. On February 21, 
1947, the defendants returned 10 bales out of the 15 bales to the plaintiffs. 
„Infact the. defendants left the said 10 bales on the pavement adjoining the 
plaintiffs’ shop. By their telegram of that date the defendants said that 
the 10 bales were without tickets and so they were returning them to the 
plaintiffs’ shop and that the defendants were sending also the remaining 
5 bales. By their attorneys’ letter dated February 21 1947, (which letter 
was -written before the 10 bales were left at the plaintiffs’ shop) the plain- 
fa ere upon the defendants to pay the price in respect of the 15 bales 
and a 


“Without prejudice to the above and in order that your clients may not be mulcted 
in further costs and expenses, we are instructed to suggest that the 15 bales of yarn 
taken delivery of by your cliénts from ours should be sent to the auctioneers Messrs. 
Bennett & Co., who should be asked to sell.the same on behalf of the parties concerned. 
Messrs. Bennett & Co. will take delivery of the said goods on behalf of both our clients 
and without prejudice: to the rights of the-parties against each other sell the same and 
pay over the nett sale proceeds of the goods to our clients.” 

‘By another letter dated.February 21, 1947, (written after the 10 bales were 
left at the plaintiffs’ shop) the plaintiffs’ attorneys wrote as follows:— 
“We have advised our clients to keep the goods with them instead of Jetting them 
lie’ on the pavement, but please note that this will be on your clients’ account and at 
their risk. Please let us know as early as possible whether your clients are agreeable 
to the goods being sold through Messrs. Bennett and Company as suggested in our letter 
to you of da ; 
The antf: attorneys sent a reminder by their -letter dated February 
“25,1947, and ‘informed the defendants that the 10 bales were’ being sent 
to ‘Messrs. Bennett &,Co._ with instructions to sell ‘off the,same in the 
L R—81 
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best way possible, but that the sale would be on the defendants’ accounts 
and at their risk. By the said letter the plaintiffs’ attorneys called upon 
the defendants to send to Messrs. Bennatt & Company the five bales ‘in 
their possession so that the same may be sold off in the same way as the 
10 bales. By their attorneys’ letter dated February 28, 1947, the plaintiffs’ 
wrote that the said 10 bales had been forwarded to Messrs.’ Bennett & Co. 
By their attorneys’ letter dated March 3, 1947, the plaintiffs called upon 
the defendants to send to the plaintiffs the remaining 5 bales so that all the 
15 bales may be sold off together by public auction. By their attorneys’ 
letter dated March 3, 1947, the defendants stated: that the market had gone 
down considerably and that it was the plaintiffs’ duty to have the goods 
sold out at the time of default and not wait till the market had gone down 
considerably as it had then. The 10 bales were advertised for sale on 
March 11, 1947, but subsequently under instructions from the plaintiffs the 
sale was ’ postponed to March 14, 1947, when the 15 bales were sold by 
public auction through Messrs. Bennett & Co. on account of the defendants. 
As a result of the said sale. Rs. 54,001-14-6 were realized as the price in 
respect of the 15 bales out of which deducting the auctioneers’ commission 
at the rate of 1 per cent. amounting to Fis. 540, the net sale proceeds came 
to Rs. 53,461-14-6. The plaintiffs have brought this suit to recover’ the 
sum of Rs. 20,870-3-6. I should mention that out of the sum of Rs. 
53,461-14-6, the plaintiffs claim by their plaint to deduct the sum of Rs. 


ae 


75-12-0 for advertising the sale on March 11, 1947, and it is after deducting | 


this sum that they arrive at the aforesaid "figure of Rs. 20,870-3-6 as the 
amount due to the plaintiffs. 

The plaintiffs by their plaint deny that there was any express or implied 
term in the contract that the bales were to bear any ticket or that there 
was any bazaar custom or dhara that tke bales should bear any ticket as 
alleged by the defendants. 

By paragraph 15 of the plaint the plaintiffs in the alternative claim to 
recover the sum of Rs. 21,649-14-6 as damages. The sum of Rs. 21,649-14-6 
is made up of the sum of Rs. 20,870-3-6 with interest calculated thereon at 
the rate of 9 per cent. 


The defendants by their written statement eae that they took delivery 
of the 15 bales on February 6, 1947, and state that they had no opportunity 
to examine the goods when they took delivery. The defendants T that 
they rejected the 15 bales as they had no tickets. In paragraph T the 
defendants state that the plaintiffs are bound under the contract to give 
goods with tickets. In the alternative they plead that it was an implied 
term to give goods with tickets. In the further alternative, they say that 
such was the custom of the trade or bazaar dhara. The defendants deny 
in toto their liability to pay anything to the plaintiffs. 

At the hearing before me the following issues were raised:— 

(1) Whether the suit as framed is maintainable, being a suit to recover the price on 

resale of the goods? 

(2) Whether it was an express term of the contract that the plaintiffs should supply 

goods bearing tickets? 

(3) Whether it was an implied term of the contract that the goods should bear tickets? 

(4) Whether the defendants were entitled to reject the goods on the ground that they 

bore no tickets? 

(5) Whether the resale is binding on the defendants? and 

(6) Whether the plaintiff is entitled to recover any, and if so, what sum from the 

defendants? 

I should mention that Mr. Khambatta, who was then in charge of the 
case on behalf of the defendants, specifically mentioned that he gave up his 
contention about the custom of the trade or bazaar dhara. 
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Parties are agreed about all the important facts and the dates when the 
incidents took place, the only disputed question being whether the defen- 
dants took delivery of the goods after examining them as alleged by the 
plaintiffs or without examining them as alleged by the defendants. That 
dispute to my mind is not material in the view I take of this case. 

I shall, in the first place, consider the defendants’ contention that ıt was 
either an express term or an implied condition of the contract that the 
bales should bear a ticket. Now what is written in the manuscript in the 
contract exhibit A as constituting the description of the 15 bales is that 
the 15 bales were of raw silk steam filature yarn E Grade Pounds 20/22 
shipped S.S. “Monroe”. It is not a term of the contract that in order 
that the goods should be of contract quality, there should be a ticket affixed 
to the said goods. In support of his contention that it was an express term 
of the contract that tickets should be attached to the goods, Mr. Somjee 
relies on cl. 21 of the printed terms printed at the back of the contract 
exhibit A, which is as follows:— 

“Binding packing and fold whatever that may be you are bound to take.” 

I fail to see what bearing this clause has on the rival -contentions on the 
subject. Mr. Somjee more particularly and emphatically relies on cl. 22 
of the contract which says: 

“If goods to arrive by steamer have been sold to you by wire or air mail, then we 
are not responsible for the design, quality, colour, number or label of the goods. What- 
ever goods come the purchaser is bound to take delivery thereof without objection.” 
Mr. Somjee contends that the reason. why it is specifically provided by that 
clause that the plaintiffs were not to be responsible in respect of the label 
of the goods is that it was contemplated by the parties that the goods should 
have a label. I do not think that is a correct construction of that clause. 
What that clause means is that where design, quality, colour, number or 
label is specified in terms in the contract and there is a difference in design, 
quality, colour, number or label in the goods as they actually arrive, in that 
case the plaintiffs are not to be responsible and that the purchaser was 
bound to make delivery without objection. In my opinion there is no ex- 
press condition in the contract that the goods should bear labels. It is 
difficult to understand the value of-tickets in reference to goods as they 
have been sold, especially when tickets carry no vajue with them as pointed 
out hereinafter. 

One Harnarayan Bhambharam Dhingra, a munim in the employment 
of the defendants, was called as a witness on behalf of the defendants. He 
said that the defendants had purchased in all 20 bales, fifteen of them being 
the subject-matter of the suit and the remaining five bales being the sub- 
ject-matter of contract No. 113, which contract was arrived at on the same 
day as the contract in suit, i.e. December 30, 1946. The defendants paid 
for the 5 bales on February 6, 1947, as the 5 bales bore a ticket, but they 
did not pay for the 15 .bales as they did not bear tickets. Harnarayan 
stated that the ticket showed the quality of the goods. Mr. K. T. Desai 
objected to the above answers on the ground that it was an attempt to show 
that the contract was different from what it appeared to be on the face 
of the writing. I asked Mr. Khambatta whether it was stated in the points 
of defence that the ticket indicated the quality of the goods. Mr. Kham- 
batta said that it was not so stated in terms. Harnarayan stated that the 
5 bales bore only one kind of ticket but he could not tell what particular 
ticket was on the 5 bales; it may be any ticket. I asked the witness the 
question: “Is the quality the same whatever may be the ticket or does the 
quality vary according to the ticket?” The only answer that I could get 
was that the quality was written on the ticket, whatever the ticket may be. 
The question was repeated and the answer given was: “Each manufacturer 
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has got his own ticket.” I again asked the witness: “Are the goods sold 
according to the grade, eg. E grade? Or are they sold by the descrip- 
tion of the ticket?” The answer given was: “The grade is written on the 
ticket.” Thereupon in despair I gave up the attempt to get an answer ta 
my question. The reason why I asked that question was that if the tickets 
did not indicate the quality, there was po point in making the ticket a term 
of the contract. , 

In my opinion the goods were sold by description as clearly stated in 
the contract and they were sold without there being any written or other 
obligation to have a ticket attached to the goods. I am, therefore, of the 
opinion that there was no express or implied obligation that the goods should 
bear tickets. In order to hold that there was an implied obligation, I must 
come to that conclusion as a matter of necessity, a conclusion so irresisti- 
ble on the facts of the case, that it was as plain as something written in. 
terms in the contract. In my opinion there are no facts which raise that 
necessary conclusion. In this connection it is significant to note that the 
defendants have given up their case that the custom of the trade required 
that the goods should have a ticket attezhed to them. 

J, therefore, answer issues Nos. 2 and 3 in the negative. In the result 
issue No. 4 must also be answered in tae negative. . 

I shall now come to issue No. 1, namely, whether the suit as framed is 
maintainable, being a suit to recover the price on resale of the goods? Now 
in my opinion this suit is a suit to recover the price of the goods. But the 
plaintiffs having got the goods sold thtough auctioneers and realized certain 
moneys, have got to give credit, and they have, therefore, given credit for 
these moneys against their claim for recovery of the price. Mr. Somjee 
has argued that cls. 7 and 9 of the printed terms at the back of the con- 
tract are not in terms referred to in the plaint, and I must, therefore, dis- 
regard them, and that the plaintiffs claim to resell the goods under cl. 3 of 
the contract in suit cannot be sustained. Mr. Somjee says that cL 3 has 
no application where the goods have been rejected as in this case they 
were by the defendants. In my opinion cls. 3, 7 and 9 have no application 
to the facts of this case. In my opinion this is not a suit to recover the 
deficiency in price on the footing of a ve-sale as referred to in s. 46 and 
s. 54 of the Sale of Goods Act. Sections 46 and 54 contemplate that the 
unpaid seller of goods has not parted with possession thereof to the pur- 
chaser and that he has, therefore, a lien on the goods sold, and while he is 
in possession of them, he has got the right of re-sale. Those sections do 
not contemplate the case where the purchaser has already taken delivery 
of the goods. The possession then is with the purchaser, and it is not 
transferred to the vendor by the purchaser subsequently leaving the goods 
at the vendor’s door. In such cases the vendor has neither the right (ex- 
cept at the request of the purchaser) ncr the duty to resell the goods. If 
the vendor disposes of those goods, he is liable on’ the footing of conversion. 

What then is the position in reference to these goods in which the pro- 
perty had in my opinion passed to the defendants and which they had no 
right to reject? The defendants left the 10 bales opposite the plaintiffs’ 
shop on the pavement against the plaintifs’ will Instead of allowing these 
goods to perish and go waste, the plaintiffs got them sold by publie auction 
along with the other 5 bales after notice to the defendants and on the de- 
fendants’ account. That action of the plaintiffs may be justified or not, 
but that sale was not a re-sale as contemplated by the contract or by the 
Sale of Goods Act. The plaintiffs’ liabilizy being in the nature of liability 
arising on conversion. the plaintiffs, in my opinion, are liable to account to 
the defendants for such price as fairly represents the value of the goods 
at the date of the sale, and no more, especially in a case like this, where 


1948.| KISHINCHAND CHELLARAM V. VISHANDAS AMARNATH (0.C.J.)—Desai J. 485 


the plaintiffs had no other course left open to them. As the sale was not 
a re-sale within the meaning of the Contract or the Sale of Goods Act, the 
question, whether the. sale was unreasonably delayed and the consequences 
of such delay, does not, in my opinion, arise for my decision. If it did, I am 
of the opinion that the sale was not held unreasonably late. The goods 
were left at the plaintiffs’ shop on February 21, 1947, and they had to take 
_ legal opinion as to what should be done with these goods and they had to 
advertise the goods for sale. The sale was advertised for March 11, 1947, 
; and it was postponed to March 14, 1947, in order that all the 15 bales may 
` þe sold together. The only question is whether the price which the plain- 
| tiffs have given the defendants credit for in respect of the said 15 bales is 
, a fair price. In my opinion the sale was a bona fide sale properly’ adver- 
’ tised and conducted, that it was the only proper method of selling off the | 
goods, and the price is in consequence a fair and bona fide price which the 
plaintiffs realized in respect of the goods. The defendants have filed no 
counterclaim claiming damages in respect of conversion of these goods. 
That is natural when one remembers that the defendants’ contention is that 
they had nothing to do with these goods. I answer issue No. 1 in the 
affirmative. 
` As regards issue No. 5, the re-sale was not a re-sale within the meaning 
‘of the Sale of Goods Act. But the actual re-sale as it took place is bind- 
ing on the defendants in the sense that the price realized at the re-sale was 
a fair price. I answer issue No. 5 in the affirmative. 

So far as the claim for interest is concerned, the Sale of Goods Act, s. 61, 
applies. I, therefore, award the plaintiffs interest but at the rate of 6 per 
cent. only instead of at the rate of 9 per cent. as claimed by the plaintiffs. 

So far as the claim for Rs. 75-12-0 being charges of the advertisement for 
the first sale is concerned, Mr. K. T. Desai gives up his claim in respect of 
the same. i 

In the result there will be a decree in favour of the plaintiffs for 
Rs. 20,794-7-6 with interest on Rs. 74,256-6-0 at the rate of 6 per cent. from 
February 6, 1947, till March 14, 1947, further interest on Rs. 20,794-7-6 
at the rate. of 6 per cent. from March 15, 1947, till judgment, costs of the 
suit and interest on judgment at 4 per cent. Costs to include costs of the 
chamber summons. 

Suit decreed. 


Attorneys for plaintiffs: Mulla & Mulla. 
Attorneys for defendants: Mazgaonwalla & Co. 


Before Mr, Justice Desai. 
JUHARIMAL SENAJI v. LILADHAR MADHAVJI SATWARA.* 


Bombay Agricultural Debtors’ Relief Act (Bom. XXVIII of 1947), Secs. 2(3), 19—Whe- 
ther Act applies to Courts in City of Bombay—Suits against agriculturists—Whe- 
ther Bombay Courts bound to transfer such suits. 

The provisions of the Bombay Agricultural Debtors Relief Act, 1947, do not apply 
to the City of Bombay. 
Hence, Courts in the City of Bombay are not bound to transfer suits filed against 
agriculturists, under s. 19, to the “Court” as defined in s. 2(3) of the Act. 
Surr to recover a sum of money. 
On June 30, 1946, Juharimal Senaji (plaintiff) lent Rs. 4,500 to the defen- 
dant Liladhar Madhavji on a promissory note. He similarly lent Rs. 400 
on December 2, 1946, and Rs. 50 on January 30, 1947. 


‘Decided, July 22, 1948. O.CJ. Suit No. 1158 of 1947. 
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The plaintiff sued on April 28, 1947, in the Bombay High Court, to re- 
cover Rs. 5,952 due on the promissory notes from the defendant. 

The defendant contended by his writen ‘statement .that the High Court 
had no jurisdiction to try the suit, owing to the Bombay Agricultural Debt- 
ors’ Relief Act, 1947, as he was an agriculturist holding lands at Thana, his 
income from non-agricultural sources did not exceed 33 per cent. of his 
total income, and his total debts were below Rs. 15,000. 


N. A. Mody, for the plaintiff. N 
S. A: Desai, for the defendant. 


Dzsar J. The plaintiff has filed this suit against the defendant to re- 
cover three sums, one of Rs. 4,500 lent by the plaintiff to the defendant 
on June 30, 1946, another of Rs. 400 lent by the plaintiff on December 2, 
1946, and a third sum of Rs. 50 lent by the plaintiff on January 30, 1947. 
The plaintiff, in addition to these three sums, claims interest, with the 
result that the total amount now claimed by him is Rs. 5,952 and interest. 
In paragraph 7 of the plaint the plaintiff says that the defencant resides in 
Bombay. It is not stated that the defendant ordinarily resides in Bombay. 

By his written statement the defendant has raised various defences, the 
first of which is contained in paragraph 1 of his written statement. That 
paragraph states as follows: 

“The defendant holds land for agricultural purposes in the Thana District and has 
been cultivating land personally; his annual income from sources other than agri- 
cultural and manual labour does not exceed 33 per cent. of his total annual income and 
his total debts are below Rs. 15,000. The defendant therefore submits thet he is a debtor 
within the meaning of the Bombay Agricultural Debtors’ Relief Act. 1947, and this 
Honourable Court has no jurisdiction to try this suit.” l 

In paragraph 2 the defendant claims the benefit of being an agriculturist 
within the meaning of the Dekkhan Agriculturists’ Relief Act 1879, and 
submits that for that reason also this Court has no jurisdiction to try the 
suit. By paragraph 10 the defendant says that the plaintiff is entitled if 
at all to recover from the defendant only a sum of Rs. 3,400 with interest 
thereon at 6 per cent. per annum. T: i 

The statement made in paragraph 7 of the plaint that the defendant re- 
sides in Bombay is not denied. The written statement does not mention 
the area wherein the defendant ordinarily resides or the Court of the Civil 
Judge having ordinary jurisdiction in that area. 

On these pleadings the following issues were raised:— 

1. Whether the defendant is a debtor within the meaning of the Bombay Agri- 
cultural Debtors’ Relief Act, 1939, or 1947? 

2. Whether the defendant is an agriculturist within the meaning of the Dekkhan 
Agriculturists’ Relief Act, 1879? 

3. If either of the first two issues is answered in the affirmative, whether this 
Honourable Court has jurisdiction to try the suit? 

The last issue is: 

4. What is the amount due and payable to the plaintiff by the defendant? 

As far as these issues are concerned, I must point out that che issue that 
the defendant is a debtor within the meaning of the Bombay Agricultural 
Debtors’ Relief Act, 1947, does not arise on the written statement. In my 
opinion that defence should in terms have been raised. No application 
for amendment of -the written statement was made. It is not a question 
of law only but 4 question of fact and law. The issues in this case were 
handed in after the arguments as regards the Act of 1947 commenced. The 
issue on the Act of 1939 was raised by Mr. S. A. Desai as a result of the 
argument which Mr. N. A. Mody advanced after Mr. Desai had finished his 
opening address on the Act of 1947. In my opinion he is not entitled to 
raise the defence based on the Act of 1939. 
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I shall now consider the provisions of the Bombay Agricultural Debtors’ 
_Relief Act, 1947, as I have to decide whether a$ a result of that Act this 
Court has no jurisdiction to try this suit. Mr. S. A. Desai. has drawn my 
attention to the preamble to the Act which says as‘ follows:— - 

“WHEREAS it is expedient to consolidate and amend the law. for the relief of agri- 
cultural debtors in the Province of Bombay and for certain ‘other purposes specified 
therein: It is hereby enacted as follows” :— 

Section 1 reads as follows:— 

“This Act may be called the Bombay Agricultural Debtors’ Relief Act, 1947. 

“It extends to the whole of the Province of Bombay except the City of Bombay.” 

The -whole argument centres round those important words “except 
the City of Bombay.” Mr. Desai has contended that the object of the Act 
was to give relief to agricultural debtors in the Province of Bombay, but 
that so far as agricultural debtors in the City of Bombay holding lands in 
Bombay were concerned, the intention of the Legislature was not to give 
them ‘the relief which was meant for other agricultural debtors in the Pro- 
vince of Bombay. Mr. Desai says that if a man owned ‘land in Bombay 
only and resided in Bombay, the benefit. of the Act was not intended to be 
given to him. If a man owned land in Bombay but was not resident in 
Bombay and also held land outside Bombay, Mr. Desai contended that the 
Bombay land would be taken into consideration along with the other lands 
outside. Bombay for the purposes of the Act of 1947. Mr. Desai has drawn 
my attention to s. 2, sub-s. (3), which defines the word “Court” used in the 
Act and to the word “debtor” which is defined in s. 2, sub-s. (5). Mr. Desai 
has also drawn my attention to s. 15 of the Act and to s. 19. Under s. 19, 
sub-s. (1), all suits....in respect of any debt pending in any civil or re- 
venue Court shall, if they involve the questions whether the person from 
whom such debt is due is a debtor and whether the total amount of debts 
due from him on the date of the application exceeds Rs. 15,000, be trans- 
ferred to the “Court”. Mr. Desai argues that the words “Civil (or revenue) 
Court” include the High Court of Bombay, and that the present suit should 
be transferred to the “Court” within the meaning of the Act as the defen- 
dant is not residing in Bombay. Mr. Mody on the other hand argues that 
on a plain reading of s. 1 the Court im the City of Bombay is expressly 
excluded from the operation of the Act. He says that the word “it” in 
sub-s. (2) of s. 1 which talks of “Tt extends to the whole of the Province 
of Bombay except the City of Bombay” includes all sections contained 
ri Act, and, therefore, he reads s. 1, sub-s. (2), in reference to s. 19 as 
follows:— 

“The -provisions of s. 19 extend to the whole of the Province of Bombay 
except the City of Bombay.” 

I am inclined to accept that view. tn other words s. 19 read with s. 1, 
sub-s. (2), must be held to read as follows:— 

“All suits pending in any Civil Court in the Province of Bombay, except 
in the City of Bombay (meaning except in Courts in the City of Bombay) 
shall be transferred to the ‘Court’ within the meaning of the Act of 1947.” 
If it was intended to take away the jurisdiction of the High Court of Bom- 
bay; the Legislature should have used the necessary words for that pur- 
pose. Not only are there no words taking away the jurisdiction of the 
High Court of Bombay, but, on the contrary, my reading of s. 1, subs. (2). 
is that that jurisdiction is expressly preserved. Mr. Desai has rightly ap- 
pealed to me that this can scarcely be in consonance with the spirit of this 
legislation. I have however to deal with the plain language of the Act 
and not with the policy underlying it which led to the enactment of the 
several provisions therein contained. Mr. Mody has drawn my attention 
to Bombay Act XXVII of 1939 called the Bombay Agricultural Debtors 
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Rehef Act, 1939, and the provisions of s 37 thereof which correspond to 
the provisions contained in"s. 19 of the Act of 1947. Mr. Mody points out 
that under s. 2 of the Act of 1939 the provisions of s. 37 have been express- 
ly stated to “extend to the whole of the Province of Bombay. He, there- 
fore, concedes that under s. 37 of the Act of 1939 the High Ccurt of Bomi- 
bay was bound to transfer the suits to the Board mentioned in s. 37. Mr. 
Mody has also referred me to the provisions of the Dekkhan Agriculturists’ 
Relief Act of 1879. He says that by s. 1 of that Act, s. 11 has been extended to 
the whole of British India. By s. 11 of that Act it is provided that every suit 
of the description mentioned in s. 3, cl. (w), may, if the defendant, or, when 
tbere are several defendants, one only if such defendants is an agriculturist, 
be instituted and tried in a Court within the local hmits of whose jurisdic- 
tion such defendant resides, and not elsewhere. Mr. Mody says there are no 
such express words taking away the jurisdiction of the Bombay High Court 
under the Act of 1947. When faced with this difficulty, Mr. S. A. Desai tried 
to argue that the Act that he was thinking of was not the Act of 1947 but the 
Act of 1939. He said that this suit was filed on April 28, 1947, and the pre- 
sent Act came into force in May 1947, and, therefore, the Act which was in 
force on the date of the suit was the Act af 1939 and the provisions of that 
Act must be held to apply to this suit now that the question kas come up 
before me for consideration whether this Court should transfer the suit. Mr. 
Mody points out that if that be so, the defendant is faced with this further 
difficulty that there are no Boards today in existence within the meaning 
of the Act of 1939 to whom this suit can be referred as provided by s. 37 
of that Act, those Boards having been abolished by the Act of 1947—see 
s. 56 of the Act of 1947. I accept Mr. Mody’s argument in this behalf. 
Even if it was permissible for Mr. Desai to argue that the Act of 1939 ap- 
plies, which I think is not permissible, the Act of 1939 is inapplicable since 
there are no Boards to which this suit can be transferred, and the jurisdic- 
tion of the High Court remains unaffected in that behalf. 

Mr. Mody has contended that under the Act of 1947 it is not the location 
of the land but the residence of the owner of the land which is a matter 
of moment, and, therefore, he says that it is wrong to allege that the words 
“City of Bombay” in s. 1 refer to the land in the City of Bombay, as Mr. 
Desai seemed to suggest. He says that the words “except in the City of 
Bombay” mean except to Courts in the City of Bombay, and he goes fur- 
ther and says that the Act does not apply to persons ordinarily resident in 
Bombay or to land in Bombay. In my opinion the provisions of the Act 
of 1947 do not apply to the City of Bombay and that Courts in the City of 
Bombay are not bound to transfer the suit to the “Court” within the mean- 
ing of the Act of 1947. As regards the Act of 1939, there being no Board 
to which the transfer can be made under the provisions of that Act, the 
jurisdiction of the High Court of Bombay -to try this suit remains un- 
affected. 


The whole of the above discussion as regards the Act of 1947 arises out 
of the defendant’s submission in paragraph 1 of the writtén statement that 
he is a debtor within the meaning of the Bombay Agricultural Debtors’ 
Relief Act of 1947 and this Court has no jurisdiction to try this suit. The 
Act of 1939 is not referred to in paragraph 1 of the written statement, and 
I have already expressed my opinion that the defendant is not entitled to 
rely on that Act, as that defence raises not only a question of law but also 
a question of fact. When faced with this difficulty, Mr. Desai referred me 
to the judgment of the Appeal Court in this suit (Appeal No. 67 of 1947, 
decided by Chagla C.J. and Tendolkar J., on March 3, 1948). That appeal 
arose out of a refusal by Mr. Justice Coyajee to give leave to the defen- 
dant to defend the suit when it came on for hearing before him on a sum- 
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mons for judgment and when he passed a decree on admissions against’ the 
defendant: ‘The-defendant preferred an appeal, and the appeal was allow- 
ed. In the course of his judgment, Chagla C. J. said: 

“No` further pleadings are necessary because the affidavit of the defendant may be 
treated as the written statement where the point has been clearly raised.” 
Though the defendant had the right to have his affidavit treated as his 
written statement, he has chosen'to’ put in a written statement, and I am 
therefore not inclined to refer to the affidavit of the defendant dated 
August 25, 1947. Mr. Desai said that in paragraph 3 of that affidavit the 
defendant has not referred to the year of. the Act and has only referred in 
general terms to the Bombay Agricultural Debtors’ Relief Act and that he 
is therefore entitled to rely on the Act of 1939. I do not think so, as the 
defendant by his written statement has expressly chosen to rely on the 
Act.of 1947. If as Mr. Desai says now the Act of 1947 does not apply, then 
there is no defence on the Bombay Agricultural Debtors’ Relief Act raised 
which I have to try. 


There is one further point which I -would like to arate attention and 
which does not seem to have been appreciated by counsel in the case who 
ee the matter before me. The Act ,of 1947 defines “debtor” as fol- 
ows:— 

“Debtor” means— f 

(a) an individual— “ i 

(i) who is' indebted; . í 

(ii) who holds land used for agricultural purposes or has held such land at any 
time not more than 30 years before the 30th January 1940, which has been transferred 
whether under an instrument or not and which transfer is in the nature of a mortgage 
although not purporting to be so; 

(ii) who has been cultivating land personally for the cultivating seasons in the 
two years immediately preceding the date of the coming into operation of this Act or 
of the establishment of the Board concerned under the repealed Act; and 

(iv) whose annual income from sources other than agriculture and manual labour 

does not exceed 33 per cent. of his total annual income or does not exceed Rs. 500, 
whichever is greater. 
This means that the individual referred to in s. 2, sub-s. (5) (a), is a person 
who complies with all the requirements of sub-cls. (i) to (iv) of sub-cl. 
(a) and particularly in this case of s. 2, sub-s. (5) (a) (iii). The aver- 
ments made in paragraph 1 of the written statement are not sufficient to 
constitute the defendant a “debtor” within the meaning of s. 2, sub-s. (5) 
(a) (iii). The defendant’s submission that he is a debtor, because of the 
facts alleged in paragraph 1 of the written statement, within the meaning 
of the Act of 1947, is therefore not correct, and therefore his further sub- 
mission that this Court has no jurisdiction is also not correct. 


It is clear on a reference to paragraph 1 of the written statement that 
the Act contemplated therein is the Act of 1947. Assuming that the Act 
of 1939 was the Act contemplated by the defendant, even then the material 
facts contemplated by s. 2, sub-s. (6), of that Act, which are necessary to 
constitute a “debtor” within the meaning of s. 2, subs. (6), are not set 
out—see s. 2 (6) (3), which says, “who has been cultivating such land per- 
sonally from a date prior to the ist of April 1937.” and s. 2(6) (4), which 
says, whose annual income from sources other than agriculture and manual 
labour does not ordinarily exceed 20 per cent. of his total annual income. 
or does not exceed Rs. 300, whichever is greater. Now those are questions 
of fact which, in my opinion, should have been set out in the written state- 
ment. These are, however, not so set out, nor is the Act of 1939 referred 
to, and I am therefore confirmed in my opinion that the defendant is not 
entitled to raise any defence on the Act of 1939. 


? 
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Mr. Mody for the plaintiff points out that in the plaint it is stated in 
paragraph 7 that the defendant resides in Bombay and that this allegation 
is not denied in the written statement. I: is true that the defendant says 
in his written statement that he holds land for agricultural purposes in the 
Thana District and has been cultivating land personally which would sug- 
gest as if he was residing within the jurisdiction of the Thana Court. 
But both in the Act of 1939 and in the Acz of 1947 the expression “to culti- 
vate personally” has been defined to mean “to cultivate by one’s own la- 
bour or by the labour of any member of one’s family or by servants or 
hired labour under one’s personal supervision or the personal supervision 
of any member of one’s family.” From this it follows that a man may be 
residing in one place and cultivating land personally at another place. The 
defendant by his affidavit stated that he was residing at Borivli but he has 
not raised that contention by his written statement. Mr. Mody says that 
the word “Court” in the Act means the Court having ordinary jurisdiction 
in the area where the defendant resides, and he says that as the defendant 
must be deemed by his written statement to have admitted that he was 
residing in Bombay, it follows that’ the Bombay High Court has jurisdic- 
tion. But I must point out that that submission is not correct as the defini- 
tion of the word “Court” refers to “ordinary” residence. Now a man may 
be residing at more than one place—see Mulla’s Civil Procedure Code, 
Eleventh edition, page 116, Orde v. Skinner.’ But ordinary residence is 
not the same as residence. In my opinion if the defendant wanted to have 
this suit referred to the “Court” within-the meaning of the Act of 1947, he 
should have mentioned the “Court” within whose jurisdiction he was ordi- 
narily residing, as that is a question of fact and not of law. 

If, therefore, the defendant is not a “debtor” within the meaning of the 
Act of 1939 or the Act of 1947, it may well be that the whole of the ahove 
discussion was unnecessary. But I expr2ssed my opinion on that ques- 
tion as the point about the defendant not being a “debtor” within the 
meaning of the Act of 1939 or the Act of 1947 was not argued before me. 

For the reasons aforesaid I answer issue No. 1, namely, whether the 
defendant is a debtor within the meaning of the Bombay Agricultural 
Debtors’ Relief Act, 1939 or 1947, in the negative. 

As regards issue No. 2, namely. whether the defendant is an agricul- 
turist within the meaning of the Dekkhan Agriculturists’ Relief Act, I refer 
the suit to the Commissioner for ascertaining whether the defendant’s in- 
come from agricultural sources for three years prior to the institution of 
the suit exceeds the income from non-agzicultural sources. 

As regards issue No. 3, namely. if either of the first two issues is answer- 
ed in the affirmative, whether this Honcurable Court has jurisdiction to 
try the suit, this will have to await the findings of the Commissioner. 

So also issue No. 4 as to the amount due and payable to the plaintiff 
also will have to stand over. 

As regards costs, the defendant will have to pay to the plaintiff the costs 
of and incidental to the hearing of the first issue. Further costs and further 
directions are reserved. 

Order accordingly. 

Attorneys for plaintiff: Haridas & Co. 

Attorneys for defendant: Chandrasen & Co. 


1 (1880) LR. 7 IA. 196. 
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APPEAL FROM ORIGINAL CIVIL. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Coyajee. 
F. RANCHODDAS v. NATHMAL HIRACHAND & CO.* 


Contract—Absolute or conditional—Term of contract—“Goods to be given delivery of 

when they arrived”—Clause deals with mode of performance of contract—“On 
arrival” — When arrived”—“On”. 
. The defendants contracted with the plaintiffs to sell to them some pieces of 
American parachute cloth of January-February shipment, “the goods to be given 
delivery of when they arrived.” The defendants having failed to deliver the goods, 
the plaintiffs sued to recover damages for breach of the contract. A question arose 
whether the above was an absolute contract or a contract conditional on the arrival 
of the goods in India: — 

Held, that when the parties provided that the goods were to be given delivery of 
“when they arrived,” they were dealing with the mode of performance and not with 
the question of the very obligation to perform the contract; and that, therefore, 
the contract was an absolute contract and not a conditional contract. 

Hurnandrai v. Pragdas; followed. 

i Tribhovandas v. Nagindas, commented on. 
` Contract to sell goods. 

On January 22, 1947, Nathural Hirachand & Co. (defendants) contract- 
ed with the plaintiffs F. Ranchhoddas to sell to them 300 pieces of Ameri- 
can parachute cloth, under a contract which was in the Gujrati language 
and which ran as follows: — 

q. AL AİLA AVAL Hla Adal Hla BOL AL Ate aerate RA yor Tani AeA B 
whelk BIA Cat) ear Vs, 
sald. 
Add 20038 HR AA o) di. RA~L-Ve. 
Aaye Wdlsd, ular lA sel RY AA Boo ARAL. 3. gau B Wis Blea AA Ae aA, 
PAL A ALR AA AARU Wes BE U ARAA GALA vaadl—azadl Nye Wa B a 
me Wa AA LY WA at ura UW AUN Vs 1 2. Vooe) Ae BAA Uda Wert Aaa Ys 
Guat AA 3. Rweco) UdINAL Bast HUD 3. xo) Wy Say UA a VB. 
sl. Gls. 

The contract when translated into English ran as follows:— 

(1) If the goods mentioned in this ankda are ‘Banto’ goods then the same are sold 
agreeably to the terms of the mill contracts. . 

Purchaser F. Ranchhoddas (Poona) Ravivar Peth. Through Broker:— 

The 30th of Maha Vad of the Samvat year 2008 (ie.) the date 22-1-47. 

American five coloured parachute (cloth) having 24 ribstitches pieces (300) three 
hundred at Rs. 61-8-0 sixty-one annas eight net. 

These goods of H. Bisnesara & Co. purchased by us are sold to you of January- 
February shipment. The goods ate to be given delivery of when they arrive. Against 
the said goods a deposit of Rs. 2,000 two thousand by a cheque drawn on the Punjab 
National Bank, Poona, and Rs. 2,700 two thousand seven hundred in cash in all Rs. 4,700 
four thousand seven hundred have been received. 

Handwriting of Hirachand. 

The defendants failed to make delivery of the goods to plaintiffs. 

On March 31, 1947, the plaintiffs called upon the defendants to hand 
over the goods to them, and intimated that if the defendants failed to do 
so by 12 noon of April 3, 1947, the default would be treated as a breach 
of the contract on the part of the defendants. On April 1, 1947, the defen- 
dants replied to the above stating that the goods had not arrived, and that, 
therefore, they were not bound to deliver the same, nor were they liable 

* Decided, March 3, 1949. O.CJ. Appeal 1 (1922) 25 Bom. LR. 537, p.c. 


No. 24 of 1948: O.CJ. Suit No. 1970 of 2 (1919) 21 Bom. LR. 1137. 
1947. 
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to do so as the contract between the parties stood cancelled because of the 
non-arrival of the goods. They also enclosed a cheque for Rs. 4,700. Fur- 
ther correspondence ensued between the perties, and on April 8, 1947, the 
defendants tendered Rs. 4,700 to the plaintiffs. On the same day the plain- 
tiffs tendered Rs. 18,450, the full price of the goods to the defendants and 
-called upon them to deliver the goods, but the defendants refused the 
tender and expressed their inability to deliver the goods. 

On July 14, 1947, the plaintiffs filed a suit to recover a sum of Rs. 7,650 
from the defendants as damages for breach of contract by the defendants— 
the sum being the difference between the contract price and the market 
-price of the goods on Apnil 8, 1947. 

The defendants in their written statemert contended: 

“The coniract was conditional on the arrival of the goods from America. The goods 
have not arrived resulting thus in the non-fulfilment of the contingency on the hap- 
pening of which alone the contractual obligation of the defendants was to come into 
existence. Under the circumstances the contract became unenforceable against the 
defendants and the defendants were discharged from their contractual obligation. The 
defendants contend that there was an implied condition in the contract that the deli- 
very of the contract goods was to be given only if the goods arrived. In the alternative 
tke defendants say that by reason of the order of the American Government freezing 
the parachute cloth available in the market, the contract was frustrated end the de- 
fendants were released thereafter from their obligation under ‘the contract.” 

The suit was heard by Bhagwati J. who dismissed it on March 18, 1948, 
-and delivered the following judgment. 


Buacwatt J. This is a suit filed by the plaintiffs to recover from the 
defendants damages for breach of a contract to supply 300 pieces of para- 
chute cloth to them. The contract was entered into on January 22, 1947, 
and the important term of the contract as regards delivery was that: 

“These goods of H. B. Sanesara & Co. purchased by us are sold to you for Januars- 

February shipment. The said goods are to be given delivery of on arrival.” 
The due date for delivery of the goods was some time towards the end of 
March, 1947. The plaintiffs called upon the defendants to give delivery 
of the same to them. The defendants, however, failed and neglected to 
-do so, contending that the goods had not arrived and that they were not 
liable to deliver the same to the plaintiffs. The plaintiffs denied that the 
defendants were excused from the liability to deliver the goods, made a 
tender of the price of the same, and ultimately filed this suit to recover- 
damages as on a breach by the defendants an April 8, 1947. 

In the written statement which the defendants filed they inter alia con- 
tended that the contract was conditional or the arrival of the said goods 
from America, and the goods not having arrived, they were discharged 
from their contractual obligation. They therefore denied their liability to 
pey anything to the plaintiffs. 

Arising on the pleadings counsel for the defendants raised certain issues 
which were in connection with the alleged receipt of the goods by the de- 
fendants and also the alleged conversation which Himatlal of the defen- 
dents had with the plaintiffs as regards tke plaintiffs taking delivery of 
certain goods which the plaintiffs were not bound to do under the terms 
of the contract. Counsel for the plaintiffs, however, intimated to me that 
he did not want to rely upon these allegations and, therefore, I answered 
issues Nos. 1, 2 and 3 in the negative. Counsel for the defendants thereupon 
asked for leave to raise further issues which appertained to the defence 
taken up by the defendants in their written statement that the contract 
was conditional on the arrival of the goods from America and that on the 
non-arrival thereof they were discharged “rom liability. These are the 
issues on which the hearing has proceeded before me. 
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The points which arise for my determination in this suit therefore are: 

(1) whether the contract was an absolute one or was conditional on the 
arrival of the goods from America ? 

(2) whether the goods arrived from America? and consequent ,on my 
decision of these two points, 

(3) whether the defendants were discharged from liability under the 
contract ? 

I have already set out the term as to delivery in the contract. According 
to that term the goods which the defendants had to deliver to the plaintiffs 
were the goods which they had purchased from H. B. Sanesra & Co. They 
were to be of January-February 1947 shipment and they were to be given 
delivery of on arrival. Counsel for the defendants has contended that the 
words “on arrival” or “to arrive” are interchangeable, that these words “on 
arrival” or “to arrive” import a contingency or a condition precedent which 
‘should be ‘fulfilled before the defendants can be held liable for non-delivery 
of the goods, and that the goods not having arrived the defendants were 
discharged: from all liability under the contract. Counsel for the plaintiffs 
has, on the other hand, contended that the words “on arrival” merely fix 
the time of delivery of the goods but are not a condition precedent to the 
obligation to deliver ‘at all, and therefore, whether the goods arrived or 
not, there was an absolute obligation on the part of the defendants to deliver 
the goods to the plaintiffs, ‘and the defendants not having delivered the same, 
they were liable to the plaintiffs in damages. What I have, therefore, got to 
construe is' what is the effect of these words “on arrival” used in the con- 
tract. i 

Counsel for the defendants in support of his contention has drawn my at- 
tention to several authorities. Halsbury’s Laws of England, Vol. XXIX, 
p. 47, ‘note (p):— - ~ 

“Where there is a contract for the sale pf goods to arrive, or ‘on arrival’, the absence 
of terms creating such warranty, the seller does not warrant the arrival of the goods, 
‘but the contract is on both sides contingent on their arrival, and when a particular- 
ship is named, contingent both on the arrival of the ship in the ordinary course, and 
within the time stated, if any, and on the goods being on board; where there is a war- 
ranty that the goods are in a ‘particular ship, the contract is subject to the single 
contingency of the arrival of the ship.” 

Benjamin on Sale, Library edition, p. 613:— 

“It appears from this review of the decisions that contracts of this character may 
be classified as follows:— a 

(2) The language `of the contract may, however, show that the words ‘arrival’ or 
‘to arrive’, are used only in connection with the goods. In such a case that is only a 
single condition precedent, viz., the arrival of the goods. And semble that ‘to be ship- 
ped’ or ‘on shipment per ship A on arrival,’ or ‘to arrive,’ import such a single condi- 
tion.” i : è 

He cited before me a decision of our Appeal Court in Tribhovandas 
v. Nagindas,! where the terms of the contract were that the goods which 
were to arrive were sold to the plaintiff, those purchased by the defendant 
from Graham & Co. were sold to him, they were to be delivered as and 
when the same might be received and were to be delivered on the safe 
arrival of the steamer. The terms of this contract came to be construed in 
the first instance by Macleod-C. J. and he held on the construction of those 
terms that there was no warranty-on the part- of the defendant that the 
goods would arrive and the obligation to deliver the goods was not absolute, 
and the goods not having arrived, the defendant was absolved from perform- 
ing his part and delivering the goods. This decision of Macleod C. J. came 
in appeal before a bench constituted by Heaton J. and Marten J. Both the 
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learned Judges construed these terms of the contract as importing a con- 
tingency or condition precedent, viz. the arrival of the goods, only on the 
fulfilment of which the defendant could be held liable to the plaintiff. 
Marten J. quoted the passages which I have noted above and came to the 
conclusion that it was not an absolute oblization undertaken by the defend- 
ant, but it was contingent on the safe arrival of the steamer. No doubt in 
this judgment of his the learned Judge put particular reliance on the words 
“to be delivered on the safe arrival of the steamer” as definitely confirm- 
ing him in the opinion that there were expressions in the cortract which 
imported words of contingency. This, however, is not to my mind the 
only expression on which that conclusion could be reached by the learned 
Judges of the Appeal Court in Tribhovardas v. Nagindas. As has been 
noted. in the various authorities in England compiled in Halsbury’s Laws 
of England, Vol. XXIX, p. 47, note (p), and Benjamin on Sale, p. 613, 
quoted above, what the Court has got to Co is to give proper effect to the 
words “to arrive” or “on arrival”. The zoods are to be imported from 
abroad. They are of a particular shipment and the parties stipulate that 
the goods are to be delivered on arrival. These words to my mind do not 
import an absolute obligation undertaken by the defendants to deliver 
the goods, whether the goods arrive or not, but they import words of con- 
tingency or a condition precedent to the defendants being called upon to 
deliver the goods. The contract being for the goods to arrive or for the 
goods to be delivered on arrival, which words, as I have stated above, are 
one and the same in their import, there is no absolute obligation under- 
taken by the defendants to deliver the goods, whether they arrive or not. 
-The only obligation which the defendants undertake under the term of 
such a contract as this is to deliver the goods to the plaintiffs if they arrive, 
and not otherwise; This contingency or condition precedent has got to be 
aera before the defendants can be held liable as on non-delivery of the 
goods, 

To get away from the effect of this judgment of the Appeal Court in 
Tribhovandas v. Nagindas and the authorities which I have quoted above, 
counsel for the plaintiffs relied upon a decision of the Privy Council in 
Hurnandrai v. Pragdas.' The contract in that case was a contract for 
“bunto” goods, goods to be manufactured by a certain mill in Bombay. 
The term of the contract as to delivery was that: 

“The goods are to be taken delivery of as and when the same may be received from 
the Mill. Delivery to be caused to be given in full by December 31, 1918.” 

On a construction of this term of the contract their Lordships of the Privy 
‘Council observed (p. 538): 

“It was also suggested that the words ‘as and when the same may be received from 
the Mills’, should be construed, as if they were ‘if and when the same may be received 
from the Mills.’ This is to convert words, which fix the quantities and times for deli- 
yeries by instalments, into a condition precedent to the obligation to deliver at all, and 
virtually makes a new contract.” 

I respectfully endorse all that has fallen from their Lordships of the 
Privy Council. There is no warrant to construe the words “as and when 
the same may be received from the mills” as if they meant “if and when 
the same may be received from the mills.” If the words in the contract 
were “as and when they were received from H. B. Sanesra & Co.” or any- 
thing of that type, I should certainly have held that the contract was an 
absolute contract and there was no contingency or a condition precedent 
imported into the same. The words in the contract before me, however, 
are that the goods are to be delivered on arrival, which words have been 
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definitely construed and interpreted by the authorities which I have quoted 
above as importing a contingency or a condition precedent. There is 
nothing in the judgment of their Lordships of the Privy Council in Hur- 
nandrai v. Pragdas to make me depart from this view. The utmost that 
can be said in favour of the plaintiffs is that the words “on arrival” are 
capable of two meanings, (1) as and when they arrive, and (2) if and when 
they arrive. If the words “on arrival” are capable of both these construc- 
tions, there is nothing in the circumstances of this case to lead me to the 
conclusion that these words meant only “as and when they arrive” to bring 
the words within the dicta of their Lordships of the Privy Council in Hur- 
nandrai v. Pragdas. I am no doubt aware that in the judgments of their 
Lordships of the Appeal Court in Tribhovandas v. Nagindas as also in the 
judgment of Macleod C. J. which came in appeal there, the words “as and 
when the same may arrive” were construed as importing a contingency 
or a condition precedent. If that was the only thing, certainly the decision 
of their Lordships of the Privy Council in Hurnandrai v. Pragdas would 
. have made a difference in favour of the plaintiffs. I am, however, inclined 
on the construction of the words “on arrival” as they stand in this contract 
to follow the authorities which have been collated in the passages from 
Halsbury’s Laws of England, Vol. XXIX, and Benjamin on Sale, which I 
have quoted above, and to-follow the decision of their Lordships in Tribho- 
wandas v. ‘Nagindas and to hold accordingly that the words in the contract 
did not import an “absolute obligation but imported a contingency or a 
condition precedent, viz. the arrival of the goods before the defendants 
could be held liable for non-delivery of the goods to the plaintiffs. 

The plaintiffs appealed, 

Sir Jamshedji Kanga, for the appellants. 

C. K. Daphtary, Advocate General, with H. V. Shah, for the respondents. 


Caacua C. J. This appeal raises'a very narrow question as to the con- 
struction of a contract. The contract was for the sale by the defendants 
' of American five coloured parachute (cloth) having 24 ribsticks pieces 300 

at Rs. 61-8-0. The contract states that these goods belonged to H. Bisa- 
nesara & Co. and they were of January and February shipment. Then 
the contract goes on to say that the goods were to be given delivery of when 
they arrived. The rest of the terms are not material for the purposes of 
this appeal, and the only question that arises for our determination is whe- 
ther this was an absolute contract or a contract conditional on the arrival 
of the.goods in India. The plaintiffs filed the suit, from which this appeal 
arises, for breach of contract in that the defendants failed to give delivery 
of the goods, and claimed damages. The learned Judge held that the con- 
tract was a conditional contract and that as the goods had not arrived in 
‘India there was no obligation upon the defendants to give delivery of the 
-goods to the plaintiffs, and he thereupon dismissed the plaintiffs’ suit. Now, 
-it is not very wise nor very safe to construe terms of a contract with the 
assistance of decided cases. Every. contract must be construed on its own 
-terms and, therefore, before I refer to the cases that were cited at the bar 
I would like to consider the terms of the contract itself. It is perfectly 
-true that on the face of the contract the goods that the defendants were 
selling: were goods that were to arrive from a foreign country. The goods 
-are mentioned to be American goods and it is also stated that they are to 
‘be of January and February shipment. The question is whether the seller 
undertook an unconditional obligation to deliver these goods or made his 
‘obligation contingent upon the goods arriving in India; and in order to 
decide that we have got to construe just one line in the contract and that 
is, “The said goods are to be given delivery of when they arrive.” Now, 
T should like to make it clear that in the official translation, as it appears 
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in the paper book, this provision in the contract has been translated as: 
“The said goods are to be given delivery of on arrival”, ard the whole 
basis of the learned Judge’s judgment is zhe emphasis which he has placed 
on the expression “on arrival.” Now, this contract is in Gujerati, entered 
into by two Gujerati knowing people, andthe Gujerati expression is “4 uia 
END TEDI Aa. ola Wes gi. AL AAA A AAA waaa- gat acca ada BA wa UA Adlad 


auy.” 

Now, it is significant to note that the contract does not use ie expres- 
sion “aula ad U Lielat auy”. The parties have advisedly used the ex- 
pression ‘214’ and there can be no doubt, and we have satisfied ourselves 
by consulting the Chief Translator, that <here is a fundamental difference 
in Gujerati between ‘aa’ and AAL. wua. means when the goods arrive, 

and“ 2418 means if the goods arrive. “2u8%” has a purely temporal connota- 
tion, “»uad”? imports contingency. There is no element of contingency in 
the Gujerati expression “waa”. Now, it is perfectly clear that the provision 
“the said goods are to be given delivery of when they arrive” does not con- 
stitute a part of the description of the goods. The goods are clearly and 
completely described before this provision appears in the contract. The 
description gives the quality and the prices, and it indicates the shipment, 
and, therefore, this particular provision only deals with the mode of perfor-. 
mance. It states how delivery is to be given. Now, the Advocate General. 
has stressed upon us the point that it is necessary as a well established 
canon of construction to give due effect to every provision in a contract. 
We accept that principle, and as far as it is possible we should do so. Now, 
it is pointed out to us that there is a legal obligation upon the seller to deli- 
ver goods when they arrive to the purchaser and there was no necessity 
whatever why this particular expression stould have been incorporated into 
the contract if all that the parties meant was to give expression to a well 
known and well understood legal obligation. According to the Advocate 
General, this would merely be a superfluity and that as far as pos- 
sible we should lean against holding that any provision in this contract 
is a superfluity. ‘Therefore, the Advocate General asks us to construe 
this provision as meaning that the parties agreed to this contract on. 
the clear understanding that obligations were to attach to the parties 
to the contract only if the goods arrived in India. Therefore, in effect 
he asks us to read the expression that the goods “were to be given 
delivery of ‘when’ they arrived” as if they meant that the goods were to be 
given delivery of ‘if they arrived. Now, I know of no canon of construc-- 
tion which would permit a Court in order to avoid superfluity and in order 
to give full effect to every provision in the contract to construe words in an 
entirely different sense from their natural and grammatical meaning, totally 
contrary to the meaning which they bear in plam language. “When”, as 
far as I know, does not and cannot mean “if”, and in the Gujerati language. 
as I have already pointed out, ‘mudd’ is entirely different from ‘ue’ 
The very use of the expression ‘49’ by two Gujerati knowing persons 
clearly shows what was in their contemplation. It was certainly not in 
their contemplation that the obligation to deliver was conditional upon the 
arrival of the goods. If that had been so, nothing would have been easier 
than for the parties to use the expression “ 29a: ”. It very often happens 
that parties, especially laymen, reproduce in their contracts many legal 
obligations which, without their stating so, are attached to the contract, and 
it would not be very surprising if in this case the parties have chosen to 
reproduce in their contract an obligation to give delivery at a particular 
time which obligation was already there in law and which need not have 
been reproduced. I am satisfied on reading the terms of the contract that 
when the parties provided that the goods ware to be given delivery of when: 
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they arrived, they were dealing with the mode of performance and not with 
the question of the very obligation to perform the contract. The obligation 
to perform the contract was absolute and unconditional; it was only as to 
how the contract was to be performed that was being dealt with in this 
particular expression. Now, with very great respect to the learned Judge, 
who took the contrary view, he has construed the contract as if the contract 
read, “The said goods are to be taken delivery of on arrival” and he has 
considered various English authorities which deal with the expression “on 
arrival.” Now, “on” in the English language has two meanings. It may 
have a purely temporal meaning conveying merely an idea of time, or it 
may have a meaning by which it would mean the basis or reason of some- 
thing, and, therefore, if you.read “on arrival” as meaning the basis of arrival, 
namely, that delivery was to be giyen on the basis of the goods arriving, 
then certainly you have a condition or contingency in the expression “on” 
That is not possible in the case of the expression “when”. The learned 
Judge has also referred to the statement of the law in Halsbury and in 
Benjamin on Sale. There the expression used is “sale of goods to arrive” 
and “sale of goods on arrival’. In that context, clearly, the expression “to 
arrive” and “on arrival” would form part of. the description of the goods 
and would not deal with the question of the mode of performance or the 
mode of giving delivery. I am sure that if the learned Judge’s attention had 
been directed to the correct meaning in the Gujerati language of the expres- 
sion used by the parties in the contract, he would not have come to the 
conclusion that he. has. 
. Now, turning to the authorities, we have the decision of the Privy Coun- 
cil in, Hurnandrai v. Pragdas’. There the goods. were “bunto” to be manu- 
factured by a certain mill and the contract was that delivery was to be 
taken as and when the goods were received from the mill. The Bombay 
High ‘Court held that this was notan absolute but a conditional contract, 
the obligation being conditional on the goods being received form the mill. 
The Privy Council rejected that contention and Lord Sumner in delivering 
the judgment of the Board pointed out that to construe the words “as and 
when received” to mean “if and when received” would be to convert words 
which fixed quantities and times for deliveries by instalments into a con- 
dition precedent to the obligation to deliver. at all and virtually make a new 
contract. The words certainly regulated. the manner of performance. but 
they did not reduce the fixed quantity sold to a mere maximum, or limit 
the sale to such goods, not exceeding 864 bales, as the mills might deliver 
to the defendants during the remainder of the-year. Their Lordships sound 
a note of warning against the Courts trying to construe what is and what 
is not reasonable for the parties to do. Their Lordships agree that the 
Courts must put themselves in a frame of mind which would make it pos- 
sible for them to understand how commercial minds work, but at the same 
time they, say that it is not for. the Court to decide what risks a commercial 
man would take while entering into a contract. It would be open to a 
party to a contract to contract for the sale of goods absolutely and take the 
risk of goods not. arriving, or a more cautious. party may contract for the 
sale of goods only when they arrived, but what particular risk the merchant 
is taking can only be determined on the clear words of the contract itself. 
The. Advocate General has attempted to distinguish this case by pointing 
out that the Privy Council did give a definite meaning to the expression “as 
and when received” which appears in that contract by applying it to the 
mode of delivery and holding that delivery was to be given by instalments 
in certain quantities and at certain. times. That is perfectly true, but the 
Privy Council refused to construe “as and when received” to mean “if and 
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when received.” In their opinion to do so would be virtually to make a 
new contract. Similarly here to read “when” as meaning “if” would be 
making a new contract for the parties. 


Reference was then made to an earlier decision of this Court reported in 
Tribhovandas v. Nagindas.1 That was a decision of Mr. Justice Heaton and 
Mr. Justice Marten, confirming a decision of Sir Norman Macleod, the Chief 
Justice. The terms of the contract there were, “the above mentioned goods 
which are to arrive are sold to you.” It will be seen that these terms clearly 
make “to arrive” a part of the description of the goods themselves. That 
fact is further emphasised in the other provisions of the contract. The con- 
tract further stated, “To be delivered on the safe arrival of the steamer”, 
and on these facts the Court of appeal held that the contract was a condi- 
tional contract and not an absolute one. The Advocate General has also 
relied on another decision, which is reported on the footnote of this very 
volume of the Bombay Law Reporter at page 1139. That is also a judg- 
ment of Sir Norman Macleod. Here again the expression used was “We 
have sold the above written goods to arrive.” But the Advocate General 
particularly relies upon the reasoning of the judgment of Sir Norman Mac- 
leod when he emphasized the fact that unless these words were construed 
to mean as importing a condition, the use of the words would be super- 
fluous because there would be an obligation on the seller to deliver the 
goods when arrived. I have already indicated earlier that that.is an esta- 
blished canon of construction, and with respect, we find no quarrel with 
this reasoning of the learned Chief Justice, but the learned Chief Justice 
does not-say, and he could not say, that in trying to avoid superfluity the 
Court should fall into the more serious error of construing words and giving 
them a meaning entirely different from their natural meaning. Then Sir 
Norman Macleod, with very great respect to him, falls into the very error 
which was deprecated by the Privy Council in the case to which I have 
already referred above. He points out, “I cannot imagine any person who 
had indented goods from England or any other part of the world abroad, 
contracting in any other form, considering the numerous chances there were 
of the non-arrival of the goods within the stipulated period.” The learned 
Chief Justice, with respect, was speculating as to what risk commercial men 
might take in the time of war, a speculation, which, as the Privy Council 
has pointed out, is not permissible to a Court of law. We might also point 
out that this judgment of the Bombay High Court reported m Tribhovan- 
das v. Nagindas and the judgment referred to in the footnote there were 
before the Privy Council when they decided the case of Hurnandrai v. 
Pragdas, because the decision of the High Court which the Privy Council 
overruled was based upon the decision in Tribhovandas v. Nagindas.’ 


In our opinion, therefore, the contract which we are called upon to con- 
sider was an absolute contract and not a conditional contract. The obliga- 
tion undertaken by the seller was an absolute obligation and it was’ not 
conditioned by or contingent upon the arrival of the goods in India. In 
that view of the case, as it is admitted that no delivery was given by the 
seller to the purchaser or the due date, there is a clear breach-of the con- 
tract. The parties agreed before the learned Judge that April 8 should be 
taken as the date of the breach. The result, therefore, will be that the appeal 
will be allowed, the decree of the learned- Judge set aside; there will be a 
declaration that the defendants have committed a breach of the contract and 
that the breach was committed on April 8, 1947. There will, therefore, be 
a reference to the: Commissioner to ascertain damages on the basis of the 
date of the breach being the April 8, 1947. 
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‘The respondents must pay the costs of the appeal. The costs of the suit 


and further costs and further directions reserved. 
Covasex J. I agree. 


hee Appeal allowed. 
`: Attorneys for appellants: Payne & Co. 
` Attorneys’ for respondents: N. C. Dalal & Co. 





_ Before the Howble Mr. M. C. Chagla, Chief. Justice, and Mr. Justice Coyajee. 


GHELABHAI MAHASUKHRAM ROY: v. KESHAVDEV MADANLAL 
NEMANL* 

Arbitration—Arbitrator, jurisdiction of, to decide factum of secondary contract—Share 

broker and constituent—Disputes between—Reference to arbitration—Rule of 

association made a term of contract between contracting parties—Such rule bind- ` 

ing on parties, even if the rule be attacked as ultra vires—Bombay Native Share 

and Stock Brokers’ Association Rule 117(a).+ 

Where one of the parties to a reference to arbitration disputes the factum or 
existence of the contract in respect of which disputes arise and which disputes 
the arbitrator has got to determine, the arbitrator has no jurisdiction to decide the 
question whether in fact the contract was entered into or not. But, where there 
is an outstanding contract between a broker and his constituent as regards the 
purchase of shares in a joint stock company and the broker in pursuance of 
instructions to close the contract sells away the shares, and refers the dispute 
arising on such sale to arbitration, the arbitrator is entitled to enter upon the re- 
ference, even though the instructions may be disputed by the constituent. 

The second contract must be in performance of the first contract and must arise 
out of the first contract in order that the arbitrator can have jurisdiction to con- 
sider any dispute that may arise as to whether instructions were given or not with 
regard to the second contract. 

Mahomed v. Pirojehaw? Shriram Hanutram v. Mohanlal & Co.? Sukhanandan 
Ramdhin v. Manilal Kanhialal? Fernandez v. Jivatlal Partapshi‘ and Uderam v. 
Shivbhajan5 referred to. ` 

‘There is no difference in principle between a case where a broker closes an out- 
standing transaction because no margin money has been paid to him and the rules, 
“ -by -which he is governed, permit him to perform the outstanding contract by enter- 

ing into a cross contract and closing the outstanding contract, and a case where 

the broker enters into a cross contract eee to instructions given by the 
- copstituent. 

Where a rule of an association is ganas a een of the contract between the par- 
ties, ‘and the term is neither against public policy nor illegal nor immoral, the rule 
is binding upon the parties, even if it is subsequently attacked as being ultra nres. 

The respondent, a share-broker, was, and the petitioner, a constituent, was not, 
a member of the Bombay Native Share and Stock -Brokers’ Association. Subject to 
the rules of the Association,’ there were ‘transactions in purchases of shares in joint 
stock companies between the parties, the result of which was an outstanding trans- 
action of purchases of 125 Tata Deferred shares, on October 23, 1947. On Novem- 


*Decided, March 4, 1949. O.C.J. Appeal 
No. 48 of 1948: Award No. 15 of 1948. 

+The rule runs as follows: 

117(a). All claims, disputes and’ dif- 
ferences at any time arising between a 
Member and his Remisier or clerk with 
whom he shares brokerage and a non- 

member (whether constituent Remisier 
or clerk) in, respect of any transactions 
and connec made subject to the Rules 
of the Association or with reference to 
of or incidental 

be done in pur- 


anything arising out 
thereto or anything to be 


` 


guance thereof shall be submitted to and 
be decided. by the arbitration of two dis- 
interested members of the Association one 
to be named by each party which -arbit- 
rators shall appoint another disinterested 
Member as an Umpire before taking upon 
themselves the’ burden of the reference. 

1 (1931) 34 Bom. LR. 687. 

2 (1939) 41 Bom. LR. 1293. 

3 _ (1940) 42 Bom. L.R. 1135. 

` (1944) 48 Bom. LRA. .678. ; 
3 (1920) 22 Bom. LR. 711, 
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ber 5, 1947, the respondent, in pursuance of instructions of the petitioner, -closed 
the outstanding transaction by a sale of 125 Tata Deferred shares, which resulted 
in loss. Disputes having arisen between the parties as regards the sale, the res- 
pondent referred the matter to arbitration under the rules of the Association. The 
petitioner contended that he had never instructed the respondent to close the out- 
standing transaction by a cross contract, and that there thus being a dispute bet- 
ween the parties as to the factum of the contract, the arbitrator had no jurisdiction 
to decide the question:— : 

Held, that the arbitrators were entitled to go into the question, inasmuch as 
the transaction of November 5, 1947, was not an independent transaction but was 
a transaction entered into for the purpose of working out and performing the out- 
standing transaction of October 23, 1947. . ' 

ARBITRATION proceedings. 

The respondent Keshavdev Nemani, a share-broker, was, and the peti- 
tioner Ghelabhai Roy, a constituent of the respondent, was not, a member 
_ of the Bombay Native Share and Stock Brokers’ Association. 

The petitioner employed the respondent as his broker to effect forward 
transactions in shares and stocks subject to the rules and regulations of the 
rae The transactions centred round the purchases of Tata Deferred 

ares. 

On October 7, 1947, the petitioner purchased through the respondent 50 
Tata Deferred shares; and on October 9, 1947, he purchased another 25 
shares. On October 10, 1947, the 75 shares were carried over from the cur- 
rent to the next settlement. On October 14, 1947, the petitioner sold 50 
shares, and purchased 100 more of the same scrip. On October 23, 1947, 
there was a carry over of the 125 shares from the current to the next 
settlement. On the same day, the respondent sent a contract note to the 
pruina in the following form:— 

o 
is Seth Ghelabhat M. Roy, 

1T, 

I have this day done by your order and cn your account for Ready Delivery the 
following transactions: 


Your purchases Your sales: . 
Quantity Kind of Rate Quantity Kind of Rate 
Security Security 
125 Next Settlement. 1720 125 . current settlement 1718-12. 
One hundred Tata Deferred One hundred Tata Deferred 
twenty-five twenty-five. 


This contract is made subject to the Rules and Regulations of the Native Share and 
Stock Brokers’ Association. This is a net contract. Brokerage is included in the price. 
Yours faithfully, 
(Sd.) K. M. Nemani. 
On November 5, 1947, the respondent sold the 125 Tata Deferred shares, 
which according to him was a closing transaction covering the aforesaid 
outstanding purchase transaction, and made out a contract note of the sale 
in the following form: 
To 
Seth Ghelabhai M. Roy, , 
Sir, = 
t have this day done by your order and on your account for Ready Delivery the 
following transactions: 


Your purchases. Your sales. 
Quantity Kind of Rate Quantity Kind of Rate 
security - 125 security 
One hundred Tata Deferred 1672-8. 
twenty-five $ 
This contract is made subject to the Rules and Regulations of the Native Share and 
Stock Brokers’ Association. Yours faithfully, 


(Sd.) K. M. Nemani. 
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The petitioner took up the position that he had never instructed the 
respondent to close the transaction. He claimed that the 125 outstanding 
purchase transactions remained outstanding after November 5, 1947, and 
purported on December 3, 1947, to give instructions to the respondent to 
close the transaction. 

The dispute between the parties could not be settled. 

On December 5, 1947, the respondent approached the Bombay Native 
Share and Stock Brokers’ Association, under the rules of the Association, 
“to issue arbitration proceedings,” and on the same day intimated to the 
petitioner that he had referred the disputes between them to the arbitra- 
tion of the Association and had appointed J. R. Motishaw as his arbitrator. 
On failure of the petitioner to nominate his arbitrator, the President of the 
association appointed N. N. Dubash as the second arbitrator. 

When the arbitrators took up the reference, the petitioner entered his 
appearance under protest and thereafter withdrew. The arbitrators pro- 
ceeded with the reference, found that the claim of the respondent to re- 
cover Rs. 5,937-8-0 from the petitioner was proper, and made an award for 
the amount on January 13, 1948. 

The award was filed in the High Court in due course. 

On April 1, 1948, the petitioner applied to the High Court for an order 
that the award be set aside. 

The petition was heard by Bhagwati J. on July 21, 1948, when his Lord- 
ship dismissed the petition, and delivered the following judgment. 


Buacwatl J. In his petition the petitioner has set out the facts herein 
before stated and contended that the award is invalid and not binding on 
him and should be set aside on the following grounds. Firstly, that r. 117A 
of the Association providing for arbitration between member and non-mem- 
ber had not been sanctioned by the Governor-in-Council as required under 
the Bombay Securities Contract Control Act, VII of 1925, and that there- 
fore the said rule had never come into operation and the arbitrators had 
no jurisdiction to proceed with the arbitration, and, secondly, that there 
was a dispute between the parties as regards the factum of the contract 
dated November 5, 1947, and the arbitrators had no jurisdiction to decide 
the existence or otherwise of the said alleged contract of November 5, 1947. 

These are the two grounds which have been canvassed before me by the 
learned counsel for the petitioner. I shall deal with the second ground first 
as it is capable of disposal without much discussion. There are no doubt de- 
cisions of this Court, particularly the decision of Mr. Justice B. J. Wadia 
reported in Mahomed v. Pirojshaw,! which lays down that arbitrators have 
no jurisdiction to entertain any dispute as regards the factum of a contract. 
The said decision was followed by Mr. Justice Kania in Shriram Hanutram 
v. Mohanlal & Co.2 The matter is, however, covered by my own decision 
reported in Fernandez v. Jivatlal Partapshi,? where I held- that even though 
the arbitrators had no jurisdiction to enter upon the reference where the 
factum of the transaction itself was in dispute, there was an exception in - 
the case where the disputed transaction was a transaction closing an out- 
standing transaction which itself was subject to reference to arbitration. 
Where the parties had agreed to refer all disputes to arbitration and there 
were admitted contracts which would be the subject-matter of such a re- 
ference and where one of these admitted transactions was a transaction 
which had remained outstanding, the question whether that outstanding 
transaction was closed was a dispute arising out of or in relation to that 
transaction and was not a dispute with regard to an independent transac- 
tion. Whether the outstanding transaction was closed by what was termed 
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a closing transaction would then be a dispute arising out of or in relation 
to an outstanding transaction which it would be within the jurisdiction of 
the arbitrators to decide. It would not do for a contesting party in that 
event to say that merely because he disputed the factum of such a closing 
transaction that transaction was taken ouż of the purview of the arbitration 
clause. These were exactly the facts in that decision before me in Fernandez 
y. Jivatlal Partapshi, and the same are again the facts in this petition 'be- 
fore me. There was admittedly between the parties an outstanding trans- 
action of the purchase of 125 Tata Deferred shares .on October 23, 1947. 
Not only is that so stated in the correspondence which has been’ annexed 
to the petition and has been marked Ex. C. before me, it is also the case of 
the petitioner in his petition. He has stated in paragraph 3 of his petition 
that on November 5, 1947, a transaction for the purchase of 125 Tata 
Deferred shares effected by him through the respondent according to the 
rules and regulations. of the association was outstanding. The dispute was 
with regard to the closing of this transaction, and he proceeded to set out 
that dispute in the later paragraphs of his petition. If that was so, the trans- 
action of November 5, 1947, put through by the respondent was a closing 
transaction with reference to that transaction of the purchase of 125 Tata 
Deferred shares which had been then outstanding. Having regard to this 
position I have not the slightest doubt that the position is the same as had , 
obtained in -the judgment of mine which I have above referred to in-Fer- ' 
nandez v, Jivatlal Partapshi, and no valid objection can be urged to the 

jurisdiction of the arbitrators to enter upon the dispute with regard to this 

alleged contract of November 5, 1947. This ground, therefore, fails. 

Coming now to the other ground, namely, that r. 117A not being sanc- 
tioned: by the Provincial Government is invalid and of no effect and that 
therefore the arbitrators had no jurisdiction to enter upon the reference, 
one finds—and it is admitted—that r. 117A had not received the sanction 
of the Provincial Government. It remains, however, to consider whether 
the absence of this sanction makes any difference to the position. Section 5 
of the Act lays down that a Stock Exchenge subject to the sanction of the 
Governor-in-Council may make and may from time to time add to, vary 
or rescind rules for the regulation and control of transactions in securities 
(other than ready delivery contracts). A ready delivery contract has been 
defined in s. 3(4) of the Act as under: 

“A ready delivery contract means a contract for the purchase or sale of securities for 
performance of which no time is specified and which is to be performed immediately or 
within a reasonable time. 

' Explanation—The question what is a reasonable time is in each particular case a 
question of fact.” 

‘ These are the provisions of the Act which require consideration in the 
matter of this’contention which has been raised on behalf of the petitioner. 
Not only has the respondent argued that this was an ez-facie ready delivery 
contract entered into in accordance with the rules and regulations of the 
` Association and in the form which is given in Appendix A at p. 177 of the 
Rules of the Association, 1943 edition, but he has also contended that s. 5 
of the Act only provides that sanction of the Governor-in-Council should 
be obtained to those rules which were intended by the stock-exchange for 
the regulation and control of ‘transactions in securities and that the rules 
as regards arbitration were not rules for the regulation and control of 
transactions in securities and were therecore outside the section. I do not 
accept that contention. Rules for the regulation and control of transac- 
tions in securities would also include rules as to arbitration when disputes 
arise between the parties, and the question arises as to how those disputes 
are to be settled-and machinery provided for reference of these disputes 
to arbitration by rules enacted in that behalf. I am fortified in this’ con- 
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clusion of mine by what follows in sub-s. (2) of s. 5 of the Act, where the 
Legislature itself has provided as follows: 

~ “In particular, and without prejudice to the generality of the foregoing power, such 
rules' may provide for:— - 

‘(g) the settlement of disputes arising: ‘between members and the punishment of de- 

faulting members.” .. 
The very fact that the settlement of Se arising between members 
which is provided for by the rules relating to arbitration of disputes bet- 
ween them is mentioned in s. 5(2) goes to support me in what I have stated 
earlier that the rules for regulation and- control of transactions in securi- 
ties would ‘include rules for settlement of disputes by reference of the 
same to arbitration. I therefore do not agree with counsel for the respon- 
dent when he says that the rules as regards arbitration are not covered by 
s. 5 (1) of the Act: 

These rules, however, are to be enacted by the stock-exchange for the 
regulation and control of transactions in. securities other than ready deli- 
very contracts before they would require the sanction of the Governor-in- 
Council. In: those cases where the rules for regulations and control of 
transactions in securities for ready delivery: contracts are enacted by the 
Association, they would not require the sanction of the Governor-in-Council 
and would be valid and effective even without the same. It therefore 
remains to consider what is a ready delivery contract, and whether the con- 
tracts which are the subject-matter of this petition were ready delivery 
contracts within the meaning of s. 3 (4) of the Act. I have already advert- 
ed to the definition of a ready delivery contract. A ready delivery contract 
is one for the performance of which no time is specified and which is to be 
performed immediately or within a reasonable time, and according to the 
Explanation, the question of what is a ‘reasonable time is in each particular 
case a question of fact. As was pointed out by counsel for the respondent, 
these contracts are ex facie ready delivery contracts, and if nothing else 
was to'be looked into, the very form of the contracts ’ themselves would be 
enough for the purpose’ of the respondent. I, however, do not think that 
the appearance of the contracts themselves is conclusive. It no doubt raises 
a presumption in favour of the contracts being ready delivery contracts in 
so far as contracts: in this form have been tendered to the petitioner since 
the very commencement of the transactions which are relevant for the pur- 
pose of this petition up to the end. These transactions which were entered 
into between the petitioner and the respondent were admittedly entered 
into in accordance with thé rules and regulations of the Association, and 
one has to look into the rules and regulations in order to appreciate "what 
was the true nature of the transactions that were entered into between the 
parties. It may be stated at the outset that badla transactions were prohibit- 
ed on the stock-exchange by the Defence of India Rules, and it was only after 
September 30, 1946, when the Defence’ of India Act and the Rules made 
thereunder céaséd to’ have effect by reason of the cessation of War that 
these badla or carry over transactions were countenanced by the association. 
‘Various rules had been enacted from time to time by the Association regu- 
lating ready” delivery contracts between members and members and between 
members and non-members. The latest of these rules were enacted by a 
resolution passed by the Board of Directors of the Association on September 
24,1946. The ready delivery contract rules which were thereby enacted 
‘were to have overriding effect in any case where they differed from the 
‘existing rules, and in r. 362A the’ ‘Association in ‘terms sanctioned carry-over 
transactions prescribing that such cafry-over was to be at the delivery 
‘rates, ‘unless otherwise’ expressly stipulated at the ‘time of ‘the contract. It 
‘provided’ that except cafry- over and unless orderéd otherwise by the board 
‘no*bargain. made before the current delivery’ would be recognised and any 


504 THE BOMBAY LAW BEPORTES. [vor. ir. 


such bargain would be deemed void. The Association in the case of the 
contracts which were entered into subject to its rules and regulations fixed 
what was called a clearing programme in advance and that programme was 
notified to the members of the Association. It is in evidence that at all 
material times no forward contracts were entered into on the stock-ex- 
change, but only ready delivery transactions took place. Those were the 
transactions which were entered into between the petitioner and the res- 
pondent as is clear from the contracts which have been exhibited before 
me, namely, the contracts dated October T, 9 and 14, 1947. Even the forms 
in which the carry-over transactions were recorded were the same forms 
of ready delivery contracts and they were the forms on which the contract 
notes were rendered by the respondent to the petitioner on October 10 
and 23, 1947. The contracts dated October 7, 9 and 14, 1947, did not specify 
any date for delivery or performance of those contracts. If one looks at 
these contracts they merely mention that the respondent had by order and 
on account of the petitioner done the following transactions, namely, pur- 
chased certain Tata Deferred shares. No date for performance of these 
contracts was specified, and I have therefore got to consider whether what 
is the ex facie position in regard to these transactions is such as to bring 
these transactions within the definiton of ready delivery contracts as en- 
acted in s. 3(4) of the Act. Counsel for the petitioner drew my attention 
to the words “current settlement” and tke “next settlement” which occur 
in the two contracts dated October 10 and 23, 1947, and argued that the 
very mention of the words “current settlement” and “next settlement” 
went to show that these were forward delivery contracts and certainly not 
ready delivery contracts, because time for the performance of these con- 
tracts was specified and it was a particular settlement. He also tried to 
support this contention by reference to exhibit No. 2 which was the pro- 
gramme fixed in advance by the Board of Directors of the Association in 
regard to the various settlements during the months of September, Octo- 
ber, November and December, 1947. He, therefore, urged that the last 
due dates of each of these settlements during those months were the dates 
or in any event the dates which were specified in the contracts as the dates 
for delivery under the contracts for these respective settlements were the 
dates which were fixed as the dates for the performance of those contracts 
and therefore these contracts would certainly be not ready delivery contracts 
within the definition thereof contained in s. 3 (4) of the Act. What I have, 
however, got to look to is whether the contracts as they stand fall within 
the definition of ready delivery contracts as above mentioned. Ready 
delivery contracts as well as forward delivery contracts are both entered 
into on the stock-exchange in accordance with the rules and regulations, and 
it is open to the parties who agree to trede in that manner subject to the 
rules and regulations to leave it to the Board of Directors to lay down 
what is a reasonable time for the performance of the contracts. If the 
contracts were for a particular vaida, as it was in the case of forward con- 
tracts which used to be entered into on the stock-exchange, they may be 
for January, February, March or any pacticular settlement, but these for- 
ward delivery contracts were not entered into on the stock exchange on 
those relevant dates. What were entered into were ready delivery con- 
tracts in accordance with the form which was sanctioned in that behalf and 
annexed to the rules and regulations as Appendix A. These transactions 
being subject to the rules and regulations 1t was open to the parties entering 
into these transactions to either stipulate that they should be performed 
immediately or that they should be performed within a reasonable time. 
Reasonable time was in each particular case a question of fact. It was 
open to the parties to say that what was fixed by the governing body or 
the Board of Directors as the time for the performance of those contracts 
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should. be deemed reasonable time and to leave it to the governing body 
to fix from time to time the respective dates for the performance of the 
obligations under the contracts. Merely because this fixation of a reason- 
able time was left by the parties trading in these scrips under the rules 
and regulations to.the governing body or the Board of Directors, that did 
not, alter the nature of the contracts.. They were not contracts for which 
any particular time was specified for the performance of the obligations of 
the parties thereunder. In fact no time was specified and these contracts 
were to be performed within a. reasonable time which reasonable time was 
fixed bythe Board of: Directors or the governing. body of the Association. 
As a matter of fact if one looks to the carry-over contracts dated October 
10 and 27, 1947, pne does not find any particular settlement as such men- 
tioned therein. ` The settlements andthe due dates thereof were again left 
by the parties to be fixed by the governing body or the Board of Directors. 
They could have fixed those dates in advance as was done in this particular 
case. or they could fix them according to the convenience of all the mem- 
bers of the stock-exchange who were. trading in this manner in the securi- 
ties. . Even if these dates were fixed for different settlements in advance 
before the transactions. of any particular settlement were entered into 
between members and members or, members and non-members, that would, 
in my opinion,, make no: difference to: the position. As I understand the 
position in regard to the-ready delivery contracts, it was open to the parties 
dealing in these. securities in accordance, with, the rules and regulations of 
the Association to leave it to the governing body or the Board of Directors 
to determine. what would be reasonable time within which the members 
were to perform their obligations under the contracts. There is nothing 
in the rules which were enacted under the. resolution dated September 24, 
1946, and which were the rules which governed the transactions between 
the parties herein to militate against this point of view. 

Counsel for the petitioner contended that the carry-over transactions 
meant badla transactions and badla transactions meant forward delivery 
transactions. He made much of the answers which were given by Shantilal 
Maganlal Sheth, the sub-broker, in the witness-box where the witness pre- 
_varicated when he was asked whether carry-over transactions were any- 
thing except badla' transactions. For some reason or the other which was 
not, apparent to me the witness did prevaricate and fought shy of the 
admission, which, in my opinion, he should have made that the carry-over 
transactions of October 10 and 23, 1947, were really badla transactions. 
Even if he had admitted that they were badla transactions, that, in my 
opinion, would not make any difference to the position. A badla or a 
carry-over is really a closing of an outstanding transaction for a particular 
settlement’ and keeping alive or bringing into existence a similar transac- 
tion for the next settlement. It has the effect of crystallising the dues to 
be paid or received as the case may be’ in respect’ of a particular settlement, 
leaving the transaction outstanding for the next settlement to be dealt with 
as the parties desire, as if it was a fresh transaction which had been entered 
into between, the parties on the day on which the badla or the carry-over 
was effected. That, by itself, does not convert a ready delivery contract, 
if in fact it was a ready delivery contract, into a forward delivery contract. 
If the nature of the transaction was such as would come within the defini- 
tion of ready. delivery contract as defined in s. 3, (4) of the Act, then the 
transaction ‘could not be converted into forward delivery contract merely 
because a badla or carry-over was effected in respect of a ready delivery 
contract in one ‘particular settlement. The whole confusion ‘is created by 
the use of the word “settlement”. The word “settlement” is ordinarily 
associated in the mind of a layman-with a particular delivery which again 
is associated’ with a forward delivery transaction. The word “settlement”, 
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however, does not necessarily import a forward delivery transaction. It is 
open on the construction which I have put upon the definition of the 
ready delivery contract contained in s. 3(4) of the Act, for a ready delivery 
contract also to provide the performance of the respective obligations there- 
under to be made within a reasonable time which reasonable time can be 
fixed by the Board of Directors or the governing body of the Association and 
styled a settlement. The word “settlement”, therefore, is not im any 
manner conclusive against the responden:. The realisation of the possible 
consequences of accepting the word “settlement” in the ordinary sense which 
I have described above was responsible for the sub-broker Sheth fighting 
shy of the admission that these carry-overs were really badla transactions. 
As a matter of fact r. 362A, which I mentioned above and which was enacted 
by the governing body of the Association on September 24, 1946, contem- 
plates carry-overs-at delivery rates as mentioned therein. This prevari- 


cation on the part of Shantilal Maganlal Sheth, the sub-broker, is, therefore, _ 


not of any consequence and is not such as to compel me to give a different 
complexion -to the contract-from the one which I have done, namely, that 
the transactions, the subject-matter of the reference fo the arbitration, 
were ready delivery contracts and not forward delivery contracts. If that was 
so, the absence of the sanction of the Governor-General-in-Council to r. 117A 
does not alter the position at all. Rule 117A with regard to the reference 
to disputes, inter alia, between members and non-members was a valid and 
effective rule and there is no objection which can be validly sustained to 
the arbitrators having jurisdiction to entertain the dispute in regard. to 
what I have already found ready delivery contracts between the parties. 
This objection of the counsel for the peticioner also therefore fails. In the 
result the petition will be dismissed with: costs. 

The plaintiff appealed. k 

M. P. Amin, with R. M. Dalal, for the appellant. 

Sir Jamshedji Kanga, with'M. L. Maneksha, for the respondent. 


Cacia C. J. This is an appeal from a judgment of Mr. Justice Bhagwati 
dismissing a petition of the appellant to set aside an award. The award 
came to be made in these circumstances. The appellant engaged the 
respondent as his broker and the respondent put through many trans- 
actions under the rules and þye-laws of the Native Share and Stock 
Brokers’ Association of which he is a member. On October 23, 1947, 
there was an outstanding transaction of purchases of 125 Tata De- 
ferred shares. According to the broker, on November 5, 1947, the 
appellant gave him instructions to close this outstanding transaction by 
a sale of 125 Tata Deferred shares, and pursuant to these instructions the 
broker closed the outstanding transaction. As a result of this a certain 
amount became due and payable by the constituent'to the broker. The 
broker made a demand, the constituent failed to make the payment, the 
matter was referred to arbitration under r. 117(a) of the Native Share and 
Stock Brokers’ Association, the arbitrator made his award, and it is this 
award which is being challenged by the petitioner in his petition. 

Now, the first contention raised before us by Mr. Amin is that the arbi- 
trator was not competent to enter upon a reference because what was dis- 
puted before him was the very factum of the contract. It is well established 
law that if one of the parties to a referenc2 disputes the factum or existence 
of the contract in respect of which disputes arise and which disputes the 
arbitrator has got to determine, then the arbitrator has no jurisdiction to 
decide the question whether in fact the contract was entered into or not. 
Mr. Amin says that in this case the factum or existence of the contract 
was disputed by his client and therefore the arbitration was not competent. 
In order to understand this contention let us see what the rival contentions 
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of-the parties were before the matter went to arbitration. The case of the 
broker was that on November 5 instructions were given by the constituent 
through his sub-broker to square up the outstanding transaction of the 
125 Tata Deferred shares by entering-into a-cross contract. -The contention 
of the constituent was that he- had given standing instructions to his bro- 
ker that the outstanding transactions should be badla, and that he went 
away ‘to Delhi when the transaction was -still outstanding.- When he re- 
turned to Bombay and found that the contract for the transaction of 
November 5:had been sent to him, ‘he protested and contended that accord- 
ing: to -his ‘standing instructions the outstanding transaction should have 
been badla to -the next settlement: On these disputes the arbitrator gave 
his decision holding in favour of the broker. 

- Now, it-seems to us that what the arbitrator was considering was how 
the outstanding transaction of the purchase of 125 Tata Deferred shares 
was performed. The dispute was: with regard to the mode of performance 
of the -outstanding purchase transaction- of the 125 Tata Deferred shares. 
When: a constituent ‘buys shares, threé'ways are open to him for performing 
that contract. He may either take delivery on the due date, or he may 
enter into a cross transaction prior’ to the due date, or he may badli the 
transaction. In-this particular case the broker’s contention was that this 
contract of October 23, 1947, was- performed under the instructions of his 
constituent by entering into a‘cross contract. The case of the constituent 
was that this contract was not to be performed in the manner suggested 
by the broker, but’ was to:be performed’ by entering into a badla transac- 
tion. ' The» contract, the- performancė -of which’ was ‘in- dispute, was not 
challenged or disputed, and that contract was' the contract of October 
23, 1947. : I entirely agree with Mr.’ Amin that if either the broker or the 
constituent had disputed the factum or existence of the contract of October 
23, 1947, then it’ would not-have béen open to! the arbitrator to go into that 
question. Mr. Amin: says that the transaction’ of November 5 is an 
independent transaction though in practice it results in closing the out- 
standing transaction of October 23, 1947; in law these two transactions are 
independent transactions, and if his client disputes the transaction of Nov- 
ember 5, 1947, he is disputing the factum:‘or existence of the contract of 
November’5, 1947. In my opinion, it is a pure question of fact to be determin- 
ed- upon evidence in each case whether a particular transaction is an inde- 
pendent transaction or is a transaction entered into in relation to a prior 
transaction and for the- purpose of working out the prior transaction. On the 
evidence here and on the contentions to which I have already drawn atten- 
tion, it is clear in my opinion that the transaction of November 5, 1947, was 
not an independent transaction but was a transaction entered into for the 
purpose of working out ‘and performing the outstanding contract of October 
23, 1947. 


Mr. Amin has drawn our attention to three decisions of this Court 
which are all of single Judges and who have considered this very er 
that we are considering. The. first is a judgment.of Mr. Justice B. J. Wadia 
reported ‘in Mahomed vy. Pirojshaw.1 In that case thére was a sale by 
the petitioners of 700 bales of cotton of April-May- 1931 delivery. The 
petitioners then alleged that .they gave instructions to the respondents 
to sell a further 800 bales of cotton, but contrary to their instruc- 
tions the respondents instead of selling 800. bales -purchased 800 bales. 
The -petitioners repudiated the purchase and refused to sign the con- 
tract note, and after some correspondence the respondents closed the 
outstanding purchase of the remaining- 100 bales, the other 700 bales 
hang: been set off against the first contract of 700 bales. On these facts 
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Mr. Justice B. J. Wadia held that the dispute was with regard to the factum 
or existence of the contract which was denied and therefore the disputes 
did not arise out of or in relation to any subsisting contract. It is import- 
ant to note that the case of the petitioners was that they had asked the bro- 
kers to enter into an independent transaction for the sale of 800 bales of 
cotton. It was not their case that the sale of 800 bales had anything whatever 
to do with the sale of 700 bales which was an outstanding contract. Nor 
does it appear that it was the case of the brokers that they had purchased 
800 bales in relation to the outstanding contract of the sale of 700 bales, 
Therefore the dispute between the parties was with regard to the giving 
of instructions for entering into an independent contract, and as that 
independent contract was disputed, the arbitrator clearly had no jurisdic- 
tion to determine that dispute. Then we come to a judgment of Mr. 
Justice Kania reported in Shriram Hanutram v. Mohanlal & Co.,' and that 
is a judgment to the same effect as the judgment of Mr. Justice 
B. J. Wadia, and Mr. Justice Kania holds that where the fact of the con- 
tract itself is in dispute, it was not open to the arbitrator to decide 
the point and the Court in normal course would refuse a stay, as what 
he had to consider was whether a suit should be stayed on a notice 
of motion having been taken out for stay. When we turn to the facts of 
this case it clearly appears again that the dispute was with regard to.a sale 
of two lots of 1,000 bales of cotton and repurchase of the same 2,000 bales. 
The constituent disputed that he had given any instructions for these 
transactions at all. Therefore the question that had to be determined by 
the arbitrator was whether there was a contract for sale and purchase of 
2,000 bales, the very existence of which contract was denied by one of the 
parties: The arbitrator had clearly no jurisdiction to decide this ques- 
tion. It is also important to note that in this case Mr. Justice Kania took 
the view that here was no submission in writing because all that had hap- 
pened in this case was that a contract note had been sent to the 
other side and that contract note had been retained. The third deci- 
sion is again a decision of Mr. Justice Kania and that is reported in Sukhan- 
andan Ramdhin v. Manilal Kanhialal.2 In this case the brokers closed the 
outstanding transaction because on a demand being made for margin 
money the constituent failed to pay if, and when intimation of the 
closing transaction was given to the constituent, he repudiated the closing 
transaction. Mr. Justice Kania held that mere repudiation of the 
closing transaction by the constituent was not a dispute as to the factum 
or existence of the contract in respect of which the disputes had arisen. 
Mr. Amin has relied on a passage in the learned Judge’s judgment at 
p. 1138 where he says: “It is nobody’s case that instructions were given for 
the closing of this transaction which were carried out and the dispute is in 
respect of such closing.” Mr. Amin contends that if instructions had been 
given for closing the transaction and there had been d dispute about those 
instructions, then according to the view of this learned Judge an arbitrator 
would have had no jurisdiction to go into that question. With very great 
respect to the learned Judge, that question did not arise before him for 
determination. All that he had to consider was whether, on a transaction 
being closed by the broker because the margin money had not been paid 
and the closing was without instructions end when that closing transaction 
was disputed, the arbitrator had jurisdiction to decide that dispute. What the 
position in law would be when a transaction is closed under instructions 
given by the constituent and when those instructions are disputed, is a 
matter that did not call for a decision at the hands of the learned Judge. 
The point was never argued and the learned Judge with respect never 
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considered all aspects of that question. That question really now arises 
for our determination. Then we have the judgment of the learned Judge, 
from whose decision this appeal has been preferred, viz. Mr. Justice 
Bhagwati himself, and that is reported in Fernandez v. Jivatlal Partapshi.’ 
This case on facts is identical with ‘the case I ‘have last considered, the 
judgment of Mr. Justice Kania. Here also the broker closed the transac- 
tion as large amounts were due by the constituent to him and those 
amounts had not been paid. There is one further judgment to which Mr. 
Amin has referred, and that is again a judgment of a single Judge, Mr. 
Justice Crump, reported ‘in Uderam v. Shivbhajan.2. That case did not 
consider the question of jurisdiction of the arbitrator to decide disputes 
with regard to' disputed contracts. `But Mr. Amin relies on this judgment for 
the proposition that even though a cross contract may be entered into in order 
to perform an outstanding contract,` the cross contract is an. independent 
contract and has nothing whatever todo with the earlier outstanding con- 
tract. In the case before Mr. Justice Crump the question was whether a 
certain surety had been discharged. He had ‘guaranteed ‘the performance of 
a particular contract and that contract was ‘a contract of purchase of 100 
bales of Broach cotton. The plaintiffs, who were suing the surety in respect 
of this contract, on hearing reports as to the financial soundness of the 
seller, agreed to.sell to him 100 bales of Broach cotton for the same deli- 
very, and the plaintiffs sued the surety to recover the difference between 
the rates of the two contracts, and the contention of. the surety was that he 
was discharged from his suretyship by reason of the second contract. Mr. 
Justice Crump held that the surety was not discharged because each of 
the contracts was capable of performance on the due date and there was 
no rescission of the original contract by a mew agreement. It is sig- 
nificant to note that there is no suggestion in this case that the second 
contract, viz. the sale of 100 bales of cotton, was entered into pursuant to 
any instructions which were given for the purpose of‘ carrying out the 
original contract of purchase of 100 bales, and it was on these facts that 
Mr. Justice Crump held that the second transaction was an independent 
transaction and the surety was not discharged. 

We fail to see, in principle, what difference there can be between a case 
where a broker closes an outstanding transaction because no margin has 
béen paid to him and ‘the rules permit him to perform the outstanding 
contract -by entering into a cross contract and closing the outstanding con- 
tract, and a case where the broker enters into a cross contract pursuant to 
instructions .given, by the constituent. The only principle which can be 
deduced from these cases is that the second contract must be in perfor- 
mance of the first contract and must arise out of the first contract in order 
that the arbitrator could have jurisdiction to consider any dispute that 
might: arise as to whether instructions were given or not with regard to 
the second contract. Rule 117 (a) is a submission clause in respect of 
any trasactions and contracts made subject to the rules or the Associa- 
tion or with reference to anything arising out of or incidental thereto or 
anything to be done in pursuance thereof. Therefore, if instructions are 
given in pursuance of an outstanding contract or in relation to an out- 
standing contract and those instructions are to close an outstanding con- 
tract, we fail to see why the contract entered into in pursuance of, those 
instructions cannot be the subject-matter of the reference even though 
the instructions may be disputed by the constituent. In our opinion, there- 
fore, the learned Judge was right when he came to the. conclusion that 
on the facts of this case the existence or the factum of the contract was 
not in dispute. 


1 (1944) 48 Bom. LR. 678, 2 (1920) 22 Bom. LR. 7il. ~- 


510 THE BOMBAY LAW REPORTER. Bok [vou. Lr. 


The second point urged by Mr. Amin that r. 117(a) is ultra vires of the 
Association because it deals with forward contracts, and under s. 5 of Bom- 
bay Act VII of 1925 any rule which deals with the regulation and control of 
transactions in securities other than ready delivery contracts has to be 
made subject to the sanction of the Governor General in Council, and 
it is not disputed that r. 117(a) has not be2n made with such sanction. We 
are prepared to assume that r. 117(a) is ultra vires of the Native Share and 
Stock Brokers’ Association. But this particular rule has been made a 
term of the contract between the broker and the constituent. What we 
have now to consider is not whether the rule is ultra vires; that is entirely 
an irrelevant consideration. What we have to consider is whether, this parti- 
cular rule having been made a term of the contract, such a term of the con- 
tract is binding upon the parties or not, and Mr. Amin has not suggested 
any reason. why such a term of the contact should not be binding upon 
the parties. It is. not suggested -that suck a term is against public policy 
or is illegal or immoral, and therefore we are of the opinion that that being 
made a term of the contract is binding upon the parties. 

The result, therefore, is that the appeal must fail and is demised with 
costs. 


COYAJEE J. I agree. 

Appeal dismissed. 
Attorneys for appellant: B. Amin & Co. 
Attorneys for respondent: Kanga & Co. 





Before the Hon'ble Mr. M. C. Chagla. Chief Justice, and Mr. Justice Coyajee, 
SIR FAZAL IBRAHIM RAHIMTOOLA v. APPABHAI G. DESAI.” 


Indian ‘Companies Act (VII of 1913), Secs. 19%, 177B—Company—Liquidation—Public 
examination of director—Charges of fraud against director—Practice in issuing order 
for pubhc examination. 

It is open to the Court to make an order' for public examination of a person, under 
s. 196 of the Indian Companies Act, 1913, if -he official liquidator applies under the 
section stating that in his opinion a fraud has been committed by that person. The 
section, however, only aims at those persons who are charged with fraud and not 
those persons who may be concerned with -zhe working of the company and are 
not charged by the liquidator with fraud. 

Ex_parte. Barnes,’ referred to. 

When an order is sought for under s. 196, the official liquidator should take out 
a chamber summons and the chamber summons should be served upon the person 
affected, so that the Court before it makes an order would have all the materials 
before it. 

The Ahmedabad Advance Spinning and Weaving Company v. ‘Lakshmishankar,! 
referred to. 

CHAMBER summons. 

Public examination of a director of a company in liquidation under s. 196 
of the Indian Companies Act, 1913. 

A company called the Associated Banking Corporation of India, Ltd., was 
ordered to be wound up, and the official liquidator was appointed its 
liquidator. 

The bank was prornoted by the firm of Munjee Nathubhoy & Co., the part- 
ners of which were (1) Cassumally Munjee, his sons, (2) Mahomed C. Mun- 
jee and (3) Sultan C. Munjee, (4) Mukhtar C. Munjee and (5) Sultan Ahmed 

* Decided, March 8, 1949. O.CJ. Appeal 2 £1904) IL.R. 30 Bom. 173, 185, sc. 7 


No. 49 of 1948: I. C. No. 28 of 1947. Bom. LR. 246. 
1 [1896] A.C. 146, f 
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C. Munjee. Of these partners, Cassumally Munjee,. Mahomed C. Munjee, 
and Sultan C. Munjee were directors of the bank with Cassumally Munjee 
as its chairman. There were two other directors, Mahomedally C. Javeri, 
who was.the son-in-law of Cassumally Munjee and who was also the secre- 
tary of the bank. The other director was Sir Fazal Rahimtoola, who was 
the father-in-law of Mahomed C. Munjee and Sultan C.. Munjee. There 
were four more directors. It was alleged that “the management and con- 
trol of the affairs of the bank rested exclusively with Cassumally, his two 
sons, his son-in-law and Sir Fazal Rahimtoola. 

On March 19, 1947, a petition for winding up the bank was made. On 
March 20, 1947, the bank petitioned for a moratorium. It was alleged 
“that the statements ‚contained in the [second] petition were known to be 
false by M. C. Javeri and that the other directors who authorised the mak- 
ing of the petition knew or must be deemed to have known that the said 
statements were false.” 

On May 21, 1948, the official liquidator applied to the Court instancing 
several “instances of serious frauds which have been brought to his notice” 
“and sought for an order under s. 196 of the Indian Companies Act, for 
the public examination of Sir Fazal Rahimtoola and other directors and 
officers of the bank in connection with the aforesaid frauds.” On May 28, 
1948, the official liquidator took out a chamber summons for the public 
examination of Sir Fazal Rahimtoola and others. In his further affidavit, 
the official liquidator alleged: , 

-“4. It is obvious that the said three directors who were directly and indirectly inte- 
rested in the said concerns of the Munjees, Sir Fazal I. Rahimtoola being the father- 
in-law of Mahomed C. Munjee and Sultan C. Munjee knew and must be deemed to 
have known that the Munjees and their allied concerns had no intention and were not 
in a position to repay the said loans. . . As regards the’ overdraft account of Kardar 
Productions I respectfully submit that the’ attitude taken up by the said Mahomed C. 
Munjee is tantamount to a gross fraud not only on the part of the said Mahomed C. 
Munjee but also on the part of Sir Fazal I. Rahimtoola and M. C. Javeri.” 

In his affidavit in reply Sir Fazal said: 

“I say that no allegation is made in the report or affidavit that I was a party to or 
sanctioned or authorised any of ‘the transactions referred to in'the report or affidavit of 
the official. liquidator or that I was aware of them or any of them. I am apparently 
accused of fraud because (a) I am the father-in-law of Mahomed C. Munjee and Sultan 
C. Munjee ‘and (b) I was a director. In particular I deny each and every statement, 
‘allegation and submission contained in paragraph 4 of the said affidavit save and except 
that I am the father-in-law of Mahomed ‘and Sultan Munjee.” 

On June 21, 1948, the summons was heard by Bhagwati J., who made 
the summons absolute and ordered the public examination of Sir Fazal I. 
Rahimtoola and others, under’ s. 196 of the Indian cares Act. 


Sir Fazal Rahimtoola appealed. - ~ 


"Sir Jamshedji Kanga, with Murzban J. Mistree, for the aat 
C. K. Daphtary, Advocate General, wath M. P. Amin and M. L. Manek- 
sha, for the respondent. 


Cuacua C. J. This is an Sopal bon an order of Mr. Justice Bhagwati 
making ‘an order for ‘the public examination of Sit Fazal Ibrahim Rahimtoola 
on a summons taken out by the official liquidator of the Associated Bank- 
‘ing Corporation of India, Ltd.; under s. 196° of the ‘Indian Companies Act, 

The order is ‘contested by Sir Jamshedji mainly on two grounds. The first 
ground ‘ig that the order made was without jurisdiction. Now, jurisdiction 
of the Court to make an'order for the public examination of ‘a director— 
and Sir Fazal was a director of the company with which we are concerned 
in this case—is founded on s. 196 of the Indian Companies Act. That section 
provides that “when an order has been made for winding up a company 
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by the Court, and the official liquidator has applied to the Court stating 


that in his opinion a fraud has been committed by....”, then the section - 


goes on to state the class of persons who might be guilty of fraud, and then 
it goes on, “....the Court may, after consideration of the application, direct 
that any person....”, and then it sets out the same class of persons which 
are mentioned earlier in the section. There is another section to which 
attention might be drawn in order to understand Sir Jamshedji’s conten- 
tion, and that is s: 177B. Sub-clause (2) af that section provides: 

“(2) The official liquidator may also, if he thinks fit, make a further report, or fur- 
ther reports, stating the manner in which the company was formed and whether in his 
opinion any fraud has been committed by any person in its promotion or formation or 
by any director or other officer of the company in relation to the company since the 
formation thereof, and any other matter which in his opinion it is desirable to bring to 
the notice of the Court.” 


Briefly put, Sir Jamshedji’s argument is this that the statutory jurisdiction 
of the Court can only be invoked after the official liquidator has, made a 
report under s. 177B (2) and the Court can only make an order under s. 196 
after taking into consideration the repcrt made by the official liquidator. 
Sir Jamshedji says that the jurisdiction cf the official liquidator to make a 
report is based upon s. 177B (2),.and he having made that report, it is tor 
the Court to consider it and then proceec. to decide whether any particular 
person should or should not be publicly examined. 

Now, let us consider a few facts as to how the official liquidator came to 
apply for an order under s. 196. On May 21, 1948, the official liquidator 
submitted a report to the Vacation Judge and headed that report as being 
pursuant to ss. 197, 196, 195 and 237. On that report the learned 
Judge gave directions to the official liquidator to take out a chamber sum- 
mons for the public examination of the various persons mentioned in his 
report as being party to the fraud. Thereupon the official liquidator took 
out a chamber summons on May 28, 1948. and it was on this summons that 
the learned Judge made the order complained of. Sir Jamshedji says that 
the report of the official liquidator is nct made under s. 177B but under 
other sections. Looking to the report it ¿s obvious that the report is made 
for the purpose of ultimately getting ar order under s. 196; and in my 
opinion at the most there is a clerical error on the part of the official liqui- 
dator in not mentioning s. 177B along with other sections that he has men- 
tioned. But I would go further. Looking to the provisions of the law in 
this country, I am not at all sure that it is not open to the official liquidator 
to make an independent report under s. 196 from the report contemplated 
by s. 177B. It is necessary to consider the analogous law which we find 
in England. The provision with regard to the public examination was first 
introduced into the English company law by the Companies Winding Act 
of 1890 and s. 8(2) corresponds to s. 177B(2) and s. 8(3) corresponds to 
s. 196 of our Companies Act. It is very significant to note that s. 8(3) speaks 
of “the Court may, after consideration of any such report”, any such report 
being the report referred to in s. 8(2) corresponding to our s. 177B. When 
we turn to our s. 196, there is no reference whatever to the report which 
the official liquidator has got to make urder s. 177B. When we turn to the 
English Companies Act, which is in force today, we find that s. 182 corres- 
ponds to s. I77B and s. 216 corresponds zo s. 196, and s. 216 provides that 
“Where an order has been made in England for winding up a company by 
the Court and the. official receiver has made a further report under this 
Act....” and that report under the Act is obviously the report referred to 
in s. 182. Again, no similar words are to be found in s. 196 of our Com- 
panies Act, and, therefore, in my opinion it would be open to the Court to 
make an.order under s.. 196 ‘if-the official. liquidator applies under s. 196, 
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and in his application he states that in his opinion a fraud has been com- 
mitted by any person whom he wants to get examined under that section. 
There is no doubt that in this case when the official liquidator applied by 
the chamber summons for an order under s. 196 he has clearly and catego- 
rically stated that in his opinion Sir Fazal was guilty of a fraud and that 
he should be publicly examined. Therefore I see no force in Sir Jam- 
shedji’s contention that the order made by the learned Judge was an order 
without jurisdiction. 

Now coming to the second contention, Sir Jamshedji’s submission is that 
looking to the report of the official liquidator dated May 21, 1948, no prima 
facie case of ‘fraud has been made out by the liquidator against his client 
and therefore the order made ‘by the learned Judge is not a proper order. 
I may just mention in passing that it is rather curious the way our s. 196 
has been drafted by the Legislature. If one were to give to the language 
used in that section its plain grammatical meaning, one would come to the 
conclusion that once a fraud is alleged against any person in the promotion 
or formation’ of the ‘company or against a director, manager or any other 
officer of the company, then any one of thesé persons can be examined even 
if he himself was not guilty of the fraud. It would be enough to allege 
fraud against one person falling in the category in the first part of the 
section and then it would be open to the Court even to make an order 
against any other person mentioned in the second category. I may point 
out that both the categories are common to s. 196. In the latter part it is 
not stated that an order can only be made against such person who is 
charged with fraud under the first part of the section. Curiously enough, 
provision in the English Companies Winding Act, 1890. was similar. The 
matter came for consideration before the House of Lords in Ex parte 
Barnes,’ and ‘the learned Law Lords after considering the- scheme of the 
section and of the Act came to the conclusion that however ‘the section 

t have been worded, an order under s. 196 can only be made against a 
person who was charged with fraud. After. that the different English Com- 
panies Acts were consolidated and we come to the present Act of 1929, and 
when we turn to s. 216 we find that the language used is clear and the 
‘second part of that section provides that the Court may, after consideration 
of the report, direct that that person shall attend before the Court and be 
examined in public. Therefore, the expression “that person” in relation to 
what has gone before makes it clear that it is only the person charged with 
fraud who can be examined in public. But our section remains what it 
was and the Legislature has not thought fit to bring the language of the 
‘section into line with the true position in law. But we must accept Sir 
Jamshedji’s contention that looking to the whole scheme of the Act and 
of the section, the section only aims at those persons who are charged with 
fraud and not those persons who may be concerned with the working of 
the company and are not charged by the liquidator with fraud. Therefore 
we must now consider whether on the materials before us it can be said 
that in the opinion of the liquidator a prima facie case has been made out 
against the appellant of fraud. 

Now, to say the least, this particular Bank that was set up was run in 
‘a most extraordinary and curious manner. It seemed more to be a 
domestic family’ affair than a public corporation looking after the interests 
of the shareholders and the depositors. The majority of the shareholders 
were all relations. At the head of the tree stood Cassumally Munjee with 
his sons, his son-in-law, the father-in-law of his son, Sir Fazal Rahimtoola, 
and the liquidator in his report clearly states that the affairs of the Bank 
rested exclusively with Cassumally Munjee, his said two sons, his son-in- 
law Mahomedally Javeri, and Sir Fazal Rahimtoola. Then the liquidator 


1 [1896] A. C. 148. 
L.R.--33. 
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goes on to point out various gross cases of fraud which came to light after 
the company went into liquidation. He points out that the Munjees and 
their allied concerns are indebted to the Bank in the sum of Rs. 13,00,000 
and there is also a prospective liability cor calls of about 64 lacs, and he 
adds that the Munjees have dominated the Bank and they have literally 
played ducks and drakes with the moneys of the Bank which they have 
advanced to themselves and their allied concerns without anv intention to 
repay the same. He then points out the case of a loan of "38 lacs being 
advanced to Shiraj Ali Hakim and his relative Gulam Mahomed Ebrahim. 
This loan was advanced on so-called securities which were not worth the 
paper on which they were printed. Ther: he deals with the case of a fixed 
deposit of Rs. 5 lacs made by Messrs. Kardar Productions. It seems that on 
this fixed deposit Kardar Productions were allowed to have an overdraft 
account. Then he was persuaded by the Munjees to transfer the fixed 
deposit of Rs. 5 lacs to one of their own concerns and to replace this fixed 
deposit a guarantee was given by one of their firms. On that the Bank 
was left with the paper guarantee of one of the Munjee concerns and the 
hard cash of Rs. 5 lacs disappeared from the Bank and went to fill the till 
of the Munjee concerns, Then there is another instance of this Shiraj Ali | 
Hakim having pledged with the Bank €2,500 shares of the Famous Cine 
Laboratory and Studios, Lid., against a loan given to him. Subsequently 
he was allowed to remove these securitics and he handed over these secu- 
rities to another creditor of his, Govindrem Rungta. So the Bank was left 
without any security to secure this particular loan. 

Now Sir Jamshedji says that there is no specific averment by the liqui- 
dator in this report that his client is guilty of fraud. I frankly admit that 
this report could have been much better drafted. But as has been pointed 
out in England in many decided cases, it is not necessary for the liquidator 
in terms to say that the party against whom he is seeking for an order of 
public examination is guilty of fraud. If he sets out all the necessary 
facts from which the necessary inference can be drawn by the Court that 
there is a prima facie case of fraud, that would be sufficient in law to 
attract the jurisdiction of the Court. Let us take two or three important 
allegations made by the official liquidator in this report. He says that Sir 
Fazal Rahimtoola along with the other directors were in the exclusive control 
and management of the Bank. He then points out various cases of fraud 
being practised upon the shareholders and the depositors by the money of 
the Bank being lent out on worthless sezurities or in order to benefit the 
Munjees. Then he points out that Sir Fazal Rahimtoola is closely related 
to the Munjees. In my opinion, the inference is irresistible. and the in- 
ference is that a man who is a director of the Bank and who takes an active 
part in the management of the Bank cannot but know of what was going 
on in the Bank, and therefore what the liquidator in effect does is this; 
he suggests that Sir Fazal is privy to the frauds practised which he has 
enumerated in his report. Sir Fazal made an affidavit in reply to the 
affidavit made by the official liquidator in support of the chamber summons, 
and it is pertinent to note that in this affidavit there is no denial of the 
statement in the report that he along with a few other directors was in 
exclusive charge, control and management of the affairs of the Bank, nor 
is there any statement with regard to the various frauds set out by the 
official liquidator, nor does he say that he was not aware of all that was 
going on in the Bank. It is a contentious affidavit which merely takes up 
a technical defence and does not place anv materials before the Court which 
would lead the Court to the opinion that the opinion of the liquidator was 
not justified. Then to this affidavit the cfficial liquidator made an affidavit 
in rejoinder and in that affidavit he categorically states that the records of 
the Bank show that Sir Fazal Rahimtoola has attended almost all the meet- 
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ings of the directors and also the meetings of the sub-committees appointed 
to sanction loans and that he has voted for the various loans which have 
directly or indirectly benefited the Munjees. So here we have a definite 
statement by the liquidator that Sir Fazal had voted for the loans advanced 
to the Munjees. As the record stands the appellant has not chosen to put in 
any affidavit in rejoinder to challenge the statement in the affidavit. 

There is rather an important point of practice to which Sir Jamshedji has 
drawn our attention. The official liquidator took up the attitude that orders 
for public examinations under s. 196 can be made ex parte. We wish to 
make it clear that in our opinion that would not be a sound practice for 
the Court to adopt. The Advocate General draws our attention to the 
practice prevailing in England and that practice is that an order is made 
ex parte for the public examination of a person, then an order is served 
upon him, and it is open to him to come to Court to get that order discharged. 
That strikes us as rather a circuitous way of achieving the same result. It 
would be much better to adopt the practice which was followed in this 
case, viz. that when an order is sought for under s. 196, the official liquida- 
tor should take out a chamber summons and the chamber summons should 
be served upon the person affected so that the Court before it makes an 
order would have all the materials before it. I may also draw attention 
to the warning sounded by Sir Lawrence Jenkins in The Ahmedabad 
Advance Spinning and Weaving Company v. Lakshmishanker.1 He said 
that the practice of passing ex parte orders involving the person affected in 
serious liability is much to be deprecated. With very great respect I entirely 
endorse this sentiment. 

The order made by the learned Judge is a discretionary order and in appeal 
it is for Sir Jamshedji to satisfy us that we should interfere with the dis- 
cretion exercised by the learned Judge. We would only interfere with that 
discretion if we were satisfied that there were no materials before the learn- 
ed Judge on which he could have come to the conclusion that no prima 
facie case for investigation of fraud had been made out against the appel- 
lant. I have drawn attention io all the materials which were before the 
learned Judge and it is impossible to say that on these materials the learn- 
ed Judge was not justified in making the order that he did. The result 
is that the appeal fails and must be dismissed with costs. 

Appeal dismissed. 

Attorneys for appellants: Crawford Bayley & Co. 

Attorneys for respondents: Pereira Fazalbhoy & Co.: Mazgamwala & Co: 
Wadia Ghandy & Co. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Coyajee. 
SHIVJI BHARA & CO. v. KANJI VASANJI.* 


Bombay Rents, Hotel and Lodging House Rates (Control) Act (Bom. LVII of 1947), 
Sec. 50t—Pugree—Suit by tenant to recover sum paid as pugree—Whether such suit 
is suit to recover rent—Construction of .statute—High Court—Jurisdiction—Depriva- 
tion of Jurisdiction to be clear and specific. 

A suit to recover a sum of money paid as pugree by a tenant to his landlord does 
not fall within the purview of s. 50 of the Bombay Rents, Hotel and Lodging House 
Rates (Control) Act, 1947, and is triable by the High Court of Bombay. 

When the Legislature ousts the jurisdiction of the High Court, the language used 
by the Legislature must be very strictly construed, and the Court must lean against 
holding that the Legislature has attempted to oust the jurisdiction of the High Court 
except in those classes of cases which are clearly and specifically indicated by the 
Legislature. 


1 a I. L. R. 30 Bom. 173, 185, s. ce. 7No. 78 of 1948: O.CJ. Suit No. 963 of 1945. 
Bom. L.R. 246. TSee p. 280, ante. 
* Deeded, March 4, 1949. O.CJ. Appeal 
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Suir to recover money paid by a tenant to his landlord as pugree. 


Shivji Bhara & Co. (plaintiffs) rented three godowns from the defend- 
ants Kanji Vasanji and others in Bombay from Kartak sud 1, samvat year 
1999 (i.e. November 9, 1942,) at a monthly rental of Rs. 391, the standard 
rent being Rs. 331. They thus paid Rs. 72) in excess as rent for the samvat 
year 1999. They continued to occupy the’ godowns in the succeeding year 
2,000 from Kartak sud 1 to Chaitra vad 6 (ie. from October 30, 1943, to 
April 14, 1944). On April 14, 1944, an explosion took place in the Bombay 
harbour, which destroyed two out of the three godowns rented by the 
plaintiffs, For the above period of 53 months the plaintiffs paid rent for the 
three godowns at the rate of Rs. 391 per month, that is, Rs. 345 in excess 
of the standard rent. : 

A few days after the explosion the plaintiffs handed over the possession 
of the third godown to the defendants who required it to meet an urgent 
need. ‘ 

After further negotiations between the parties the plaintiffs re-rented 
the third godown on a promisé to pay Rs. 125 as rent and Rs. 400 as pugree 
per month (there being 13 months in the year) for samvat year 2001 (i.e. 
from October 18, 1944, to November 4, 1945). They got possession of the 
godown on payment of Rs. 345 and Rs. 52 200 as pugree in advance. . 

On July 9, 1945, the plaintiffs filed a suit in the High Court to recover 
the amount of the pugree paid by them to tne defendants after deducting from 
the amount a sum of Rs. 1125, which was the rent payable at the rate of 
Rs. 125 per month for 9 months from Kartak sud 1 to Jeth vad 30, 2001, 
i.e. from October 18, 1944, to July 9, 1945. The amount thus claimed was 
Rs. 5,140. 

The defendants contended in their written statement among other things 
that the plaintiffs’ claim was barred under the rent restriction laws. 

‘In 1947 the Government of Bombay enacted the Bombay Rents, Hotel 
and Lodging House Rates (Control) Act, which came into force on Feb- 
ruary 13, 1948. 

At the hearing of the suit before Bhagwati J. on November 4, 1948, a 
preliminary issue was raised: whether this Court has jurisdiction to enter- 
tain and try this suit by reason of the provisions of the Bombay Rents, Hotel 
and Lodging House Rates (Control) Act? His Lordship found the issue in 
the negative and delivered the following judgment. 


Buaewatr J. It is clear that this beirg a suit of 1945 the rights and 
liabilities of the parties would be governed by the provisions of the Bom- 
bay Rents, Hotel Rates and Lodging House Rates (Control) Act, 1944; and 
in order to appreciate the rival contentions of the parties it would be neces- 
sary to look at the provisions of that Act. It would not do for a moment to 
refer to and rely upon the provisions of 3. 28 of the Act of 1947 because 
those provisions in term apply to suits be-ween landlord and tenant of the 
nature therein prescribed which would come to be filed after the coming 
into operation of ihat Act. As I understand the position to be, s. 28°of the 
Act of 1947 is not retrospective in operaticn and, therefore, investing of the 
Small Cause Court with jurisdiction to try such suits and the deprivation 
of other Courts to entertain any such su‘ts is of avail only in respect of 
suits which would ‘come to be filed after that Act came into operation. So 
far as suits had been filed prior to the coming into operation of that Act, 
they would not be covered or governed by s. 28 of the Act, but would in 
appropriate cases be governed by s. 50 of that Act and would be liable 10 be 
transferred to the Small Cause Court by virtue of the proviso to that seciion, 
and that is the section to which I need refer to at this juncture. Section 
50 in the first instance repeals,:amongst others, the Bombay Rents, Hotel 
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Rates and Lodging House Rates (Control) Act of 1944 and enacts a proviso 
thereto in these terms: 

, “Provided that all suits and proceedings other than execution proceedings and appeals 
‘between a landlord and a tenant relating to the recovery or fixing of rent or possession of 
-any premises to which the provisions of Part I apply....which are pending in any Court, 
shall be transferred to and continued before the Courts which would have jurisdiction 
‘to try such suits or proceedings under this Act; and thereupon all the provisions of this 
Act and the rules made thereunder shall apply. to all such suits and proceedings.” 

At one time there was a doubt as to whether the relationship between the 

plaintiffs and the defendants trustees was as between licensors and licensees 
or as between landlords and tenants. Even though the plaintiffs have des- 
cribed themselves as the tenants of the defendants, the landlords, and have 
claimed to recover the amounts paid by way of premia and excess rent, the 
defendants had contended that they were merely licensors of the premises 
qua the plaintiffs and they had been charging and had ‘charged the plaintiffs 
Rs. 125 per month merely as license fee in respect of the suit premises. Mr. 
Taraporewalla,. however, appearing on: behalf of defendants Nos. 3 to 7, 
made an admission that even though the stand taken up by the defendants 
in their written statement was that they: were licensors qua the plaintiffs, 
the defendants were really and truly the landlords of the plaintiffs who 
were the tenants of the suit premises. This. position being thus admitted, it 
is clear that this is a suit between a landlord and a tenant. It is equally clear 
that the premises in respect of which the defendants are the landlords of 
the plaintiffs are premises to which the provisions of Part I of the Act of 
1947 apply. They are premises let for business, trade or in any event storage 
of goods and would, therefore, come within s. 6(1) of the Act. The only 
question -that remains for my consideration, therefore, is whether even 
though this suit is a suit between a landlord and a tenant and is in respect 
of premises to which the provisions of Part II apply, it is a suit relating to 
the recovery of rent of the premises. As I have already held before, a suit 
for recovery of rent of premises need. not necessarily be filed by the landlord 
against the tenant. It can as well be filed by the tenant against the land- 
lord. The tenant may have paid to the landlord rent in excess of what 
‘maybe called standard rent or the rent which is allowed to the landlord 
by the law. The tenant would in that event be entitled to file a suit against 
the landlord for the recovery- of such excess rent paid by him and such a 
suit by the tenant against the landlord would really come within the des- 
cription of the suits between a landlord and a tenant relating to the recovery 
of rent. The suit in so far as it was inter alia for recovery back of Rs. 720, 
being the excess rent paid by the plaintiffs to the defendants trustees in 
respect of suit premises for samvat;year 1999, was clearly and unambigu- 
ously a suit for the recovery. of rent by the tenant against the landlord. 
Realising this position, Mr. Purshottam for the plaintiffs intimated to the 
Court that he gave up his claim for Rs. 720, being the excess rent paid for 
samvat year 1999, and he confined his suit only to the recovery back to what 
he called the premia paid by the plaintiffs to-the defendants trustees, viz. 
Rs. 345 being the premium for 53 months of samvat year 2000 at the rate 
of Rs. 60 per month and Rs. 5,200 being the. premium for 13 months of 
samvat year 2001 at the rate of Rs. 400 per month less Rs. 1,125 the admit- 
ted rent of the premises up to Jeth Vad 30 samvat year 2001. 

It has been urged by Mr. Purshottam: for the’ plaintiffs that there is a 
distinction laid. down in the provisions of the Act of 1944 between fine or 
premium on the one hand and rent or excess rent paid by the tenant to the 
landlord on the other. He drew my attention to ss. 8 and 12 and to ss. 21 
and 24 of that Act which clearly laid down that the fine or premium would 
be levied by the landlord. against the. tenant for consideration of the grant, 
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renewal or continuance of tenancy, and tie excess rent would be the rent 
which would be paid by the tenant to the landlord -over and above what 
the landlord was entitled to charge the tenants in accordance with law. 
This distinction he urged was sufficient to show that whereas a suit filed 
by the tenant against the landlord to recover excess of rent may possibly 
come within the category of a suit for recovery of rent by the tenant against 
the landlord, a suit by the tenant against the landlord to recover back a 
fine or premium -paid by him to the landlord in consideration of the grant, 
renewal of continuance of tenancy would not be a-suit for recovery of rent 
by ‘the tenant from the landlord, and if this was so,:-he further urged that 
the suit in so far as ‘it sought to recover from the defendants trustees the 
amount of the premia paid by -the plaintiffs to them was not, within the 
meaning of the proviso to s. 50 of the Act of 1947, a suit between a landlord 
and a tenant for the recovery of rent.of the premises to which the provi-: 
sions of part Il applied. Mr. Taraporewalla, on the- other hand, drew my 
attention to the fact that- howsoever it may be called, the fine or. premium 
may also be distributed over several months and may be paid as rent ac- 
`- eruing from month to month by the tenan; ‘to the landlord. He also pointed: 
out that by virtue of the provisions of ss. 8 and 12 as also ss. 21 and 24 it 
was laid down that the tenant was entitled to: recover back from the land- 
lord whatever payments he had made either by way of fine.or premium or 
by way of excess rent beyond what the landlord was entitled to recover 
from the tenant; and the Legislature had authorised and empowered the 
tenant without prejudice to other modes: of recovery which were available 
to him to deduct the fine or premium on the one hand or the excess rent 
on the other from any rent payable by him to'the landlord. He, therefére, 
urged that in whatever manner the matter may be looked at, the fine or 
premium though: scattered over a period in the manner in ‘which it was 
done in the case ‘before me would really b2 rent in excess of the legitimate 
or lawful rent paid by ‘the tenant to the landlord and would, therefore, be 
of the character of excess rent recoverable by the tenant from the landlord. 
There is no doubt a distinction which cbtains between fine or premium 
on ‘the one hand and excess rent paid by the tenant to the landlord on the 
other. It is to be observed in the particular sections of the Act of 1944 
which I have above ‘referred to. The fine or premium is quite distinct 
from the rent which a tenant may be called upon to pay to the landlord 
and does pay to the landlord. Excess rent’ is quite distinct from fine ‘or 
premium. Fine or premium is accepted by the landlord in consideration 
of the grant, renewal or continuance of tenancy. The rent even though it. 
may’ be in excess of the legitimate or the lawful rent is rent for use and oc- 
cupation: of the premises which are let by the landlord to. the tenant. The 
iwo conceptions of fine or premium on the one hand and rent even though 
it may be in excess of the legitimate or lewful rent on the other are quite 
distinct one from the ‘other and’ it would not be right to say that even 
though premium or fine is scattered over a period in the manner in which 
it has been done: in the ‘case before me it would not be of the character of 
fine or premium: but would savour of the character of rent. If it was fine 
or ‘premium, there is no gainsaying that a’ suit for the recovery of such fine 
or premium would certainly not be a suit for recovery of rent paid in ex- 
cess of the legitimate ot lawful’ rent by the tenant to the landlord. 
Granting this, however, the position as it obtains in the case before me 
is really prejudicial to the case’ of the plaintiffs. If one scans the plaint 
as it has-been filed: by them and particulary paragraph 6 thereof, one finds 
that even though the-plaintiffs called this payment which they made to the 
defendants trustees as premia, the amounts which they paid to the defen- 
dants were in the nature of excess rent. They say in the first instance 
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that on or about Aso Vad 12th samvat year 2000 (corresponding tọ Octo- 
ber 14, 1944) when Khimji Bhara and Lalji Asaria two of the partners of 
the plaintiffs’ firm saw defendant No. 7.at his pedhi defendant No. 7 re- 
presented to them that the trustees were badly m need of monies to carry 
out- various charities under the said trusts and, therefore, unless the plain- 
tiffs agreed to give a sum of Rs. 125 as rent and Rs. 475 as pugri aggregat- 
ing to Rs. 600 per month, the possession of the premises would not be restor- 
ed to them as tenants. Defendant No. 7 also stated that the defendants 
would take the pugri money for the whole year at the very commencement 
of the tenancy. Defendant No. 7 also represented to the said Khimji Bhara 
and Lalji Asaria that he had actually received an offer from a party who 
was willing to occupy the said gala in front and pay the aforesaid sum of 
Rs. 600 as rent and premium per month. The plaint proceeds to say that 
it was agreed between Khimji Bhara and Lalji Asaria on the one hand and 
defendant No. 7 on the other that they should pay to the defendants rent 
for samvat Year 2000 at the rate of Rs. 391 per month out of which Rs, 331 
would be taken and accepted as rent and the balance of Rs. 60 would be 
taken as premium. It was also agreed that the plaintiffs should pay Rs. 125 
per month as rent and Rs. 400 as pugri per month for the whole of samvat 
year 2001 and the plaintiffs would then be put in possession of the said 
gala. It is apparent from this statement of facts made by the plaintiffs 
in paragraph 6 of the plaint that what was exacted from them, if their con- 
tentions are correct, was a sum of Rs. 125 per month. which was ostensibly 
to be called rent and Rs. 400 per month which was, though called premium, 
an additional rent which was extracted ‘by the defendants trustees from 
them taking advantage of the circumstances in which the plaintiffs. were 
then placed. If it was a fine or a premium for the grant, renewal or con- 
tinuance of the tenancy, it would be a fixed or a settled payment even 
though it might have been spread over a particular period of months, say 
Rs. 5,000 or Rs.. 10,000 or any particular amount payable by the plaintiffs 
to the defendants trustees at certain instalments every month. If that 
was so, certainly it would be a fine or a premium. What was,. however, 
extracted by the defendants from the plaintiffs was an additional payment 
of extra rent, call it fine or premium or excessive rent, by whatever term 
it may be named, it makes not the slightest difference to the, position be- 
fore me. It was an amount payable every month by the plaintiffs | for the 
occupation of the suit premises. The agreement between them was not 
that a particular fixed or settled payment was to be made by the plaintiffs 
to the defendants distributed over a particular number of months. The 
agreement as it has been set out by the plaintiffs in paragraph 6 of the 
plaint was that for each and every month of the occupation of the suit pre- 
mises by the plaintiffs, the plaintiffs were to pay to the defendants trustees 
Rs. 125 per month as and by way of rent and Rs. 400 per month as and by 
way of, even though it is called fine or premium or pugri, additional rent 
for the use and occupation of the suit premises by the „plaintiffs. The la- 
belling of this extra payment as pugri makes not the slightest difference 
to the position: The word pugri has not been judicially interpreted and 
I hope that the Courts would not have to do so. As the facts stand before me 
and as paragraph 6 of the plaint has been framed by the plaintiffs the pugri 
which the plaintiffs say the defendants trustees extracted from them was 
not of the nature of fine or premium but was of the nature of excess rent 
which the defendants trustees extracted from the plaintiffs for each and 
every month for the use and occupation of the suit premises by the plain- 
tiffs. If that was so, ‘it was certainly not fine or premium within the mean- 
ing of the Act. It was excess rent .extracted by the defendants trustees 
ae the plaintiffs beyond what they were entitled to charge to the plain- 
tiffs and which certainly the plaintiffs, if the case which they have set out 
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in the plaint be correct, would be entitled to recover from the defendants 
without prejudice, however, to whatever the contentions the defendants 
might raise against the plaintiffs in that behalf. I am, therefore, clearly. 
of opinion that the amount which the plaintiffs seek to recover from the 
defendants trustees in this suit and for the purpose of this conclusion I take 
the claim of Rs. 345 being so called premium for 5% months at the rate of 
Rs. 60 per month for samvat year 2000 also in the same category as the 
claim for the so-called premium at the rate of 400 per month for samvat 
year 2001 to be a claim for the recovery of excess rent paid by the plain- 
tiffs to the defendants trustees. That being the position, the suit, even 
though it is short of the extra claim of Rs. 720 on the admission of Mr. 
Purshottam, still continues to be a suit between a landlord and a tenant 
relating to the recovery of rent of premises to which the provisions of 
Part II of the Act of 1947 apply, and being a suit which was pending at the 
date of the coming into operation of that Act and s. 50 thereof, is liable to 
be transferred to the Small Cause Court. 

I accordingly answer the issue which has been raised by Mr. Tarapore- 
walla and which has been tried by me as a preliminary issue in the nega- 
tive and do order under s. 50 of Bombay Act LVE of 1947 that this suit 
be transferred to the Court of Small Causes for trial in accordance with 
law. The plaintiffs will, of course, pay the costs of defendants Nos. 3 to 7 
of the trial of this issue before me. The costs of defendant No. 2 will be 
costs in the cause. The rest of the costs of suit will be dealt with by the 
Small Cause Court and will abide the result there. 

The record of the suit not to be transferred to the Small Cause Court 
for a period of 3 weeks. 

The plaintiffs appealed. 

R. J. Kolah, for the appellants. 

N. A. Palkhiwalla, for respondent No. 2. 

V. F. Taraporewalla, with C. M. Trivedi, for respondents Nos. 3 to 7. 


Cacia C. J. The only question that arises in this appeal is whether 
the suit filed by the plaintiffs is maintainable in this Court or it should be 
transferred to the Court of Small Causes under the provisions of Bombay 
Act LVI of 1947. It would appear that the plaintiffs were the tenants of 
the defendants who are trustees of a charitable trust in respect of three- 
godowns for some time prior to the explosion that took place in Bombay 
on April 14, 1944. In the explosion two of the godowns were destroyed. 
The plaintiffs vacated the third godown as it was required by the defen- 
dants for storing certain articles. Thereafter the plaintiffs wanted to re- 
sume possession of the third godown, and according to the plaintiffs the 
defendants agreed to give possession of the third godown provided the 
plaintiffs not only paid the rent of Rs. 125 which was the proper rent, but 
also a pugree aggregating to Rs. 5,200 warked out on the basis of Rs. 400 
being paid per month for a period of 13 months during which the tenancy 
was to continue. According to the plaintiffs it was also agreed that with 
regard to the tenancy of certain months anterior to the explosion for which 
the plaintiffs had not paid rent, they should pay a pugree of Rs. 60 a month 
for 53 months, which came to Rs. 345. According to the plaintiffs. they 
paid these two pugrees and went into possession of the godown and they 
filed the present suit for recovering that amount. 

Now, the learned Judge held that this suit was not a suit for recovery 
of the pugree, but it was a suit for the recovery of excess rent paid by the 
plaintiffs, and, therefore, this Court had no jurisdiction to try the suit but 
the suit was triable by the Court of Small Causes. It is rather significant 
to note what the defence of the defendants was with regard to the claim 
of the plaintiffs. Defendant No. 1 took no part in the proceedings. De- 
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fendant No. 2’s contention was that these amounts claimed by the plain- 
tiffs were pugrees, but they were paid to defendant No. 7-and that defen- 
dants Nos. 5, 6 and 7 had on different occasions admitted that this pugree 
thad been received from the plaintiffs. With regard to defendants Nos. 3 
to 7, who put in a joint written statement, their contention was that 
after the tenancy terminated on the explosion having taken place, the plain- 
tiffs were no longer the tenants of the defendants but they were mere 
licensees, and the defendants required the plaintiffs as a term of the license 
to contribute the sums of Rs. 5,200 and Rs. 345 as a donation to a charity 
fund which had been set up. Therefore, it is important to note that it was 
the case neither of the plaintiffs nor of any of the defendants that the sum 
that the plaintiffs were claiming was excess rent or an amount paid as rent 
in addition to the rent chargeable under the Rent Restriction Act. The 
plaintiffs’ case was it was pugree.-The case of defendant No. 2 was it was 
‘pugree. The case of defendants Nos. 3 to 7 was that there was no tenancy, 
the plaintiffs were merely the licensees, and the amount paid was certainly 
not rent but a donation paid to a charity fund. At the hearing counsel for 
defendants Nos. 3 to 7 gave up the contention that the plaintiffs were the 
licensees. He admitted the position taken up by the plaintiffs that they 
were the tenants. Then the learned Judge, without there being any speci- 
fic issue on the point and without there being any proper pleadings as I 
have pointed out, on his own as it were came to the conclusion that what 
the plaintiffs claimed in the suit was not pugree but excess rent. It seems 
to us that the learned Judge was in error in coming to that conclusion. 
But even assuming that the learned Judge was right, as in my opinion the 
matter is concluded by a proper construction of s. 50 of Bombay Act LVII 
of 1947, it is unnecessary to go further into this question. 

Now, on the question of jurisdiction, Bombay Act LVII of 1947 contains 
two sections which are pertinent to the question of jurisdiction that the 
High Court has with regard to suits falling under the Act. Section 28 
deals with suits to be filed after the coming into operation of this Act. That 
section is in very wide terms and ousts the jurisdiction of this Court to try 
all suits and proceedings between a landlord and a tenant. relating to the 
Tecovery of rent or possession of any prémises to which the provisions of 
the Act apply. It also ousts the jurisdiction of this Court to decide any 
application made under the Act and to deal with any claim or question 
arising out of the Act or any of its provisions. With regard to pending 
suits, the Legislature enacted s. 50 and it will be apparent that s. 50 is much 
narrower in its application than s. 28. Section 50 provides that all suits 
and proceedings between a landlord and a tenant relating to the recovery 
or fixing of rent or possession of any premises to which the provisions of 
Part II apply (the rest of the words are not material) which are pending 
in any Court, shall be transferred to the Courts mentioned in the Act. 
Therefore, as far as pending suits are concerned, it is only suits relating 
to the recovery or fixing of rent or possession of premises between a land- 
lord and ‘a tenant that had to be transferred to the Small Causes Court. 
Tt will be important to note that the Legislature in s. 50 does not deal with 
any suits relating to any claim arising out of this Act. Therefore, it is again 
clear that all suits pending in this Court when the Act came into force had 
not to be transferred to the Small Causes Court. It was only the restrict- 
ed class of suits mentioned in s. 50 that had to be transferred and in respect 
of which this Court had no jurisdiction. 

Now. whether the’ plaintiffs’ suit is to recover excess rent or pugree 
which he has paid to his landlord, it certainly is not and cannot be a suit 
for recovery of rent. A suit for recovery of rent can only be filed by a 
landlord against a tenant and that is the onlv kind of suit contemplated by 
s. 50. When a tenant pays pugree or when he pays excess rent, he is cer- 
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tainly not filing a suit for the recovery of rent. The suit he is filing is to 
recover the amount which his landlord hes wrongfully obtained from him 
and to which he is not entitled. To use a well known English expression, 
it would really be a suit for moneys had and received by the defendants, 
and I cannot understand how by any stretch of language could it ever. be 
suggested that an action by a tenant to recover excess moneys paid to the 
landlord could ever be described as a suit for the recovery of rent. Mr. 
Taraporéwalla says that s. 20 gives the risht to a tenant to recover excess 
rent, and s. 18 gives him the right to recover any premium paid by him. 
and, therefore, Mr. Taraporewalla’s conten:ion is that as a tenant has been 
given the right under s. 20 to recover excess rent, in filing this suit what 
the plaintiffs are doing is to recover excess rent to which they have been 
given the right under s. 20 of the Act. It -s true that the plaintiffs in. filing 
this suit are availing themselves of the right given to them under s. 20. 
They are filing a suit in respect of a clsim arising out of the act. But 
these suits are not made transferable uncer s. 50. Even if it is a suit to 
recover excess rent paid by the plaintiffs to the defendants under s. 20, 
in my opinion that suit cannot be charactarised or described as a suit for 
the recovery of rent. It is a well establ:shed canon of construction that 
when the Legislature ousts the jurisdiction of the High Court, the language 
used by the Legislature must be very scrictly construed and the Court 
must lean against holding that the Legislature has attempted to oust the 
jurisdiction of this Court except in those classes of cases which are clearly 
and specifically indicated by the Legislature. The only class of cases which 
are clearly and specifically indicated by the Legislature are suits for the 
recovery of rent, and, as I have said earlier, such suits can anly be filed 
by a landlord against a tenant for the recovery of rent. But really when 
we are considering the question of jurisdiction we must accept all the 
averments and allegations contained in the plaint. A plea as to jurisdic- 
tion which is tried as a preliminary issue is in the nature of a demurrer 
and the defendants can only contend that this Court has no jurisdiction 
on the allegation that assuming all that is said in the plaint is true, still 
the Court could have no jurisdiction. If we were to take the averments 
of the plaintiffs in their plaint, they have filed the suit for the recovery 
not of excess rent but of pugree. The learned Judge concedes that if this 
was a suit for the recovery of pugree, this Court would have jurisdiction. 
They may ultimately fail to establish their case, but as far as jurisdiction 
is concerned, it was incumbent on the learned Judge to accept the aver- 
ments made by the plaintiffs in the plaint. 

In my opinion, therefore, this is clearly a suit which does not fall with- 
in the purview of s. 50 of Bombay Act LVI of 1947 and, therefore, this Court 
has jurisdiction to try the suit. The order. therefore, made by the learned 
Judge that this suit should be transferred to the Small Causes Court is 
erroneous and must be set aside. 

The result, therefore, is that the appeal is allowed with costs. The ap- 
pellants will also be entitled to the costs occasioned by the trial of the pre- 
liminary issue before the trial Court. Respondents Nos. 3 to 7 to pay 
the costs of the appellants as well as of respondent No. 2. 

COYAJEE J. I agree. 

Appeal allowed. 

Attorneys for appellants: Gagrat & Co. 

Attorneys for respondent No. 2: Minocher Hiralal & Co. 

Attorneys for respondents Nos. 3 to 7: Mulla & Mulla. 
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` Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Bhagwati. 

'. - YUSUF H. ABBAS v: BHAGWANDAS P. NANGPAL.* 

Practice and procedure—Iudge examining and cross-examining witnesses——Counsel's duty 
“' to’ present his client’s casé completely to’ Court—Judge’s appreciation of evidence— 
~ Court of appeal, how far influenced by such appreciation. 

“-". A Judge trying a case is not at liberty to take the witnesses in the case into 
his own hand, instead of leaving counsel to discharge their functions for which they 
? are briefed and paid. In so acting the Judge puts himself under a handicap, because 
-any comments that he may make on the demeanour of witnesses cannot carry any 
welght with the Court of appeal. 
Yuill v. Yuill’, followed. 

Counsel ba a duty to the Judge, but he has also a duty to himself and a duty to 
his client. -It-is unbefitting the dignity of the bar for any counsel to permit himself 
to be made a sort of a pliable instrument in the hands of a Judge. It is not for 
counsel merely to watch which way the wind is blowing and then te trim his sail 
- according to that wind. 

. Tus was a suit-filed by Bhagwandas Nangpal (a share-broker) to recover 
from his constituent Yusuf H. Abbas (defendant) the amount of losses m- 
curred. by him in carrying out the sale and purchase transactions ın the 
Bombay Dyeing shares on behalf of the defendant. 

The suit was heard by Desai J. who decreed the claim. 

The defendant appealed. E 

- M:. P. Amin, for the appellant. 

-- Sir Jamshedji Kanga, for the respondent. 

Cuacia C. J. ` This is an appeal from a judgment of Mr. Justice Desai, 

and it arises out of a suit filed by a broker against his constituent to recover 

a sum of money due in respect of various transactions put through by the 

broker on the Stock Exchange. The only dispute between the parties in 

the suit was with regard to a transaction, of 15 Bombay Dyeing shares. It 
would appear that on December 10, 1946, the defendant had given instruc- 
tions to the plaintiff to sell these 15 Bémbay Dyeing shares. The plain- 
tiff’s case was that on January 2, 1947, the defendant gave him instructions 
to make a badla of this transaction, and pursuant thereto he purchased 

15 shares on January 3 and sold 15 shares on January 7, with the result 

that there was an outstanding transaction of sale of 15 shares for the 

settlement which ended on January 16, 1947, and as the defendant did not 
pay to the broker moneys’ that were due to him, he closed this transaction 
on January 16, 1947. As against this the defendant’s version was that on 

December 21, 1946, he himself personally gave instructions to the plaintiff 

to close the outstanding transaction of sale of 15 Bombay Dyeing shares 

by a cross transaction of purchase, and, therefore, no transaction was out- 
standing after December 21, 1946. According to the defendant. he left 

Bombay on December 22, 1946, for Poona, returned to Bombay in the 

second week of January, and it was then that he came to learn that his 

instructions had not been carried out and he made his protest to the 
broker. The learned Judge accepted the plaintiff’s version. 

Now in appeal Mr. Amin for the appellant has severely criticized the 
manner in which this case was conducted in the lower Court, and I very 
much regret to say, with respect to the learned Judge, that there is con- 
siderable force in the criticism. The learned Judge seems to have taken 
the witnesses into his own hand and, instead- of leaving counsel to dis- 
charge their functions for which they are briefed and paid, assumed to 
himself the duties and the obligations of counsel. Such a course has been 
deprecated by the ‘highest Courts in England. The learned Judge puts 
himself under a handicap, bécause any comments that he may make on the 
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demeanour of witnesses under these circumstances cannot carry any 
weight with the Court of Appeal. In a striking passage Lord Greene, 
Master of the Rolls, in Yuill v. Yuill,1 observed as follows (p. 20): 

“A judge who observes the demeanour of the witnesses while they are teing examined 

by counsel has from his detached position a much more favourable opportunity of form- 
ing a just appreciation than a judge who himself conducts the examination. If he takes 
the latter course he, so to speak, descends into the arena and is liable to have his vision 
clouded by the dust of the conflict. Unconsciously he deprives himself of the advantage of 
calm and dispassionate observation. It is further to be remarked, as everyone who has 
had experience of these matters knows, that the demeanour of a witness is apt to be 
very different when he is being questioned by the Judge from what it is when he is being 
questioned by counsel, particularly when the Judge’s examination is, as it was in the 
present case, prolonged and covers practically the whole of the crucial matters which 
are in issue.” 
I regret to note that in the case before us also the learned Judge definitely 
descended into the arena, and Mr. Amin’s criticism is that his vision was 
clouded ‘by the dust of the conflict. It is a matter of greater regret that 
counsel who appeared for the parties should not have taken the trouble 
to see that the record was properly completed. Mr. Amin’s grievance there 
also is fully justified and we find several lacunae in the record as appears 
before us. Apparently, counsel feeling that the tendency of the Judge lay 
in a particular direction submitted to tha: tendency and did not take the 
trouble to ask necessary questions in examination-in-chief or in cross-exa- 
mination. Counsel has a duty to the Judg=2, but he has also a duty to bim- 
self and a duty to his client, and it is entirely unbefitting the dignity of 
the Bar for any counsel to permit himself to be made a sort of a pliable 
instrument ‘in the hands of the Judge. It is not for counsel merely to 
watch which way the wind is blowing and then to trim his sail according 
to that wind. Our Bar has very great traditions and I am sure that it 
would never be said of this Bar that a member of it did not do his duty 
by his client even when he felt that the Judge was for the time being 
against him. After all, counsel has got to realise that the cese does not 
necessarily end with the Judge. There is a higher Court and the higher 
Court may take an entirely different view of the evidence that has been 
led from the one that has been taken by the Court below. Therefore, in 
assessing the record we agree with Mr. Amin that we must discard entire- 
ly the views formed by the learned Judge as to the demeanour of witnesses. 
Normally, the Court of appeal attaches the greatest importance to what 
the trial Court says about a witness whom it has seen and which advantage 
the Court of appeal does not possess. But in this case, as I have pointed 
out earlier, in view of the fact that the learned Judge took the witnesses 
out of the hands of counsel and examined and cross-examined them him- 
self, any significance that might attach to the observation of the trial Court 
as to demeanour of witnesses is entirely lost. We must, therefore, consider 
this record on its own merits and as if we ourselves were the trial Court. 
It is a great handicap for the Court of appeal to put itself into the position 
of the trial Court, but unfortunately the learned Judge has left us no other 
option but to do it. [The rest of the judgment is not material to this re- 
port.] : 

Buacwatt J. I fully associate myself with the observations made by my 
Lord the Chief Justice as regards the conduct of the case in the lower 
Court, both by the learned Judge and the counsel concerned in the case. 
On a perusal of the record it appears that the learned Judge entered 
into the arena and both the counsel appeer to have allowed themselves to 
fade into insignificance with regard to the conduct of the case. Counsel 
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for the defendant apparently seems to have lost heart. Counsel for the 
plaintiff thought that he was quite safe.in leaving the cross-examination 
of the witnesses on behalf of the defendant into the safe hands of the learn- 
ed Judge. The result was that there were various lacunae in the examina- 
tion .of the various witnesses who were examined on behalf of the plaintiff 
as well as the defendant, which were pointed out before us by Mr. Amin 
for the appellant and also to a certain extent admitted by Sir Jamshedji 
Kanga for the respondent. I fully endorse what has been stated by my 
Lord the Chief Justice with regard to the duties which counsel owe to the 
Court, to themselves, as well as to the clients for whom they are briefed, 
and it would be presumptuous on my part to add to what has been already 
observed in that behalf. The only. thing which -one may say is that the 
conduct of the case left much to be desired and at one stage we actually 
made an offer, in view of the state of the record, to Mr. Amin for the ap- 
pellant that if. bis client felt that any injustice was done to his case the 
matter may be remanded by: us to the Court below for the purpose of a 
retrial. For obvious reasons Mr. Amin for the appellant’ did not avail him- 
self of the offer and we, therefore, have decided the appeal on the record 
as it stands before us. On the merits I have nothing to add to what has 
been already observed by my Lord the Chief Justice in the judgment just 
delivered. I agree with the conclusions reached by him and agree that the 
appeal should be dismissed with costs. 
Appeal dismissed. 
> Attorneys for appellant: Haridas & Co.’ : 
Attorneys for respondent: F. S. Parekh & Co. 


Before the Honwble, Mr. M. C. Chagla, Chief Justice, and Mr. Taila Bhagwati. 
NAGARMAL SURAJMAL v. -GOTULAL' LAXMINARAYAN.* 


Bombay Agricultural’ Debtors’ Relief Act (Bom. Act XXVII of 1947), Secs. 1 (2), 19— 
“Civil or Revenue Courts” referred to in-s. 19—Whether such Courts include Origi- 
nal Side of High Court—Ezpression “City of Bombay” in s. 1 (2), interpretation of— 

' | Whether applies to Courts in City of Bombay.” z 
'- The Civil or’ Revenue Courts referred to im sS. 19 of the Bombay Agricultural 
Debtors’ Relief Act, 1947, include the Original Side of the High Court. 
, The expression “City of, Bombay” in s. 1 (2) of the Bombay Agricultural Debtors” 
Relief Act, 1947, does not apply to the Courts in the City of Bombay, but to the people 
‘residing in the City'of Bombay. The exception only means that if there is an 
agriculturist ordinarily resident in the City of Bombay,. he would not be entitled to 
the benefits and provisions of the Act. It certainly does not mean that although an 
agriculturist may ordinarily reside in a part of the Province to which the Act applies, 
he would still not be entitled’ to. the benefits “and privileges of the Act merely because 
Í the creditor chooses to file a suit against him on the’ original side of the High Court 
: of Bombay. ees 
a Hence, where a creditor files a suit`in fhe High Court of Bombay against an 
agriculturist debtor residing in the mofussil of the Province to which the Bombay 
- Agricultural -Debtors’ Relief Act applies,'the High ‘Court is bound under s. 19 of the 
Act.to'transfer the ‘suit to the Special Court constituted under ‘the Act for the area in 
which the defendant resides, for the determination of’ preliminary issues, viz. whether 
the defendant is a debtor and whether the ‘total amount: of debts due from him on 
-~ the-date:of the application exceeds ‘Rs: 15,000.: If the defendant ‘fails to establish 
that he is a debtor, the proceedings will go back to the High Court: If he succeeds 
in establishing that he is.such.a debtor, further. SS. ou have to be taken 
as laid down in the Act. 


' NAGARMAL Surajmal lanit was a firm Sanyi on amass as mer- 
chants and commission agents at Bombay. Gotulal (defendant) carried 


*Decided, March 11, 1949. O.C.J. Appeal No. 38 of 1948; Suit No. 254 of 1948. 
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on business at Chalisgaon in East Khandesh in the name of Jawarmal 
Laxminarayan. In 1945, the defendant employed the plaintiffs in Bombay 
as his commission agents to pay hundis drawn by the defendant on the 
plaintiffs and to put through transactions in gold and silver in. Bombay. 
The plaintiffs, pursuant to this, effected in Bombay various transactions 
in gold ‘and silver on behalf of the defendant and also paid hundis drawn 
by the defendant on the plaintiffs from time to time. In respect of these 
transactions, the plaintiffs on July 8, 1947, called upon the defendant to pay 
the sum of Rs. 1,975, being the amount ‘then due by him to the plaintiffs 
at the foot of accounts subsisting betweer. them. 

The plaintiffs filed the present suit on the Original Side of the High 
Court on January 15, 1948, and took out a summons for judgment on March 
20, 1948. The defendant contended inter alia that he being an agriculturist 
residing at Chalisgaon, the suit should be transferred to the Court of the 
Civil Judge, Junior Division, at Chalisgeon, under the provisions of the 
Bombay Agricultural Debtors’ Relief Act, 1947, and that the High Court 
had no jurisdiction to try the suit. 

The summons was heard on April 12, 1248, by Coyajee J., who dismissed 
it with costs. 


The plaintiffs appealed. 
S. A. Desai, for the appellants. 
J. S. Dawda, for the respondents. 


Cacia C. J. This is an appeal from an order of Mr. Justice Coyajee 
dismissing a summons for judgment taken out by the plaintiffs on the 
ground that this Court had no jurisdiction to try the suit. The defendant 
against whom the summons was taken out contended that he was a resi- 
dent of Chalisgaon, that he was a debtor within the meaning of Act XXVIII 
of 1947, and, therefore, this Court had no jurisdiction to try this suit. 

Mr. Desai on behalf of the plaintiffs hes argued before us that in view 
of the fact that Act XXVIII of 1947 is not applicable to the City of Bombay, 
and this suit having been filed on the Original Side of the High Court, this 
Court had jurisdiction to try the suit notwithstanding the fact that 
the defendant might be a debtor within the meaning of the Bombay Agri- 
cultural Debtors’ Relief Act. Turning to the scheme of the Act, it is clear 
that the Act was enacted for the purpos2 of giving relief to agricultural 
debtors in the Province of Bombay, and one exception that was made by 
s. 1(2) was that although the Act was made applicable to the whole of the 
Province of Bombay it did not apply to the City of Bombay. Under s. 19 
of the Act, 

“All suits, appeals, applications for execution and proceedings other than revisional in 

respect of any debt pending in any civil or revence Court shall, if they involve the ques- 
tions whether the person from whom such debt is due is a debtor and whether the total 
amount of debts due from him on the date of the application exceeds Rs. 15,000, be 
transferred to the Court.” 
And the Court to which these suits, appeals and application are to be trans- 
ferred is defined in the Act itself, and the Court is, for the purposes of 
this Act, the Court of the Civil Judge, Senior Division, having ordinary 
jurisdiction in the area where the debtor ordinarily resides, and if there 
is no such Civil Judge, the Court of the Civil Judge, Junior "Division, hav- 
ing such jurisdiction. Therefore, the Court set up for the purposes of this 
Act, as far as this particular defendant is concerned, would be the Court of 
the Civil Judge, Junior Division, at Chalisgaon, and this Court has to 
try certain preliminary issues as laid down in s. 17 of the Act, and these 
preliminary issues are: 


“(a) Whether the person for the adjustment of whose debts the application has beem 
made is a debtor? 
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(b) Whether the total amount of debts due from such’ person on the date of the 
application exceeds Rs. 15,000?” 

Now, there is no warrant for suggesting that the civil or revenue Courts 
referred to in s. 19 do not include the Original Side of the High Court. 
Section 19 is general in its terms and it precludes any civil or revenue 
Court from continuing with any proceeding pending before it, if such a 

proceeding involves the question whether the person from whom a debt 
Ye, due is a debtor and also the question as to what the total amount of debt 
1s. The object of the Legislature was that both these questions should not 
be determined by the ordinary civil and revenue Courts in the Province, 
but by the Special Courts set up under this Act, and as far as the defend- 
ant is concerned, as I pointed out earlier, that Special Court is the Court 
within whose jurisdiction he ordinarily resides, and he residing ordinarily 
at Chalisgaon, that Court would be the Court of the Civil Judge, Junior 
Division, at Chalisgaon. 

Now, our attention has been drawn to a judgment of Mr. Justice 
Desai which he delivered on July 22, 1948, (Juharimal Senaji v. Lila- 
dhar 1) holding that notwithstanding Act XXVII of 1947 and notwith- 
standing the contention taken up by the defendant that he was a debtor 
within the meaning- of that Act, the Original Side of the High Court 
had jurisdiction to try such a suit. The learned Judge took the view 
that as there was no provision in this Act expressly ousting the juris- 
diction of the High Court, it must be held that the jurisdiction of the 
High Court was not affected by Act XXVIII of 1947. In my opinion, the 
words of s. 19 are wide enough and general enough to apply to the 
High Court as well as to the other civil and revenue Courts in the 
Province, and, therefore, I read s. 19(1) as in fact expressly ousting the 
jurisdiction of this Court to try those matters which involve the questions 
mentioned in that sub-section. Therefore, the only proper interpretation 
to give to the expression “City of Bombay,” as it occurs in s. 1(2), is not 
to apply it to the Courts in the City of Bombay but to the people residing 
in the City of Bombay. This exception only means that if there is an agri- 
-culturist ordinarily resident in the City of Bombay, then he would not be 
entitled to the benefits and privileges of Act XXVIII of 1947. It certainly 
does not mean that although an agriculturist may ordinarily reside in a 
part of the Province to which the Act applies, he would still not be entitled 
to the benefits and privileges of this Act merely because his creditor 
chooses to file a suit against him on the Original Side of the High Court 
‘of Bombay. 

The learned Judge has dismissed the summons for judgment. With res- 
pect to him, it was clearly erroneous because all that s. 19 lays down is 
‘that the suit should be transferred to the Court specified in the Act for the 
purpose of the trial of the two preliminary issues. This Court has un- 
doubtedly jurisdiction to entertain the suit, but it has no jurisdiction to try 
those two preliminary issues which will determine whether he is entitled 
to the benefit.of the Act or not. It may be that he may fail to satisfy the 
‘Chalisgaon Court that he is a debtor within the meaning of the Act. In 
that case the. proceedings will.come back to this Court. If, on the other 
hand, he succeeds in establishing that he is a debtor as contemplated by 
the Act, then further proceedings will have to be taken as laid down in 
the Act. Therefore, the proper order that the learned Judge should have 
made was to transfer the suit which has been filed here to the Court of the 
Civil Judge, Junior Division, Chalisgaon. - 

We would, therefore, set aside the order made by the learned Judge 
and order that there will be no order on the summons except that the suit 
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be transferred to the Civil Judge, Junicr Division, at Chalisgaon. Costs 
of the summons, costs of the suit, and cosis of the appeal to be costs in the 


cause. 
Liberty to the plaintiffs’ attorneys to withdraw the sum of Rs. 500 depo-- 


sited by them in Court for costs of the appeal. 


Buacwati J. I agree. The Act was eracted for the specific purpose of 
giving relief to the agricultural debtors in the Province of Bombay and for 
certain other purposes specified in the Act. The extent of the Act was 
defined over the whole of the Province of Bombay except the City of Bom- 
bay. What the Legislature meant by the words “except the City of Bom- 
bay” has given rise to this controversy, which has been raised before us, 
whether they apply to debtors ordinarily residing in the City of Bombay 
or to the Courts situate in the City of Bombay. The words “except the- 
City of Bombay” are capable of these two constructions, but what con- 
struction is right would have to be determined having regard to the object 
and intendment of the Act itself. The object, as it is to be gathered from. 
the preamble, is that the agriculural dektors in the Province of Bombay 
have got to be relieved. The object, therefore, of the Act is that those 
persons who enjoy the status of being agricultural debtors in the Province 
of Bombay have the provisions of the Azt enacted for their benefit, and, 
therefore, it stands to reason that apart from other considerations, the ex- 
ception which is made with regard to the City of Bombay being excluded 
from the operation of the Act should be with reference to debtors who are 
ordinarily residing in the City of Bombay. The other construction which 
has been contended for on behalf of the appellants would lead to an absurd 
result. If there were debtors ordinarily residing in the Province of Bom- 
bay except the City of Bombay, then the result would be that even in the 
case of those debtors who would be entitled to the benefit of the provisions 
of the Act, they would be deprived of thase benefits in those cases where it 
were possible by having resort to the provisions of cl. 12 of the Letters 
Patent to file suits against them in the High Court of Bombay. That could 
never have been the intendment of the Act which is mainly for the relief 
of the agricultural debtors in the Province of Bombay. The provisions of 
the Act which have been referred to in the judgment just delivered by my 
Lord the Chief Justice also lend support to that construction. The Courts 
which have got to be set up for the adjustment of debts are the Courts 
which are defined in s. 2(3) of the Act and they also have reference to 
the debtors ordinarily residing within their jurisdiction. It could not have 
been intended by the Legislature that the civil or revenue Courts which 
are referred to in s. 19 of the Act have got to be the civil or revenue Courts 
in the Province of Bombay except those which are situated in the City 
of Bombay. The words are wide enough to cover even the High Court 
which would have jurisdiction by virtue of cl. 12 of the Letters Patent. 
The only determinative factor is where the debtor ordinarily resides. If 
the debtor ordinarily resides within the Province of Bombay except the 
City of Bombay, then the High Court which would have jurisdiction to 
entertain a suit against the debtor by virtue of el. 12 of the Latters Patent 
would also have to transfer by reason of the enactment of s. 19 of the Act 
the proceedings which fall within s. 19(1) It is only in those cases where 
the debtor ordinarily resides in the City of Bombay that there being no 
Court established for the purpose of the adjustment of debts the jurisdic- 
tion of the Court would be saved by reason of the enactment of s. 1(2) of 
the Act. I, therefore, agree with the order which has been proposed in 
the judgment of my Lord the Chief Justice. 

Order set aside.. 

Attorneys for appellants: Raghavayya Nagindas & Co. 

Attorneys for respondents: Nandlal & Co. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Coyajee. 


PINGLE VENKAT RAMA REDDY v. SIR PADAMPAT SINGHANIA: 
THE BOMBAY LIFE ASSURANCE CO., LTD. v. R. MATHELONE.* 


Indian Companies Act (VII of 1913), See. 105C—-Company—Issue of new shares—Offer 
of new shares to shareholders—Shareholder selling old shares and keeping his name 
on register of shares—Such shareholder becomes trustee for purchaser as regards 
dividends, bonus, or new shares—Shareholder applying for new shares of less number 
than he is entitled to—Such shareholder becomes trustee for purchaser as regards 
new shares not applied for—Principal and agent—Whether knowledge of principal 
becomes knowledge of agent. 


A shareholder in a company who has sold his shares but continues to be on the 
register of the company is a constructive trustee for the purchaser of those shares 
with regard to the dividends that he receives on them and he is also bound to carry 
out the directions of the purchaser with regard to any voting that might take place 
at any meeting of the company. Not only is he a trustee with regard to these two 
specific rights, but he is also a trustee with regard to any other right that may 
attach to the shares which he has sold to the purchaser. In respect of any accre- 
tion to the shares by way of bonus or any right which the company may confer upon 
the holder of shares which he has sold the shareholder is in law, constituted a 
trustee for his cestui que trust, the purchaser. 

There is a vital distinction between a letter of renunciation and an application 
for shares by the shareholder himself. If the shareholder were to apply for shares 
in respect of the shares which he has already sold, he would be put on the register 
of the company, and he would be a-trustee for his purchaser in respect of the 
dividends that he would receive on these shares. In the case of his executing a 
letter of renunciation, the position is different in the case where the directors of the 
company reserve to themselves the right in their absolute and uncontrolled discre- 
‘tion to accept or refuse an application for shares made by a person in whose favour 
the renunciation is made. 


Under s. 105C of the Indian Companies Act, 1913, there is a statutory obligation 
upon the company issuing new shares not to deal with the shares offered to a 
member unless the time fixed in the notice has expired. There is an exception to 
the above when the member -intimates to the company that he has declined to 
-accept the shares offered. If the company-receives such intimation, the company 
need not wait till the time fixed in the notice expires. But the statutory right given 
to the shareholder to acquire the new shares continues till the time limited has 
expired, and that right can only be lest if he declines to accept the shares prior to 
the expiry of the time limit. In order that a shareholder should lose his right, he 
must decline to accept all the shares offered to him. 


A principal is bound by the knowledge of his agent provided that that knowledge 
is on a material point and the knowledge is such that the Court would draw the 
inference that the agent was bound to communicate the knowledge acquired by 
him to his principal. f 

The defendant held 534 sbares in a joint stock company, of which he was a director. 
On July 25, 1944, he kept 50 out of the shares for himself, and sold the remaining 
484 -sharés to the nominees of the plaintiff. All the shares still stood in defendant’s 
name. On February 21, 1945, the company resolved to increase ita capital by issue 
-of new shares and to offer them at a premium of Rs. 75 each to its existing share- 
holders in the proportion of 4 new shares to 5 old shares held by the shareholders. 
On the same day a circular to the above effect was sent round to the shareholders, 
accompanied by two forms, called A and B. Form A was an application for new 
shares and it was to be returned to the company with the necessary remittance ou 
or before March 10, 1945. The other form B, called the form of renunciation, was 
to be used by the shareholder who did not require the new shares for himself and 

- who desired to renounce his right in favour of another. When the defendant receiv- 
~ed ‘the circular with an offer of 427 new shares and a fractional certificate for 


* Decided, March 7, 1949. O.C.J. Appeals 1945 and 786 of 1948. 
Nos. 54 and 55 of 1948: Suits Nos. 366 of 
L.R.—d4. 
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534 old shares, he filled up form A for 40 new shares only in respect of his hold- 
ing of 50 old shares and sent it up to the company with the appropriate remittance. 
On 23rd idem the plaintiffs nominees called upon the defendant to let them have 
the circular letter and the forms duly signed by him and pointed out that he was 
a trustee for them for the dividends on, ara all rights attached to, the shares sold 
to them. Five days afterwards the solicitors of the plaintiff and his nominees 
asked the defendant to apply for new shares and fractional certificates or to hand 
over the application and the forms, and once again the defendant was reminded that 
he was a trustee for the plaintiff. On March 1, 1945, the plaintiffs bankers offered 
to pay to the defendant all sums that he had to pay in getting the shares and the 
fractional certificate. The only reply that the defendant made on March 3 was that 
he had no objection to give the renunciation form duly signed in favour of the 
real purchaser after he was told the name of the purchaser. On March 9, 1945, 
the plaintiff filed a suit praying inter alia for an order requiring the defendant to 
sign and deliver to the plaintiff form A, ani got the Official Receiver appointed to 
look after his rights. On the same day the Official Receiver filed a suit against 
the company for an order to allot 384 new shares to the plaintiff and to register 
his name as the holder of those shares. The trial Court decreed both the suits. 
On appeal:— 

Held, (1) that it could not be said that the only right in respect of which the 
defendant” was a trustee for the plaintiff was the right of transferring to him the 
letter of renunciation, but the more substentive and the more positive right. was 
actually to obtain the shares to which the defendant was entitled by reason of his 
holding and to hold those shares as a trustee for the plaintiff; 

(2) that it was not correct to say that on the defendant applying for 40 shares his 
right to apply for the balance came to an end, but in reality that right remained 
to him till March 10, 1945, and he became.a trustee in respect of it for his benef- 
ciary, the plaintiff, and as such trustee it was incumbent upon him to carry out his 
trust and to acquire that right for his beneficiary, provided a proper requisition was 
made by the beneficiary upon the trustee; 

(3) that in view of the fact that the defendant did not accept his liability as a 
trustee and then agreed to discharge that liability provided he was satisfied who 
his purchaser was, the plaintiff was entitled to claim damages from the defendant; 

(4) I dismissing the Receiver’s suit, that the requisition made by him upon the 
company was unjustifiable, because if the company registered him as a shareholder, 
it would be taking notice of the trust contrary to s. 33 of the Indian Companies Act; 

(5) that as the Receiver was not acting on behalf of a shareholder, the application 
made by him, though within the time limil, was not a proper application, which 
the company was bound to take notice of; 

(6) that as the application made by the receiver was not a proper application, 
the important statutory right had accrued to the company to dispose of the shares 
not applied for in such manner as it thought most beneficial to it; 

(7) that, therefore, the Court ¢ould not ccmpel the company to put on its register 
a person who was a complete stranger and who had nothing whatever to do with 
the company. 


Pinerz Rama Reddy (defendant) was a director of the Bombay Life 
Assurance Co., Ltd., in which he held 334 shares. 

On July 25, 1944, the defendant sold 484 shares out of the above shares 
to J. L. Mehta and N. K. Bhartiya, who were nominees of Sir Padampat 
Singhania (plaintiff). The shares still stood in the register of shareholders 
of the company in the name of the defendant. 

On February 21, 1945, the company resolved to issue new shares and 
to offer them to the shareholders in the proportion of 4 new shares for every 
5 old shares held by them. 

On the same day the company sent round a circular letter together with 
forms A and B to its shareholders offering to them the new shares at a 
premium of Rs. 75 per share. The letter addressed to the defendant 
stated:— 
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Your name appears on the register of members of the company on February 20, 
e hain 100 each (Rs. epee) and you are therefore 
enti ae 


(a) On signing and completing the accompanying letter of application (form A) 
and on payment of a sum of Rs. 100 per share (which includes the premium of Rs. 75 
per share) to be allowed 427 new shares in the capital ‘of the company of Rs. 100 each 
(Rs. 25 paid up) and 

(b) To one fractional certificate sent herewith entitling you or (subject to the 
approval of the directors) the holder hereof on presentation of the same to the com- 
pany along with other like certificates totalling in all five such certificates together with 
a sum of Rs. 100 (inclusive of the premium of Rs. 75 per share) and the form of appli- 
cation at the bottom of the fractional certificates duly completed within the time limited 
for that purpose to be allotted one new share of Rs. 100 (Rs. 25 paid up) in the capiial 
of the company in respect of the five fractional certificates surrendered. 

If you desire to apply for some of the shares offered to you and to renounce others 
you must complete and sign the letter of application on form A as‘regards the shares 
you wish to apply for and complete and sign the letter of renunciation on form B æ 
regards the shares being renounced and hand the same to the person in whose favour 
the shares are renounced who must complete and sign the letter of application on form B. 

The directors reserve the right in their absolute and uncontrolled discretion to accept 
or refuse any application for shares made by a person in whose favour you may re- 
nounce your right to the whole or any of the’ shares which you are entitled to have 
allotted to you in terms of this letter. 

Any shares of this issue not applied for by March 10, 1945, will be disposed of by the 
-directors as they consider best in the interest of the company. 


The defendant applied to have only 40 new shares in respect of the 
50 a shares retained by him. He filled up form A only, and did nothing 
in form. B. 


‘ On February 23, 1945, Mehta and Bhartiya wrote to the defendant as 
ollows:— 


May we request you to be so good as to forward the circular letter to us with your 
signature on the forms annexed to the letter to enable us to apply for those shares either 
in your name or in our name or in such other names as may be decided by us. 

As long as you continue to be a holder of shares on the company’s register, you 
hold the shares as a trustee for us, including the dividends declared thereon and all 
rights attached to the same. 

This was followed, on February 28, 1945, from Craigie, Blunt & Caroe, 
solicitors for plaintiff and his nominees, in which it was stated:— 

We are instructed by our clients, the parties to whom you sold these shares, J. L. Mehta, 
Sir Padampat Singhania, Lala Kailaspat Singhania, Mr. N. K. Bhartiya and others to 
call upon you to apply for the additional shares and fractional certificates now issued to 
which you have become entitled and to let us know when you have done so. When 
allotted to you, you will hold those shares on their behalf and please then’ hand them 
to the Hindustan Commercial Bank Ltd., Apollo Street, Fort, Bombay, who will pay you 
the sum of Rs. 100 for every share allotted to you which shotld be accompanied by 
blank transfer and the form of renunciation unsigned. They will also pay you the pro- 
portional sum of any fractional certificate to which you are entitled on handing over the 
same to the Bank in blank and unsigned on or before March 7, 1945. 

If you prefer to. do so, please send the form of application A duly signed by you as 
well as the renunciation form B as also the fractional certificate and the relevant ap- 
plication attached thereto unsigned in blank to our client Mr. N. K. Bhartiya, at 2nd 
Floor, Rahimtoola House, Homji Street, Fort, Bombay, go as to reach him before March 
7, 1945, and then he will forward the application to the company on your behalf along 

necessary remittance. 
ea agree to indemnify you against any and every liability which you will 
incur by applying for these partly paid shares. 

We are instructed to point out that you are a -trustee for our clients by virtue of the 
fact that you have sold your shares in this company to them pending our clients’ name 
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being entered in the register in respect of the shares which you have sold to them and 
that you are bound to comply with our clients’ request. A 

On March 1, 1945, the Hindustan Commercial Bank, Ltd., wrote to the 
defendant as follows:— 

With reference to the letter dated February 2€, 1945, written by Craigie Blunt & Caroe 
on behalf of their clients ... we have instructions to pay you in respect of all shares of 
the abovementioned company in the new issue that you deliver to us at Rs. 100 per 
share when such shares are allotted to you in exchange for the allotment letters or 
share scrips with a duly signed transfer deed. We have also instructions to pay you 
at Rs. 20 per fractional certificate delivered to us in terms of the circular mentioned 
above. You may send these to us through any Bank and the exchange commission will 
also be paid by us. 

It was on March 3, 1945, that the defendant wrote to Craigie, Blunt & 
Caroe, in the following strain:— 

I have to state that nearly eight months have elapsed since I sold the shares and 
the shares are not as yet transferred to the names of the publishers. I have no objec- 
tion to give the renunciation form duly signed in favour of the real and true purchasers. 

As regards the requisition made by you I fail to understand as to how I am under 
an obligation to comply with it. I am ready and willing to sign renunciation form in 
favour of the true purchaser on my being satisfied that those who are described as the 
purchasers of my shares are the real and true purchasers of these shares by ther pro- 
ducing the transfer forms given by me duly executed by them .along with the share 
certificates. 

On March 9, 1945, the plaintiff filed suit No. 366 of 1945 against the de- 
fendant praying inter alia that 

“(a) the defendant may be ordered to sign ard deliver to the plaintiff the application 
form A annexed to the circular letter for the number of additional shares allottable to 
him as also the fractional certificates and the application relating thereto (unsigned and 
in blank) upon the plaintiff paying to him such sum as this Hon’ble Court may direct and/ 
or upon the plaintiff giving such indemnity as this Hon’ble Court may deem proper; (b) 
that the defendant may be ordered upon receiving the certificates of the new shares 
to hand over the same as also the fractional certificates to the plaintif together with 
transfer form in blank duly signed by him; (2) that a receiver be appomted of the 
application forms and letter of renunciation referred to in para 2 hereof and of the rights 
if any of the defendant in the shares referred to in para 5 hereof with power to exercise: 
all rights of the defendant in respect of the said shares, (f) in the alternative for a de- 
cree for Rs. 7,29,600 as damages.” 

On the same day Bhagwati J. appointed the Official Receiver as receiver 
as per prayer (e):— 

The Court Receiver has been appointed as incerim receiver (without security) of the 
application forms and letter of renunciation mentioned in the plaint herein and of the 
rights if any of the defendant herein in the 484 shares of the Bombay Life Assurance 
Co., Ltd., mentioned in the plaint with all powers under O. XL, r. 1 (d), of the Civil 
Procedure Code and also power to exercise all rights of the defendant in respect of the 
said shares on the plaintiff giving the usual undertaking referred to in r. 351 of the 
Rules of this Honourable Court. 

On March 10, 1945, the Court Receiver sent the application and the pre- 
mium moneys to the company and called upon the company to allot 384 
new shares to him to which the defendant was entitled in respect of 484 
old shares sold by him to the plaintiff. The company returned the moneys 
sent and refused the application on the ground that the defendant having 
already applied for 40 shares, his right to make further application for more 
shares was exhausted. 


On March 9, 1945, the Court Receiver “iled a suit No. 786 of 1948, against 
the company praying inter alia— 

(a) that the defendant company may be ordered and decreed to allot to the plaintiff 

the said 384 shares....and to put the name of ihe plaintiff in the share registe* of the- 
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company for the said shares; (b) that the register of shareholders of the defendant com- 
pany be rectified by putting the said shares in the name of the plaintiff. 

The two suits were heard together and decreed on July 29, 1948, by 
Bhagwati J., who delivered the following judgment: 


Buagawati J. At the outset I may mention that apart from the documen- 
tary evidence which has been tendered on behalf of both the sides the only 
, oral evidence which has been led has been led on behalf of Sir Padampat. 
His agent Parmanand Gupta was called into the witness box and he deposed 
y before me that Sir Padampat had entrusted him with the work of pur- 
chasing shares of the company on his behalf along with Bharatiya. He 
further stated that Bhaidas Gulabdas, the constituted attorney of Reddy, 
knew from the conversations which he had wih J. L. Mehta, A. T. Basrai 
and himself that these shares, viz. the 484 shares, the subject-matter of 
the contract dated July 25, 1944, were being purchased for and on behalf 
of Sir Padampat. This evidence has not been challenged in cross-exa- 
mination, nor has Bhaidas Gulabdas been called on behalf of Reddy to con- 
adict this statement of Parmanand Gupta. I accept the testimony of 
armanand Gupta and hold that at the time of the contract entered into 
between Bhaidas Gulabdas, the constituted attorney of Reddy, and himself 
¡as the agent of Sir Padampat, it was well known to Bhaidas Gulabdas, the 
‘constituted attorney of Reddy, that Parmanand Gupta was purchasing 
these 484 shares for and on behalf of Sir Padampat. This knowledge of 
Bhaidas Gulabdas can in law be attributed to Reddy himself. Moreover 
there are other circumstances in the case which also go to support this 
conclusion of. mine, and they are that, as stated in the part of the judgment 
of the learned Chief Justice above quoted by me (Nanalal Zaver v. Bombay 
Life Assurance Co.') a meeting of the directors had been held on Septem- 
ber 18, 1944, when the serious situation which had arisen owing to the at- 
tempt of a group of persons,—meaning thereby Sir Padampat Singhania 
and his party—who purchased the company’s shares with a view to get a 
control of the management of the company was discussed. Reddy was 
wise to this situation and he himself as one of the directors must have 
been a party to this resolution. Not only this, but immediately on the 
passing of the resolution by the board of directors on February 21, 1945, 
and the issue of the circular letter on the very same day, he got hold of 
the circular letter and forthwith signed the annexture exh. A thereto, 
exercising what he called his option to subscribe to only 40 shares of the 
new issue proportionate to his holding of 50 shares, the minimum qualifi- 
cation shares required for the purpose of his continuing as a director of 
the company. All these circumstances leave not the slightest doubt in my 
mind that Reddy was wise to the whole situation as it developed from July 
25, 1944, that these shares were purchased by Parmanand Gupta for and 
on behalf of Sir Padampat and he also knew, though he pretended not to 
understand, that the circular letters which were being addressed by J. L. 
Mehta and N. K. Bharatiya as also by Messrs. Craigie Blunt & Caroe, were 
being issued for and on behalf of Sir Padampat and his group. So far as 
regards the question of fact involved in these two suits. 

If that was so, Reddy knew that these 484 shares which he had sold 
through Bhaidas Gulabdas on July 25, 1944, had been purchased by Sir 
Padampat. He handed over to Parmanand Gupta, the agent of Sir Padam- 
pat, the share certificates in respect of 484 shares together with the relative 
transfer deeds signed in blank by his constituted attorney Bhaidas Gulab- 
das. I have got to consider what was the exact position which obtained 
in law on such certificates and transfer deeds signed in blank having been 
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handed over to Parmanand Gupta by Bhaidas Gulabdas on July 29, 1944. 
I shall only refer in this connection to a decision of Mr. Justice Pratt in 
E. D. Sassoon & Co. Ltd. v. Patch}! where it was held that a shareholder 
who sells his shares in a joint stock company and hands over the share certifi- 
cates and transfer forms to the purchaser but the company refuses to trans- 
fer them, occupies the position of a constructive trustee of the shares for 
the purchaser. The legal title to the shares still remains in the vendor 
although the beneficial interest is transferred to the purchaser; and the 
vendor must comply with all reasonable directions that the purchaser may 
give. The. purchaser in such a case has the right to control the exercise 
by the vendor of the right to vote. As trustee of the shares the vendor is 
also trustee of all property rights annex2d to the shares. He is a trustee 
not only of the corpus but also of the income. He is a trustee of dividends 
that he may receive and he must pay them to the purchaser. As he is a 
trustee of the dividends, he is also a trustee of the right to vote, which is 
a right of property annexed to the shares. The learned Judge further ob- 
served that the transferor whose name remained on the register was a 
trustee for the transferee. He quoted in that part of his judgment s. 941 
of the Indian Trusts Act which enacts— 

“In any case not coming within the scope of any of the preceding sections, where 

there is no trust, but the person having possession of property has not the whole bene- 
ficial interest therein, he must hold the proper-zy for the benefit of the persons having — 
such interest, or the residue thereof (as the case may be), to the extent necessary to 
satisfy his just demands.” 
Here the legal interest was vested in Reddy who was the shareholder 
shown as such in the register of shareholders of the company, but by virtue 
of the handing over of the share certificates together with the transfer 
deeds duly signed in blank to Parmanand Gupta, agent of Sir Padampat, 
the beneficial interest in these shares had vested in Sir Padampat. The 
application of s. 94 of the Indian Trusts Act was, therefore, attracted and 
Reddy held the property in these shares for the benefit of Sir Padampat as 
trustee. It was not the case of an express trust, but there was a constructive 
trust which came into existence by reason of the operation of circumstances. 
The learned Judge, after referring to s. 94 of the Indian Trusts Act, ob- 
served further (p. 49): 

“Accordingly as the transferee holds the whole beneficial interest ard the transferor 
has none, the transferor must comply with all reasonable directions that the transferee 
may give. The reason for this is plain, for the equitable interest of the beneficiary is 
brought into existence by the Court of Chancery for the purpose of promoting fair deal- 
ing. It would be most unconscionable for the seller of the shares to take advantage 
of non-registration and to deal with the shares as his own after taking the price from 
the purchaser. Equity therefore treats the purchaser as if he was the real owner and 
compels the registered holder to act as the agent of the beneficiary.” 

It was, however, contended by Mr. Banaji appearing for Reddy and the 
company in the respective suits that the right which occurred to a share- 
holder on the register of shareholders of the company under s. 105-C of 
the Indian Companies Act of accepting shares of the new issue which would 
be offered to him by the directors was not property, was not a benefit 
arising out of legal ownership of the shares and was in any event not such 
a benefit as Reddy, the trustee, could be called upon in law to hold for the 
benefit of the cestui que trust—Sir Padampat—or transfer unto him. He 
sought to draw a distinction between benefits like the right to a dividend, 
the right to a bonus and the right to vote on the one hand and the benefits 
of the nature which devolved on a shareholder by virtue of s. 105-C of the 
Indian Companies Act, which benefits were coupled with obligation to pay 
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a certain sum with respect to the shares of the new issue. To my mind this 
distinction is without a difference, for the position is well settled in Jaw 
that the shareholder in whose name the shares stand in the register of 
shareholders of the company is a trustee for the beneficial owner of the 
shares—a transferee to whom he has handed over, on payment of the pur- 
chase price, the share certificates together with the transfer deeds duly 
signed in blank by him. It makes not the slightest difference what is the 
nature of the benefits which accrue to him by reason of his holding of the 
shares. If there are any obligations which are attached to the benefit, as 
is the case here, the trustee would be entitled to call upon the beneficiary 
to indemnify him properly in respect of the obligation he has incurred 
before the beneficiary would be entitled to ask him, the trustee, to transfer 
the benefit unto him. What the nature of the indemnity would be it is not 
possible to lay down in general terms, but that indemnity should in law be 
sufficient to indemnify the trustee against all the liabilities which he may 
be subject to in regard to the property, the benefit of which the cestui que 
trust requires the trustee to transfer unto him. Apart, however, from the 
nature of the indemnity which is always a matter to be discussed between 
the parties or to be adjudicated upon by a tribunal if and when called upon 
to do so, the obligation of the trustee is there to transfer unto the cestui 
que trust on being called upon to do so the benefits of that property, and 
if he does not do so, then under s. 61 of the Indian Trusts Act the benefi- 
ciary would have the right that his trustee should be compelled to perform 
any particular act of his duty as such trustee or to restrain from commit- 
ting any contemplated or probable breach of trust. That is exactly the 
position which is laid down also in “Lewin on Trusts,” 14th ed., where it is 
stated that the cestui que trust is entitled to bring an action against his 
trustee, and compel him to the execution of any particular act of duty. 
There is no scope here for the hairsplitting distinction which is sought to 
be drawn by Mr. Banaji between the benefit where there is no obliga- 
tion attached thereto and the benefit where, as in the case here before 
me, certain obligations were attached to that particular benefit. As I 
have already observed, it is a distinction without a difference and has not 
impressed me at all On the position as it obtained, apart from any other 
consideration, it was the duty of Reddy when called upon to do so by Sir 
Padampat, on proper safeguards as to indemnity and payment, to transfer 
unto Sir Padampat all the benefits which he derived by way of the issue 
of the new shares by virtue of his holding of the 484 shares being regis- 
tered as such in the register of shareholders of the company. 


It is, therefore, necessary to consider whether before the filing of the 
suit any proper demand had been made by Sir Padampat on Reddy for 
transfer of such benefit unto him. As I have already held, the circular 
letters emanating from J. L. Mehta and N. K. Bharatiya as also from 
Messrs. Craigie Blunt & Caroe on the respective dates, February 23, 1945. 
and February 28, 1945, were known by Reddy to be emanating from Sir 
Padampat in spite of his pretence to the contrary contained in his reply 
dated March 3, 1945, as regards the party from whom these circular letters 
emanated. 


Turning now to the terms of these circular letters, it is clear that so far 
as the circular letter dated February 23, 1945, is concerned, that was not 
enough for the purpose. It merely intimated to Reddy that he held the 
shares as a trustee for J. L. Mehta and N. K. Bharatiya. I shall, therefore, 
not consider this letter for the purpose of this particular point which re- 
quires to be determined by me. When I come, however, to the letter 
dated February 28, 1945. addressed by Messrs. Craigie Blunt & Caroe, 
I find that that letter sufficiently complies with all the requirements. It is 
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addressed on behalf of J. L. Mehta, Sir Padampat, Lala Kailaspat Sing- 
hania, N. K. Bharatiya and others, and even if Reddy had the slightest 
doubt about Parmanand Gupta being, in the matter of the purchase of 
these 484 shares, an agent of Sir Padampar, it was quite clear on this letter 
which was addressed by Messrs. Craigie Blunt & Caroe to him that in the 
description of ‘others’ Parmanand Gupta was also included. The first 
thing which one would have expected Heddy to say in his reply dated 
March 3, 1945, was that Messrs. Craigie Blunt & Caroe were merely waving 
their hands in the air and were not addressing a letter unto Reddy on be- 
half of any particular known party who was the purchaser of the shares 
from Reddy. Reddy would in that event -certainly have asked Messrs. 
Craigie Blunt & Caroe on whose behalf they dared to address such letter 
to him,’ No such enquiry was ever made by Reddy. On the contrary, he 
pretended not to know the name of the real purchaser to whom he had sold 
his shares. The whole of the circumstances attendant upon this transac- 
tion leave no doubt in my mind that Reddy, when he got the circular letter 
from Messrs. Craigie Blunt & Caroe, knew full well that Sir Padampat was 
the person to whom he had sold these shares through Parmanand Gupta. 
The 4th paragraph of this letter was criticised by Mr. Banaji as not com- 
plying with all the requirements.of law in the matter of this demand which 
Sir Padampat made on Reddy. In that paragraph Reddy was asked to 
apply for the additional shares and fractional certificates and let them 
know when hé had done so and when the shares had been allotted to him 
to hold those shares on behalf of Sir Padampat and others and then hand 
them over to the Hindustan Commercial Bank, Ltd., who would pay him 
Rs. 100 for every’ share allotted to him, ete. That was rightly criticised 
by Mr. Banaji as not making the proper affer to Reddy before he could be 
called upon to do anything for Sir Padampat in the matter of the allotment 
of those shares. The letter of the Hindustan Commercial Bank, Ltd., 
dated March 1 was also in the same terms. If the matter had rested mere- 
ly there, I would have come to the conclusicn, as called upon by Mr. Banaji to 
do so, that the terms of the offer were not sufficient in law. I have, how- 
ever, got another paragraph in this letter of Messrs. Craigie Blunt & Caroe, 
dated February 20, 1945, and it is in these terms: 

“If you prefer to do so, please send the form of application duly signed by you as well 
as the renunciation form ‘B’ as also the fractional certificate and the relevant application 
attached thereto unsigned in blank to’ our client Mr. N. K. Bharatiya at 2nd floor, 
Rahimtoola House, Homjee Street, Fort, Bombay, so as to reach him before March 7, 
1945, and he will then forward the application to the company on your behalf with the 
necessary remittance.” 

This was sufficient to relieve Reddy of the burden of having to pay Rs. 100 
per share along with the.application in the form A which he was to make. 
He was not bound to, send his own moneys together with the application 
form, and if in compliance with this requisition he had sent his application 
form duly signed by him to Bharatiya, the accredited agent of Sir Padam- 
pat, there was no obligation cast on him to pay any moneys along with the 
application. If he had done so, Bharatiya, the accredited agent of Sir 
Padampat, would have sent the application for the shares of the new issue 
to the company before the last date for receiving the application. This 
para. 5 of the letter, therefore, cures whatever defect there was in the offer 
contained in the earlier paragraph and saves the situation for Sir Padampat. 
What followed in the later paragraph was in consonance with the require- 
ments of the situation. In it Messrs. Craigie Blunt & Caroe agreed to in- 
demnify Reddy against any other liability which Reddy would incur by 
applying for’ those shares which were partly paid. The offer to pay appli- 
cation money together with this indemnity was, in my opinion, enough to 
meet all the requirements of law so far as Sir Padampat was concerned. 
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It is significant to note what the reaction of Reddy to this-offer was. He 
did not doubt or deny the capacity of Sir Padampat to pay the application 
moneys or to give a proper indemnity as may be required by him or his 
legal advisers. The only thing which he did was to pretend not to know 
the real purchaser of the shares and offered, out of generosity, to give unto 
Sir Padampat the renunciation form- duly signed by him which he very well 
knew, under the circumstances, was not worth the paper on which it was 
printed. The renunciation form contained, amongst other things, this 
condition that it ‘was clearly understood that the directors would be en- 
titled in their absolute and uncontrolled discretion to accept or reject an 
application at the instance of the party in whose favour the renunciation 
form had been signed. Having regard to the situation as it had developed 
and obtained on February 21, 1945,'it would be clear to anybody except an 
ignorant person, that this renunciation form would never have been ac- 
cepted by the directors who were out; in any event, to oust Sir Padampat 
and his party from the management‘and control- of the affairs ‘of the com- 
pany. This offer of Reddy, therefore, to send that renunciation form to Sir 
Padampat was a mere camouflage and one is not surprised at the reply 
which Reddy gave to Messrs. Craigie Blunt & Caroe on March 3, 1945. 
That left no alternative to Sir Padampat but to file the suit which he did 
on March 9, 1945. 

As I have: already held above Sir Padampat was in any event on and 
after February 20, 1945, that is before the institution of the suit and well 
within a reasonable time of the issue of the circular letter by the company 
on February 21, 1945, for the issue of new shares of the company, ready 
and willing to perform his part of the obligation. What is more, in the 
plaint which was filed on March 9, 1945, this was the statement which was 
made in paragraph 6 thereof: 

“The plaintiff submits that he has already offered and has always been ready and 
willing to give or secure to the defendant all reasonable and proper indemnities and gua- 
rantees against the consequences of the defendant applying for the issue of the new 
shares and to make all necessary payments relating thereto. The plaintiff hereby again 
offers to make such payments and to indemnify the defendant in such manner as this 
Honourable Court may think proper. The plaintiff submits that the defendant is bound 
in law to sign the application form for the appropriate number of shares of the new 
issue on the plaintiff calling upon him so to do (which the plaintiff has in fact done) 
and comply with the request as to fractional certificates and -the application therefor.” 
The offer which the plaintiff made on the date of the institution of the 
suit to do all the necessary things in that behalf was not traversed. It was 
not put in issue, even so far as the pleadings are concerned, that this offer 
‘was a sham’ offer or was an offer merely in name. The offer was taken at 
its face value and was not controverted. Even if I may be wrong in what 
I have stated above, that before the institution of the suit Sir Padampat 
had already offered and done and was ready and willing to give or secure 
to the defendant all reasonable securities and guarantees to make all neces- 
sary payment which the defendant might have to make in respect of the 
shares of the new issue, paragraph 6 of the plaint was enough to meet all 
the requirements. At the date when this action was filed Sir Padampat 
undertook to indemnify the defendant in such manner as the Court may 
think proper. This offer stood and stands even to this date unchallenged 
and uncontroverted. This, in my opinion, would be, apart from anything 
else, sufficient to enable Sir Padampat to get the relief which he had pray- 
ed for in the suit, if he was otherwise entitled to the same. 

Apart from the other arguments which were advanced before me by Mr. 
Banaji and which I have already dealt with, Mr. Banaji relied upon an 
argument which had been advanced on behalf of the company in the course 
of the correspondence that took place before the institution of the suit and 
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which was also set out in paragraph 10 of Reddy’s written statement. It 
was pleaded there: 

“The defendant says that as a holder of 50 shares in his own right he hed already used 

the application form A for applying for 40 shares to which he was entitied in terms of 
the offer of the company, it was not competent fpr him to make another application for 
the new shares as his option in regard to the naw shares to which he was entitled as 
the registered holder was already exhausted.” 
In order to appreciate this argument, it is necessary, first of all, to see what 
are the terms of s. 105-C of the Indian Companies Act under which, and 
which only, the offer could be and was made by the company for the shares 
of the new issue on February 21, 1945. That section runs as under— 

“Where the directors decide to mcrease the capital of the company by the issue of 
further shares such shares shall be offered to the members in proportion to the existing 
shares held by such members (irrespective of class) and such offer shall be made by 
notice specifying the number of shares to which the member is entitled, and limiting a 
time within which the offer, if not accepted, will se deemed to be declined; and after the 
expiration of such time, or on receipt of an intimation from the member to whom such 
notice is given that he declines to accept the shaves offered, the directors may dispose of 
the same in such manner as they think most benzficial to the Company.” 

Under the terms of this section a statutory duty is laid upon the direc- 
tors who resolve upon the issue of new shares to offer the shares of the 
new issue to the existing shareholders of the company. The offer which. 
is made by the directors is in performance of that statutory duty which 
they owe to the existing shareholders. The existing shareholders have a 
corresponding statutory right to have the shares which can be allocated 
to their holdings in the proportion determined by the directors, on their 
making applications in that behalf. The directors are bound to keep open 
the offer which they have made in performance of this statutory duty of 
theirs up to the time which has been specified by them in that behalf. It 
is open to the existing shareholders to accept the offér up to the date which 
is specified by the directors in that behalf, It is nowhere laid down either 
in the terms of s. 105-C of the Indian Companies Act or in table A or in 
the articles of association of the compary before me that this acceptance 
of the offer had got to be made at one t:me, or that if the existing share- 
holder made a partial acceptance of the offer, he would be precluded from 
further exercising the right which he has for having the full quota of the 
shares allotted to him even though he made a further application in that 
behalf within the specified period of time. Generally speaking, it is in- 
conceivable that when an offer is made to a particular party to be complied 
with or accepted within a specified period of time the hands of the person 
to whom the offer is made are tied down in this manner that he shall make 
one acceptance and one acceptance only of that offer and shall be preclud- 
ed from making a further acceptance of that offer though within the speci- 
fied limits and within the specified period of time. It would not be open 
to the directors to deal with the shares o2 the new issue in any way what- 
ever until the specified period of time is over. It is only when the specified 
period of time is over and applications from the existing shareholders are 
not received or they have intimated to the directors that they do not want 
the full quota allocated to them that the directors are by virtue of the last 
part of s. 105-C of the Indian Companies Act empowered to dispose of such 
shares in a manner most beneficial tc the company. Until the speci- 
fied period of time is over or until the directors have received from the 
shareholders an intimation that they decline to accept the shares offered 
within such time, they have got no right to deal in any manner whatever 
with the shares of the new issue which are offered to the existing share- 
holders of the company. It is open to an existing shareholder of the com- 
pany to apply for a particular number of shares at a particular point of 
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time. It may be that a shareholder may be able to apply only for a parti- 
cular number of shares at a particular point of time within the specified 
period and he may thereafter be able to arrange for further finances and 
apply for further shares and he would be entitled to have them from the 
company so long as such further application is made within the specified 
period of time and the total number of shares asked for. falls within the 
specified number of shares allocated to him... It would be absolutely unfair 
to any existing shareholder to require him to make the whole application 
all at one time and to debar him from making any further application al- 
though such further application is within the specified timé.and for specified 
number of shares. -I see no warrant for that suggestion in any of the sec- 
tions and the regulations or the articles which I have referred to above, and 
unless so, compelled I am not prepared to deprive an existing shareholder 
of the right which he has to have the particular number of shares propor- 
tionate to his holding allotted to him if.he himself made the necessary ap- 
plication in .that behalf, even though by driblets, but within the specified 
limits and within the specified period of time. Mr. Banaji in this connec- 
tion drew my-attention to the terms of the circular letter dated February 
21, 1945. He stated that even though only one form of the letter of appli- 
cation exh. A and one form of the letter of renunciation exh. B were attached 
to the circular, letter which was sent, it was contemplated that so far as the 
renunciation was concerned the shareholder could renounce his right in 
favour of a person or persons as .the case may be either for the whole or 
a part of the number: of shares which would be allocated to him and it was 
therefore provided in the terms of the circular letter itself that in case the 
shareholder wanted to renounce his right in favour of a person or persons, 
he could do so, and he could apply for the issue of more renunciation forms 
to himself; but in so far as application forms were concerned, there was no 
such provision. He therefore argued that the circular letter did not con- 
template any other application forms to be supplied by the company to the 
existing shareholders to whom the shares of the new issue were offered 
for making applications on more than, one occasion though within the spe- 
cified period of time. I am loath to deprive an existing shareholder of the 
right which he has got merely by an implication of this sort. In order 
to deprive him of that right, express words in the circular to that effect 
would be required. I therefore reject this contention of Mr. Banaji. If 
that is, so, the position which obtains is that the company as well as Reddy, 
who for the purposes of this argument, can be treated as one and the same, 
Reddy the director supporting the company in this contention of its. 
and the company in its turn. supporting Reddy, its director, in the conten- 
tion which he has taken, were wrong in their contention that once Reddy 
had applied for 40 shares of the new issue to be allotted to him on Feb- 
ruary 21, 1945. his right to call for the further 384 shares of the new issue 
was exhausted, or, in other words, that the option which he had for sub- 
scribing to these 384 shares had lapsed by virtue of his application for 40 
shares only. 

This leads me now to consider what was the position which obtained on 
and after the institution of the suit by Sir Padampat. It follows from what 
I have stated that at the date of the institution of the suit Sir Padam- 
pat was ready and willing to perform his part of the obligation in the matter 
of the transfer of the benefit of the property in the shares unto him by 
Reddy and Reddy. was bound to comply with all the requisitions which had 
been contained in Messrs. Craigie Blunt & Caroe’s letter of February 28, 
1945, to sign the necessary application on form A in respect of the 384 
shares of.the new issue which were proportionate to the holding of the 484 
shares which had. been sold-by Reddy to. Sir Padampat. As I have already 
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stated, the Court Receiver was appointed receiver by me on March 9, 1945, 
with power unto him to exercise all rights of Reddy in respect of the said 
shares. One of the rights in respect of the said shares was to have the 384 
shares of the new issue allotted to him. Reddy, for reasons best known to 
himself, would not comply with these requisitions which had been made by 
Sir Padampat upon him. The right, if any, which Reddy had to apply for 
the allotment of these 384 shares unto him had, by virtue of the delivery of 
the share certificates together with the transfer forms signed in blank, benefi- 
cially vested in Sir Padampat, though the legal interest had continued to 
remain with Reddy, and that is the proprietory right in the shares which 
the receiver was authorised to exercise by the terms of my order dated 
March 9, 1945. The receiver, in pursuance of that authority, did make an 
application to the company on March 10, 1945, forwarding therewith his 
cheque for Rs. 38,400. The company, howa2ver, refused to accept this ap- 
plication and the only ground which was furnished in their reply dated 
April 30, 1945, was that Reddy’s right had exhausted by his accepting’.the 
offer only to the extent of 40 shares, the balance having lapsed. This 
ground, as I have already observed before, was absolutely untenable and 
the company was not justified in refusing lo accept the application of the 
receiver in the matter of the allotment of these 384 shares on this ground. 


Mr. Banaji further contended that the receiver was not entitled to the 
various reliefs which he had asked ‘for in his suit against the company, be- 
cause the application had been made by the receiver in his own name for 
allotment of the shares in his own name. He contended that the company 
was bound to recognise only Reddy and no: the receiver, and the company 
was bound, if at all, to allot the shares to Reddy and not to the receiver. I 
do not accept this contention of Mr. Banaji. The receiver represents all 
the parties to the suit and is an officer of the Court invested with the power 
and authority conferred on him by the order of the Court appointing him 
receiver. By my order dated March 9, 1945 which was confirmed on March 
23, 1945, I appointed him receiver of all the rights if any of Reddy in the 
484 shares of the company mentioned in the plaint, which included this 
right which Reddy had to have the 384 shsres of the new issue allotted to 
him. He made an application in that behaif within the specified period of 
time, namely March 10, 1945, and he had a right to have these 384 shares 
of the new issue allotted to him as such receiver. It surprises me how it 
could ever be contended that the receiver <pplying as a receiver appointed 
by the Court with the necessary power and authority could be said to 
apply for the shares in his own name as B. K. Desai or Reginald Mathelone 
or any other individual and be considerec disentitled to the same. The 
step which the company took was, in my opinion, absolutely unjustifiable 
and I need not say anything more on this contention which is urged by Mr. 
Banaji, namely that the Court receiver having applied for these shares in 
his own name, the company was justified ın refusing his application. 


The further ground urged by Mr. Banaji was that by virtue of the terms 
of the sanction given by the Examiner of Capital Issues, the authority con- 
veyed in that letter of sanction was to lapse and did lapse on the expiry of 
6 months from the date of the letter, namely February 16, 1945, and that 
after August 16, 1945, it was not competent to the company to allot any 
further shares of the new issue. If the campany did so, says Mr. Banaii, 
it would be hauled up for contravention of the provisions of r. 94A, sub-r. 
(2), of the Defence of India Rules, and would be liable to be penalised for the 
same. He, therefore, contended that if on no other ground, at least on 
this ground the Court should not order the company to allot the 384 shares 
of the new issue to the receiver, as is asked for in the receiver’s suit against 
the company. It was argued by Mr. K. T. Desai appearing for the receiver 
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that this contention was operative only in so far as the issue of further 
capital was concerned. If once the directors issued further capital within 
the terms of this letter.and that was done within the six- months period 
specified therein, there was no prohibition against the directors allotting 
these shares of the new issue which had been determined upon by the 
directors. This contention of Mr. K. T. Desai, however, is not sound. If 
one has regard to the condition which is printed overleaf in the letter of 
February 16, 1945, it goes on to say, that within one month of the date 
when the authority was to lapse the company must forward to the Examiner 
of Capital Issues a list giving the particulars of the shares of the new issue 
applied for and allotted,to the existing shareholders and stating the action 
taken by the directors under the authority given to them and the amount 
of capital which had been raised. Therefore, it would prima facie follow 
that the company might be put into a difficult position by reason of the 
Court directing it to allot 384 shares of the new issue to the receiver in terms 
of his application which was submitted by him on March 10, 1945, to the 
company. 

I am however -loath ee deprive Reddy, and. consequently Sir Padampat, 
of the rights which they have acquired by virtue of the transactions I have 
referred to above.- If the company has come into difficulty, it has come into 
the same by reason of its own action. If it was wrongly advised to refuse 
the application made by the receiver on March 10, 1945, it must suffer for 
such wrong advice. It would not be open to the company to say that it 
sought the best legal advice and acted on such advice. Jt does not lie in 
the mouth of the company to say that by its own action it allowed the time 
to lapse and-is not able to comply with any order which the Court would 
make. It is a disaster brought by the company by its own wrongful action. 
The only thing which the Court can do in that behalf is that the Court would 
give the company sufficient time to comply with the order which the Court 
makes against it. I will in the circumstances give to the company 3 
months’ time within which the company -can comply with my order by ap- 
plying to the Examiner of Capital- Issues to sanction the allotment for 384 
shares of the new issue, and I.am sure, that if the judgment of this Court is 
forwarded to him by-the company, the Examiner of Capital Issues will sanction 
the allotment of further 384 shares-of the new issue to the receiver in terms 
of this judgment of mine, I am quite sure that if the Examiner of Capital 
Issues is properly approached in that behalf, without any reservations on 
behalf of the company or any wire-pulling on its part or on the part of its 
directors, the Examiner of Capital Issues will certainly comply with the 
request of the company in that behalf and accord: the necessary sanction to 
the allotment of further 384 shares of the new issue to the receiver in terms 
of his application dated March 10, 1945. The only thing which has got to 
be provided for is, that if ultimately- even the reasonable request of the 
company in this behalf is not granted by the Examiner of Capital Issues 
and no sanction even though properly asked for. is accorded, it will be a 
matter for the Court to consider what further steps should be taken to ascer- 
tain the damages to be awarded to Sir Padampat against Reddy on the alter- 
native claim which Sir Padampat has made against Reddy in that behalf. 

I may lastly refer to one point which was mooted in the pleadings and 
also in issues Nos. 10 and 11 which were rabon in ane suit of Sir Padampat 
against Reddy, viz. 

10. “Whether the plaintiff was guilty of negligence in iot lodging the transfer with 
the company for 8 months? \ 

11. ‘If so, whether the plaintiff is precluded from E ER any reliefs in respect of the 
said new shares?” 

This point was solemnly pleaded in the written statement of Reddy and 
it was tmiade the subject-matter of the two issues which were again equally 
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solemnly raised by counsel for Reddy. Or my record, however, I find that 
no arguments were addressed before me by counsel for Reddy on these two 
issues. I would be, therefore, justified in treating this point as naving been 
abandoned by him. It has been, however, my experience that when parties 
go to the Appeal Court they say that the learned Judge has noè considered 
a particular point which was made by them in the pleadings and was made 
zhe subject-matter of an issue and has not recorded his finding thereon. I 
shall therefore proceed to deal with this point. This point as to negligence 
is, in my opinion; shorn of any merit. I do not for a moment understand 
how it lies in the mouth of Reddy to say that the delay in lodging the trans- 
fers with the company for 8 months prejudiced the matter in any manner 
whatever. The main point which was relied upon by Reddy and the company 
was that by reason of Reddy having exercised his option by applying for only 
40 shares out of the shares of the new issue allotted to him, the option with 
regard to the 384 shares had lapsed and nothing further was to be done either 
by Reddy or by the company in that behalf. This acceptance by Reddy of 
only 40 shares out of the shares of the new issue was not in any manner 
whatever influenced by either the promptitude or the delay of Sir Padampat 
in lodging the transfers with the company. Reddy was ready on February 
21, 1945, when the circular letter along with the annextures thereto was 
handed over to him, to sign this annexture and he applied only for 40 shares 
and that was irrespective of what Sir Padampat did or did not do and the 
company supported him all the time in this attitude. Both Reddy and the 
company worked hand and glove with each other and it is inconceivable that 
the delay of Sir Padampat in lodging the transfer forms with the company 
was in any manner responsible for what happened. Even if there was no 
delay on the part of Sir Padampat in lodzing the transfer forms with the 
company, no better results would have been obtained in view of the cir- 
cumstances which obtained and the war which was being waged between 
the existing directors of the company and those who wanted to be in the 
saddle as the directors of the company by having a predominant voting 
strength in their favour by purchasing diverse quantities of shares in the 
market at all sorts of prices. I am, therefore, of opinion that this question 
of negligence did not enter into the bargain at all and the issues which 
were raised in that behalf are liable to be answered against Reddy. 

There will be a decree in favour of the plaintiff in terms of prayers (a) 
and (b): of the plaint. The receiver appointed in this suit on receiving the 
share certificates in respect of the 384 shares of the new issue from the 
company as ordered in suit No. 786 of 1948 will hand over the same duly 
endorsed by him together with the necessary transfer forms signed by him 
to the plaintiff in and towards the satisfaction of the decree as per prayers 
(a) and (b) above. ' 

There will be a general liberty to apply and liberty iņ particular to apply 
for having the suit set down on board for ascertaining what damages the 
plaintiff is entitled to recover from the defendant in the event of the re- 
ceiver, in the suit which has been filed >y him, namely, suit No. 786 of 
1948, not being able to obtain the share certificates in respect of 384 shares 
of the further issue within the 3 months’ time prescribed in that behalf. 

The defendant will pay the plaintiff’s costs of this suit and interest on 
judgment at four per cent. per annum till payment. 

There will be a decree in favour of the plaintiff in terms of prayers (a) 
and (b) of the plaint. The company is given three months’ time within which 
to comply with the terms of the decree as per prayers (a) and (b). It shall 
apply as indicated in my Judgment to the Examiner of Capital Issues and 
obtain the necessary sanction to allot 384 further shares of tha new issue. 
There will be liberty to apply. The defendants will pay the plaintiff’s costs 
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of this suit and interest on judgment at four per cent. per annum till pay- 
ment, 

Both the défendant and the Bombay Life Aua Co., Ltd., preferred 
separate appeals. 


Sir Jamshedji Kanga, with P. C. Diwanji, for the ee A 
C. K. Daphtary, Advocate General, with K. T. Desai, for the respondent. 


Cuaca C. J. These two appeals arise from a common judgment given 
by Mr. Justice Bhagwati, and a few facts must be stated in order to ap- 
preciate what the real contentions between the parties were. One P. V. 
Reddy, who was a director of the Bombay Life Assurance Co., Ltd., held 
534 shares on which Rs. 25 per share had been paid up, and there was an 
uncalled for liability of Rs. 75 on each share. On July 25, 1944, Reddy sold 
through his constituted attorney Bhaidas Gulabdas 484 out of these shares, 
retaining for himself 50 shares which, it might be mentioned, were neces- 
sary to be held by a director as qualifying shares. Reddy executed 5 blank 
transfer forms in respect of these 484 shares—4 for 100 shares each and 
1 for 84 shares. These blank transfer forms were ultimately filled in in the 
name of Sir Padampat Singhania, who was shown as the purchaser of these 
shares, The company some time thereafter decided on increasing its capi- 
tal. Sanction for such increase was applied for to the Central Government 
on January 8, 1945, under r. 94A of the Defence of India Rules, and the 
‘Government granted its sanction on February 16, 1945. On February 21, 
1945, the company resolved upon increasing its capital by issuing 4596 
shares of Rs. 100 each at a premium of Rs. 75 per share. On the existing 
shares only Rs. 25 per share were called up, and the company also decided 
that the new shares should be offered to the existing shareholders in the 
proportion of 4 new shares to every 5 shares. held by the shareholders. 
Pursuant to that resolution letters were issued to the various shareholders, 
and a letter was also issued to Reddy informing him that as a holder of 534 
shares he was entitled to 427 new shares and one fractional certificate.) The 
letter was written to Reddy because the purchasers from Reddy had not 
got their names registered in the books of the company as the shareholders 
of these shares, On the same day Reddy applied for 40 shares out of 427 
offered to hirn. It may be pointed out that the company. in its letter en- 
‘closed form A which was intended to be used by the shareholders who 
applied for new shares and also another form B intended as a letter of re- 
nunciation to be used by the shareholder who wanted to renounce the 
shares allotted to him to any other person. Reddy made no use of this letter 
of renunciation and he contented himself with applying for only 40 shares. 
On February 23, 1945, Reddy received a letter from one Mehta and one 
Bharatiya calling upon him to forward to them the circular letter received 
‘by Reddy from the company dated February 21, 1945, with the forms an- 
nexed thereto duly signed by him so as to enable Mehta and Bharatiya to 
apply for the shares which were allotted to Reddy. Mehta and Bharatiya 
‘stated in this letter that so long as Reddy continued to be the holder of 
these shares on the company’s register, he held the shares as trustees for 
Mehta and Bharatiya. Mehta and Bharatiya did not enlighten Reddy how 
Reddy was constituted trustee for them. On February 28, 1945, Messrs. 
Craigie Blunt & Caroe wrote a letter on behalf. of their clients, J. M. Mehta, 
Sir Padampat Singhania, Lala Kailaspat Singhania and N. K. Bharatiya 
and others calling upon Reddy to apply for the additional shares and frac- 
tional certificate which bad been issued to Reddy and asking him that when 
the shares were allotted to him he should hold the shares on behalf of 
Craigie Blunt -& Caroe’s clients, and also intimating to him that when this 
was done the Hindustan Commercial Bank, Ltd., would pay Reddy a sum 
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of Rs. 100 for every share allotted to him The implication of this demand 
was that Reddy was first to apply for the shares, spend his own money 
and then the amount expended by -him would be refunded by Sir Padam- 
pat and others, but in the next paragraph Craigie Blunt & Caroe made 
another requisition and that was that if Reddy so preferred he could send 
the form of application A duly signed by him as well as the renunciation 
form B as also the fractional certificate to Bharatiya so as to reach him 
before March 7, 1945, who would then forward the application to the com- 
pany on behalf of the defendant Reddy along with the necessary remit- 
tance. Messrs. Craigie Blunt & Caroe also agreed on behalf of their clients 
to indemnify Reddy against any and every liability which he would incur 
by applying for these partly paid shares. In the early part of their letter 
Messrs. Craigie Blunt & Caroe draw the attention of Reddy to the effect 
that in their opinion the issue of further capital by the company was illegal 
and the requisitions that were being made were without prejudice to that 
contention. On March 3, 1945, Messrs. Hindustan Commercial Bank, Ltd., 
followed up the demand made by Messrs. Craigie Blunt & Caroe by offer- 
ing to pay to Reddy a sum of Rs. 100 per share when these shares were 
allotted to him. On Merch 3, 1945, Reddy replied to Messrs. Craigie Blunt 
& Caroe, pointing out to them that he had no objection to give them the 
renunciation form duly signed in favour of the real and true purchaser 
of these shares and he wanted to be satisfied who the real and true pur- 
chasers were by the transfer forms in their possession being produced for 
his satisfaction, but he went on to say that he was under no obligation to 
comply with the requisition with regard to the sending of Form A: the 
only obligation which he accepted was to sign the renunciation form in 
favour of the true purchasers. On that Sir Padampat filed suit 
No. 366 of 1945 against Reddy for the following reliefs. He wanted the 
defendant Reddy to be ordered to sign and deliver to the plaintiff the 
application form A annexed to the circular letter; he wanted the defend- 
ant to be ordered, upon receiving the certificates of the new shares, to hand 
over the same as also the fractional certificates to the plaintiff together 
with the relative transfer forms in blank duly signed by him; he applied 
for appointment of a receiver and he also subsequently, by an amendment, 
asked for damages in the alternative in the sum of Rs. 7,29,600. On the 
same day Sir Padampat applied for a receiver, and Mr. Justice Bhagwati 
made an order appointing the Court Receiver receiver of the application 
form ‘and letter of renunciation and of the rights, if any, of the defendant 
in the 484 shares of the Bombay Life Assurance Co., Ltd. The receiver 
then wrote a letter to the company on March 10, 1945, formally jntimating 
to the company that he was applying for and requesting the company to 
allot to him 384 new shares of Rs. 100 each of the company upon the terms 
of the company’s letter; and he therein agreed to accept the same. I may 
point out here that the proper number of shares to which Reddy was en- 
titled was 387 and not 384 but through some arithmetical errcr the plaint 
says that Reddy was entitled to 384 shares and the receiver’s application is 
based on that basis. 

The receiver also remitted a sum of Rs. 38,400 for payment in respect of 
these shares at Rs. 100 per share. He then requested the company to put 
his name on the register of members in respect of the shares so allotted. He 
also sent along with this application another letter in which he set out the 
history of the litigation; how he came to be appointed a receiver and what his 
powers were and he added that as stated in his application he had to request 
the company, as Court Receiver, High Court, Bombay, and Receiver in 
suit No. 366 of 1945, to register his name as such in the register of the 
company in respect of the shares allotted to him. The company replied to 
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this letter on April 30, 1945, stating that Reddy had accepted the company’s 
offer only to the extent of 40 shares and the offer as regards the balance 
had lapsed, and they returned the sum of Rs. 38,400 sent by the receiver. 
The receiver thereupon filed suit No. 786 of 1948 against the Bombay Life 
Assurance Company, Ltd., praying that the defendant company should be 
ordered and decreed to allot to the plaintiff the 384 shares and to put the 
name of the plaintiff in the share register of the company for the said shares 
and the register of shareholders of the defendant company be rectified by 
putting the said shares in the name of the plaintiff. The learned Judge, 
in substance, decreed both Sir Padampat’s suit, being suit No. 366 of 1945 
and also the Receiver’s suit, being suit No. 786 of 1948. It is from this 
decree and judgment of the learned Judge that both Reddy and the Bom- 
bay Life Assurance Co., Ltd., have come in appeal before us. 

The first contention raised by Sir Jamshedji is that there is no evidence 
on the record to show that Sir Padampat Singhania was the purchaser of 
these shares from Reddy and that Reddy had knowledge that Sir Padam- 
pat was the purchaser and that he was the cestui que trust for whom he 
was the trustee. The only oral evidence led before the learned Judge was 
the evidence of Gupta to whom the shares were sold by the constituted 
attorney of Reddy, Mr. Bhaidas Gulabdas. In his evidence Gupta said 
that Bhaidas Gulabdas knew from the conversation which he had with 
Mehta, Basri and himself that these shares were being purchased for and 
on behalf of Sir Padampat Singhania. Now, Sir Jamshedji says that if 
Bhaidas Gulabdas had this knowledge, this knowledge cannot be imputed 
to his principal Reddy. In law a principal is only bound by the knowledge 
of his agent provided that that knowledge is on a material point and the 
knowledge is such that the Court would draw the inference that the agent 
was bound to communicate the knowledge acquired by him to his prin- 
cipal. Sir Jamshedji is right when he says that when a shareholder sells 
his shares through a broker, he is not in any way interested to know to 
whom the shares are sold. He is not likely to make that enquiry of the 
broker and the broker is not likely to tell his constituent to whom the 
shares have been sold. The holder of the share is only interested in the 
price which he obtains. But we are dealing with a case that is not the 
case of an ordinary shareholder selling his shares in the open market. This 
transaction of a very large holding was effected by a private treaty and 
not in the open market. As a matter of fact Bhaidas sold to Gupta as 
many as 667 shares by this transaction and out of this number 484 shares 
belonged to Reddy, and it would not be a very far-fetched inference to 
draw that Reddy as the director of the Bombay Life Assurance Co., Ltd., 
would like to know from his constituted attorney as to who was the party 
who was acquiring such a large holding of the shares of the company. The 
learned Judge has also taken into consideration the background of this 
litigation. It seems that some time in July 1944 about the time that Reddy 
sold these shares to Gupta Sir Padampat Singhania suddenly made up his 
mind, for reasons best known to him, to acquire as large an interest as 
possible in the Bombay Life Assurance Co., Ltd., and for that purpose 
from July 1944 he started buying as many shares as he could get through 
various agents of his, and in September 1944 a meeting of the board of 
directors was convened, and the Chairman drew attention to the serious 
situation that had arisen with a view to get control of the management of 
the company. The meeting resolved that a circular should be issued to 
the various shareholders acquainting them with the real facts. The learn- 
ed Judge takes the view that Reddy must have been present at this 
meeting and must have known what was happening with regard to the 
affairs of the company and the interest that Sir Padampat was taking in 
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its. affairs. Sir Jamshedji is right when he points out that the learned 
Judge was in error in thinking Reddy must have been a party to this reso- 
lution when there is no evidence of that fact on the record.’ But the learn- 
ed Judge is right when he takes the view that even if Reddy was not pre- 
sent at the meeting, being a director, the circular letter having been issued 
to all the shareholders as far back as September 1944, he must have known 
that the party of Sir Padampat Singhania and the party of Maneklal, an- 
other director, were fighting out the issue as-to who should dominate over 
the destinies of this life assurance company. The importance of this, ques- 
tion lies in considering whether a proper requisition was made by Messrs. 
Craigie Blunt & Caroe on February 28, 1945, when they called upon Reddy 
to carry out certain requisitions. But before I deal with that aspect of 
the case it is necessary to consider what is the position in law with regard 
to a shareholder who acquires rights to an issue of new shares quae the 
person to whom he has sold his shares. 

It is well established that’ a shareholéer who has sold his ahaves: and 
continues to, Be on the register of the company is a constructive trustee 
for the ' ‘purchaser of these shares with regard to the dividends that he re- 
ceives on the shares and that he is also bound to carry out the directions 
of the purchaser with regard to any voting that might take place at any 
meeting of the company. In my opinion, the shareholder is not only a 
trustee with regard to these two specific rights, but he is also a trustee 
with regard to any other right that may attach to the shares which he has 
sold to the purchaser. In respect of any accretion to the shares by way of 
bonus or any right which the company may confer upon the holder of shares 
which he has sold the shareholder is in law constituted a trustee for his 
cestui que trust, the purchaser. Sir Jamshedji has argued tha; Reddy was 
ready and willing to execute the necessary renunciation form in favour of 
his purchaser and according to Sir Jamshedji that is the only right which 
the purchaser had against Reddy. Now, it is necessary to understand and 
appreciate the very vital distinction between a letter of renunciation and 
an application for shares by the shareholder himself. If the shareholder 
were to apply for shares in respect of these shares which he had already 
sold, he would be put on ‘the register of the company, and he would be a 
trustee for his purchaser in respect of the dividends that he would receive 
on these shares. In the case of his executing a letter of renunciation, the 
position, would be different because in the circular letter which the com- 
pany issued offering the shares to Reddy it was made perfectly clear that 
the directors reserved the right in their absolute and uncontrolled discre- 
tion to, accept or refuse any application for shares made by a person in 
whose favour Reddy might renounce his-rights to the whole or any of the 
shares which he was entitled to have allotted to him in. terms of the letter. 
Therefore, if Reddy executed the letter of renunciation in favour of the 
plaintiff, the plaintiff’s right was by no means as certain and positive as 
his right would be if Reddy applied for the shares in his own name, be- 
cause having sent this letter he may never get the company to recognise 
him as:a shareholder, and if the company refused to recognise him as a 
shareholder, the letter of renunciation would be nothing else than a scrap 
of paper, and, therefore, it would not be correct to say that the only right in 
respect of which Reddy was a trustee for his purchaser was the right of 
transferring to him the letter of renunciation. The more substantive and 
the more positive right was actually to obtain the shares to which Reddy 
was entitled by reason of his holding anë to hold those shares as a trustee 
for the plaintiff. 

The further contention that is “urged by Sir Jamshedji is-that as soon 
as ey applied for 40 shares in form A, his tight to apply for any more 
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shares came to an end and, therefore, he could, not be a trustee for applying 
for the further shares in favour of his beneficiaries, because he himself did 
not possess that right. Now, as to what the rights of a shareholder and 
what the rights of a company are when there is a new issue of shares is 
to. be determined by a true interpretation of s. 105-C of the Indian Com- 
panies Act. This is a new section which has been introduced into our Act, 
and there is no parallel to be found in the English Companies Act. Sec- 
tion 105-C makes it incumbent upon the directors when they decide upon 
increasing the capital of the. company to offer the further shares to be 
issued by them to the members in proportion to the existing shares held 
by- each member, and such an offer is to be made by a notice specifying 
the number of shares to which the member is entitled and limiting the time 
within which the offer, if not accepted, was to be deemed to be declined. 
In this case, the time limited was March 10, 1945. The section goes on 
to provide that after the expiration of such time or: on receipt of an inti- 
mation from the member to whom such notice is given that he declines to 
accept the shares offered, the directors may dispose of the same in such 
manner ‘as they think most beneficial to the company. Therefore, there 
is a statutory obligation upon- the company not to deal with the shares 
offered to a member unless the time fixed in the notice has expired. The 
exception to this is when the member intimates to the company that he has 
declined to accept.the shares offered. If the company receives such inti- 
mation, then the company need not wait till the time fixed in the notice 
expires. But it is important to note that the statutory right given 
to the shareholder to acquire the new shares continues till the time limited 
has.expired and that right can only be lost if he declines to accept the 
shares prior to the expiry of the time limit. Now, it is clear that in order 
that a shareholder should lose his right, he must decline to accept all the 
shares offered to him. He must make it clear to the company that al- 
though he is entitled to a certain number of shares by virtue of a new 
issue being offered, he does not propose to accept any of the shares offer- 
ed by the company. Sir Jamshedji’s coritention is that once an offer is 
made, it must be accepted either in part-or in whole at one and the same 
time, and according io Sir Jamshedji when Reddy informed the company 
on February 21, 1945, that he accepted 40 shares out of the 427 shares 
offered to him, he had declined to accept the remaining shares offered to 

i In my opinion, that contention is not well founded. In the first 
place, there is no definite specific intimation by. Reddy to the company that 
he declines to accept the offer-with regard to the balance of the shares. 
In this letter he is only dealing with the 40 shares which he had accepted. 
He says nothing about what he proposes to do with regard to the balance 
of the shares offered. Further, the circular letter of the company gives 
the right to Reddy to renounce the other shares which he has not accept- 
ed. Now, in my opinion, if Reddy were to exercise his right to renounce 
the shares, and Sir Jamshedji concedes that that right he had right up to 
March 10, in exercising that right he would really be accepting the shares 
offered to him. It is only by accepting the shares that he could deal with 
„them in the manner indicated by the ‘circular of the company, and if he 
decided to decline to accept the balance of the shares, then, in my opinion, 
his right to renounce them would also’be lost, because his attitude would 
be that he did not want anything to do with the additional shares offered 
by the company. But if once it is conceded that his right to renounce con- 
tinued till March 10, and that he had not exercised that right till that date, 
then it is clear that by his letter of February 21 Reddy was merely exercis- 
ing his right with regard to a part of the shares offered to him. With re- 
gard to the balance he didnot give any inkimation to the company, and if he 
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did not give any intimation to the company, I fail to see why Reddy’s right 
was confined to merely exercising the right io renounce the balance of the 
shares. If he had not declined to accept these shares, he had as much right 
to apply for the shares before March 10 as to renounce it. Sir Jam- 
shedji points out that in the circular letter the company informs Reddy 
that he could have more letters of renunciation, namely form B, but the 
circular does not say that he could have more than one letter in form A, 
and from this Sir Jamshedji wants us to draw the inference that as far as 
the application for shares goes it can only be made once in the form A. 
Apart from the fact that there is no clear intimation in this circular to 
Reddy that he could not apply for shares in more than one application, we 
refuse to countenance the suggestion that the company could by any letter 
of its restrict the statutory right given to the shareholders under s. 105C 
to apply for all the shares allowed to him till the time limit stated in the 
notice had expired. Therefore, in my opinion, Reddy had the right to 
apply for the balance of the shares, namely 387, till March 10, notwithstand- 
ing the fact that he had applied for 40 shares on February 21. If he had 
that right, then, in our opinion, he became a trustee in respect of that right 
for his beneficiary, the purchaser, namely. Sir Padampat Singhania, and if 
he was a trustee, it was incumbent upon him to carry out his trust and to 
acquire that right for his beneficiary provided a proper requisition was made 
by the beneficiary upon the trustee. If that be the correct position in law, 
then the only question that remains to be considered is whether a proper 
requisition was made by the beneficiary upon the trustee to carry out 
the trust. 

Now, clearly neither the learned Judge nor the Advocate General relies 
upon the letter dated February 23 from Mehta and Bharatiya as constitut- 
ing a proper requisition. The Advocate General also states that the first 
requisition contained in the letter of Messrs. Craigie Blunt & Caroe of 
February 28 asking Reddy to buy all these shares and then get the money 
from the Hindustan Commercial Bank, Ltd., was also not the correct posi- 
tion, and that there was no obligation on the trustee to invest his own 
money in order to get a right for the beneficiary, but he strongly relies 
upon the requisition contained in the paragraph thereafter of Messrs. 
Craigie Blunt & Caroe’s letter, and in that requisition Messrs. Craigie Blunt 
& Caroe require Reddy to send the form of application A duly signed by 
him, and they undertook to indemnify Reddy against any and every liabi- 
lity which he would incur by applying for these partly paid shares. But 
Sir Jamshedji says that by applying for these shares in his own name the 
liability upon Reddy was not merely to pay for these shares which Messrs. 
Craigie Blunt & Caroe agreed to pay for on behalf of their clients, but there 
was also the further contingent liability to pay calls, because they were 
partly paid shares. But by this letter. Messrs. Craigie Blunt & Caroe 
informed the defendant that they undertook to give the defendant a com- 
plete and abosolute indemnity. 

Sir Jamshedji relies on the attitude taken up by his client and has con- 
tended that he took up the right attitude by enquiring as to who the real 
beneficiary was and to be satisfied by the production of the relative trans- 
fer forms. Now, if this had been the only attitude of Mr. Reddy, much 
might have been said in his favour. But unfortunately in this very letter 
Reddy clearly declined any liability or obligation upon him to apply for 
these shares on behalf of his beneficiary. Whether he knew that his pur- 
chaser was Sir Padampat or not, as the learned Judge has held, or whether 
there is force in Sir Jamshedji’s contention that Messrs. Craigie Blunt & 
Caroe referred to the purchasers as Sir Padampat & others, the fact re- 
mains that Reddy did not accept‘his liability as a trustee and then agreed to 
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discharge that liability provided he was sastisfied as to who his purchaser was. 
He only, wanted to be satisfied about his purchaser in order to send him the 
letter of renunciation. That was the only question on which he wanted to be 
satisfied. In view of the attitude taken up. by Reddy the plaintiff had no 
other course open to him except to file the suit, and -therefore, in our opi- 
nion, the learned Judge was right when he came to the concljision that the 
plaintiff was entitled to the relief he had claimed. 

When we come to the other suit, the receiver’s suit, in our opinion, the 
requisition made by the receiver upon the company was unjustifiable. 
Whatever the background may be by reason of the fact that Reddy belong- 
ed to Maneklal’s group which was a rival group to the group of Sir Padampat, 
one must clearly bear in mind the fact that the company is an entirely 
different entity from its directors and there can be no question of collusion 
between Reddy and the company, and the plaint makes no such allegation. 
In this suit the receiver asks that the company be ordered to allot to him 
the 384 shares in question and put his name on the register of shareholders. 
Now, the new shares were offered to existing shareholders in proportion to 
the shares held by them. The receiver was not a shareholder and he could 
not apply to be registered as a holder of new shares in his own name. 
There was no application by an existing shareholder as such, and the com- 
pany would be justified in refusing to enter his ‘name on the register. If he 
wanted to be registered as a receiver in respect of these shares to which 
the defendant Reddy was entitled, very serious difficulties came in his 
way, because under s. 33 of the Indian Companies Act, the company was 
not bound to take notice of any trust, express, implied or constructive, and 
if the company registered B. K. Desai, Receiver, as a shareholder, it would 
be taking notice of the trust because Mr. Desai would be holding as a re- 
ceiver, that is, trustee, for the shareholder, and therefore the company was 
also justified in refusing to register B. K. Desai, Receiver, as a shareholder. 
It is pointed out to us that the difficulty was that the last date for receiving 
applications for the new shares was March 10; that Sir Padampat filed the 
suit on March 9 and something had to be done before the limit fixed by 
the notice expired, and the only thing that could be done was by the appoint- 
ment of a receiver by the learned Judge and for the application made by 
the receiver for allotting the shares to him. Now, with respect to the learn- 
ed Judge this was not the proper way to get over this difficulty. The 
receiver was not a shareholder and he was not applying on behalf of Reddy. 
There was no application by a shareholder for the issue of new shares 
before the time fixed by the notice. We cannot look upon the application 
made by the Receiver as having been made on behalf of the defendant. The 
receiver does not say in his application that the defendant has got anything . 
to do with the application, and the company was justified in rejecting that ap- 
plication, and the order of the learned Judge made in the receiver’s suit can- 
not be sustained. What the learned Judge has done is that he has ordered 
the company to register the receiver as a shareholder and allot the shares 
to him and then he has directed the receiver fo transfer the shares to the 
plaintiff after signing the relative transfer forms. Now, with great respect 
to the learned Judge, I fail to understand how the Couri can possibly com- 
pel the company to put on its register a person who is a complete stranger 
and who has nothing whatever to do with the company. Issue of fresh shares 
can only be made under s. 105C to a person who is already a shareholder 
of the company, but, says the Advocate“ General, in the interest of justice 
we ought not to allow the rights of the plaintiff to be defeated and we should 
therefore alter the form of the decree by directing that the company should 
put the defendant on its register and allot the shares to the defendant and 
then order the denfendant to transfer these shares to the plaintiff. Now, 
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we are not at all sure that any interests of justice are involved in this appeal. 
4s pointed out by me in another appeal, where the same parties were be- 
fore me and where I went in detail into the financial adventures undertaken 
by the plaintiff, I do not think that the plaintiff is entitled to any special 
consideration at the hands of this Court. If he has any legal rights, of 
course, he is,entitled to them. Now, I fail to see why we should convert 
this suit filed by the Receiver for rectification of the register of the company 
by having his name inserted as a shareholder into an entirely different suit 
by which he would get the relief which he had never prayed for in 
the suit, because what the Advocate General wants is not that the receiver 
but that the defendant be put on the register of shareholders. Apart from 
that, as Sir Jamshedji rightly points out, if the application made by the 
Receiver is not a proper application, then an important statutory right has 
accrued to the company, and that statutory right is that on the expiry of 
the time limit, the company is entitled to dispose of the shares not applied 
for in such manner as it thinks most beneficial to the company. Therefore, 
if we do not give relief to the receiver in the receiver’s suit with regard to 
the shares for which no proper application was made, the directors of the 
company would be entitled to dispose of the shares in a manner most bene- 
ficial to the company. That is a very important right which is in the inte- 
rests of the company, its shareholders and policyholders, and we see no 
reason why we should defeat that right by giving to the receiver a relief 
which he has not asked for. 

The result, therefore, will be that, as far as the receiver’s suit is concerned, 
the appeal will be allowed with costs and the order of the learned trial 
Judge set aside and the suit dismissed with costs. : 

With regard to Sir Padampat’s suit (suit No. 366 of 1945), as we 
hold that Reddy was a trustee in respect of the shares in question, 
that the requisition made upon him by the plaintiff was a proper re- 
quisition and that Reddy was in error in refusing. to carry out the 
requisition, Sir Padampat would be entitled to some relief. He can- 
not be entitled to the main relief which he asked for, namely, that the 
defendant should execute the application form A, because the time limit for 
that has passed and no relief could be obtained by the defendant applying 
to the company because the company has no proper application before it to 
issue new shares. But Reddy is certainly liable to the plaintiff in damages. 
What the nature and quantum of those damages are is a matter which will 
have to be determined, as the learned Judge himself has reserved this issue 
in the event of the receiver in the receiver’s suit not being eble to obtain 
share certificates in respect of the 384 shares of the new issue in question, 

and directed that it should be tried later. 

“ We would, therefore, set aside the decree as passed by the learned Judge 
in favour of the plaintiff and we will pass a decree in favour of the plaintiff 
to the effect that he is entitled to damages by reason of Reddy not having 
applied for shares when directed by-the plaintiff and that an enquiry as to 
what the damages are should be held by the Commissioner for taking ac- 
counts, and the Commissioner should report to us what those damages are. 
Costs of this appeal, and further costs and further directions reserved. Costs 
of the suit before the trial Court also reserved. 

Order accordingly. 
Kerney for appellants: Kanga & Co. 
Attorneys for respondents: Ambubhai & Diwanji. 
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PRIVY COUNCIL. 





Present: Lord Uthwati, Lord Morton of Henryton, Lord Reid, Sir Madhavan Nair, and 
, Sir John Beaumont. 
THE HUBLI ELECTRICITY CO., LTD. v. THE PROVINCE OF BOMBAY.* 
Indian Electricity Act (IX of 1910), Sec. 4(1) (a)--“ Anythins required under the Act” —“By or 
. under this Act’’—Interpretation—Licence by Government—Revocation of licence—Opinion of 
Gooernment—Limits of opinion—Court’s jurisdiction to interfere. 

There is nothing in the language of s. 4(1) (a) of the Indian Electricity Act, 1910, or in the 
subject-matter to which it relates upon which to found the suggestion that the opinion of the 
Government is to be subject to objective tests. In terms the relevant matter is the opinion 
of the Government—not the grounds on which the opinion is based. The language of the 
sub-section leaves no room for the relevance of a judicial examination as to the sufficiency 
of the grounds on which the Government acted in forming an opinion. The question on 
which the opinion of the Government is rélevant is not whether a default has been wilful 
and unreasonably prolonged but whether there has been a wilful and unreasonably prolonged 
default. Upon this point the opinion is the determining matter and—if it is not for goed 
cause displaced as a relevant opinion—it is conclusive. But the area of opinion ceases there. 

The phrase “anything required under the Act” in the sub-section means “ anything which 
is required under the Act.” The question what obligations are imposed on licensees by or 
under the Act is a question of law. The section cannot be read as making the Government 
the arbiter upon the construction of the Act or as to the obligations it imposes. If in arrivin % 
at a conclusion it appears that the Government has given effect to a wrong apprehension o 
the obligation imposed on the licensee by or under the Act, the result is that the Governmen 
has not expressed such an opinion as is referred to in the section. 

The performance of conditions of the schedule incorporated in the license by s. 8 (2) (J) 
of the Act is required by the licensee “by or under the Act.” The scheduled conditions, 
unless excluded or modified, necessarily form part of the licence to.be granted under the 
Act; the licence is required to be operated in accordance with these conditions and not 
otherwise and the authority to operate the licence is derived from the Act. Performance © 
of the scheduled conditions may not on a strict reading be required of the licensee ‘ by” 
the Act; It is clearly required “tunder” the Act. i 

On June 26, 1324, the Government of Bombay granted a licence to predecessors-in-title 
of the Hubli Electricity Cc., Ltd., (plaintiff) to generate and supply electricity to the town of 
Hubli under the Indian Electricity Act, 1910, s. 4(Z) (a) of which empowered the Government 
to revoke the license “‘ where the licensee, in the opinion of the Provincial Government, 
makes wilful and unreasonably prolonged default in doing anything required of him by or 
under this Act.” The licence embodied statutory conditions, one of which made it compul- 
sory on the licensee, after laying down distributing mains, to “ continue to supply encrgy 
in accordance with the requisition ° made upon him. In December 1942 the plaintilts 
informed their customers and the Government that they proposed to shut down their works 

‘altogether on 18th idem for the purpose of'a thorough overhaul up to the end of the month. 

On April 3, 1948, the Government pointed out the insufficiency of the generating plant, and 
intimated to the plaintiffs that “ there are sufficient grounds for revoking your licence under 
s. 4(1) of the Indian Electricity Act but it is pleased to permit the licence to remain in force 
under s. &2) of the Act ” subject to certain conditions, The conditions were not complied 
with, and on January 28, 1944, the Government wrote to the plaintiffs that their licence was 
revoked as at May 1, 1944. The plaintiffs having sued for a declaration that the revocation 
of the licence by the Government was invalid :— 

Held, (1) that the Government held and sufficiently apd the opinion required by s. 4 
(1) (a) of the Indian Electricity Act, and was, therefore, entitled to impose the conditions 
specified in the letter of April 3, 1948 ; 

(2) that the licence was effectually revoked by the letter of January 28, 1944. 


Tuts was an appeal from a decision of the Bombay High Court (Chagla and 
Coyajee JJ., Stone C.J. dissenting) reported at 49 Bombay Law’ Reporter 42, where 
‘the facts are set out at length. : 


Sir Valentine Holmes K.C. and P. Quass, for the appellants. 
J. Millard Tucker and R. K. Handoo, for the respondent, 


* Decided, December 20, 1848. Appeal from Bombay. 
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Lord Urswatr. In the proceedings out of which this appeal arises the appel- 
lants sought a declaration that the purported revocation by the respondent Govern- 
ment on January 28, 1944; of a licence to supply electricity to the town of Hubli 
was invalid and asked for consequential relief on the footing of that declaration. 
Their suit was dismissed by the High Court of Judicature at Bombay acting in its 
original jurisdiction and that decision was affirmed by that Court in its appellate 
jurisdiction (Stone C.J. eons). Many matters at issue in the suit are not now 
in controversy. The substantial questions before their Lordships are confined to 
questions of construction arising under the Indian Electricity Act (IX of 1910). 

Under that Act the Government was empowered to grant to persons to be select- 
ed by the Government licences to supply electrical energy in areas to be specified 
in the licences and to lay down electric supply lines for the transmission of such 
energy. 

Sections 8(2) and 4(1) and (2) of the Act so far as relevant provided as follows :— 

“8, (2) In respect of every such license and the grant thereof the following provisions shall 
have effect, namely :— 

* * + * * 

(d) a licence under this Part— 

(t) may prescribe such terms as to the limits within which, and the conditions under which, 
the supply of energy is to be compulsory or permissive, and as to the limits of price to be charged 
in respect of the supply of energy, and generally as to such matters as the Provincial Government 
may think fit ; 

* * kad * * 

(e) the grant of a license under this Part for any purpose shall not in any way hinder or 
restrict the grant of a license to another person within the same area of supply for a like purpose ; 

(J) the provisions contained in the Schedule shall be deemed to be incorporated with, and 
to form part of, every licence granted under this Part, save in so far as they are expressly added 
to, varied or excepted by the license, and shall, subject to any such additions, variations or excep- 
tions which the Provincial Government is hereby empowered to make, apply to the undertaking 
authorised by the licence : 

Provided that, where a licence is granted in accordance with the provisions of clause DX, 
of the Schedule for the supply of energy to other licensees for distribution by them, then, in 
so far as such license relates to such supply, the provisions of clauses IV, V, VI, y 1, VIL and XII 
of the Schedule shall not be deemed to be incorporated with the licence. 

4. (1) The Provincial Government may, if in its opinion the public interest sc requires, 
revoke a licence in any of the following cases, namely :— 

(a) where the licensee, in the opinion of the Provincial Government, makes wilful and 
unreasonably prolonged default in doing anything required of him by or under this Act ; 

(b) where the licensee breaks any of the terms or conditions of his licence the breach of 
which is expressly declared by such license to render it liable to revocation ; 

(c) where the licensee fails, within the period fixed in this behalf by his license or any longer 
period which the Provincial Government may substitute therefor by order under sub-section (3), 
clause (b), and before exercising any of the powers conferred on him thereby in relation to the 
execution of works, ^` 

(i) to show, to the satisfaction of the Provincial Government, that he is in a position fully 
and efficiently to discharge the duties and obligations imposed on him by his license, or 

(ti) to make the deposit or furnish the security required by his license ; 

(d) where the licensee is, in the opinion of the Provincial Government, unable, by reason 
of his insolvency, fully and efficiently to discharge the duties and obligations imposed on him 
by his license. 

(2) Where the Provincial Government might, under sub-section (2), revoke a license, it may, 
instead of revoking the license, permit it to remain in foree subject to such further terms and 
conditions as it thinks fit to impose, and any further terms or conditions so imposed shall be 
binding upon, and be observed by, the licensee, and shall be of like force and effect as if they were 
contained in the licence.” 


Section 5 of the Act provided that where the Government revokes a licence under 
3. 4(Z), the Government should serve a notice of revocation upon the licensee. 
The only other section to which it is necessary to referiss. 47 which provides 


that where a licensee makes default in any of the conditions of a licence, the licensee 
should be liable to the fines therein set out. 
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‘The schedule referred to in s. 8(2) (f) contained many provisions relating to the 
conduct of the undertaking under the licence. It is necessary only to refer to sub- 
cl. (1) of VI which runs as follows :— 

“ VI (I) Where after distributing mains have been laid down under the provisions of clause 
TV or clause V and the supply of energy through those mains or any of them has commenced, a 
requisition is made by the owner or occupier of any premises situate within the area of supply 
requiring the licensee to supply energy for such premises, the licensee shall, within one month 
from the making of the requisition, or within such longer pericd as the Electric Inspector may 
aliow, supply, and, save in so far as he is prevented from doing so by cyclones, floods, storms or 
omer occurrences beyond his control, continue to supply, energy in accordance with the requisi- 

on ;” 

On June 26, 1924, the Government granted a licence —The Hubli Electric 
Licence 1924—to Amti & Co., Hubli, and such licence was on January 28, 1925, 
duly transferred to the appellants with the consent of the Government. The result 
of this transfer was that for all the purposes of the Act and the licence the appel- 
lants stood in the shoes of the original licensee. 

It is unnecessary to refer in detail to the provisions of the licence. The area of 
supply and compulsory area of supply were set out. No condition of the licence 
(save one which was shortly after the grant of the licence complied with) was 
expressed to be a condition the breach of which was declared to render the licence 
liable to revocation. No material variation was made in any of the conditions set 
forth in the schedule to the Act. 

The distributing mains referred to in cl. VI (1) of the schedule were duly laid 
down shortly after the grant of the licence and thereupon the appellants began to 
supply electricity under the licence. 

It appears that the appellants were during the war faced with difficulties in the 
conduct of their undertaking. It is not necessary to consider their difficulties at 
length. Suffice it to say that at the end of 1941 the Government demanded and 
received explanations as to an interruption in the supply, but there is nothing to 
show whether or not the Government was satisfied with the explanations which were 
given. In December, 1942, the appellants informed their customers and the 
Government that they proposed to shut down their works altogether on December 
18 for the purpose of a thorough overhaul and stated that they anticipated resum- 
ing supply by January 1, 1943, 

On February 10, 1948, the Government’s Electrical Inspector paid a visit of 
inspection to the appellants’ works and made a report to the Government. Follow- 
ing on that report the following letter was on April 8, 1948, sent by the Government 
to the appellants :— 


“ April 3, 1943. 

From aH 

The Deputy Secretary to the Government of Bombay, 

Public Works Department, 

To 

Mrsszs. The Hubli Electricity Company, Limited. 

i Subject :—Hubli Electric Licence, 1924, 

“ Dear sirs, 


The Electric Inspector, Bombay Province, who recently visited your Company reports 
as under :— i 7 

‘ There is no qualified Engineer or other person in charge of the Supply Company’s station 
and works, either electrical or mechanical. There are six generating sets in the power house. 


Description of the Sets, Condition of the Sets. 
1. 750 B.H.P. engine with 600 KVA Unserviceable owing to broken crankshaft. 
generator. 
2. 480 B.H.P. engine with 296 KW ~ ‘Unserviceable owing to broken crankshaft. 
generator. 


8. 860 B.H.P. engine with 275 KVA Unserviceable, cylinder heads and piston 
generator. heads cracked. : 
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4 150 B.H. P. engine with 180 KVA Has been dismantled and new parts are being 
generator. fitted from the Railway workshop. 
5. 150 B.H. P. engine with 180 KVA The engine is in such bad condition that not 
generator. ! more than 60 KW load can be put on the 
j generator. , 
6. 115 B.H. P. engine with 82 KVA The set is in a very bad condition and repairs 
generator. are badly needed. 


‘It will be seen from the above that only one set No. (5) can be used for obtaining power, 
the maximum being 60 KW against the company’s average peak load of 180 KWV? 

2. Government is satisfied that there are sufficient grounds for revoking your licence under 
section 4{Z) of the Indian Electricity Act but it is pleased to permit the licence to remain m force 
under section 4(2) of the Act subject to the following conditions. 

(a) that within a pericd of six months from the date of this letter you recondition your 
plant and put the same in proper working order for the purpose of ensuring a continuous and 
efficient supply to all consumers connected to the system and in order to fuldl the obligation 
imposed on you by virtue of the contract with the consumers as laid down in clause VI of the 
Schedule to the I. E. Act, 1910, subject to the limitations imposed by the orders issued under 
the Defence of India Rules, and 

(b) that you make proper arrangements for the maintenance of the plant immediately. 

8. Should you fail to take necessary steps to fulfil the above conditions your licence will be 
revoked. 


Yours faithfully. 
Sd. C. G. KALE, 
3-4-48. 


Deputy Secretary to the Government o? Bombay 
Public Works Department,” 


The new conditions contained in that letter were not, it was held in the suit, 
complied with and on January 28, 1944, the Government wrote to the appellants 
informing them that their licence was revoked as at May 1, 1944. 

The matter at issue before their Lordships centres on the validity of the imposi- 
tion of the new conditions. If when the letter of April 8, 1948, was written, the 
Government was not entitled to revoke the appellants’ licence, the condition pre- 
cedent to the right of the Government to introduce new conditions under s. 4(2) 
of the Act was not fulfilled, and a revocation based on a breach of the new conditions 
would be a nullity. On the other hand, if the Government was at the date of the 
letter entitled to revoke the appellants’ licence, then the Government was entitled 
to introduce the new conditions and, on the facts found in the suit, the revocation 
of the licence on January 28, 1944, was effective. 

In the proceedings the Government pleaded that on April 8, 1948, it was of opin- 
ion that the appellants had made a wilful and unreasonably prolonged default in 
doing what was required of them under the Act and that the publie interest re- 
quired the revocation of the licence. The Government contended that on the true 
construction of the Act the Court was not entitled to go behind thet opinion, 

The appellants disputed this contention, their point being that the opinion of the 
Government referred to in s. 4(1) was not the subjective opinion of the Government 
but an opinion subject to objective tests. They further contended that in exercis- 
ing its functions under s. 4(Z) (a) the Government was bound to act in a judicial 
manner and not contravene the rules of natural justice, and that in fact the Govern- 
ment failed so to act. 

The first raises only a question of construction ; the second raises also a question 
of fact. 

The second contention, on which Stone C.J. rested his dissenting judgment, may 
be shortly disposed of. Their Lordships share the opinion of Chagla J. and Coyajee 
J. that this point was not open to the appellants upon the pleadings. There was 
no averment directed to the matter of fact upon which the contention rests, the 
only matter alleged being that in April, 1948, the Government had no sufficient 
grounds for revoking the licence. It is unnecessary therefore for their Lordships 
to decide whether in forming an opinion the Government had to act judicially or 
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whether the formation of an opinion was a pure ministerial or administrative act, 

' Before d with the question of construction raised by the first contention 
reference should be made to two matters.> 

First.. It will be observed that the letter of April 8, 1948, does not in terms refer 
to head (a) of s. 4(1) of the Act nor does.it state that the Government had formed the 
opinioh referred ‘to in- that head. But the terms ofthe letter, which begins by 
specifying the deficiencies in the appellants’ machinery and the disparity between 
the average peak load and the maximum capacity of the machinery and 
ends by imposing conditions as to the reconditioning of the plant so as to ensure a 
continuous and efficient supply to all consuniers, make it clear that the Government 
had, and was in no uncertain terms expressing, an opinion as to past failure of the 
appellants to give a supply. The requirements of cl. VI of the Schedule were 
obviously in the mind of the Government and. the.recipients of the letter could not 
have any doubt but that the Government was founding itself on s. 4(Z) (a) of the 
Act and entertained the opinion as to the public interest and the default of the ap- 
pellants referred to in that sub-section. 

Second. As has been'statéd the Government in the pleadings alleged that it had 
formed the opinion referred to in s. 4 (7) (a). At the trial the Judge ruled that in 
view of the production by the appellants of the letter of April 8, 1948, it was not 
necessary for the Government to call evidence to prove—as the Government stated 
it was prepared to do—that the Government formed the opinion required by 
8. 4(1) (a) and the trial Judge thereupon found as a fact that the Government 
entertained the relevant opinion. This ruling was acquiesced in by the appellants 
at the trial, and in the memorandum of appeal to the High Court in its appellate 
jurisdiction the appellants did not take specific objection to this ruling. It is clear 
that the substantial dispute at the trial was not that the Government did not en- 
tertain the opinion referred to in s. 4(J) (a) but that it had no grounds for entertain- 
ing that opinion. In the circumstances their Lordships do not think it is open to 
the appellants to question before their Lordships the trial Judge’s finding that the 
Government entertained the opinion mentioned in s. 4(Z) (a). ` 

Their Lordships now turn to the question of construction of s. 4(1) (a). Their 
Lordships are unable to see that there is anything in the language of the sub-section 
or in the subject-matter to which it relates upon which to found the suggestion that 
the opinion of the Government is to be subject to objective tests. In terms the 
relevant matter is the opinion of the Government—not the grounds on which the 
opinion is based. The language leaves no room for the relevance of a judicial 
examination as to the sufficiency of the grounds on which the Government acted 
in forming an opinion. 

Further the question on which the opinion of the Government j is relevant is not 
whether a defa ult has béen wilful and unreasonably prolonged but whether there 
has been a wilful and unreasonably prolonged default. Upon that point the opin- 
ion is the determining. matter and—if it is not for good cause displaced as a relevant 
open is conclusive. But there the area of opinion ceases. The phrase 

Aa e the Act” means ‘‘anything which is required and er the 
Act, ” The question what obligations are imposed on licensees by or under the 
Act is a question of law. Their Lordships do. not read the section as making the 
Government, the arbiter upon the construction of the Act or as to the obligations it 
imposes. Doubtless the Government must in expressing an Ton for the pur- 
pose of the section also entertain a view as to the question of law. But its view 
on law is not decisive. Ifin arriving at a conclusion it appeared that.the Govern- 
ment had. given effect to a wrong apprehension of the obligations imposed on the 
licensee by, or. under the Act, the result would be that the Government had not 
expressed such an opinion as is referred to in the section. 
_ The question that then emerges is whether the performance of Condition VI of 
the Schedule incorporated in the licence by s. 8(2) (f) is required, by the licensee 
by or under the Act. In their Lordships’ view it is. The scheduled 
conditions, unless excluded or modified, necessarily form part of the licence to be 
granted under the Act; the licence is required to be operated in accordance with 
these conditions and not otherwise and thous authority to ae the licence is derived 
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from the Act. To this it may be added that the latter part of s. 8(2)(f) expressly 
provides that the scheduled conditions are to apply to the undertaking and that 
8. 47 provides for penalties judicially exigible on breach of the conditions. 
Performance of the scheduled conditions may not on a strict reading be required of 
the licensee ‘‘by” the Act ; it is clearly required ‘‘under” the Act. 

The appellants’ contention therefore fails. The Government held and suffitiently 
expressed the opinion required by s. 4(Z) (a) and was therefore entitled to impose 
the conditions specified in the letter of April 8, 1948. The licence was effectually 
revoked by the letter of January 28, 1944. 

Their Lordships will humbly advise His Majesty that this appeal be dismissed. 
The appellants will pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitor for respondent: Solicitor for High Commissioner for India. 


FULL BENCH—APPELLATE CIVIL. 


Before the Hon'ble Mr. M.C. Chagla, Chief Justice, Mr. Justice Gajendragedkar and 
Mr. Justice Tendolkar. 
VIJAYSINGRAO BALASAHEB SHINDE DESAI v. JANARDANRAO 
NARAYANRAO SHINDE DESATL* 
Bombay Hereditary Offices Act (ILI of 1870, Sec. 4—Watandar, meaning of. 

A person who acquires watan property or has hereditary interest in it without acquiring 
watan office and without being under any obligation to perform the service attached to the 
office is also a "“watandar” within the meaning of the Watan Act, 187-4. 

Kadappa v. Krishtappa,' approved. 
Tarabai v. Murtacharya,? overruled. 
Surr to recover possession of lands which were deshgat watan lands. 
The lands in dispute belonged originally to one Narayanrao, from whom the 
parties to the suit were descended as follows :— 
uae ins 





Balasaheb Janahthanrnd 
. | Pees (plain tiff) 
\ ET R Shivhjirao 
(Def. D. (Def. 2). 

The joint family watan property was managed by Narayanrao till his death 
in 1927. The management then fell on Balasaheb, the eldest male member of the 
family, who carried it on till his death which took place on January 5, 1984, 
Janardhanrao (plaintiff) then stepped into the management.\ Disputes then arose 
between the plaintiff and the guardian of defendants Nos. 1 and 2 who were minors. 
These disputes led to proceedings under s. 145 of the Criminal Procedure Code, 
1898, as the result of which the Magistrate attached all the family lands. 

On October 25, 1989, the plaintiff filed a suit to recover possession of a moiety 
of the lands by partition. Defendants Nos. 1 and 2 contended inter alia that by 
custom in the District of Belgaum in which the lands were situated the lands were 
impartible and governed by the rule of primogeniture, and that the plaintiff who 
belonged to the junior branch of the family was entitled only to maintenance or 
potgi. It appeared that some of the lands in suit were either mortgaged or leased 
to defendants Nos. 8 to 10 and 12 and 18 by Narayanrao and Balasaheb, and the 
claim as against them was that the alienations being by watandars of watan lands 
were void beyond their lifetime. The claim was disputed by the respective 
defendants. 

* Decided, March 29, 1949, First Appeal at Belgaum, in $ Suit No. 347 of 1939. 


No. 101 of 1944, from the decision of 1 (1985) 87 Bom, L, R. 599 
Ugrankar, Joint Civil Judge (Senior Division} 2 (1989) 41 Bam. L. R, 924, 
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` The ‘trial Court found that the suit lands were not, proved to be impartible. 
On the other question the Court held following 41 Bom. L. R. 924 and I. L. R. 
21 Bom. 787, that neither Narayanarao nor Balasaheb was a watandar as defined 
in the Watan Act, 1874, and the alienations made by them were not void beyond 
their lifetime. o 

The Court gave a decree to the plaintiff awarding to him a half share in the lands 
in suit. - ; 

Defendant No. 1 appealed to the High Court. 

The appeal was heard by Chagla C.J. and Gajendragadkar J. on October 6, 1948, 
when their Lordships made a reference to a Full Bench in the following terms, 


Cnacia C.J. This appeal arises out of a suit filed by the plaintiff for partition 
and for possession of his half share in the properties in suit. The plaintiff’s case 
was that these propérties were joint family properties, and the joint family consisted 
of his father Narayanrao, his elder brother Balasaheb and himself. Narayanrao 
died in 1927, Balasaheb died on January 5, 1984, and according to the plaintiff 
he became the karta of the family on the death of Balasaheb. Balasaheb left two 


: sons, defendants Nos. 1 and 2. According to the plaintiff, there were disputes 


between him and defendants Nos. 1 and 2 and hence he filed a suit for partition. 
He also in this suit challenged various alienations made by his father Narayanrao 
and brought the alienees on the record of the suit. The defence of defendant 
No. 1 was that the propertics in suit were watan properties, they were impartible 
und governed by the rule of primogeniture, and therefore on the death of 
Narayanrao, Balasaheb would inherit those properties, and on the death of Bala- 
saheb, he as the elder son would be entitled to them. He also contended that the 
junior branch of the family were entitled only to maintenance and that the plaintiff 
was only entitled to maintenance and that such maintenance had been given to 
him. The learned trial Judge gave a declaration in favour of the plaintiff that he 
was entitled to half share in the properties in suit. With regard to the alienations 
he held that they were: binding on the parties to the suit. 

In this appeal two main questions have been argued. The first is with regard to 
the question whether the properties in suit constitute an impartible estate or 
ha they are subject to the same ordinary Hindu law of succession. It is 
now well settled law that to every estate, whatever its character, the ordinary 
Hindu law of succession applies, and it is for the party who alleges that a different 
law of succession applies to prove as a matter of custom. The plaintiff’s case with 
regard to these properties was that they were given by the Adilshahi dynasty to 
Parsoji Basaji as watan lands in lieu of services to be rendered by him, that these 
lands were impartible, and that they descended by primogeniture. After Parsoji 
there were two branches of the family which have been referred to in this litigation 


-as the Eksambekar branch (which we shall call the E branch), and the Ghosar- 


wedkar branch (which we shall refer to as the G branch). It was the case of 
defendant No. 1 that for some time the lands were wrongfully seized by the G 
branch, but ultimately in 1707 the lands were regranted to Sambhaji belonging to 
the E branch, which according to him was the senior branch. Subsequently, part 
of these lands again went to the G branch, and when the British Government arrived 
on the scene in 1886 they recognized the G branch as the representative Watandars. 
Then one Janabai, the mother of Narayanrao, filed a suit in Belgaum Court, being 
suit No. 185 of 1879, against Gangabai, the representative of the G branch, for 
possession of the suit lands. This litigation ultimately ended in appeal to the 

igh Court on March 24, 1887, and by a consent decree Janabai was given 
25 lands and Gangabai was ordered to pay the whole of the judi. These are the 
lands which are now in suit. - 

Now, let us briefly consider what is the evidence with regard to the question of 
custom with regard to impartibility. It is perfectly true that an estate may be 
impartible by the terms of the grant itself. But that is not the case here. It has 
not been suggested that the grant made to the ancestors of the plaintiff and defend- 
ant No. 1 contained any term making this estate impartible, and therefore the only 
question that arises on this point for determination is whether a custom has been 
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established which would go to show that these particular watan lands descend 
by primogeniture and not by the ordinary principles of Hindu law. Defendant 
No. 1 has relied for this custom on certain documentary evidence. In the first 
place, there are certain lavani patraks, exhs. 247 to 257, which according to defendant 
No. 1 go to show that the lands were granted to the junior members of the family 
for maintenance, which would further show that the properties were not divided 
between the different sons but went to the eldest son and the younger sons merely 
got maintenance. We have looked at these lavani patraks. The lands described 
in these patraks except in the case ofone, exh. 251, donot show that they form part 
of the watan lands, nor do they show in all cases that the lands were granted for 
maintenance. Apart from that, as the learned Judge has pointed out, these 
patraks do not establish that all the junior dhawbands received maintenance from 
the senior members of the branch. In order to establish their case, defendant No. 1 
would have to prove that only the eldest member inherited the properties and all 
the junior members were given some lands in lieu of maintenance and that they 
had no independent right to these lands. But these lavani patral:s do not help 
defendant No. 1 in establishing that position. Reliance was also placed on certain 
record of rights and ledgers which also show lands assigned to various members of 
the family, but these documents also suffer from the same infirmity from which the 
lavani patraks suffer and to which we have already drawn attention. Defendant 
No. 1 also relied on the o1al evidence of two witnesses in order to establish custom. 
They are exhs. 288 and 284. These witnesses were called to establish similar custom 
in other families, and they said in their evidence that they had certain properties 
given to themformaintenance. Exhibit 288 did not produce any document showing 
that the land in his possession was given to him for maintenance, and exh. 284 
rather gave away the case when he admitted in cross-examination that there was a 
partition of the lands granted to him between him and his brothers, although he 
said that those lands were for maintenance, and he also admitted that patilki 
deshmukhi and deshpandeki watans were invariably impartible. But, in our 
opinion, there 1s on the other side clear and convincing evidence which goes to 
show that far from there being a custom of impartibility there has always been 
partitions in this family with regard to these very watan lands. Janabai’s suit 
itself, suit No. 185 of 1879, was based on partibility. Her case was that there was a 
partition between the two branches E and G and she was entitled to certain lands 
on the basis of that partition, and her witness Limbajirao in that suit stated that 
partition was traditional in their family and that a partition had taken place in 

` the days of Shivaji Maharaj between Vithalrao and Narayanrao who represented 
the two'branches. He also referred to another partition which took place 35 years 
before he gave evidence between himself and two other members of the family. 
Then Narayanrao himself filed a suit, being suit No. 45] of 1915, for a declaration 
that he was the rightful patilki watandar, and in the plaint in that suit he contended 
that the ancestors of himself and of defendants who represented the G branch had 
acquired lands over 200 years ago and the lands were divided into two shares about 
that time, one share going to the plaintiff’s branch and the other to the defendants’ 
branch. But the easiest and the simplest way for defendant No. 1 to have estab- 
lished this custom was to have proved, as he in fact did allege, that plaintiff got 
some property by way of maintenance on the death of Narayanrao. No attempt 
whatever was made by him to establish that, and that to our mind conclusively 
shows that the case set forth by defendant No. 1 was without any basis that the 
junior member of the family did not get any share in the property of his father 
but only received maintenance. The learned trial Judge in a very careful judgment 
has considered the whole of the evidence, both oral and documentary, led by both 
the parties on the question of custom, and having considered the evidence we are 
entirely in agreement with him that defendant No. 1 bas failed to discharge the 
burden which was on him to establish custom which departs from the ordinary 
Hindu law of succession. Therefore, the learned Judge was right when he held 
that on the death of Narayanrao, Balasaheb and the plaintiff became entitled to a 
half share each in the properties left by Narayanrao and therefore the declaration 
he gave in favour of the plaintiff must be upheld. 
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- The other question raised in this appeal is with regard to the alienations made by 
Narayanrao and which are challenged by the plaintiff and supported by defendants 
Nos. l.and 2 under s. 5 of the Watan Act. These elienations are five in 
number and they are represented by cxhs. 294, 295, 309, 308 and 285. Exhibits 
294, 309 and 285 are possessory mortgages. Exhibits'295 and 808 are leases, and 
Mr. Madbhavi does not challenge the finding of the trial Court that rent has been 
received after the death of the alienor and that they have become annual tenants 
of the parties and they can only be ejected by a proper notice to quit served ac- 
cording to law. Therefore, with regard to these exhibits the decision of the trial 
Court must be upheld, viz. that they cannot be challenged by the plaintiff. 
But the difficulty arises with regard to the possessory mortgages, exhs. 294, 809 and 
285. The learned trial Judge held that Narayanrao was not a Watandar within 
the meaning of the Watan Act and that therefore these alienations cannot be chal- 
lenged under s. 5 of the Act. Section 5 of the Act contains a prohibition against 
alienations of watan property and watan rights, and such -alienations if made 
cannot endure beyond the lifetime of the alienor. But the question that falls 
to be determined is whether Narayanrao was a Watandar within the meaning of 
the Watan Act. If he.was not a Watandar, then the ordinary law would apply 
and there is no reason why these alienations should not hold good. Watandar 
has been defined in s. 4 of the Act in these terms : 

“ Watandar means a person having a hereditary interest in the Watan. It includes a person 

holding Watan property acquired by him before the introduction of British Government into the 
locality of the Watan, or legally acquired subsequent to such introduction, and a person holding 
such property. from him by inheritance. It includes a person adopted by an owner of a Watan 
or part of a Watan subject to the conditions specified in sections 38 to 85.” 
And the question is whether the first part of the definition is an exclusive and 
exhaustive definition andthelatter part merely illustrative, and further whether the 
illustrations given in the latter part must fall within the ambit of the exclusive 
definition given in the first part, or whether the whole definition must be looked 
upon as one, the second part being supplementary and additional to what is con- 
tained in the first part. The importance of deciding this will become immediately 
4 Salih because if the first part of the definition is exclusive and exhaustive, then 
only such a person would be watandar who has a hereditary interest in the watan, 
and watan is defined as not only watan property but also the hereditary office and 
the rights and privileges attached to them, the property and the rights together 
constituting watan. Therefore, if a person acquired property before the introduc- 
tion of the British Government into the locality of the watan, without at the same 
time acquiring a right to the privileges of the office, he would not be a Watandar. 
Similarly, if he acquired watan property subsequent to the introduction of the 
British Government, he would equally not be a Watandar unless the property 
carried with it a right to the office. In this case it is admitted and it is not in dispute 
that the plaintiff and defendants Nos. 1 and 2 have no right to the office of the 
Watandar. They only hold watan property, and if the definition of Watandar is to 
be construed in the light which we have suggested, then undoubtedly the trial 
Court would be right and Narayanrao would not be a Watandar and the alienations 
made by him could not be challenged in this suit. ' 

Now, the trial Court relied on a judgment of a Divisional Bench of this Court in 
Tarabai v. Murtacharya.t The bench consisting of Sir John Beaumont, Chief 
Justice, and Mr. Justice N..J. Wadia, were considering the question of the special 
law of inheritance to watan property enacting the Watan Amending Act of 1886. 
That Amending Act lays down certain rules as to succession to property in watan 
families and it prefers male members to female members, postponing the latter till 
the male members are exhausted,‘ and this bench. took the view that this special 
law of inheritance did not apply to a person who merely acquired watan property 
without acquiring the office and without being under any obligation to perform 
the services attached to the office, as he was not a watandar within the meaning of 
the Watan Act, and in coming to that conclusion Sir John Beaumont considered 
the definition of watandar in the Act and came to the conclusion that the primary 
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definition of a watandar was that he was aperson having a hereditary interest in a 
watan, that is, the office and the property if any, and that the subsequent words 
were merely explanatory of the primary definition and did not curtail it.. With 
very great respect to this bench, in coming to this conclusion they overlooked 
several important considerations. In the first place they overlooked the fact that 
what they had to decide with regard to s. 2 of Act V of 1886 was, what was a watan 
family, and watan family was defined under s. 4 of the Watan Act and that defini- 
tion was that family includes each of the branches of the family descended from an 
original 'Watandar. Therefore, the watan family was confined to the branches of 
the original acquirer of the watan land. If there was an alienation, the alienee 
and his family could never become watan family within the meaning of the Act, and 
s. 2 of Act V of 1886 only applied to the watan family. That is, the special law of 
succession laid down only applicd to the original acquirer and his family, and, 
undoubtedly, in the case of the original acquirer he would have not only the watan 
property but also the right of office. They also overlooked the fact that before the 
advent of the British Government alienations by Watandars were not prohibited 
and watan properties had passed to various alienees and such alienations undoubt- 
edly would be without the right to office going with it. Therefore, if that was the 
true definition of Watandar, then all persons who had acquired watan lands in the 
pre-British Government days could never fall into the class of Watandars. They 
also overlooked the fact that the Act defines a representative Watandar as a watandar 
registered by the Collector under s. 25 as having a right to perform the duties of 
hereditary office, and therefore the Act itself clearly makes a distinction between a 
Watandar who may merely possess watan property and a Watandar who not 
only possesses watan property but also has the right to perform the duties of the 
office. Therefore, to say, with great respect, that cvery Watandar within the 
meaning of the Act must have aright to perform the duties of the office seems to be 
contrary to both the intention of the statute and the plain language used by it in 
distinguishing the two cases of a Watandar and a representative Watandar. Section 
5 itself deals separately with the two casesof a Watandar alienating any watan or 
part thereof or interest therein and the case of a representative Watandar alienating 
any right with which he is invested as such under the Act. This, again, contem- 
plates a Watandar having only watan lands without the rights of office alienating 
those lands or part of those lands. Again, with respect to the bench, the case in 
Kadappa v. Krishtappa' was not cited before them, otherwise in coming to the 
decision they did they ought to have held that that case was wrongly decided. 
That was a case where there was an alienation of watan property by a Watandar 
to his bhawbandh for maintenance and Mr. Justice Rangnekar and Mr. Justice 
Divatia held that that alienation was valid beyond the lifetime of the Watandar 
because the alienation was to a Watandar of the same watan. Now, obviously, 
when watan land is given to a bhaubandh for maintenance, it does not carry with it 
- any right to an office of a Watandar, and if the right to office is a pre-requisite of a 
person being a Watandar, then obviously a bhaubandh who received property for 
maintenance can never be a Watandar. If that be so, then the alienation in this 
case was to a person who was not a Watandar and the decision of Mr. Justice 
Rangnekar and Mr. Justice Divatia was wrong, if the decision in Tarabai v. 
Murtacharya was right. Tarabai v. Murtacharya came to be considered by another 
Divisional Bench#of this Court consisting of Mr. Justice Broomfield and Mr. Justice 
Macklin in Venkatrao Shrinivasrao v. Basavprabhu Lakhamgouda,? and this Bench 
accepted the same definition of Watandar as given in T'arabat’s case. An applica- 
tion was made to them to refer the case to a Full Bench and they declined to do so. 
The case of Mallappa v. Tukko® was cited before them for the purpose of showing 
that there was a conflict of decisions with regard to the definition of Watandar in 
this Court, and Mr. Justice Macklin took the view that in Mallappa’s case the point 
was not specifically raised and therefore no question of conflict arose. It is true 
that in Mallappa v. Tukko on the facts it is clear that there was a grant by the 
inamdar of a pot-inam to the ancestor of the plaintiffs in that case and the plaintiffs 
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filed: the suit for a declaration that they were the Watandars, and Mr. Justice 
Broomfield himself, who was a party to the decision in Venkatrao Shrinivasrao 
v. Basavaprabhu Lakhamgouda, at page 298, discussing the findings of the lower 
Court, states that on the merits the Judge finds that there was a grant of lands to 
the plaintiffs’ ancestor in 1811 and that they are therefore Watandars of the same 
watan within the definition in s. 4 of the Watan Act, and then turning to the issues 
that arose, at p. 294 he sets out the third issue as follows : 

“ Whether the plaintiffs are watandars of the same Watan, which means, as admittedly 
they are not members of the watan family, whether there was a grant to them before the introduc- 
tion of the British rule in 1827 or 1828: see the definition of ‘ watandar’ in s. 4 of the Watan 
Act.” 


Therefore, the right of the plaintiffs to be declared as Watandars depended upon 
their dequiring watan land before the introduction of British rule and that was 
ieee of their having received the right of office. On the contrary, it is 
clearly assumed that the plaintiffs had no right to the office of Watandars as they did 
not belong to the watan family. But Mr. Justice Macklin is right when he says in 
Venkatrao Shrinivasrao v. Basavprabhu Lakhamgouda that this particular eros 
was not argued at the Bar or considered by the Court when they decided Mallappa’s 
case. But wefind that the case of Kadappav. Krishtappa was not cited before that 
Bench. If it had been, we feel certain that it would have been very difficult for 
that Bench to resist an application for the point being referred to a Full Bench. 
This matter again came before my brothers Sen and Bavedekar JJ. in First Appeal 
No. 198 of 1948, and Mr. Justice Sen delivering an interlocutory judgment realised 
the difficulty created by the decision in Tarabai’s case and he also realised the neces- 
sity for a clarification of the matter by a Full Bench. But the matter was not 
referred to a full bench because the findings of fact by the lower Court were not clear, 
and therefore Mr. Justice Sen and Mr. Justice Bavdekar sent back the case for a 
finding on certain issues. When the case came back, this Court (Bavdekar and 
Dixit JJ.) held that the acquirer of the watan land had also a hereditary interest 
in the office and therefore the case fell under the first part of the definition of Watan- 
dar and it was not necessary to consider what was the true meaning of the second 
part of the definition of Watandar, and therefore no necessity arose for a reference 
of this question to a Full Bench. 

~ But in this case before us, the point fairly and squarely arises, and I think it is 
necessary that a Full Bench of this Court should decide whether the case of Tarabai 
v. Murtacharya was rightly decided inasmuch as it construed the definition of 
Watandar under the Watan Act. We therefore formulate the following ae 
for decision by the Full Bench. 

Whether the person who merely acquires watan property without acquiring the office and 
without being under any obligation to perform the service attached to the office, is or ir nota 
‘Watandar within the meaning of the Watan Act of 1874? 

The appeal as between the plaintiff and defendant No. 1, as we have stated earlier, 
results in the decree of the trial Court being affirmed in favour of the plaintiff. 

The appellant, therefore, must pay the costs of the appeal to respondent No, 1. 
With regard to the question as between the plaintiff and the alenee; the appeal 
will stand over till the decision of the Full Bench. 

The reference was heard by a Full Bench consisting of Chagla C. a: Gajendra- 
gadkar and Tendolkar JJ. 


G. R. Madbhavi, for the appellant. 

D. R. Manerikar, for respondents Nos. 1 and 14, 
` P. V. Vaze, for respondents Nos. 8, 7 and 9. 

H. B. Datar, for respondents Nos. 5, 6 and 18. 


_ GAJENDRAGADKAR J. The question which has ee referred to the Full Binid: 
dies within a very narrow compass. It relates to the denotation of the word 
“watandar” used in-the Watan Act. It became necessary. to refer this question to 
a Full Bench because the word “‘watandar” has received two interpretations which 
are inconsistent with each’ other in ‘two reported decisions-of' this Court. ‘These 
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decisions are Kadappa v. Krishtappa' and Tarabai v. Murtacharya.* In his refer- 
ring judgment the learned Chief Justice has examined this question and has set 
out reasons in support of the construction which was accepted in Kadappa’s case. 
The question has now been argued before us and J do not think I can usefully add 
very much to what has been already stated by the learned Chief Justice in his 
referring judgment. With respect I venture to think that if the earlier decision in 
Kadappa’s case had been cited before the Bench that decided Terabai’s case, in 
all probability they would not have accepted the interpretation which was pressed 
before them by the appellant in the said case. 

Now, under the Watan Act the watan properly so called consists of the watan 
property, if any, and the hereditary office and the rights and privileges attached to 
them, and ‘“‘watandar’’ means a person havinz an hereditary interest in the watan. 
The question which has been referred to the Full Bench is whether the word 
“‘watandar’’ necessarily and always means a Derson who has an hereditary interest 
not only in the watan property, but also in tke hereditary office. If the words used 
an defining ‘‘watandar” are strictly and literally construed, it would mean that 
‘before a person can be said to be a watandar he must have an hereditary interest 
both in the watan property and in the hereditary office, because it is these two that 
constitute the watan. But the Watan Act itself adds to the aforesaid definition 
of “‘watandar’’ by providing that the said word includes a person holding watan 
property acquired by him before the introdustion of British Government into the 
locality of the watan, or legally pace he suodsequent to such introduction, and a 
person holding such property from him by inheritance. It also includes a person 
-adopted by an owner of a watan or part of a watan subject to the conditions speci- 
fied in ss. 88 to 85. It is not disputed that before the enactment of the Watan Act 
in 1874 and of Regulation XVI of 1827 watans were treated as ordinary property 
which could be divided and alienated at will. Naturally the alienation could be 
‘with regard to the office and the property or with regard to either of them. 
The addition made to the definition of “watandar” clearly provides that a 
person who may have acquired watan property before the introduction of British 
Government must be regarded as a watandar. It is significant that it is not 
required of such a person that he must have acquired the hereditary office 
along with the watan property ; it would be enough if he has acquired watan pro- 
perty and the acquisition of such property would make him a watandar. It would 
thus be clear that the inclusion of such a personfinthe category of watandars clearly 
suggests that it would be enough if the person claiming the status of a watandar 
is in possession not of the watan property as well as the office, but of the watan 
property alone. The same considerations may apply to persons who acquire watan 
property legally subsequent to the introduction of British rule. In their case also 
it is not necessary that they should have acquired both the hereditary office and the 
watan property before they could be called watandars under the Watan Act. 
In Terabai’s case, however, it was held that a person who merely acquires watan 
property without acquiring the office and without being under any obligation 
to perform services attached to the office is not a watandar within the meaning of 
the Act. On the other hand, in Kadappa’s case where the Court was dealing with 
watan property which was impartible and was governed by the rule of lineal pri- 
mogeniture it was held that the family of the plaintiff and the defendants did not 
for that reason necessarily cease to be a joint Hindu family, and the defendants had 
aright by survivorship to the watan property even apart from theright of main- 
tenance., These defendants were held to be watandars though it is clear that they 
could not claim to have an hereditary interest in the hereditary office itself. It 
seems to me that the view which was accepted in Kadappa’s case is more in conson- 
ance with the definition of the word ‘‘watandar” as explained by the additions made 
to it and with the scheme of the Watan Act itself. 

Section 5 of the Watan Act prohibits alienations of watan and watan rights. 
Clause (a) of sub-s. (1) of s. 5 refers to the watandar in general and provides that it 
would not be competent to such a watandar to mortgage, charge, alienate or lease, 
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for a period beyond the term of his natural life, any watan, or any part thereof, or 
interest therein, to or for the benefit of any person who is not a watandar of the 
same watan without the requisite sanction. If the word ‘‘watandar” is construed 
to mean a person having an hereditary interest in the watan property and the here- 
ditary office, it would appear somewhat redundant to provide by cl. (b) of sub-s. (Z) 
of s. 5 that it would not be competent to a representative watandar to alienate 
any right with which he is invested, as such, under this Act. It seems to me that 
the Watan Act contemplates only two classes of persons. One is a larger class of 
persons belonging to the watan families who have an hereditary interest in the 
watan property as such and the other a smaller class of persons who are appointed 
, 88 representative watandars and who are liable for the performance of duties con- 
nected with the office of such watandars. The rights of such officiating watandars 
are specially safeguarded by the provisions contained in s. 5(1) (6) and those in s. 7 
jands. 18. Now, the question as to the appointment of representative watandars is 
' dealt with in Part 6 of the Watan Act. The provisions contained in the sections 
in this Part show that it is the duty of the Collector to determine the custom of the 
. watan as to service and what persons should be recognized as representative watan- 
‘dars for the purpose of this Act. A register of the names of such representative 
watandars has to be maintained and they have to be assigned their respective duties. 
So that strictly speaking it may be somewhat difficult to predicate about persons 
belonging to the watan family that they have an hereditary interest in the heredi- 
tary office as such., That being so, it seems to me that it would not be correct to 
limit the word ‘‘watandar” only to this narrow class of persons who can claim to 
have an hereditary interest both in the watan property and in the hereditary office. 
Watan property as distinguished from property assigned to the officiator by way 
of his remuneration has always been treated as property belonging to the family 
which is capable of partition but whose alienation is governed by s. 5 of the Watan 
Act, and all persons belonging to the watan family who have an hereditary interest 
in such watan property are in my opinion entitled to be called watandars within the 
Watan Act. With respect, I may point out that that was the view which had al- 
ways been accepted until T'arabat’s case was decided. Incidentally it may also be 
pointed out that the question which directly arose for decision in, Tarabai’s case 
was somewhat different. But while dealing with the denotation of the word 
“‘watandar” Beaumont C.J. was disposed to take the view that there would be no. 
point in providing special protection for watan property unless the watan property 
was held by a person who was also entitled to hold the hereditary office. That, 
however, does not appear to be strictly consistent with the provisions of the Watan 
Act. For instance, s. 5(2) imposes a prohibition against alienation of watan pro- 
perty even though in respect of the office of the watandar a service commutation 
settlement hasbeen effected, unless the right of alienating such watan without the 
sanction of Government is conferred upon the watandars by the terms of such 
settlement or has been acquired by them under the said terms. This would clearly 
show that even if the watan property is held by a person who has ceased to have any 
interest in the office as such, it would in the absence of any special terms be still 
subject to the prohibition contained in s. 5(2). It is significant that the word 
“watan” used in the first part of s. 5(2) means only the hereditary office, while in 
the second part it means the watan property. o 
Mr. Datar who appears in support of the view adopted in Tarabai’s case has 
invited our attention to a decision of this Court in Chinava v. Bhimangauda.! 
This decision, however, does not seem to support the interpretation put upon the 
word “‘watandar” in T'arabai’s case. While dealing with the phrase “‘persons having 
an hereditary interest in a watan” this is what Farran C.J. observed (p. 798) : 

“ The ordinary grammatical meaning of the phrase ‘persons having an hereditary interest 
in a vatan’ is, we think, best observed, and the object of the Act is certainly advanced by 
confining it to persons having æ present interest of an hereditary character in the vatan. In 
this sense it would include all the co-sharers for the time being in the vatan estate and probably 
also the sons of co-sharers, who, according to the principles of Hindu law, by birth acquire an 
interest in their fathers’ ancestral property.” 

1 (18896) I. L. R. 21 Bom. 787. 
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It would be elear that while interpreting the word “watan” in its context reference 
is made not to the hereditary office at all, but to the watan estate or property. That 
being so, in my opinion the answer to the question referred to the Full Bench should 
be that a person who acquires watan property or has hereditary interest in it 
without acquiring the watan office and without being under any obligation to 
perform the service attached to theoffice is a watandar within the meaning of the 
Watan Act, 1874. In that view it must be held that the case of Tarabai was not 
correctly decided in so far as it was there held that a person cannot besaid tobe- 
a watandar unless he has an hereditary interest both m the watan property and. 
in the hereditary office. 

Cuaca C. J. I agree. 

TENDOLEAR J. I agree. Answer accordingly. 


0 


CRIMINAL APPELLATE. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. J ustice Gajendragadkar. 
EMPEROR v. BIHARILAL KALACHARAN.* 


Indian Penal Code (Act XLV of 1860), Sec. 213—Taking gift for screening offender from punishment— 
Whether the offence screened be actually committed. 

Section 213 of the Indian Penal Code, 1860, does not require the actual concealment of an 
offence or the screening cf any person from legal punishment or the actual forbearing of 
taking any proceedings. It is sufficient if an illegal gratification is received in consideration: 
of a promise to conceal an offence or screen any person from legal punishment or desist from: 
taking any proceedings. 

Emperor v. Sanalal Lallubhai,’ referred to. 
Hemchandra Mukherjee v. Emperor,’ dissented from. 
The Queen v. Burgess,” relied on. 

OFFENCE under s. 218, Indian Penal Code, 1860. 

The accused was a refugee from Pakistan. He was in search of a shop in the 
Kalkadevi locality. He entered into negotiations with the complainant Mangaldas. 
who had a small shop on the Kalkadevi Road and who wanted a pugree (premium) 
of' Rs. 8,500 for handing over possession of the shop. The accused with the aid of 
the police laid a trap and got the complainant, his brother Bhaichand and two others, 
arrested for receiving pugree, an offence under s. 10(4) of the Bombay Rent 
Restriction Act, 1989, on October 15, 1947. 

Soon afterwards the accused approached the complainant and suggested that if 
he was paid a sum of money he would make. himself scarce from Bombay and the 
complainant would not only be acquitted in the pugree case but would also regain 
e of the shop. The accused having stepped into possession of the shop, 

anded it over to another person. At first the accused demanded Rs. 5,000, but 
eventually he came down to Rs. 8,500 for his disappearance from Bombay. It 
was now the turn of the complainant to lay a trap for the accused. On December 
ee just as he received Rs. 1,000 as part of the money, he was arrested by the 
police.’ 

The accused was then tried for an offence punishable under s. 218 of the Indian. 
Penal Code, convicted of the offence, and sentenced to undergo rigorous imprison- 
ment for one month and pay a fine of Rs. 400. i 

The accused appealed to the High Court. 

B. H. Lulla, for the appellant. z 

H. M. Choksi, Government Pleader, for the Crown. 

Cnacna C.J. [His Lordship, after dealnz with questions of fact arising in the 
case, proceeded:] Mr. Lulla has then raised a rather, interesting point of law. 
According to him even assuming that the prosecution have established their case 


* Decided, January 6, 1949. Criminal 1 (1918) I. L. R. 87 Bom. 658, 
Appeal No. 550 of 1948, against conviction s.c. 15 Bom. L. R. 694. 
and sentence passed by K. J. Khambata, 2 (1924) I. L. R. 52 Cal. 151. 


Presidency Magistrate, 8th Court, Bombay. 3 (1885) 16 Q. B. D. 14l. 
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-against the accused no offence in law has been committed. According to Mr. Lulla 
under s. 218 it is only when the accused actually screens any person from legal 
punishment that the offence is complete. According to him the mere promise to 
screen a person from legal punishment and to receive gratification for that promise 
-does nof constitute an offence. We are unable to accept that contention. Looking 
to the plain meaning of the section, apart from any authority, it seems to us that 
the mischief that is aimed at by the Legislature is the accepting of a gratification 
; for concealing an offence or screening any person from legal punishment or not 
proceeding against any person for the purpose of bringing him to legal punishment, 
and not the actual concealing of an offence, or the screening of any personfrom legal 
punishment or not proceeding against any person for the purpose of bringing him to 
' legal punishment. Once a person accepts a gratification and if the consideration 
for accepting that gratification is his concealing the offence or screening the person 
from legal punishment, the offence is complete. Theconsideration may be either 
„a promise to conceal an offence or screen the person from legal punishment or it 
\ may be a past consideration, the person having already concealed the offence 
-or screened the person from legal punishment and receiving gratification for having 
‘ rendered that service. It is unnecessary to state that in law a consideration may be 
as much a promise as something actually done or achieved. Mr. Lulla contends 
that the Legislature does not enact that if a person receives gratification in consi- 
-deration of his agreeing or promising to conceal an offence or screen any person 
from legal punishment, he would be guilty of an offence, According to Mr. Lulla 
if the Legislature intended to punish even an agreement or promise to conceal or 
screen, then those words should have found a place in the section. In our opinion 
there is very good reason why those words do not find a place in the section. Be- 
cause if those words had been placed there by the Legislature then the consideration 
would have referred only to something to be done in future. It would not have 
covered the case of past consideration. The neutral word used by the Legislature 
“consideration” is wide enough to cover both cases, the case of something having 
been done or achieved in the past and also the case of something to be done in 
futuro. The other difficulty that arises if we were to accept the interpretation put 
upon the section by Mr. Lulla is as to the point of time a S it could be said that 
the offence was complete. If we accept Mr. Lulla’s interpretation, then the offence 
would not be complete when the accused received the gratification, but it would 
only be complete when the offence was concealed or a person was screened from 
legal punishment. Therefore if the accused took a gratification after having pro- 
mised to conceal the offence or screen the person giving gratification from legal 
punishment if he chose to break his promise and not stand by his agreement then 
no offence would be committed, although he received both the gratification and 
committed a breach of the agreement quae the person who gave him the money. 
But the offence according to Mr. Lulla would only be committed if he received the 
gratification and further went on to keep his promise and abide by his agreement. 
Unless the words of the section were clear and plain and compelled us to place that 
interpretation upon it,we think that the interpretation suggested by Mr. Lulla 
results in serious difficulties and anomalies and should not be accepted. 

Reliance is placed on a decision of this Court in Emperor v. Sanalal Lallubhai.: 
Mr. Justice Batchelor and Mr. Justice Shah were considering a case where one 
‘Gordhandas gave certain jewellery to one Manilal by way of jangad and Manilal 
pledged the same with one Sanalal under circumstances which constituted such 
pledging an offence of criminal breach of trust. The jewellery was later returned 
by Sanalal to Gordhandas on the latter undertaking not to prosecute Manilal for 
the offence of criminal breach of trust. Manilal was tried for the offence of criminal 
breach of trust with regard to the jewellery and was acquitted. Sanalal and 
Gordhandas were then tried for offences under ss. 218 and 214 and the charge 
against them was that they offered and took restitution of property in consideration 
of screening an offence, and the two learned Judges held that the accused must be 
acquitted in that the offence of criminal breach of trust had not been proved and 


re 


1 (1918) I. L. R. 87 Bom. 658, s. c. 15 Bom. L. R. 694. 


i 


566 THE BOMBAY LAW REPORTER. [voL LI. 


therefore no offence could be committed under ss. 218 and 214. Now, really that 
case has not much bearing upon the facts that we have to consider ; because there 
‘it was found that there was no offence whatsoever which could be concealed or in 
‘respect of which any person could be screened. Once the person who offered the 
- bribe was acquitted and it was held that he had committed no offence, then the per- 
son accepting the bribe and promising to screen him from legal punishment could 
not naturally be convicted under s. 218. Because it could not be said that he had 
received any gratification in consideration of his concealing an offence or screening 
any person from legal punishment as there was no offence to conceal and no person 
to screen from legal punishment. The very basis of s. 218 is that there must be 
an offence committed which can be concealed and there must be an offender who has 
to be protected from legal punishment. 

The case most strongly relied upon by Mr. Lulla is a decision of the Calcutta High 
Court reported in Hemchandra Mukherjee v. Emperor. That is a case directly in 
point and there a Divisional Bench of that Court consisting of Mr. Justice Newbould 
and Mr. Justice Mukerji came to the conclusion that there must be an actual con- 
cealment of an offence, or screeing of a person from legal punishment, or abstention 
from, proceeding criminally against a person in order to attract the application 
of s. 218. There would be no offence if a gratification was accepted merely on a 
promise to conceal, screen or abstain and nothing more. Now, with very great 
respect to these two learned Judges, we are unable to accept that decision as a 
correct decision. Mr. Justice Mukerji realised the difficulty in which he found himself 
in giving that construction to the section, because at the bottom of p. 156 the learn- 
éd Judge says: 

“ Actual concealment or screening even for a short time may be sufficient, but there must be 
some concealment or screening actually proved.” 
Now, why ‘some concealment or some screening actually proved”? If the con- 
struction is, what the learned Judges of the Calcutta High Court suggest the correct 
construction of s. 218, then it is not the case of ‘‘some concealment” or ‘some 
screening’ to be proved. Full and complete concealment or screening, and 
effective concealment or screening would have to be established before it could be 
said that the offence was committed under s. 213. It is difficult to see how there 
can be any half way house between the two interpretations. Either the actual 
concealment or screening has nothing to do with the commission of the offence, the 
commission of the offence being complete as soon as the gratification is received ; 
or the law intended that the offence was only committed after the offence 
was concealed or the person was screened from legal punishment. In the latter 
case the prosecution would have to establish the actual and complete concealing 
of the offence, equally the actual and complete screening of the person from legal 
punishment. Mr. Justice Mukerji also points out that the Legislature has not 
used the words “agreeing or promising to conceal.” As we have pointed out 
earlier, there is very good reason why the Legislature did not use that expression. 

There is also an English case to which our attention has been drawn by the 
Government Pleader. Of course there is no question of construing a section of the 
Code in England since the criminal law is based upon common law. But the 
principle enunciatedin this case is of some assistance to us in construing this section. 
The decision is The Queen v. Burgess. In that case there was an indictment for 
compounding a felony and it was urged that the accused wasentitled to an acquit- 
tal because the indictment did notallege that he had desisted from prosecuting the 
offender, or, in other words, that he had fulfilled his promise on tae basis of which 
he had received the illegal gratification, and Lord Coleridge C. J. in his judgment 
points out that to accept the contention of the defence that there could be no offence 
unless there was actual desisting from prosecuting the felon would result in enor- 
mous difficulties and the pertinent question the learned Chief Justice asks is: 
‘When could the offence be said to be complete? He gives the illustration of a man 
who might conceivably make an lillegal agreement not to prosecute and abstain 
from prosecuting for six years and then might turnround and prosecute after all in 
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breach of the agreement. According to the contention of the accused‘he could not 
be guilty of the offence because he did ultimately prosecute, and if so it is difficult 
to see when such an offence could be said to be complete. He also refers to the 
extraordinary position which would arise if that construction was accepted, 
namely, that if the maker of an agreement kept the agreement, he was guilty of an 
offence ; but if, in addition to making such an illegal agreement he is guilty of the 
further fraud towards the other party of breaking it, he was guilty of no offence 
at all. It is unnecessary, without very strong reason, to put oneself on the horns 
of such an.extraordinary dilemma, and we donot think that the language of s. 213 
drives the Court necessarily to those horns. We therefore are of the opinion that 
s. 218 does not require the actual concealment of an offence or the screening of any 
person from legal punishment or the actual forbearing of taking any proceedings. 
It is sufficient if an illegal gratification is received in consideration of a promise to 
conceal an offence or screen any person from legal punishment or desist from taking 
any proceedings. 

The other argument urged by Mr. Lulla is that on the facts of this case it could. 
not be said that there was any screening, or any promise to screen the complainant 
from legal punishment. Mr. Lulla says that screening in this context can only mean 
that the accused must physically keep away the complainant from the arm of the 
law, or he must again physically destroy some evidence on which the prosecution 
relies. Mere abstention from giving evidence or mere keeping away from a Court 
of law would not be sufficient to constitute screening. For this purpose Mr. Lulla 
has drawn our attention to the language of ss. 217 and 218 where the language used 
is not screening any person from legal punishment, but saving any person from legal 
punishment, and it is urged that the Legislature has used these two different ex- 
pressions with deliberate intent, that in the case of saving any act on the part of the: 
accused would be sufficient even by his refusing to give evidence, but in the case of 
screening something more than that would be necessary. Now, it is perfectly 
true that when the Legislature uses two different expressions in astatute, the Court 
must try, if possible, to attribute to each one of such expressions ‘a different legal! 
connotation and by ordinary canon of construction it would be necessary to try 
and determine what the difference was between screening and saving, two different 
expressions used by the Legislature. But there are occasions when the Legislature 
does use two different expressions without meaning to make any distinction bet- 
ween them. And when we turn to the Oxford English Dictionary because the 
Legislature has not chosen to define screening or saving, we find that as far as the 


. English language is concerned, although it boasts of having no synonyms, there is 


hardly any difference between the two words screening and saving. The Oxford 
Dictionary gives the various meanings of the word screen, and one of them which is 
pertinent to the question before us is this : $ 
“To shield or protect from hostility or impending danger ;' especially to save (an offender). 

from punishment or exposure ; to conéeal (a person’s offence),”” 
Therefore, when you are screening a person from punishment or exposure, screening’ 
is the same as saving a person from punishment of an offence or exposure. There-- 
fore we do not think there is any force in the contention that mere abstention from. 
giving evidence is not necessarily screening a person from legal punishment. It is- 
not so much a question of law as a question of fact. In this particular case the 
accused was the complainant in the pugree case. He had offered the pugree to the 
complainant. He would undoubtedly be a most material witness for the prosecu- 
tion and the chances of the conviction of the complainant would indeed be rather 
remote if the complainant made himself scarce, left Bombay and went away to 
Delhi. Therefore on the facts of this case it cannot be said that if the prosecution. 
has established that the accused promised not to give evidence in the pugree case 
he would not be screening the complainant from legal punishment. 

The result is the appeal fails and the conviction and sentence must be confirmed. 
The accused fo surrender to his bail. 


Appeal dismissed. 
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Before the Honble Mr. M. C. Chagla, Chief Juetice, and Mr. Justice Gajendragadkar. 
EMPEROR v. ABDUL MAJID ABDUL AZIZ.* 


Bombay Public Security Measures Act (Bom. VI of 1947), Sec. 2(1)(b) and (6)t—Order under s. 2(1) 
(b)—Accused returning to Bombay in contravention of order—Prosecution under 3. (2) (8)— 
Accused challenging validity of order—Prosecution failing to call as witness authority that made 
order to establish its validity— Whether prosecution sustainable—Practice and procedure. 


It is not sufficient for the prosecution merely te tender the order in a case where an accused 
person is charged with contravention of an order made under the Bombay Public Security 
Measures Act, 1047, and where the validity of tac order is challenged by the accused. It 
would be incumbent on the prosecution to call in evidence the authority that made the 
order, whether he is the Commissioner of Police: or any other police-officer authorised to 
make such an order. The Police Commissioner in tendering the order will have to state 
that materials were placed before him, that he applied his mind to those materials, and that 
on a careful consideration of those materials he was satisfied that the accused was acting in a 
prejudicial manner, and that having been satisfied he had made the order which he was 
producing. If the evidence of the Commissione? of Police is not effectively challenged by 
the accused, then on that evidence it would be spen to the Court to be satisfied that the 
order was properly made and the condition precedent laid down by the Legislature was 
complied with. But it would be open to the accuzed, mn cross-examination of the Commission- 
er of Police, to challenge the order on the ground that it was made arbitrarily, capriciously 
or mala fide, and the Commissioner of Police world have to repel that charge if sucha charge 
was made in cross-examination. Itwouldalso be open to counsel for the accused to suggest 
to the Commissioner of Police that ın making the order he had taken into consideration 
materials and factors which were foreign or extraneous to the scope and ambit of the Bombay 
Public Security Measures Act, 1947, or, that he had permitted his mind to be influenced by 
considerations which were outside the scope of zhe statute. If such a suggestion is made 
and some reasonable grounds are adduced in support of it, it may be that m order to satisfy 
the Court that he had not taken anything into consideration which was outside the scope and 
ambit of the Act, it would be necessary for the Police Commissioner to state the general 
nature of the grounds on which he had based his conclusion that the uccused was acting in a 
prejudicial manner. 

It is not incumbent upon the detaining authority to disclose the materials to the Court 
or to state the sources of information on which he came to a particular conclusion. But there 
is no legislative bar against the Police Commissioner stating the grounds which led him to be 
satisfied that the accused was acting in a prejudicial manner, and ıt may in a particular case 
become necessary for the Commissioner of Police under cross-examination to disclose to 
the Court generally what were the grounds wh:ch led him to be satisfled and to make a 
particular order. It would be necessary to disclose those grounds in order to satisfy the 
Court that his mind was uninfluenced by any foreign or extraneous matter. 

, Emperor v. Yarmahomed Ahmedthan, distinguished. 


Tue accused Abdul Majid was directed to b2 externed from Bombay by an order 
dated June 24,1947, made by the Commissioner of Police, Bombay, under s. 2(1)(6 
of the Bombay Public Security Measures A-t, 1947. He was actually externe 
on June 27, 1947. On November 22, 1947, the accused was arrested in Bombay 
and prosecuted under s. 2(6) of the Act, for contravening the order. 


* Decided, January 25, 1949. Criminal 
Appeal No. 687 of 1948, against the order 
by M. Nasarullah, Presidency Magis- 

trate, 20th Court, Mazagaon. 


specified therein, he shall not be in any such 
ares or place in the Province as may be speci- 


fied in the order ; 
+t * 


+ The material portions of the section run 
thus :-— 

2. (1) The Provincial Government may, 
if it is satisfied that any person is acting in a 
manner prejudicial to the public safety, the 
maintenance of public order, or the tran- 
quillity of the Province or any part thereof, 
make an order. 

* » * 

(6) directing that, except in so far as he 
may be permitted by the provisions of the 
order, or by such authority or person as may be 


£) If any person contravenes any order 
made under this section, he shall, on conviction, 
be punishable with imprisonment for a term 
whizh may extend to one year or with fine, 
or with both, and if such person has entered 
inta a bond in pursuance of the provisions of 
sut-section (2), his bond shall be forfeited, and 
any person bound thereby shall pay the penalty 
thereof or show cause to the satisfaction of the 
Court why such penalty should not be paid. 

1 (1938) 40 Bom. L. R. 483, F. B. 
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The trying Magistrate acquitted the accused on the ground that the prose- 
cution had failed to establish the conditions laid dawn for making a valid order 


under s. 2(1)(b) of the Act. In his judgment he observed as follows :— 


“ In this case before me, beyond the evidence about the service of the order on the accused, 
the prosecution have led no evidence to show that there were grounds before the Commissioner of 
Police before he passed the order under section 2 (1) of the Bombay Publie Security Measures 
Act. No other officer of the police department has been examined, and there is no evidence on 
record to show that the accused has been acting in a manner prejudicial to the public safety or 
that some grounds existed on which the Commissioner of Police could take the action that he 
has now taken. It is, no doubt, beyond the power of the Court to substitute its own judgment 

for the judgment of the Commissioner of Police, but it is incumbent upon the Court to see that 
certain grounds did exist on which the Commissioner of Police could be said to have been satisfied 
‘that the accused was acting in a manner prejudicial to the public safety....in the absence of 
some evidence either through the Commissioner of Police or through some officer of the police 
department who could say that the Commissioner of Police had certain materials before him on 
which he came to certain decision, the prosecution could not succeed.” i 

The Government of Bombay appealed to the High Court. 


C. K. Daphtary, Advocate General, with H. M. Choksi, Government Pleader, for 
the Government of the Province of Bombay. 
K. Joseph, with V. H. Kamat and B. M. Kalagate, for the accused. 


` Cacia C. J. This is an appeal against an order of the, Presidency Magistrate, 
20th Court, acquitting the accused who was charged under s. 2(6) of the Bombay 
Publie Security Measures Act (Bom. VI of 1947). 

This appeal raises rather an important question of principle. An order was made 
against the accused on June 24,1947, by the Commissioner of Police under s. 2(1) (b) 
of Bombay Act VI of 1947. . The accused complied with the order and left the juris- 
‘diction of the City of Bombay. But he came back to Bombay in November and 
thereby contravened the order. He was arrested on November 22, 1947, and 
he was prosecuted under sub-s. (6) of s. 2 for contravening the order made by the 
Commissioner of Police. The learned Magistrate took the view that the prosecution 
had failed to establish the conditions laid.down by the Legislature for the making of 
a valid order under s. 2(1)(b), and, therefore, the accused was entitled to an acquit- 
tal. The Advocate General has contended before us that the judgment of the 
learned Magistrate is wrong and that the prosecution had established all that was 
incumbent upon it to establish by merely tendering the order passed by the Com- 
missioner of Police and it was the.duty of the Court to accept the order ex facie 
as valid, and, if it was satisfied that the accused had contravened the terms of the 
order, to proceed to convict the accused and pass the proper sentence. 

Now, turning to the Act, it is perfectly true that before an order under sub-cl. (b) 
can be made, the Provincial Government or an officer to whom the power has been 
‘delegated under the Act has to be-satisfied that any person was acting, is acting or 
is likely to act in a manner prejudicial to the public safety, the maintenance of public 
order or the tranquillity of the Province or any part thereof. The making of a valid 
order is made conditional by the Legislature upon the satisfaction of the Provincial 
‘Government. It is a condition precedent to the making of the order, and, therefore, 
before the Court can convict an accused person for contravening an order under 
‘s. 6 evidence has got to be led in order to establish that the Provincial Govern- 
ment was satisfied in the manner indicated in sub-s. (1) of s. 2. Section 6 
speaks of contravening an order made under this section. It is only a valid order 
made under the section, the. contravention ‘of which constitutes an offence. It is 
not any order made under the section which requires obedience on the part of the 
person to whom the order is addressed. It must be an order which satisfies the 
condition laid down in sub-s. (1) of s 2, and as we have. pointed out the 
condition which the Legislature requires and which it has imposed upon the execu- 
tive authority: is that it should be satisfied in a particular manner. Now, the 
Advocate General has argued that as soon as an order made by the Commissioner of 
Police is tendered and the order on the face of it says that the Commissioner of 
Police was satisfied as required by sub-s. (1), nothing further is to be proved by the 
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prosecution, and the condition laid down under sub-s. (1) has been satisfied. In 
our opinion that is not the correct positioninlay. Section 6, inasmuchas it provides. 
for a conviction at the hands of a Court, presupposes a judicial determination by the 
Court, Although the order to be made is ar. executive order, the determination 
that it is a valid order is a judicial determination, and for the purpose of a judicial’ 
determination all the principles underlying the Evidence Act and all principles 
underlying criminal jurisprudence must be complied with. And the most funda- 
mental of these principles is that the burden of proving the guilt of the accused is upon 
the prosecution and the prosecution must establish by evidence all the ingredients. 
which go to constitute an offence, and when an accused person is charged with the 
contravention of an order, and he pleads not guilty by challenging the validity of 
the order, one of the most important ingredienzs to be proved is that the Provincial 
Government has been satisfied on materials placed before it that the accused is act- 
ing in a manner which is prejudicial to the public safety, the maintenance of public 
order or the tranquillity of the Province or ary part thereof, and that ingredient, 
in our opinion, cannot be said to have been proved merely by the prosecution 
flourishing in Court an order made by the Police Commissioner: The Advocate 
General has given the instance of proceedings under s. 491 where a detained 
person under the Public Security Measures Act comes to Court complaining of his. 
detention and challenging the order of detention. The position in proceedings 
under s. 491 and the position that obtains when a person is charged in a Court 
of law for the commission of an offence are by no means identical and no analogy 
can be drawn between the two. In the case of habeas corpus proceedings the 
petitioner comes to Court on a petition andhe has got to make out, and he has got 
to state, that the order under which he is detained is a bad order on any of the 
grounds on which it is open to him to attack or assail the order. On that if the 
Court is satisfied that a prima facie case is made out, it calls upon the detaining 
authority to justify.the order and to meet the challenge made to it by the petitioner. 
In the case of a criminal trial it is the prosecution that initiates the proceedings. 
It is the prosecution that has got to prove the guilt of the accused, and not merely 
make out a prima facie case. The accused is under no obligation to open his mouth, 
and the Court can only convict the accused if iz is satisfied that the prosecution has 
established that an offence was committed by the accused. Thereiore, it would 
not be proper for us to accept the suggestion of the Advocate General and to lay 
down that as in habeas corpus proceedings the Court must in every case be 
satisfied by the mere production of the order by treating it as ew facie valid unless 
it is challenged on some ground by the accused. To accept this contention would 
tend to undermine the basic principles of a criminal trial and virtually to throw 
the burden upon the accused, which burden should and must always lie upon the 
prosecution. 

The learned Presidency Magistrate in ccming to the conclusion that he did 
relied upon a decision of a Full Bench of this Court reported in Emperor v. Yar- 
mahomed Ahmedkhan.1 We must say that the view taken by the learned Magistrate 
of the case before him was not wholly unjustiied in view of some of the observa- 
tions made by the Chief Justice, Sir John Beaumont, in delivering the judgment of 
the Full Bench in that case. What thelearned Magistrate overlooked, with respect 
to him, was arather important distinction between the order which the Full Bench 
‘was considering in that case and the order wich came up for consideration before 
him. The Full Bench was considering an order under s. 27 of the City of 
Bombay Police Act and that section gave a power to the Police Commissioner to 
extern certain persons, and that section also enabled the Police Commissioner to 
act if it appeared to him that a person or perscns were acting in a manner which was 
causing or calculated to cause danger or alarm or reasonable suspicion as to 
the nature of the activity of this particular person or persons. The learned Magis- 
trate seems to have been carried away by the fact that whereas in the Public 
Security Measures Actit was left to the satisfaction of the Provincial Government 
whether the person to be externed was acting in a particular manner, similarly under 
s. 27 of the City of Bombay Police Act it was left also to the satisfaction of the 
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Commissioner whether a person or a body of persons were acting in a particular 


` manner because in substance there is no difference in the language used in s, 2 of 


the Bombay Public Security Measures Act, viz. if the Provincial Government is 
satisfied, and the language used in s. 27, viz. it shall appear to the Commissioner of 
Police. But, and that is the fundamental difference, in the case of s. 27 of the City 
of Bombay Police Act an objective fact had to be established before the Com- 
missioner of Police could exercise the power given to him under s. 27 and that ob- 
jective fact was that the person to be externed had to belong to a gang or body of 
persons in the City of Bombay. Once that objective fact was established, then 
it was undoubtedly left to the satisfaction of the Commissioner of Police whether he 
was causing or calculated to. cause danger or alarm etc. But in the case of the 
Bombay Public Security Measures Act there is no objective fact which has to be 
determined by the Provincial Government or the Commissioner of Police before he 
is to be satisfied as to the nature of the activity of the person he wants to extern. 
Bearing in mind this important difference between s. 2(1) of the Bombay Public 
Security Measures Act and s. 27 of the City of Bombay Police Act, we might now 
consider certain observations made by the learned Chief Justice in that case. 

The learned Chief Justice at p. 491 concedes that the very foundation for an order 
under s. 27 of the City of Bombay Police Act was the movements or encampment 
of any gang or body of persons. In other words, unless the objective fact with re- 


' gard to a gang or body of persons was established, the Police Commissioner had no 


Jurisdiction whatever to act under that section. Then at p. 498 the learned Chief 
Justice lays down two important principles : 

“ In our opinion, it is a well established principle that where an Act of Parliament confers 

upon an authority power to make an order in certain conditions, and it is sought to impose a penalty 
for breach of an order made by the authority, it is incumbent upon the Court hearing the charge 
to consider whether the order was properly made and to be satisfied on two points: first, that the 
authority has acted reasonably and not capriciously or oppressively ; and, secondly, that the 
conditions imposed by the statute have been observed.” 
With very greatrespect we entirely agree with these observations and we will indi- 
cate presently how these observations have got to be applied to a case which falls 
under the Bombay Public Security Measures Act. Then at p. 498 the learned 
Chief Justice says : 

“ Tt is quite true that it is for the Commissioner to be satisfied, and not for the Court. AD 
that the Court can do is to see that there was material before the Commissioner on which he could 
properly be satisfied.” 


Now, with very great respect to the learned Chief Justice, if the satisfaction is of 
the Commissioner or of the Provincial Government, then it is difficult to understand 
how the Court can judge whether the Commissioner or the Provincial Government 
is properly satisfied or not. Ifyou import the idea of being properly satisfied, you 
are immediately substituting your own judgment for that of fhe Provincial Govern- 
ment or the Police Commissioner, unless the learned Chief Justice used the ex- 
pression “‘properly’’ to mean that in coming to the conclusion the Commissioner 
of Police had not been influenced by any consideration which was foreign to the 
purpose or scope of the Act within which he was acting. And we might also point 
out that this observation would be, with respect, perfectly appropriate to the parti- 
cular facts which the learned Chief Justice was considering in that case; because 
as we have pointed out, if the Police Commissioner had to prove before a Court of 
law that the objective fact required by s. 27 existed, then certainly the Court 
would have the right to consider whether the materials on which the Commissioner 
of Police came to that conclusion were proper materials or not. But in the case 
before us there is no question of the determination of any objective fact and therefore 
there is no question of the Court considering the propriety or the adequacy of the 
materials before the detaining authority on which the decision of the detaining 
authority was based. 

In our opinion therefore it is not sufficient for the prosecution in a case where they 
are charging an accused person with contravention of an order made under the 
Public Security Measures Act and where the validity of the order is challenged by 
the accused merely to tender the order. In the case before the learned Presidency 
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Magistrate a police officer was called and all that he could say was that he knew that 
an order had been made by the Police Commissioner. He did not know anything 
more about it. It would be incumbent on the prosecution to.call in evidence the 
-authority that made the order, whether he is the Commissioner of Police or any 
other police officer authorised to make such an order. The Police Commissoner 
in tendering the order will have to state that materials were placed before him, that 
he applied his mind to those materials and that ona careful consideration of those 
materials he was satisfied that the accused was acting in a prejudicial manner, and 
having ‘been satisfied he made the order which he was producing. If the evidence of 
the Commissioner of Police is not effectively challenged by the accused, then on this 
evidence it would be open to the Court to be setisfied that the order was properly 
made and the condition precedent laid down by the Legislature was complied with. 

But it would be open to the accused, in cross-examination of the Commissioner 
of Police, to challenge the order on the ground shat it was made arbitrarily, capri- 

ciously or mala fide, and the Commissioner of Po_ice would have to repel that charge 
if such a charge was made in cross-examination. It would also be open to counsel 
for the accused to suggest to the Commissioner of Police that in making the order 
-he had taken into consideration materials and factors which were foreign or ex- 
traneous to the scope and ambit of the Public Security Measures Act, or, in other 
words, that he had permitted his mind to be influenced by considerations which were 
outside the scope of the statute. If such a suggestion is made and some 
reasonable grounds are adduced in support of it, it may be that in order to satisfy 
the Court that he had not taken anything into consideration which wag outside the 
scope and ambit of the Act, it would be necessary for the Police Commissioner to 
state the general nature of the grounds on which he based his conclusion that the 
accused was acting in a prejudicial manner. It is perfectly true that it is not in- 
cumbent upon the detaining authority to disclo3e the materials to the Court or to 
state the sources of information on which he came toaparticular conclusion. But 
there is no legislative bar against the Police Commissioner stating the grounds which 
Jed him tobe satisfied that the accused was acting in a prejudicial manner, and as 
we have said before it may in a particular case become necessary for the Commissio- 
ner of Police under cross-examination to disclose to the Court generally what 
were the grounds which led him to be satisfied and to make.a particular order. 

It would be necessary to disclose these grounds in order to satisfy the Court that his 
mind was uninfluenced by any foreign or extraneous matter. 

Turning. now to the appeal before us, though the accused sought to challenge the 
order on several grounds, the Police Commissioner never entered the witness-box, 
nor was any other evidence called to satisfy the Court that there were materials 
before the Police Commissioner which he'considered before he was satisfied that the 
accused was acting in a prejudicial manner and before he made the order of extern- 
ment. Therefore, without agreeing with the learned Magistrate in all the views 
that he has expressed in his judgment, we must uphold his decision on the narrow 
and specific ground that as the detaining authority did not step into the winess-box 
in order to establish the validity of the order and to refute the objections of the 
accused against its validity by satisfying the Court that the condition precedent 
was complied with, the prosecution has failed te prove the offence with which the 
accused was charged. 

The result therefore is that the appeal must fail. It is accordingly dismissed. 


Appeal dismissed. 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 
EMPEROR v. FAKIRMAHOMED CURRIMJI LALJI SAJAN.* 


Bombay Smoke Nuisance Act (Bom. VII of 1912), Sec. 9(1), rule 26—Emission of smoke from a 
chimney at less than 100 feet from firing-floor level—Permission of the smoke nuisance depart- 
ment— Disobedience of permission—Prosecution for breach of r. 26. 

Rule 26 framed under the Bombay Smoke Nuisance Act, 1912, provides that no smoke 
shal] be emitted from a furnace at a lower altitude than 100 feet from the firing-ficor level, 
unless exempted under exception (1) or (5) mentioned in the rule. This means that, 
strictly speaking, an offence is committed whenever smoke is emitted from a furnace ata 
lower altitude than 100 feet from the flring-floor level, unless any of the exceptions apply.. 
But it does not mean that ir: every case the smoke nuisance department would undertake 
prosecution. It is within the power of the department to permit the emission of smoke at 
a lower altitude than 100 feet from the firing-floor level by the simple device by not taking 
any steps in such cases. 

Where, however, the department chooses to prosecute, the prosecution is not for non- 
compliance with any notice given by the department to the accused to raise the height of 
the chimney to the required height, but for non-compliance with the provisions of r. 28. 


Tue accused Fakirmahomed was the proprietor of a hotel called Pyrke’s Apollo 
Hotel situated in a building known as Brightlands on the Lansdowne Road at the 
Apollo Bunder in Bombay, which was leased by him from its owner. The kitchen 
of the hotel was situated on the first floor of the building, which was 12 feet high 
from the ground level. It had a stove known as cooking range with double ovens, 
heated by coal. The smoke from the stove was emitted through a chimney which 
was 624 feet in height from the firing-level on the first floor. The building as well 
as the chimney were erected nearly 15 years ago. 

On May 6, 1947, P. R. Patel, a neighbour, complained to the authorities that the 
smoke emitted from the chimney was causing nuisance to him. 

On July 9, 1947, the Inspector of Steam Boilers and Smoke Nuisance, Bombay, 
served a notice on the accused, in terms the following : 

I have to inform you that smoke nuisance is due to the inadequate height of the chimney 
erected by you. In this connection your attention is invited to r. 26 of the Smoke Nuisance 
Rules which lays down that smoke shall not be emitted at a lower altitude than 100 feet from 
the firing floor level. However, the present helght of the chimney, which is 61 feet from the 
firing floor level, should be increased by an additional length of 22 feet making the total height of 
the chimney 88 feet from the firing floor level. This height of 88 feet will be recommended and 
may be approved by the Bombay Smoke Nuisance Commission subject to your submitting to. 
this office an undertaking in writing that the chimney will be raised to full height of 100 ft. as 
required under r. 26 quoted above when demanded by the Chief Inspector of Steam Boilers and 
Smoke Nuisance, Bombay. The work of extending the height of the chimney should be completed 
within two months from the date of this letter. 

The Inspector wrote again to the accused, on September 29, 1947, as follows :— 

Under instructions from the Bombay Smoke Nuisance Commission, I am now advised to 
inform you that the period of two months which has been allowed you to comply with require- 
ments previously communicated to you under this office No. S. N. 8792 dated 9~7~1947, has been 
approved and to further advise you that failing compliance with these instructions you are to be 
prosecuted under r. 26 of the Bombay Smoke Nuisances Rules. 

On January 27, 1948, the Inspector gave a statutory warning to the accused in.- 
the following ‘terms : i , 

I have to inform you that recently an observation of the emission cf smoke from the iron 
chimney of ycur hotel was taken on 26-1-1948 between 1-45 p.m. and 2-15 p.m. and it was estab- - 
lished beyond doubt that a breach of r. 26 under the Bombay Smoke Nuisance Act, 1912, and 
the rules thereunder had been committed. ` 

I have therefore to serve you with a statutory warning herewith fcr the same and to request 
you to comply with the requirements of this départment within the time limit stipulated in the 
warning. 

It should further be noted that for ecery day on which a breach of the aforesaid rule will be 
committed, after the period of ten days granted: in the warning, it will be considered a fresh 
offence and charges will be filed accordingly against you in the Court cf law. 


* Decided, March 11,1949. Criminal Appeal acquittal passed by C. B. Velkar, Presidency 
No. 720 of 1948, by the Government of the Magistrate, 19th Court, Esplanade, Bombay. 
Province gf Bombay, against an order of 
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The accused was stated to have emitted smoke from his chimney on three days, 
ig. February 10, 18 and 16, 1949. 

On March 8, 1949, the Inspector filed a complaint against the accused for breaches 
of r. 26 on three occasions punishable under s. 9(1) of the Bombay Smoke Nuisance 
Act, 1912. 

The trying Magistrate acquitted the accused for the reason that the requirement 
of the department was not reasonable and in disobeying it the accused had com- 
mitted no offence. 

The Government of Bombay appealed against the order of acquittal. 


C. K. Daphtary, Advocate General, with H. M. Choksi, Government Pleader, for 
the Government of Bombay. 
H. R. Pardiwalla, with S. Narayanahya, for the accused. 


RAJADHYAKSHA J. This is an appeal by the Government of the Province of 
Bombay against the order of acquittal passed by the Presidency Magistrate, 
19th Court, Eslpanade, Bombay, acquitting the opponent under s. 9(1) of the Bom- 
bay Smoke Nuisance Act of 1912 for breach of r. 26 of the Rules under that Act. 
It is alleged that in contravention of the provisions of the rule the chimney of the 
opponent’s hotel emitted smoke at the lower altitude than that permitted by the 
law, on February 10, 18, and 16, 1948, between certain hours as specified in the 
complaint, 

The opponent, who was the accused before the lower Court, is the proprietor of 
Pyrke’s Apollo Hotel situated in a building known as Bright Landon the Lansdowne 
Road, Apollo Bunder. On the first floor of that building is the kitchen of the hotel, 
which is about 12 feet from the ground. In that kitchen there is a cooking range 
with ovens, and in order to allow the smoke coming up from the ovens to go out 
there was a chimney about 624 feet high from the firing floor level. This chimney 
has been in existence for several years. In the month of May 1947, and again in 
the month of June 1947, Mr. Patel, who lives in a building adjoining, complained 
to the smoke nuisance authorities about the nuisance arising from emission of 
smoke from the chimney belonging to the opponent. On investigation, the Smoke 
Nuisance Inspector served a requisition on the opponent-accused to raise the height 
of the chimney to 88 feet from the firing floor level. This notice was served on the 
accused on July 9, 1947. Thereupon there was a protracted correspondence bet- 
ween the smoke nuisance department and the accused, in which the accused raised 
several objections to the compliance with the notice issued to him by the Inspector. 
Among the objections that were then taken were the contention that the oven 
from which the smoke was emitted was not a furnace within the meaning of the 
Act, that the chimney was in existence for along time, that he was not bound to raise 
the height of it, as he was only a lessee of the building, that it was the landlord 
who should have been called upon to raise the height of the chimney, that the smoke 
nuisance department should furnish the accused with details of the registration of 
the chimney, when it was originally constructed, and soon. He also asked for the 
matter being placed before the Smoke Nuisance Commission and for their orders 
being obtained in the matter. Eventually the matter was placed before the Smoke 
Nuisance Commission, and the Inspector of Steam Boilers and Smoke Nuisance 
informed the accused on September 29, 1947, that the Commission had approved of 
the notice issued to him on July 9, 1947, and advised the accused that failing com- 
pliance with the instructions he would be prosecuted unde r. 26 of the Bombay 
Smoke Nusiance Rules. The Inspector further informed the accused that there was 
no record of the chimney being registered in the name of the Pyrke’s Hotel after 
the hotel was transferred from its original building on the other side of the road to 
the building where it is now located. The two letters, exhs. Nos. C and G, dated 
July 9, 1947, and January 29, 1948, respectively gave the statutory warning, the 
details of which were attached to the notice exh. No. G. The Inspector requested 
the accused to comply with the requirements of the department within the time 
limit stipulated by the Board. Eventually a complaint was lodged against the 
accused on March 8, 1948. Even before the proceedings commenced, it appears 
that the learned Magistrate tried to see whether a settlement could be brought 
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about by raising the chimney to a certain height. The accused agreed to increase 
the height by Bout 10 feet, but, as this was not a proper compliance with the re- 
‘quirements of the law and the notice served upon the accused, the prosecution 
proceeded. The accused, in addition to raising contentions based on the interpre- 
tation of the Act and the rules, led evidence to show that, in accordance with the 
advice, which he had received from one or two architects, it would have been posi- 
tively dangerous to construct a chimney to the height required by the department, 
and that the building might not be able to support the weight of a chimney of the 
height required. The learned Magistrate on a consideration of the evidence came 
to the conclusion that in view of the evidence led by the defence 

“It was up to the prosecution to prove that what was required by the prosecution to be 
done by the accused was not wanton, unreasonable and difficult of performance according to the 
necessities of the things.” 
He then referred to the evidence given by the two architects on behalf of the de- 
fence, and cameyto the conclusion that the requisition made by the Department 
was unreasonable, wanton and unjust. He expressed his view that as the chimney 
‘was an old one, the Department should impose ‘‘such conditions as were practicable 
and reasonable of performance.” In his opinion the prosecution had failed to show 
that the requisition was reasonable and necessary. He, accordingly, held that 
non-compliance with such a requisition could not be considered as an offence. He, 
therefore, acquitted the accused on all the three counts. It is against this order of 
acquittal that Government have come in appeal. 

It was argued by the learned Advocate General, who appeared in support of the 
appeal, that the learned Magistrate had entirely misconceived the real nature of the 
charge brought against the accused. He argued that the charge against the ac- 
cused was not of breach of the order issued by the Inspector of Smoke Nuisance 
with the sanction of the Smoke Nuisance Commission, but that the charge against 
him was of non-compliance with the requirements of r. 26 of the Smoke Nuisance 
Rules. We think that this submission must be accepted. Under s. 8 of the Act: 

“ * Furnace’ means any furnace or fire-place used— 

(a) for working engines by steam, or 

(bh) for any cther purpose whatsoever ; 

Provided that no furnace or fire-place— 

(i) used for the burning of the dead ; 

(it) used in a private house for domestic purposes other than the purpose specified in 

clause (a); 
shall be deemed to be a furnace or be yet within the meaning of the Act.” 
Under sub-s. (5) the word ‘owner’, when used inreference toa furnace, includes any 
agent or lessee using the furnace flue or chimney. Section 9 of the Act provides : 

“(1) If smoke be emitted from any furnace in greater density, or at a lower altitude, or 
for a longer time, than is permitted by rules made under this Act, the owner of the furnace shall 
be liable to fine (which is prescribed in that section).” 
Section 11 of the Act empowers the Provincial Government to frame rules, inter 
alia, to 

“(f) prescribe the altitude below which smoke may not be emitted from a furnace ; ” 

an 

“(h) prescribe a procedure for the giving of warning to offenders before instituting a 
prosecution under this Act, and declare the minimum period which shculd be allowed to elapse 
in different classes of cases between the giving of such warning and the institution of a prosecu- 
tion.” 
In .pursuance of the power given under certain sections rules have been framed, 
of which rr. 26 and 27 run as under : 

“26. Altitude of chimneys from which smoke may be emttied—Smoke shall not be emitted 
from a furnace at a lower altitude than 100 feet from the ftring-floor level : 

Provided that this rule shall not apply in the following cases :—~ 

(1) Existing chimneys that are, in the opinion of the Commission, of sufficient height for 
the purpose of the Act. 

(2) Furnaces-in portable or travelling engines. 

- (8) -Furnaces of engines which, in the opinion of the Commission, are intended for temporary 
purposes. 
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(4) Furnaces in steam-vessels. 

(5) Any other furnaces especially exempted by the Commission. 

27. Issue of Warning by Inspectors.-When it appears to an Inspector that an offence has 
been committed under the Act in respect of any furnace, he may serve the owner of such furnace 
with a written warning by registered post. Such warning shall inform the owner of the furnace 
of the time and date of such offence, and shall be accompanied by a copy of the record of the 
observation taken, and it shall inform the owner that if the offence 1s again committed after the 
expiry of a period, which shall not be less than 10 days, he will be liable to prosecution under 
the Act.” 

Then follow certain provisos, which it is not necessary to quote for the consideration 
of the case before us. The charge framed against the accused was : 

“ That you bemg the proprietor of Pyrke’s Apollo Hotel, situated at Lansdowne Road, 
Apollo Bunder at Bombay, on February 10, 1948, did allow to emit smoke from a chimney of 
your furnace at a lower altitude than 88 feet from the firing-floor level as per requirement of 
Smoke Nuisance Department and commutted breach of r. 26 of the Bombay Smoke Nuisance 
Act of 1012 under s, 9(1) of the said Act.” 

It would thus appear that the charge against the accused was for having contra- 
vened the provisions of r. 26 of the Smoke Nuisance Rules. It is true that the 
charge does refer to a certain notice, according to which the accused was asked 
to raise the height of the chimney to 88 feet from the firing floor level, but in 
a sense the charge against him is for having allowed smoke to emit from his chimney 
at a height below 100 feet, which is the requirement of r. 26. It was strenuously 
argued by Mr. Pardiwalla for the defence that the charge should be read with the 
notice which was given to him, and that it should be construed as a charge for 
having disobeyed the requirements of the notice. In any case, he argued that 
permitting the accused to emit smoke at a height of 88 feet from the firing-floor 
level was not in terms identical with the requirements of r. 26, which says that 
smoke shall not be emitted from a furnace at a lower altitude than 100 feet from 
the firing-floor level unless exempted under exception (1) or (5). In our opinion, 
when the rules say that no smoke shall be emitted from a furnace at a lower altitude 
than 100 feet from the firing-floor level, it means that, strictly speaking, an offence 
would be committed whenever smoke is emitted from a furnace at a lower altitude 
than 100 feet from the firing-floor level unless any of the exceptions apply. But 
it does not mean that in every case the smoke nuisance department would undertake 
prosecution. It is within the power of the smoke nuisance department to permit 
the emission of smoke at a lower altitude than 100 feet from the firing-floor level 
by the simple device by not taking any steps in such cases. What the department 
has done by the issue of a notice in this case is that it has called upon the accused. 
to raise the height of the chimney to 83 feet, in which case, though the requirements 
of r. 26 would not be strictly complied with, the department undertook that no 
prosecution would be resorted to. But the prosecution would be, not for non- 
compliance with the notice to raise the height of the chimney to 88 feet, but for 
non-compliance with the provisions of r. 26, which says that no smoke shall be 
emitted tsar a furnace at a lower altitude than 100 feet from the firing-floor level, 
unless the case comes within the various provisos mentioned in that rule. Emission 
of smoke at a height of 88 feet from the firing-floor level was emission of smoke at a 
height lower than 100 feet from the firing-floor level ; but the notice of the Smoke 
Nuisance Inspector merely means that, if the notice was complied with, no further 
action would be taken against the accused, although in law he had committed an 
offence. We consider that the learned Magistrate really misconceived the real 
nature of the offence with which the accused was charged. If the learned Magistrate 
had realised that the offence with which the accused was charged was of 
non-compliance with the requirements of r. 26 of the Smoke Nuisance Rules, 
we dare say that the learned Magistrate would not have considered in such great. 
detail whether the requirements of the notice served upon the accused were 
reasonable or unreasonable, just or unjust. If the accused considered that the 
notice served upon him was unreasonable or unjust, it was not incumbent upon 
him to comply with that notice ; it was open to the accused to prevent the emission 
of smoke at a height lower than 100 feet from the firing-floor level by resorting to. 
other means of cooking such as installing gas ranges or electric ovens. If hè 
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had- done so, he could not possibly have been prosecuted for non-compliance 


- -with the notice, and he would have committed no offence under r. 26 of the Smoke 


" 


Nuisance Rules. Even if the only means of complying with r. 26 was to close down 
the hotel, we consider that it would be within the power of the smoke nuisance 
department to insist—even in’such eventuality—on smoke not being emitted at a 
height lower than 100 feet from the firing-floor level or such other height which 


` the department may consider reasonable. “We have no reason to think that the ~ 


department would be so unreasonable as to demand compliance with terms which 
are unjust and unreasonable. From the correspondence itself we find that, although 
the accused has taken various objections based on the proper interpretation of 
the Act and the rules thereunder, he had not really brought to the notice of the 
department that the construction of a chimney to the height required by the 
department was not possible or was going to create difficulties. We have no doubt 
that if all these difficulties which the accused apprehends had been brought to 
the notice of the department, some solution satisfactory to both the department 
and the accused might have been arrived at. 

The other contentions of Mr. Pardiwalla may be dealt with briefly. He argued 
that the statutory warning contained in exh. G dated January 29, 1948, did not 
comply with the requirements of r. 27 of the Smoke Nuisance Rules. But exh. G 
is merely a forwarding letter ; the statutory warning was contained in the accom- 
paniment to that letter. The warning does show that all the details required to 
be given in a statutory warning under r. 87 have been strictly complied with. 

Mr. Pardiwalla then argued that the conditions imposed by the department 
were mala fide, inasmuch as only Mr. Patel had complained about the nuisance, 
and even he had said that the raising of the height of the chimney by about 8 or 
10 feet would prevent the nuisance, so far as he was concerned. It was further 
pointed out that the chimney had been emitting smoke at that height for good many 
years without any complaint from any member of the public, apart from Mr. Patel. 
The Smoke Nuisance Department cannot obviously keep a watch on each and every 


‘chimney in this big City, but once the existence of a nuisance is brought to the 


notice of the department, itis for the Smoke Nuisance Commission to give directions 
as to the height to which the chimney should be raised so as to mitigate the nuisance. 
The Commission had obviously the larger interest of the public before their mind 
and not that of Mr. Patel alone. The Act makes no provision for the reasonableness 


‘ of the Commission’s decision being questioned, and a statutory authority like the 


Smoke Nuisance Commission may be expected to issue orders which are not 
unreasonable. 

. In this connection Mr. Thae invited our attention to the evidence of the 
two architects, who have been examined on behalf of the accused. They have 
said that the requisition made by the department is unreasonable ; and one of the 
architects says that the erection of the chimney to the height ‘required by the 
department might be positively unsafe. Apart from the question, whether it is 
open to this Court to quéstion the propriety of the order issued by the Smoke 
Nuisance Commission, it does not appear from the correspondence that these 
difficulties were brought to the notice of- the authorities. they had been so 
brought to their notice, we have no doubt that some kind of solution might have 
been found, which was satisfactory both to the department and the accused. 

It was further contended that during the course of the correspondence even 
reasonable requests made by the accused for information had not been complied 
with ; and in this connection special reference was made to the fact that information 
was asked for as regards the chimney as it was originally constructed before the 
accused shifted his Pyr ke’s Apollo Hotel to the present building. But it would 
appear from the lettera of the Inspector of the Steam Boilers dated September 29, 
1947, addressed to the accused that he was informed that : 

“ Pyrke’s Hotel was originally situated on the opposite side of the road and at that time the 
chimney 70 feet in height was registered by this Department in its name, aber is no record ofa 
chimney being registered in its name after the transfer of premises.” . 

It was argued that- this statement does not specifically indicate that the answer 
given by the department related to the-chimney in question. But it would appear 
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from the reply given by the accused dated October 8, 1947, that he understood the 

letter dated September 29, 1947, as referring to the chimney in question. He says: 
“ It now appears from your letter that this ckimney which was erected before my lease, 

‘was erected without the authorities having obtained. or required plans for approval as provided 

in the Act.” 

It is, therefore, not correct to contend that nc answer was given by the department 

to the enquiry made by the accused. 

Lastly, it was argued that the accused keing a lessee had no power to make 
alterations in the building belonging to the landlord, and that his contract with the 
landlord precluded him from making any scructural alterations to the building. 
Apart from the fact that the precise terms of the agreement between the accused 
and his landlord have not been produced before the Court, the evidence of the 
landlord shows that he had no objection to the accused carrying out structural 
changes as required by Government, provided the accused took the responsibility 
of making the structure safe to all concerned and that he did so at his own risk. 
We understand that whole of the building Las been leased to the eccused for the 
purpose of the hotel. There can be no doubt that the definition of the word 
‘owner’ includes a lessee. The department is not directly concerned with the 
private agreement between landlord and hi: tenant. If it is the opimon of the 
Commission that public interest demands tLat no smoke shall be emitted below 
the height of 88 feet, then that direction must be complied with; and a lessee 
cannot be heard to say that his private contract with his landlord precludes him 
from raising the height of the chimney. If ke felt himself bound by the terms of 
his contract with his landlord, he must devise some other means by which smoke 
will not be emitted at a height below 88 feet from the firmng-floor level. 

We are, therefore, of opinion that the accused is guilty of all the three charges 
levelled against him. Government have come in appeal primarily for the purpose 
of getting a decision from this Court as regards the legality of the orders issued by 
the department, which were impugned by reason of the order of acquittal passed 
by the learned Magistrate. Hence the learned Advocate General has left the 
question of sentence to the discretion of this Court. As the matter is before this 
‘Court for the purpose of getting an interpretation from this Court as regards the 
degality of the directions issued under the Act, we think that the imposition of a 
nominal fine of Rs. 10 in respect of each of the three charges would suffice. 

We, accordingly, set aside the order of acquittal passed by the lower Court and 
convict the accused on each of the three charges and sentence him to a fine of 
Rs. 10 in respect of each of them. 

Order set aside. 


CRIMINAL REVISION. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainant. 
In re WASUDEO NARAYAN PHADNIS.* 


Criminal Procedure Code (Act V of 1898), Secs. 259, 469, 426—Absence of complainant—Discharge 
of accused—Whether Magistrate can revive proceciatings— “ Judgment” tn s. 369, meaning of— 
Revival of proceedings without notice to accused, whether irregularity—Whether Magistrate 

' bound, on revival, to start procedings de novo. 


When a Magistrate discharges an accused person, under s. 259 of the Criminal Procedure 
Code, 1898, on account of the absence of the complainant, he does not apply his mind to the 
evidence in the case. The order is passed, not on a consideration of the merits of the case, 
but merely because the complainant was absent at the time fixed for the hearing of the case. 
Such an order of discharge is not a judgment within the meaning of s. 869 of the Code and 
consequently the Magistrate is not debarred from reviewing such an order. 


* Decided, March 2, 1949. Criminal Revi- Khandesh, Jalon, confirming the order 
sion Sear by E: No. 56 of 1949, from an order assed by D Rajguru, City Magistrate, 
y V. R., Saraf, Sessions Judge, East Fitst Class, Jalgaon. 
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“The opinion of Ghose J. in Dmwdrka Nath Mondul v. Beni Madhab Rannerji! and Mir 
Ahwad Hossein v. Mahomed Askari,* Ibrahim v. Emperor’, Emperor v. Banagopal,‘ and Phonsia 
. Vv. Emperor,’ relied on. e 
. The word “judgment,” as used in the Criminal Procedure Code, is “the expression of 
the opinion of the Judge or Magistrate arrived at after due consideration of the evidence and 
of the arguments.” ` 
Damu Senapati v. Sridhar Rajwar! and Emperor v. Nandlal Chunilal,? followed. 

It is open to the complainant in such a case to move a superior Court, under s. 486 of the 
Code, to sèt aside the order of discharge and direct further enquiry ınto the case. The 
section, however, is an enabling section and does not take away the jurisdiction vested in a 
Magistrate to rehear the complaint. 

Mir Ahwad Hossein v. Mahomed Askari,*® followed. 

It is also open to the complainant in such a case to pursue still another course, viz. to file 
a fresh complaint. A fresh complaint can lie on the same facts when the previous complaint 
has been dismissed under s. 208 or when the accused person has been discharged under s. 
268 or 8. 259 of the Code. 

Inre Mahadev Lagman, Emperor v. Amanat Kadar, Alimahomed v. Kasturchand,™ and 
Emperor v. Chinna Kaliappa Gounden," relied on. 

A distinction must be drawn between cases in which the order of discharge is passed after 
appreciation of the evidence with a view to determine the guilt or innocence of the accused 
and those in which the proceedings are terminated merely for some technical reason, such 
as the absence of the complainant. When a Magistrate has applied his mind to the facts 
of the case and discharged the accused, because in his opinion the evidence does not prima 
facie establish the guilt of the accused, the order amounts to a judgment within the meaning 
of s. 869, Criminal Procedure Code, and it is not open to a Magistrate to review it. In other 
cases, such as those falling under s. 259 of the Code, the order of discharge is not a decision 
given on merits and is not a judgment under s. 860, and consequently the Magistrate is not 
debarred from reviewing it, setting it aside and reviving the old complaint. 

Dwarka Nath Mondul v. Beni Madhab Bannerji, Mir Ahwad Hossein v. Mahomed Askari, 
Emperor v. Chinna Katiappa Gounden, foUowed. 

Where a Magistrate discharges an accused merely on the ground of failure of the complainant 

` to be present at the time of hearing, an order to revive the proceedings on the application of 

the complainant within an hour of the discharge without notice to the accused is only an 
irregularity which does not vitiate the proceedings. 

Where a Magistrate orders revival of proceedings which he has dismissed for failure of 
complainant to appear, he need not hear the case de novo, but can start from the stage at 
which the proceedings had terminated. . eps ; 

- Venkatarama Iyer v. Soundararaj1 Iyyenycr,!® dissented from, 

Tue complainant Bhikamchand was the President of the Jalgaon Municipal 
Borough. Wasudeo and Chandrashekhar (accused_Nos. 1 and 2) were the editors, 
and Ramkrishna (accused No. 8) was the printer and publisher of a Marathi Weekly 
named ‘‘ Prabodha-Chandrika,” published every Monday at Jalgaon and Bhusawal. 

The complainant filed a complaint in the Court of the City Magistrate, First 
Class, at Jalgaon, charging the accused with defamation, an offence punishable 
under s. 500 of the Indian Penal Code, 1860, on May 7, 1948. 

After four adjournments, the hearing of the case commenced on July 28, 1948, 
when the complainant was examined. The case then stood adjourned to ma bk 
11, 1948, and again to August 24, 1948, at 2 p.m. At the time and the’ date 
appointed the complainant was not present in Court, and the Magistrate passed 
the following order discharging the accused : 

“ The complainant is absent. The offence is lawfully compoundable. It is too often the 
parties do‘not turn up in time. The accused are therefore discharged under s. 259 of the Criminal 
Procedure Code.” 


E 
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3 11928] A. I. R. Ran. 288. 11 (1938) 41 Bom: L. R. 90. 
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Within an hour of the passing of the above order the complainant appeared 
in Court, submitted that he could not remain present in Court when the case was 
called on at 2-30 p.m., because he had to appear as a witness in the Court of the 
Civil Judge, Junior Division, at Jalgaon, and applied for a review of the order and 
revival of the proceedings. 

“The Magistrate, without issuing notice to the accused, passed the following 
order reviving the proceedings : 

“ The complainant turned up at 8 p.m. Since the absence was not intentional, I allow the 
application and direct that the complaint be again taken on the file and be reheard. The order 
of discharge is hereby cancelled.” 

At the re-hearing on August 80, 1948, the Magistrate took up the case at the 
point where it was when the first order wes passed, recorded the evidence of 
witnesses for the prosecution, and framed a charge against all the accused. 

The accused applied in revision to the Sess.ons Judge, who dismissed the appli- 
cation on December 9, 1948. 

On January 7, 1949, the accused applied to the High Court in revision. 


V. J. Gharpure, for the applicants. 
No appearance for the complainant. 
H. M. Choksi, Government Pleader, for the Crown. 


CHAINANI J. The facts of this case are simple. A complaint was filed against 
the three applicants under s. 500, Indian Penal Code, on May 7, 1948, in the Court 
of the City Magistrate, First Class, Jalgaon. After a few adjournments, the regular 
hearing of the case commenced on July 28, 1948. On that date the complainant 
was examined, and the case was adjourned to August 11, 1948, and subsequently 
to August 24, 1948. On the latter date the case had been fixed for hearing at 
2p.m. When the case was called out, the complainant was absent. The learned 
Magistrate, therefore, passed an order discharging the applicants under s. 259, 
Criminal Procedure Code. The complainant appeared before the Magistrate 
at 8 p.m. on the same day and requested that the order of discharge should be 
reviewed and that the complaint should be re-heard. In his application he stated 
that he was not able to attend the Court at 2 p.m., as he had to give evidence as a 
witness in a civil Court. The learned Magistrate granted this application made by 
the complainant, set aside the order of discharge, and directed that the complaint 
should be taken on file and reheard. Fresh summonses were issued to the accused 
and the case was fixed for hearing on August 80, 1948. On that date the learned 
Magistrate examined the remaining witnesses for the prosecution and framed a 
charge against the applicants. No objection was taken by the applicants on that 
day that the order of discharge had been wrongly set aside. The case was there- 
after fixed for hearing on September 18, 1948. The applicants then made an 
application to the Sessions Judge, Hast Khandesh, and contended that the order 
passed by the Magistrate on August 24, 1948, taking back the complaint on his 
file was illegal, and that the Magistrate should have held a de novo trial after taking 
the complaint on his file. They, therefore, requested that a reference should 
be made to.the High Court recommending that the order of the Magistrate reviving 
the complaint should be set aside. The learned Sessions Judge was of the opinion 
that the Magistrate was competent to re-hear the complaint, and that it was 
not necessary for him to begin the proceedings de novo. He, therefore, dismiss- 
ed the application made to him by the three applicants. Against that order the 
three applicants have now come in revision. 

Three points have been urged in this applization. The first is that the learned 
Magistrate was not competent to review his own order, by which he had discharged: 
the applicants on August 24,1948. It has been argued that after passing that order, 
the Magistrate became functus officio, and thet he could not re-hear the complaint, 
unless his order had been set aside by a superior Court, under s. 486, Criminal 
Procedure Code, which empowers a Sessiors Judge or a District Magistrate to 
direct any subordinate Magistrate to make Zurther enquiry into the case of any 
person accused of an offence, who has been dissharged. Reliance is placed on s. 369, 
Criminal Procedure Code, which “provides that no Court shall alter or review a 
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judgment after it has been signed, except to correct a clerical error. The word 
‘judgment’ is not defined in the Code. In Damu Senapati v. Sridhar Rajwar! 
it was described by Trevelyan J. as “the expression of the opinion of the Judge or 
Magistrate arrrived at after due consideration of the evidence and of the argu- 
ments.” ' 

This definition has been approved by a full bench of this Court in Emperor v. 
Nandlal Chunilalt. When a Magistrate discharges an accused person under s. 259 
on account of the absence of the complainant, he does not apply his mind to the 
evidence in the case. The order is passed,-not on a consideration of the merits of - 
the case, but merely because the complainant was absent at the time fixed for the 
hearing of the case. Such an order- of discharge cannot, therefore, be said to be a 
* judgment’ and consequently the Magistrate is not debarred from reviewing 
such an order. Itis true that it is open to the complainant in such a case to move a 
superior Court to set aside the order of discharge’ and direct further enquiry into 
the case under s. 486, Criminal Procedure Code. But, as pointed out by Maclean 
C. J. in Mir Ahwad Hossein v. Mahomed Askari,* this is an enabling section and does 
, not take away the jurisdiction vested in a Magistrate to rehear the complaint. 
` The fact that the complainant has this remedy ERN to him would not therefore 
‘be a sufficient ground for holding that the Magistrate is not competent to review 
his own order passed under s. 259, Criminal Procedure Code. It is open to the com- 
plainant to pursue still another course, viz. to file afresh complaint. It isnow well 
settled that a fresh complaint on the same facts can lie when the previous complaint 
has been dismissed under s. 208 or when the accused person has been discharged 
under s. 258 or s. 259, Criminal Procedure Code: see In re Mahadev Larman‘, Emperor 
v. Amanat Kadar’ and Alimahomed v. Kasturchand®, In Emperor v. Amanat Kadar. 
Madgavkar J. stated (p. 147): 

- “The defence of autrefois acqutt has no application to the case of a discharge, and it has been 
held by this Court in Queen-Empress v. Bapuda’ that a discharge not operating as an acquittal 
leaves the matter at large for all purposes of judicial inquiry, and there is jurisdiction still vested 
in all Magistrates including the one who made the previous inquiry. And while the Magistrate 
must exercise due judicial discretion, there is nothing in law to prevent him from inquiring again 
into the case.’ 

As, therefore, a Magistrate has jurisdiction to iske cognizance of the same offence 
again, when a fresh complaint is brought on the same facts, it is possible to argue 
that the Magistrate is not deprived of his jurisdiction when, instead of filing a new 
complaint, the complainant makes an application to him to revive the original 
complaint, and that.the Magistrate is competent to rehear the case by reviving the 
original complaint. This argument appealed to majority of Judges who decided 
Emperor v. Chinna Kaliappa Gounden®. In that case the Chief Justice Sir Arnold 
White stated (p. 180) : 

“ I do not think that, in substance, with reference to the question of jurisdiction, any dis- 
tinction can be drawn between entertaining a fresh complaint and rehearing the original complaint. 
The argument that the Magistrate, having made the order of dismissal, is functus officio applies 
equally to both cases, and the formality of putting in a fresh complaint cannot be said to create 
a jurisdiction, which, without such formality, a Magistrate would not have possessed.” 

It seems to us, however, that a distinction must be drawn between cases in which 
the order of discharge is passed after appreciation of the evidence with a view to 
determine the guilt or innocence of the accused and those in which the proceedings 
are terminated merely for some technical reason, such as the absence of the com- 
ane When. a Magistrate has applied his mind to the facts of the case and 

ischarged the accused, because in his opinion the evidence does not prima, facie 
establish the guilt of the accused, the order amounts to a judgment within the 
meaning of s. 869, Criminal Procedure Code, and it is not open to a Magistrate to 
Teview it. In other cases such as those falling under s. 259, Criminal Procedure 
Code, the order of discharge is not a decision given on merits and is not a judgment, 
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and consequently the Magistrate in not debarred from reviewing it, setting it aside 
and reviving the old complaint. 


I will now refer to some decisions which have been cited before us. In Dwarka 
Nath Mondul v. Beni Madhab Bannerjit a Presidency Magistrate in Calcutta had 
dismissed the complaint as the conplainant was absent. Subsequently, on the 
application of the complainant, he revived the case and issued a summons. The 
accused applied to the High Court to have the order of revival set aside. The 
case first came up for hearing before a division bench. In view of the conflict of 
authority on the question of competence of e Magistrate to revive a warrant case, 
in which he had made an order of discharge, the matter was referred to a full bench 
of seven Judges. The question referred to the full bench was : 

“ Whether a Presidency Magistrate was competent to revive a warrant-case, triable under 
Chapter XXI of the Code of Criminal Procedure, in which he had discharged the accused person.” 


Six out of the seven Judges, who constituted this Bench, answered the question 
in the affirmative, Mr. Justice Ghose, who delivered a dissenting judgment, was not 
prepared to go as far as the other Judges and hold that every order of discharge 
could be reviewed by the Magistrate who had passed it. In his opinion a Magistrate 
is competent to review an order of discharge, if it is passed without investigation 
into the merits of the complaint. This will be clear from the following passage in 
his judgment at pp. 664-665 : 

“ Upon examination of the various provisions of the Code, it will be found that it is only after 

the Magistrate investigates the merits of the complaint, etther by examination of the complainant 
or by taking such evidence as may be produced, that the Magistrate is in a positicn to pronounce a 
judgment, or in other words that the case should reach a stage, which entitles or requires him to 
pronounce a decision upon the guilt or innocence of the accused. And, if he then makes his order, 
either convicting the accused or discharging him, ıt would, I think, be a judgment within the 
meaning of the Code....Confining myself to a warrant-case, and referring to ss. 208, 252, 258 
and the following sections in Chapter X-XI of the Code, it seems to me clear thatit is only when 
the Magistrate, after investigating into the merits of the complaint, pronounces an order, it is a 
judgment. In the present case, however, the Magistrate did not so investigate the merits, but, 
as expressed by himself, it was ‘ struck off in the absence of the complainant’ on the day fixed 
for trial. It is obvious that the case did not reach that stage, which entitled him to pronounce an 
opinion as to the guilt or mnocence of the accused. I am, therefore, inclined to think that the 
order of the 26th May 1900 is not a judgment within the meaning of s. 860 of the Code; and, 
that being so, the Magistrate was entitled to alter or review it, as he did by’ his order of the 26th 
of June of the same year.” 
Even the dissenting Judge was, therefore, of the opinion that a Magistrate is 
competent to revive a complaint and rehear it, where the accused has been discharg- 
ed under s. 259 on account of the absence of the complainant. This decision was 
followed by another Full Bench of the Calcutta High Court in Mir Ahwad Hossein 
v. Mahomed Askari*. That was a case in respect of a complaint filed before a 
Magistrate in the mofussil. The complamt was under ss. 426, 295 and 297, Indian 
Penal Code. When the case came on for hearing, the complainant stated to the 
Court that he was willing to withdraw it, as the accused had apologised. The 
Magistrate discharged the accused in respect’of the offences under ss. 205 and 297, 
Indian Penal Code, and acquitted him in respect of the offence under s. 426. The 
accused then filed a petition stating that he had not apologised but that the 
complainant had withdrawn the case as it was groundless and frivolous. The 
complainant thereupon prayed that the case against the accused might be revived. 
The learned Magistrate then directed the issue of summonses under ss. 295 and 297, 
Indian Penal Code. The accused applied in revision to the High Court. The 
division bench before whom the case first came up for hearing referred it to a full 
bench. The question referred to the full benzh was : 

“ Whether a Magistrate in a warrant-case having passed an order of discharge 1s competent 
to take fresh proceedings and issue process against the accused in respect of the same offence, 
unless an order for further enquiry shall have been passed unders. 487 of the Criminal Procedure 
Code, having the effect of setting aside such order of discharge.” 
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Four out of the five Judges who constituted the Full Bench answered this question 
in the affirmative. Mr. Justice Ghose, who dissented from the majority of the 
Judges, answered the general question referred to the Full Bench in the negative. 
But in doing so, he referred to the observations made by him in Dwarka Nath 
Mondul v. Beni Madhab Bannerji! and stated (p. 783): 

“ T feel, however, bound to say, at the same time, that the order of discharge made by the 

Magistrate in the present case does not amount to a judgment within the meaning of s. 869 or 
867 of the Code of Criminal Procedure. There was no judicial investigation by the Magistrate 
of the merits of the complaint, and therefore, as explained in my judgment in the case of Dwarka 
Nath Mondul v. Beni Madhab Bannerji* the order of discharge would be no bar to the revival of 
the same complaint.” 
The decisions of the Calcutta High Court in these two cases were approved and 
followed by a full bench of the Madras High Court in Emperor v. Chinna Kaliappa 
Gounden,® in which it was held that the dismissal of a complaint under s. 208 
of the Code of Criminal Procedure does not operate as a bar to the rehearing of the 
complaint by the same Magistrate, even when such an order of discharge has not 
been set aside by a competent authority. 

The majority of the Judges who decided Dwarka Nath Mondul v. Beni Madhab 
Bannerji were of the opinion that the judgment referred to in ss. 867 and 869, 
Criminal Procedure Code, is a judgment of conviction or acquittal. At p. 660: 
Mr. Justice Princep observed : 

“ But it has been argued that an order dismissing a complaint or discharging an accused! 
person is a judgment within the terms of Chapter XXVI of the Code of Criminal Procedure, andi 
that by reason of s. 864 the Court, which passed the judgment, is unable to alter or review it. 
Now, here I would state that in my opinion such an order is nota judgment within the terms of 
Chapter XXVI. S. 867 explains what constitutes a judgment and it clearly indicates to my 
mind that a judgment within that Chapter is only a judgment of acquittal or of conviction. 
In the case of an order of discharge, or in the case of an order dismissing a complaint, it is expressly 
required by the law that the Magistrate shall state his reasons, and I therefore take it that, if 
it had not been so required, it would have been unnecessary for a Magistrate to state any reasons 
for his order. Consequently in this point cf view, the order would not constitute & judgment, 
And it seems to me, also, that the expression ‘ judgment’ itself indicates some final determination 
of the case which would end it once for all, such as an order of conviction or acquittal.” 

At p. 675 Mr. Justice Harington stated : ' 
“ And, indeed, it is difficult to understand how, in proceedings under Chapter XXI of the 


Criminal Procedure Code an order of discharge could be called a judgment, when, at the time 14 


was made, no charge had been framed on which a ‘judgment’ could be passed, and the accused 
had not been called upon to plead. It could under no circumstances be ‘ definitive,’ for it does 
not operate as an acquittal order under 8. 403 of the Code of Criminal Procedure. That section 
shows what constitues 4 definitive judgment in a criminal case.” 

In Emperor v. Chinna Kaliappa Gounden the Chief Justice Sir Arnold White referred 
to the above passage in Mr. Justice Princep’s judgment and stated (p. 181): 

“ By section 867, the judgment is to contain the reasons for the decision. Section 208 enacts 
that when a Magistrate dismisses a complaint by an order under that section, he shall briefly 
record his reasons for so doing. If an order under section 203 is a judgment within the meaning 
of section 369, this provision in section 208 is unnecessary and redundant ; or, to put it another 
way,--the way in which it is put by Prinsep, J., in Dwarka Nath Mondul v. Reni Madhab Banerji* 
in the case of an order of discharge as in the case of an order dismissing a complaint, it is expressly 
required by the law that a Magistrate should state his reasons, and it may be taken that if it 
had not been so required, it would have been unnecessary for the Magistrate to state any reasons 
for his order. Consequently in this point of view, the order does not constitute a judgment.” 
The statement that the Magistrate is required by the law to record his reasons for 
passing an order of discharge is not quite correct. In a warrant case, an order of 
discharge is passed either under sub-s. (1) of s. 258, when upon taking all the 
evidence produced in support of the prosecution the Magistrate finds that no case 
against the accused has been made out, or under sub-s. (2) of s. 258 when the 
Magistrate considers that the charge Bpainee the accused is groundless or under 
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s. 259 when the complainant is absent. The Magistrate is required to record 
reasons only when the order of discharge is passed under sub-s. (2) of s. 258 and not 
when it is passed under sub-s. (1) of s. 258 or under s. 259. 

Yn our opinion, the correct test for determicing whether an order amounts to a 
judgment is whether it is or is not passed on the merits of the case after examination 
of the evidence produced. We agree with the view taken by Mr. Justice Ghose 
in the two Calcutta cases referred to above, that where an order of discharge is 

: passed by a Magistrate without judicial investigation into the merits of the com- 
plaint, the order does not amount to a judgment and would not bea barto the revival 
of the same complaint. 

The Rangoon High Court has taken a similar view in Ibrahim v. Emperor! 
in which it was held that a judgment contemplated by s. 369, Criminal Procedure 
Code, is a decision on merits, and that an order of dismissal for default of appearance 
is not a judgment. This case was relied on in Emperor v, Bansgopal® for holding 
that an order dismissing an appeal on the ground that a copy of the judgment 
had not been filed as required by s. 419, Criminal Procedure Code, does not amount 
to a judgment within the meaning of ss. 867 and 869, as the dismissal was not on 
merits, and that such an order can consequently be altered or reviewed. 

On behalf of the applicants reliance is placed on Phonsia v. Emperors In that 
case the Magistrate had discharged the accused after hearing the evidence of the 
complainant. An application was then made to the Magistrate to review his 
order of discharge, and it was held that such an application was against the pro- 
visions laid down in s. 869. In our opinion, if we may say so with respect, the 
decision in that case was correct, for the orcer of discharge was passed after a 
consideration of the evidence led in the case, and, therefore, amounted to a judg- 
ment within the meaning of s. 869. In the vresent case, however, the order of 
discharge was passed by the Magistrate on account of the absence of the complainant, 
without considering the question of the guit or innocence of the applicants. 
Such an order cannot be said to be a judgment within the meaning of s. 869, and 
it was, therefore, competent for the Magistrate to review it, and after reviewing it, 
to revive the case. 

As I have mentioned above, the learned Magistrate set aside the order of dis- 
charge on the same day on an application made to him by the complainant. 
Before setting aside that order, he did not issue notice to the applicants. It has, 
therefore, been contended that the order that the complaint should be reheard is 
illegal, and that all the subsequent proceedings are invalid. It is no doubt true 
that no order should ordinarily be passed to the prejudice of any person without 
hearing that person. The record of the case shows that when the applicants appear- 
ed before the learned Magistrate on August 30, 1948, in obedience to the fresh 
summonses issued to them after the order of discharge had been set aside, they 
did not raise any objection against that order. It was only after the complainant 
had led his evidence and. after a charge had been framed that they applied in 
revision to the Sessions Judge. Moreover, we do not think that on the facts in 
this case, when the complainant had appearec before the Magistrate on the same 
day within about an hour after the case was called out for hearing, with a reasonable 
explanation for the delay in his appearance, the learned Magistrate would have 
passed any different order, even if notice haa been issued to the applicants and 
the applicants had appeared before the Magistrate before the order of discharge 
was set aside. The irregularity in the procedure followed by the learned Magistrate 
is, therefore, not such as would vitiate the subsequent proceedings. 

It has also been urged that after taking the complaint on his file, the learned 
Magistrate should have heard the case de novo. In support of this argument 
the decision of the Madras High Court in Venkatarama Iyer v. Soundararaja 
Iyyengar* has been cited. That was the decision of asingle Judge. The judgmentis 
of a few lines, and contains the following passage : 

“ If a Magistrate discharges an accused because of the non-appearance of the complainant 
under s. 259, Code of Criminal Procedure, and subsequently excuses that non-appearance he must 
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proceed de novo. None of the evidence recorded in'the first can be carried over to the second 
case.” R 
No reasons for this view have been given in the judgment. We do not see why in 
such cases a de novo trial should be necessary. The effect of a de novo trial can 
only be that the evidence, which has been recorded already, will have to be recorded 
over again, with consequent waste of public time and money and inconvenience 
and additional expense to the parties, including the accused. Such a course should 
obviously be- avoided. We, therefore, consider that the learned Magistrate was 
right in proceeding with the case from the stage at which it was when he discharged 
the accused on account of the absence of the complainant. 

The result, therefore, is that the application fails and is dismissed. Rule 
discharged. 

: i Rule discharged. 


CRIMINAL. REFERENCE. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 
HANSABAI SAYAJI PAYAGUDE v. ANANDA GANUJI PAYAGUDE.* 


Criminal Procedure Code (Act V of 1898), Sec. 203—Complaint—Discharge of accused—Fresh 
complaint on the sume facts—Whether such complaint can be entertained. 


Generally, the discharge of an accused person by a Magistrate does not, operate as a bar 
to the institution of fresh criminal proceedings against him for the same offence, and it is 
competent for a Magistrate to entertain another complaint on the same facts and to enquire 
again into the case against the accused. | 

In re Mahadev Larman,! Emperor v. Amanat Kadar, and Alimahomed v. Kasturchand,* 
followed. í 

Section 208 of the Criminal Procedure Code, 1898, enables a Magistrate to dismiss a 
complaint if there is no sufficient ground for proceeding. In coming to a decision whether 
there is sufficient ground for proceeding with the complaint, the Magistrate must take into 

. consideration previous proceedings, if any. Where an accused person has been discharged 
after consideration of all the evidence produced by the complainant, and a fresh prosecution 
is instituted thereafter on the same facts, the Magistrate cannot be said to have sufficient 
ground for proceeding with the complaint unless he is satisfied that some additional evidence 
is forthcoming, of which the complainant was not previously aware or which it was not within 
his power to produce in the previous trial, or that there has been manifest error apparent 
on the face of the record or manifest miscarriage of justice. - 

Queen-Empress v. Bapuda,*. Reg. v. Devama and Somshekhar,* In re Mahadeo Laeman,* 
Queen-Empress v. Dolegobind Dass,* Dwarka Nath Mondul v. Beni Madhab Banerji,’ In re 
Koyassan Kutty,* Biso Ram v. Emperor, Ramanand v. Sheri," Parsram Bhagwandas v. Em- 
peror, Emperor v. Alias," MohammadDin v. Mehtab Din, Allah Dittav. Karam Bakhsh, Ma 
The Kin v. Nga E The,* U Shwe v. Ma Sein Bwin,” and Dhana Reddy v. Emperor,** referred to» 

Tue complainant Hansabai laid a complaint (No. 188 of 1946) against the accused 
Ananda on September 8, 1946, in the Court of the First-Class Magistrate at Haveli, 
on charges under ss. 447 and 504 of the Indian Penal Code, 1860, and s. 24 of the 
Cattle Trespass Act, 1871. It was dismissed for default of her appearance on the 
day of hearing. F ` 

The complainant filed a fresh complaint (No. 211 of 1946) against the accused 
before the same Magistrate: The Magistrate recorded the evidence led on behalf 
of the prosecution, and discharged the accused on March 5, 1947. 


* Decided, March 8, 1949. Criminal Re- 9 faa A. I. R. Mad. 494. 


ference No. 188 of 1948, made by N. M. 10 [1922] A. I. R. Pat. 872. 
Miabhoy, Sessions Judge, Poona. 11 (19883) I. L. R. 56 All. 425. 
1 tone 27 Bom. L. R: 852. i 12 (1920) 80 Cr. L. J; 444. 

2 (1928) 81 Bom. L. R. 146. 18 [1920] A. I. R. Sind 242 
8 Mee 41 Bom. L. R. 90 14. ek 88 Cr. L. J. 498. 
4 (1887) Unrep. Cr. C. 850. 15 (1980) I. L. R. 12 Lah. 9 
5 (1875) I. L. R. 1 Bom: 64, 66. 16 (1904)1 U. B. R. 19. 

6 (1924) 27 Bom. L. R. 852. 17 Hora I. R. Ran. 114. 
y £7900) I. LR. 28 Cal. 211. 18 (1929) 31 Cr. L. J. 824. 

8 (1901) I. L. R. 28 Cal. 652, 659, F. B. ` : 


586 THE BOMBAY LAW REPORTER. [voL. Li 


On March 18, 1947, the complainant filed a third complaint on the same facts 
-against the accused in the same Court. The complaint was transferred to the 
Third Class Magistrate at Haveli. The Magistrate heard the evidence adduced 
by the complainant, which was the same as led in the second complaint, framed a 
charge against the accused and decided to proceed with the case, observing as 
follows :— 

“It is well settled that dismissal of a complaint or discharge of an accused does not bar the 
institution of a fresh prosecution. It also appears that fresh prosecution is not barred though the 
order dismissing a complaint or discharging an accused has been confirmed by the superior Court 
(1980, Lah. 879, 880). It has been held by the High Court of Bombay that a fresh prosecution 
can be started by such Magistrate (such, meaning here another) of co-ordinate or inferior juris- 
diction.” 

The accused applied to the Sessions Judge of Poona to quash the proceedings. 
The Sessions Judge in referring the case to the High Court for an order to quash 
the proceedings against the accused, observed as follows :— 

“ Though the order framing the charge cannot be regarded as either illegal or improper, 
yet as the facts and the evidence, which those facts were sought to be supported, were the same 
as in the previous complaints, the learned Magistrate ought not to have issued any process at all.’’ 

The reference was heard. 


No appearance for the accused. a 
M. B. Mankad, for the complainant. 
H. M. Choksi, Government Pleader, for the Crown. 


CHAINANI J. The facts of this case briefly are that on September 8, 1946, the 
complainant Hansabai filed acriminal complaint against the accused under ss. 447 
and 504, Indian Penal Code, and s. 24 of the Cattle Trespass Act, before the First 
Class Magistrate, Haveli. This was dismissed as she was absent on the date of 
the hearing. Thereafter she brought a fresh complaint inthe same Court. After 
recording the evidence adduced by her, the V-agistrate discharged the accused on 
March 5, 1947. A fortmght later, on March 18, 1947, the complainant filed a 
third complaint on the same facts against the accused. This was transferred to the 
Third Class Magistrate, Haveli. The Magistrate decided to inquire into the case 
agam and issued summonses to the accused. After the evidence, which the 
complainant produced, had been taken, the accused applied to the Magistrate that 
no charge should be framed, as he had previously been discharged on the same 
evidence. The Magistrate did not accept this argument and on November 15, 
1947, framed a charge against the accused anc passed an order that the case should 
proceed, On December 9, 1947, the accused made a revision application to the 
Sessions Judge, Poona, in which he requested that the order passed by the Magis- 
trate on November 15, 1947, should be set aside. The Sessions Judge has made a 
reference to this court, recommending that the proceedings pending before 
the Magistrate should be quashed. 

It is now well-settled that the discharge of an accused person does not operate 
as a bar to the institution of fresh criminal proceedings against him for the same 
offence, and that it is competent for a Magistrate to entertain another complamt 
on the same facts and to enquire again into the case against the accused. (See 
In re Mahadev Laxman, Emperor v. Amanat Kadar? and Alimahomed v. Kastur- 
chand?.) . The Third Class Magistrate, Haveli, was, therefore, competent to entertain 
the third complaint brought by the complainant against the.accused. Section 208, 
Criminal Procedure Code, provides that the Magistrate before whom a complaint 
is made may dismiss the complaint, if after considering the statement of the 
complainant and the result of the investigat:on or inquiry under s. 202, if any, 
there is, in his judgment, no sufficient ground for proceeding. In coming to a 
decision whether there is sufficient ground or proceeding with the complaint, 
the Magistrate must take into consideration previous proceedings, if any. Where 
an accused person has been discharged after consideration of all the evidence 
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produced by the complainant, and a fresh prosecution is instituted thereafter on 
the same facts, the Magistrate cannot be said to have sufficient ground for proceed- 
ing with the complaint unless he is satisfied that some additional evidence is forth- 
coming, of which the complainant was not previously aware or which it was not 
within his power to produce in the previous trial, or that there has been manifest 
error apparent on the face of the record or manifest miscarriage of justice. It 
cannot be said to be in the interests of justice that a party who has obtained a deci- 
sion from a Court after a full consideration of his case should be given an opportu- 
nity to seek from the same Court or another Court of co-ordinate jurisdiction a 
different decision on the same facts and on the same evidence. The proper remedy 
for the complainant, who is dissatisfied with an order of discharge passed under 
s. 258(7), is to move the superior Court to set it aside and order further enquiry 
in the case under s. 486, Criminal Procedure Code. For, otherwise it would be open 
to a complainant to file a series of complaints on the same facts, a new complaint 
being brought as soon as or shortly after the accused has been discharged in the 
previous case, and thus continue indefinitely the harassment of the accused. 

As lorig ago as 1887, it was held by this Court in Queen-Empress v. Bapuda* 
that while there is nothing to prevent a Magistrate, after he has once discharged 
an accused under s, 258, from inquiring again into the case against him, as the 
discharge not operating as an acquittal leaves the matter at large for all purposes 
of judicial inquiry, the Magistrate is bound to exercise due discretion and to take 
that discharge into account and avoid oppressive proceedings. In Reg. v. Devama 
and Somshekhar* it was observed that while a Magistrate has discretion to entertain 
a fresh complaint against a person who had been discharged by another Magistrate, 
he should not normally exercise such discretion unless it should appear to him that 
justice requires him to adopt that course. In In re Mahadev Laxman’ it has been 
held that the complainant is bound to disclose to the Magistrate before whom he 
makes a fresh complaint that his previous complaint was dismissed. In Queen- 
Empress v. Doleggbind Dass‘ Chief Justice Maclean at p. 217 expressed the view 
that no Magistrate ought to rehear a case previously dealt with by another Magis- 
grate of co-ordinate jurisdiction upon the same evidence only, unless he is 
plainly satisfied that there has been some manifest error or manifest miscarriage of 
justice. In Dwarka Nath Mondul v. Bent Madhab Banerji® Mr. Justice Prinsep 
has stated that while according to the decisions of the Calcutta High Court a fresh 
complaint could be brought against a’ person who had been discharged, that Court 
had “‘ thought it proper to restrict the exercise of this power to cases in which fresh 
evidence was forthcoming.” Similar view has been taken by the Madras High 
Court in In re Koyassan Kutty®. In hisjudgment in that case Mr. Justice Sadashiv 
Aiyar observed that while there is nothing in law against the entertainment of a 
second complaint on the same facts on which a person has already been discharged, 
inasmuch as-a discharge is not equivalent to an acquittal, a person who has been 
charged once and discharged ought not to be harassed again on the same charge, 
unless very strong grounds are shown, e.g. new facts are discovered, which were 
not within the knowledge of prosecution when the first charge was brought. 

In Biso Ram v. Emperor? the Patna High ‘Court has held that an order of 
discharge should not be set aside and prosecution started afresh, unless there are 
new materials before the Magistrate which were not before him previously. The 
Allahabad High Court is of the same opinion. In Ramanand v. Sheri® Mr. 
Justice Iqbal Ahmad has observed (p. 426) : 

“ It is clear, therefore, that an order of discharge cannot be a bar to the trial of the person 
discharged for the same offence of which he was discharged, but it is also equally clear that it 
would be highly inconvenient to allow successive trials of complainants, based on the same 
allegations, by different Magistrates and different Courts, after a previous complaint on the same 
facta by the same complainant and against the same accused has been dismissed by a Magistrate 
of competent jurisdiction.” z 2 
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The Sind Judicial Commissioner’s Court and the Lahore High Court have taken 
the same view. In Parsram Bhagwandas v. Emperor! and Emperor v. Alias,® 
the Sind Judicial Commissioner’s Court held tkat it is a well-recognised and salutary 
pe of law that a fresh complaint in respect of the same offence should not 

e entertained when it is based on samefacts and sameevidence as were available 
at the previous trial. In Mohammad Din v. Mahtab Dinè and Allah Diiia v. 
Karan Bakhsh* the Lahore High Court has held that a second complaint should be 
entertained only in exceptional circumstances, for example where the previous 
order was passed on incomplete record or was manifestly perverse or foolish. 
In Allah Ditta v. Karam Bakhsh it was urged that in the second case brought against 
the accused, the complainant was a different person. Referring to this argument, 
Mr. Justice Bhide at p. 12 stated: : 

“ But when it is admitted that the facts are identical and there are no good grounds for 
reconsideration of the case, the mere fact that the complainant is not the same person would, 
in my opinion, make no difference. If this were not sa, it would be easy enough for a complainant 
to harass an accused person with complaints on the same facts by his friends and relations as 
often as he likes. It is, in my opinion, nothing short of an abuse of the process of the Court to 
entertain a fresh complaint in such circumstances.” 

The same view has been taken by the Rangoon High Court in Ma The Kin v. 
Nga E Tha’, U Shwe v. Ma Sein Bwin, and Dhana Reddy v. Emperor’. In U 
Shwe v. Ma Sein Bwin, Mr. Justice Brown observed (p. 114): 

“ Tt may, therefore, betaken as settled law in this Province that the Magistrate was competent 
to take cognizance of the present case ; but it does not necessarily follow from the mere fact that 
he is competent to take cognizance that he should kave done so. If an accused person, after 
enquiry and after an order of discharge has been pessed, is liable to further prosecution on the 
same evidence, as a matter of course, it is quite clea> that the way is open to greve injustice and 
oppression. And although the Magistrate ın the present case was competent to take cognizance 
of a further complaint, it seems to me clear to have been his duty to have considered whether the 
circumstances weie such as to justify him in doing sc, or whether he should not have dismissed 
the complaint under the provisions of section 208 of the Code of Criminal Procedure. 

As pointed out in Ma The Kin’s case, 

t It 1s the duty of a Magistrate, therefore, who receives a complaint in a case where there has 
been a previous order of dismissal or discharge, not tc issue process, unless he is plainly satisfied 
that there has been some manifest error or manifest miscarriage of justice, or unless new facts 
are adduced which the complainant had not knowledge of or could not with reasonable diligence 
have brought forward in the previous proceedings.’ ”’ 

With respect, we agree with these observations of Mr. Justice Brown. 

In this case, as I have mentioned, before the present prosecution was commenced, 
two complamts had been filed on the same facts and for the same offences, The 
first of these was dismissed on ‘account of the absence of the complainant, and in 
the second one the accused was discharged after the complainant had adduced all 
her evidence and after the Magistrate had considered this evidence in order to deter- 
mine whether it established prima facie the guilt of the accused. The complainant 
has admitted in her deposition that she has no additional evidence to lead beyond 
that which was already produced by her in the previous case before the First 
ClaSs Magistrate, Haveli. If she was dissatisfied with the order of discharge in 
that case, she should have applied to the Sessions Court for revision of that order 
under s. 486, Criminal Procedure Code. Instead of following that course, she took 
the unusual step of filing a fresh complaint within 15 days after the order of dis- 
charge had been passed. This conduct on her part amounts to taking undue 
advantage of the process of the Court. Th:s should not have been permitted 
by the learned Magistrate. In our opinion, the Magistrate exercised his discretion 
wrongly ın issuing process and in deciding to inquire into the case again, after the 
present complaint had been brought. He should have ascertained from the 
complainant whether she was in a position to place any new materials’ before the 
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Court and should have dismissed the complaint wh€n he found that no additional 
evidence was forthcoming. 

We, therefore, accept the reference made by the Sessions Judge and direct that 
the proceedings pending before the Third Class Magistrate, Haveli, against the 
accused should be quashed. ? 

We find from the record that there has been considerable delay in dealing with 
the revision application made by the accused to the Sessions Court. We hope 
such delays will be avoided in future. 


Order accordingly. 


CRIMINAL APPLICATION. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainant. 
SHAIKH ALI AHMED v. THE COLLECTOR OF BOMBAY.* 

Criminal Procedure Code (Act V of 1898), Sec. 491—Habeas corpus, writ of—Person detained in 

custody for non-payment of income tax dues—Income-tax Act (XI of 1922), Sec. 48(2)— 

“ Without prejudice to any other powers of the Collector in this behalf”—ZInterpretation of— 

Bombay City Land Revenue Act (Bom. I of 1876), Secs. 13, 36—‘* Rules,” meaning of, in s8. 13— 

Maximum period of detention—Procedure under 8. 13—Presidency-towns Insolvency Act 

(IHI of 1909,) Sec. 17—Hffect of adjudication order on insoloent’s property-—-Government of India 

Act, 1936 (26 Geo. V, c. 2), Sec. 226—Power of High Court to interfere in cases of revenue. 


An application under s. 491 of the Criminal Procedure Code, 1898, for directions in the 
nature of habeas corpus, cannot be made on behalf of a person detained in custody for non- 
payment of income-tax dues. 

The words “ without prejudice to any other powers of the Collector in this behalf” im 
the proviso to s. 46 (2) of the Indian Income-tax Act, 1922, show that irrespective of any 
action which the Collector may take to recover the amount of income-tax as an arrear of 
land revenue, it is open to him to exercise for the purpose of recovering the amount the 
powers which a civil Court has for recovering a decretal debt. In other words, the Collector 
has two remedies for recovering the dues. The exercise by the Collector of the powers vested 
in a civil Court for recovering a decretal debt will not preclude the Collector from using the 
powers conferred upon him by the Bombay City Land Revenue Act, 1876. 

The “rules” referred to in s. 18, para 5, of the Bombay City Land Revenue Act, 1876, 
are the rules framed for the confinement òf civil prisoners, such as rules regulating the mode 
of confinement, the places and hours of confinement, their food, clothing, etc., and not the 
provisions of the Civil Procedure Code with regard to the arrest and detention of debtors. 

The maximum period for which a person can be detained under s. 18 is that mentioned in 
the section itself, namely, one day for each rupee of the amount recoverable from him as an 
arrear of land revenue. The powers conferred in this behalf upon a responsible officer lake 
the Collector are to be exercised by him reasonably and not capriciously or oppressively. 

Babulal Choukhani v. The King-Emperor! and Narayana Swami v. Emperor,? relied on. 

The maximum limit of detention, viz. six months, laid down by the Civil Procedure Code,. 
does not apply to cases of persons arrested under s. 18. The section does not specify the 
actual period for which a person arrested can be detained, but only lays down the maximum 
limit up to which he can be detained. This presumably has been done deliberately. The 
object of the Legislature in prescribing only the maximum period evidently is to give dis- 
cretion to the Collector to determine, subject to the limit prescribed by it,the actual period” 
of detention in each case, having regard to the circumstances of that case. 

On a person being adjudicated insolvent, although his power of disposition over his property 
is taken away under the Insolvency Act, the property still continues to be the property of the 
insolvent, and is made available for the benefit of his creditors in the manner specified in the 
Act. The amount payable for income-tax is a debt which is provable in Insolvency. Hence, 
even though by reason of the adjudication order the property of the insolvent vests in the 
Official Assignee, it is still capable of being sold for the realization of Government dues, 

The provisions of s. 18 of the Bombay City Land Revenue Act require, in the first instance, 


* Decided, April 14, 1949. Criminal Appli- 1 (1988) L. R. 65 I. A. 158, 177, 
cation No. 147 gto aa 8. 491, Criminal s. c. 40 Bom. L. R. 787. 
Procedure Code. 2 (1989) 41 Bom. L. R. 428, P.C. 
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the sale of the defaulter’s property, before he can be apprehended and confined in a civil 
jail. 
: The provisions of s. 226 of the Government of India Act, 1985, mean that if an officer does 
any act concerning the revenue or in the collection of revenue, bona fide and honestly believ- 
ing that he is acting in accordance with his statutory powers, no suit or application in 
respect of such act can be entertained by the High Court, while exercising its original 
jurisdiction, even if such act is illegal or even if in doing the act the officer has not followed 
the procedure prescribed by law. 

Thyagaraja v. Collector, Madura,’ Spooner v. Juddow,* Best and Co. v. Collector, Madras,’ 
Govindarajulu Naidu v. Secretary of State, Dewarkhand Cement Co. Ltd. v. Secretary of State,’ 
Brunsguaard Krosteruds Dempskibs Aktieselskab w. Secretary of State," Dinshaw Shroff v. 
Commissioner of Income-tax, Central,’ Thin Yick v. Secretary of State for India in Council,® 
Wan Ten Lang v. Collector of Customs,* Governor-General in Council v. Raleigh Investment 
Co. Lid.,1° and Governor General v. Shiromant Sugar Miils,4 relied on. 

Secretary of State v. Mask & Co., and Province of Bombay v. Hormusji Manekji," 
referred to. 7 : i 

APPLICATION under s. 491, Criminal Procedure Code, 1898. 

_Tux applicant, Shaikh Ali Ahmed, carried on import and export business under 
the name of Interseas Corporation, which was converted into a private limited 
company under the name of Allied Agencies, Ltd., in 1946. 

For the assessment year 1948-44 the applicant was assessed to income-tax in a 
sum of Rs. 10,17,259-8-0. The tax was not paid, 

On May 17, 1948, the Collector of Bombay (respondent No: 1) acting under 
s. 46(2), proviso, of the Indian Income-tax Act, 1922, ordered attachment of assets 
belonging to the applicant under O. XXI, r. 46, of the Civil Procedure Code, 1908. 
On August 8, 1948, the applicant was arrested and imprisoned in the House of 
Correction in Bombay, under O. XXI, r. 40, of the Code, for a period of six months. 

On August 25, 1948, one of the creditors of the applicant petitioned the High 
Court for adjudicating the applicant ‘an insolvent. An adjudication order was 
passed on August 80, 1948. 

On December 1, 1948, respondent No. 1 issued a fresh notice of demand calling 
upon the applicant to pay Rs. 10,11,619-9-5 unpaid on taxes dues and on January 
28, 1949, respondent No. 1 passed the following order continuing the applicant’s 
detention for a further period of six months. It ran thus: 

“ Whereas Mr. S. A. Ahmed has been detained in the House of Correction, Byculla, Bombay, 
vide the Collector’s detention order dated August 8, 1948, under s. 46(2) of the In-lian Income-tax 
Act, 1922 read with O. xxi, r. 40, of the Civil Procedure Code, 1908, for non-payment of arrears 
of income-tax dues amounting to Rs. 10,17,259-3-0; and whereas the debtor’s period of 
detention under the provisions of the Civil Procedure Code is due to expire on February 2, 1949 ; 
and whereas a notice of demand under s. 18 of the Bombay City Land Revenue Act, 1876, was 
issued on December 1, 1948, and served on the defaulter stating that on failure to pay within 
20 days action would be taken under s. 18 of the Bombay City Land Revenue Act, 1876; and 
whereas the debtor has failed to pay the amount within the prescribed time ; Now, therefore, in 
further exercise of the powers conferred on me under s. 18 of the Bombay City Land Revenue 
Act, I hereby order that on the expiry of the period ofthe debtor’s detention for six months on 
February 2, 1949, under the Civil Procedure Code, the debtor shall continue to be confined in 
the Byculla House of Correction under s. 18 of the Bombay City Land Revenue Act until my 
further orders.” 


Meanwhile, on December 4, 1948, the applicant applied to the High Court under 
s. 491 of the Criminal Procedure Code, 1898. _ 


H. M. Seervai, with N. A, Palkhiwalla, with Mehta Lalji & Co., for the applicant. 
C. K. Daphtary, Advocate General, with H. M. Choksi, Government Pleader, for 
the Crown. 


1 [1986] A. I. R. Mad. 898. 7 (1042) 45 Bom. L. R. 81. 
2 (1848-50) 4 M. I. A. 858. 8 [1989] 1 Cal. 257. 
3 tipte] A. I. R. Mad. 715. 9 [1939] 2 Cal. 541. 
4 (1926) I. L. R. 50 Mad. 449. 10 pins F. C. R. 229. 
5 [1989] Bom. 829, 1L (1946) 48 Bom. L, R., 482. 
s. €. 41 Bom. L. R. 297. 13 (1940) 42 Bom. L. R. 767, P.C. 
6 (1999) 42 Bom. L. R. 582. 18 hear 50 Bom. L. R. 524, P, ©. 
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Cuarant J. This is an application under s. 491, Criminal Procedure Code, for 
directions of the nature of habeas corpus. The applicant was carrying on business 
in Bombay in the name of Interseas Corporation as the sole proprietor thereof. 
In 1946 he also promoted a private limited company under the name of Allied 
Agencies Ltd., and became a director thereof. He was assessed to income-tax, 
super-tax and surcharge, including penalties, at Rs. 10,17,259-8-0 for the year 
1943-44, A notice calling upon him to pay this amount was issued by the Income- 
tax authorities. He, however, did not pay it. The Income-tax authorities, there- 
fore, wrote to the Collector of Bombay and asked him to recover the amountin the 
manner provided in s. 46 of the Indian Income-tax Act. Sub-section (2) of this 
section empowers the Collector to recover the amount as if it was an arrear of land- 
revenue, or as if a decree for that amount had been passed by a civil Court. On 
May 17, 1948, the Collector attached two bank-accounts of the applicant, in which 
the balance was about Rs. 600, under O. XXI, r. 46, of the Civil Procedure Code. 
On August 8, 1948, the applicant was arrested and detained in a civil jail under O. 
XXI, r. 40. On August 25, 1948, a creditor, to whom the applicant owed about 
Rs. 24,000, presented a petition to the High Court for adjudicating the applicant an 
insolvent. On that application an order adjudicating the applicant as an 
insolvent was passed by the High Court on August 80, 1948. The applicant then 
applied under s. 25 of the Presidency-towns Insolvency Act for protection from 
arrest and detention, but this application was rejected. An appeal was filed 
against that decision ; and we have been informed at the bar that that appeal has 
been dismissed. On November 10,1948, the applicant’s nephew made an applica- 
tion to this Court under s. 491, Criminal Procedure Code, and prayed for the release 
of the applicant on the ground that his detention was illegal. That application was 
withdrawn on December 6, 1948. On December 1, 1948, the Collector of Bombay 
issued a notice to the applicant under s.18 of the Bombay City Land Revenue 
Act, 1876, calling upon him to pay the amount of income-tax, and informed him 
that if this amount was not paid within 20 days from the date of the service of the 
notice, the Collector would proceed to obtain payment of the same by attachment 
and sale of the applicant’s properties or by the other remedies mentioned in s. 18 
ofthe Act. Thereafter certain representations were made on behalf of the apphcant 
to the Income-tax authorities. On January 8, 1949, the Income-tax Officer, 
Section I, (Central), Bombay, wrote a letter to the Collector and suggested that the 
applicant might be released on certain conditions. On January 11, 1949, the appli- 
cant also submitted a petition to the Collector and requested for his release on 
certain conditions. The Collector also heard the applicant’s counsel in the matter. 
As the Collector was of the opinion that it was necessary to continue the applicant’s 
detention in the interest of public revenues, he replied to the Income-tax Officer 
on January 14, 1949, and enquired how it was in the interest of public revenues that a 
defaulter who, there was réason to believe, had made away with his assets and had 


“not paid assessment of over ten lacs, should be released. The Income-tax Officer 


then referred the matter to the Central Board of Revenue. On January 28, 1949, 
the Collector informed the applicant that his request for release could not be granted. 
Under s. 58 of the Civil Procedure Code a person cannot be detained in a civil 
‘prison in execution of a decree for more than six months. The period of deten- 
tion of the applicant ordered by the Collector under the provisions of the Civil 
Procedure Code read with s. 46(2) of the Indian Income-tax Act was due to expire 
on February 2, 1949. As the Collector was of opinion that the income-tax dues 
would not be realized if the applicant was released, he passed another order 
under s..18 of the Bombay City Land Revenue Acton January 28, 1949, that the 
applicant should continue to be detained after February 2, 1949, until further orders, 
Against that order the present application has been made, and it has been contended 
that that order is illegal and bad in law and in excess of the powers conferred upon 
the Collector. - - 
Sub-section (2) of s. 46 of the Indian Income-tax Act provides as follows : 

“ The Income-tax officer may forward to the Collector a certificate under his signature speci- 
fying the amount of arrears due from an assessee, and the Collector, on receipt of such certificate, 
shall proceed to recover from such asseasee the amount specified therein as if it were an arrear 
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of land-revenue : 

Provided that without prejudice to any other powers of the Collector in this behalf, he shall 

for the purpose of recovering the said amount have m respect of the attachment and sale of debts 
due to the assessee the powers which under the Code of Civil Procedure, 1908, a Civil Court has 
in respect of the attachment and sale of debts due to a judgment-debtor for the purpose of the 
recovery of an amount due under a decree.” 
The words ‘without prejudice to‘any other powers of the Collector in this behalf’ 
contained in the proviso are important. They show thatirrespective of any action 
which the Collector may take to recover the emount of income-tax as an arrear of 
land-revenue, it is open to him to exercise for the purpose of recovering this amount 
the powers which a civil Court has for recovering a decretal debt. In other words 
the Collector has two remedies, and he may vursue either or both of these remedies 
for recovering the dues. The exercise by the Collector of the powers vested in a 
civil Court for recovering a decretal debt would not, therefore, preclude the Collector 
from using the powers conferred upon him by the Bombay City Land Revenue 
Act. 

Section 18 of the Bombay City Land Revenue Act prescribes the manner in which 
land revenue in arrears may be recovered. This section is in the following terms : 

“ Tf any land-revenue is not paid at, or within, the time when it becomes payable the Collector 
may, on or after the day following that on which the arrears accrue due, cause a notice of demand 
to be served on the superior holder or on the person in possession, or on both. 

Every person to whom such notice is issued shall be chargeable in respect thereof with a fee 
not exceeding two rupees calculated according to the rates specified in this behalf in the table in 
Schedule A: 

Provided that in no case shall the fee chargeable for any notice exceed the amount of the land- 
revenue in respect of which the said notice is issued. 

If the superior holder or the person in possession, as the case may be, shall, for the space 
of twenty days after service of written notice of demand of payment, fail to discharge the revenue 
due, it shail be lawful for the Collector to levy the same by attachment and sale of the land on 
which the revenue is due or of any other property, moveable or immoveable, of the defaulter, 

Such sales shall be by public auction, and shall not take place until at least fifteen days after 
notice thereof shall have been published in the cfficial Gazette. 

If the sale of the defaulter’s property shall not produce satisfaction of the demand, it shalt 
be lawful for the Collector to cause him to be apprehended and confined in the civil jail under the 
rules in force at the Presidency for the confinement of debtors,'for which purpose a certificate of de- 
mand under the Collector’s signature sent with the defaulter shall be the Sheriff's sufficient warrant, 
equally with the usual legal process in ordinary cases of arrest in execution of judgment for debt: 

Provided, however, that such imprisonment shall cease at any time upon payment of the 
sum due, and that it shall in no case exceed one day for each rupee of the said sum.” 

One of the powers conferred upon the Collector for recovering land-revenue or 
any other amount due to Government and recoverable as an arrear of land-revenue 
is the power to detain the defaulter in fa civil jail. Mr. Seervai, who appeared 
for the applicant, laid considerable stress on tke words ‘cause him to be apprehended 
and confined in the civil jail under the rules in force at the Presidency for the con- 
finement of debtors’ in paragraph 5 and argued that the rules referred to in the 
section are the provisions contained in the Civil Procedure Code for the arrest and 
detention of persons who default in payment of amounts due under decrees passed. 
against them. It was urged that the provisions of the Civil Procedure Code should. 
consequently be deemed to have been incorporated in the Bombay City Land 
Revenue Act. Section 58 of the Civil Procedure Code provides that the maximum 
period for which a debtor may be detained in a civil jail shall be six months. It 
was, therefore, contended that the maximum period for which the Collector could. 
have detained the applicant for failure to pay the income-tax dues is six months, 
and that as this period has already expired, the present detention of the applicant 
is unlawful. aa: 

It is significant to note that while the worcs first used in paragraph 5 are ‘cause 
him to be apprehended and confined in the civil jail’, the rules referred to are 
the rules ‘for the confinement of debtors.’ The words ‘under the rules in force at 
the Presidency for the confinement of debtors’ therefore obviously go with the words 
‘confined in the civil jail’. The rules for coninement are the rules which regulate 
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the mode of confinement, the places and hours of confinement, the food, clothing 
and bedding to be given to such persons and other similar matters. Such rules are 
framed under s. 59 of the Prisoners Act, 1894, and are contained in Chapter XXVIII 
of the Bombay Jail Manual, Vol. I, 1944 edition. No separate rules appear to 
have been framed regulating the manner in which defaulters of land-revenue 
are to be apprehended. It has been argued that such persons must therefore be 
apprehended in the manner laid down in the Civil Procedure Code for the arrest of 
debtors, and that consequently it must be held that the rules referred to in s. 18 
are the provisions contained in the Civil Procedure Code for the arrest and detention 
of debtors. Section 41 of the Bombay City Land Revenue Act empowers the 
Provincial Government to make rules for the guidance of the Collector and his 
subordinates in the discharge of their duties or for any other purpose connected 


>- with the subject matter of the Act not expressly provided for therein. Under this 


section, therefore, the Provincial Government can make rules regulating the man- 
ner in which the persons ordered to be arrested under s. 18 are to be apprehended. 
The mere fact that no such rules have been framed so far would not justify the 
conclusion that all the provisions contained in the Civil Procedure Code with regard 
to the arrest and detention of debtors apply to persons arrested under s. 18 of the 
Bombay City Land Revenue Act. It may also bepointed out that the words used 
in the section are ‘under therules in force for the confinement of debtors’ and not 
‘subject to the rules for the confinement of debtors.’ 

Section 86 of the Bombay City Land Revenue Act provides that the provisions 
of the Civil Procedure Code in force for the time being in respect of the issue of 
summonses and commissions and other matters mentioned in the section shall 
apply to all persons summoned to appear before the Collector under the provisions 
of the Act. If the intention of the Legislature was that the provisions of the Civil 
Procedure Code with respect to the arrest and detention of debtors should apply 
to persons ordered to be arrested under s. 18 of the Act, the Legislature would have 
used language similar to that used in s. 86 in this section also. The different 
phraseology used in s. 18, therefore, also supports the conclusion that the rules re- 
ferred to in this section are the rules framed for the confinement of civil prisoners 
arid not the provisions of the Civil Procedure Code with regard to the arrest and 
detention of debtors. 

Assuming, however, that the rules referred to in s. 18 are the provisions of the 
Civil Procedure Code with regard to the arrest and detention of debtors, the questiom 
still arises whether the period of detention would be governed by these provisions 
in view of the proviso to s. 18, which states that the period of imprisonment shall 
in no case exceed one day for each rupee of the amount to be recovered. The Bom- 
bay City Land Revenue Act was enacted in 1876. The partof s. 18relating to the 
apprehension and confinement of debtors has not been amended since then. The 
Civil Procedure Code which was in force in 1876 was the Code of 1859. Section 278 
of that Code provided that ‘no person shall be imprisoned on account of a decree for 
a longer period than two years, or for a longer period than six months if the decree 
be for the payment of money not exceeding five hundred rupees, or for a longer 
period than three months if the decree be for the payment of money not exceeding 
me) rupees.’ The maximum period of two years was reduced to six months in the 
Code of 1888. Under s. 58 of the present Code the period of detention prescribed is 
six months, if the decree is for the payment of a sum of money exceeding Rs. 50 
and six weeks in other cases. The first two paragraphs of s. 18 provide that the 
Collector should issue a notice of demand to the defaulter, and that very person 
to whom the notice is issued shall be chargeable in respect thereof with a fee not 
exceeding Rs. 2 or the amount to be recovered from him. The section, therefore, 
contemplates cases in which the amount to be recovered is less than Rs. 2. Ac- 
cording to the proviso, imprisonment in such cases cannot exceed two days. Under 
8. 278 of the Code of Civil Procedure of 1859 a debtor could be imprisoned for three 
months, (6 weeks under the present Code), if the decree was for the poy ae of 
money not exceeding fifty rupees. Mr. Seervai, therefore, argued that the object in 
enacting the proviso was to mitigate the hardship which might be caused to default- 
ers from whom small amounts had to be recovered, if they were detained in ac- 

L. Re88 


¢ 


594 . ` TIE BOMBAY LAW REPORTER. {voL. LI. 


cordance with the provisions of the Civil Prccedure Code and not to enhance the. 


maximum period of detention specified in the Code. There is, however, no suffi- 
cient reason why the words contained in the proviso should be given such a restrict- 
ed meaning. If this had been the intention of the Legislature, the proviso would 
have ended with some such words as, ‘‘or the period for which a debtor can be de- 
tained under the Civil Procedure Code, whichever is less.” In the absence of any 
such limiting words, we are of opinion that the maximum period for which a person 
can be detained under s. 18 is that mentioned in the section itself, namely, one 
day for each rupee of the amountrecoverablefrom him as an arrear of land revenue. 
Tf the argument that no defaulter can be detained for a period longer than six months 
is accepted, it would mean that, although tae Collector has two different kinds 
of powers conferred upon him for realizing arrears of incoime-tax, viz. the 
powers vested in a civil Court for recovering a decretal debt and the powers 


specified in s. 18 for recovering land-revenue arrears, he can, in effect, exercise 


only one of‘them. This appears to be contrary to the intention of the Legisla- 
ture as expressed in sub-s. (2) of s. 46 of the Indian Income-tax Act. 


It was also urged that, unless a limited meaning is given to the ptoviso, it would- 


be possible for the Collector to detain a defaulterfor the whole period of his life, if 
the amount due from him is some lakhs of rupees, as in the present case, and that 
this could not possibly have been intended by the Legislature. The powers conferred 
upon a responsible officer like the Collector ere to be exercised by him reasonably 
and not capriciously or oppressively. As observed by the Privy Council in Babulal 
Choukhant v. The King-Emperor,} it is the im lied condition of the exercise of every 
discretionary power that the power will be exercised fairly and honestly. Merely 
because of the possibility that in some cases the powers might be abused, it will not 
be proper to hold that the powers do not exist or to impose arbitrary restrictions 
on the exercise of those powers. The mearing of the words used in the proviso 
is plain, and in such cases it is not the duty of the Court to busy itself with the 
supposed intention of the Legislature : Narayana Swami v. Emperor.* 

In our opinion, therefore, the maximum lmit of detention, viz. six months, laid 
down in the Civil Procedure Code does not epply in cases of persons arrested under 
s. 18 of the Bombay City Land Revenue Act. It is true that this section does not 
specify the actual period for which a person arrested should be detained but only 
jays down the maximum limit up to which he can be detained. This presumably 
has been done deliberately. The object of the Legislature in prescribing only the 
maximum period evidently was to give discretion to the Collector to determine, 
subject to the limit prescribed by it, the actual period of detention in each case, 
having regard to the circumstances of that case, a 

The next argument advanced by Mr. Seeryai wasthat the power of the Collector 
‘to cause a defaulter to be apprehended and confined in a civil jail is contingent on 
the sale of the defaulter’s property not realizing an amount sufficient to satisfy the 
Government demand. He contended that tne scheme of s. 18 1s that the demand 
should first be satisfied out of the property belonging to the defaulter, and if the 
property fails to produce an amount sufficient to meet the demand, then and then 
only is the Collector justified in proceeding to apprehend and confine the defaulter 
in a civil jail. He emphasised this point by referring to the recent amendment of 
s. 18 of the Act by s. 2 of Bombay Act XLIX of 1947, which makes it clear that even 
in respect of sale of property belonging to the defaulter, only so much of it is to be 
sold as is necessary for the satisfaction of the demand. He pointed out that in the 
present instance none of the applicant’s property had been sold and that, therefore, 
the condition precedent for the Collector’s exercising his powers to apprehend and 
confine the defaulter in a civil jail had not been satisfied. The answer of the 
Advocate General to this contention was that this argument would have been 
perfectly valid, if it had been advanced in the case of an ordinary defaulter.. But, he 
argued, that as an adjudication order had been passed in respect of the detenue, 
all his property vested in the Official Assignee, that consequently there was no pro- 
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perty which could be said to belong to him and which could be sold by the Collector 
for the realisation of the dues to Government, and that, therefore, the condition 
precedent was incapable of fulfilment. 

. The scheme of s. 18 of the Act clearly is that the Collector should first proceed 
against so much of the property of the defaulter as is necessary to satisfy the Govern- 
ment demand, and if the sale of the defaulter’s property does not produce an amount 

; sufficient to satisfy the demand, then only can the Collector cause the defaulter to 
, be apprehended and confined in a civil jail. The arrest and confinement are in- 
, tended to secure, if possible, the realisation of the balance of the demand either from 
, him or from some one interested in him. Until the amount of this balance is known, 
! it would not be possible to determine the period for which the defaulter is to be 
‘ confined. It is true that if the defaulter has no property at all, then it would be 
à open to the Collector to proceed against the defaulter personally and to keep him in 
, jail until the sum due from him is paid or the period of detention calculated on the 
\ basis of one day per each rupee of the demand expires. In such a case the question 
’ of satisfying the condition precedent does not arise. 
The condition precedent cannot be said to be impossible of performance in the 
' present case. Section 17 of the Presidency-towns Insolvency Act (III of 1908) 
reads as follows: 

“ On the making of an order of adjudication, the property of the-insolvent wherever situate 
shall vest in the official assignee and shall become divisible among his creditors, and thereafter, 
except as directed by this Act, no creditor to whom the insolvent is indebted in respect of any 
debt provable in insolvency shall, during the pendency of the insolvency proceedings, have 
any remedy against the property of the insolvent in respect of the debt or shall commence any 
suit or other legal proceedings except with the leave of the Court and on such terms as the Court 
May impose : 

“Provided that this section shall not affect the power of any secured creditors to realize or 
otherwise deal with his security in the same manner as he would have been entitled to realize or 
deal with it if this section had not been passed.” : 

It was therefore argued by the Advocate General that.as soon as an adjudication 
order is made, the defaulter’s property vests in the Official Assignee and ceases to be 
the property of the defaulter within the meaning of s. 18 of the Bombay City Land 
Revenue Act. It is true that by operation of law, viz. s. 17 of the Insolvency Act, 
the property of the insolvent vests in the Official Assignee, but it still continues 
to be the property of the insolvent and has been referred to as such in the subsequent 
sections of that Act. It is the property of the insolvent which is available to his 
creditors, and the distribution of the proceeds of that property is to be made 
in a certain manner laid down in the Act. It can, therefore, be said that, although 
the insolvent’s power of disposition over his property is taken away under the 
Insolvency Act, the property still continues to be the property of the insolvent, 
and is made available for the benefit of his creditors in the manner specified in the 
Act. The amount payable to Government for income-tax is a debt which is 
provable in insolvency. It is not disputed that the Collector can move the Court 
to sell the property of the insolvent defaulter. It is also possible for the Collector 
to institute proceedings himself for the sale of the property. with the leave of the 
Court and on such terms as the Court may impose. Consequently, even though by 
reason of the adjudication order the property of the detenue vests in the Official 
Assignee, it is still capable of being sold for the realization of Government dues. 

It was further argued by the Advocate General that even if the property is 
regarded as the property of the defaulter, who has become insolvent, the Collector 
could not levy attachment thereon and effect its sale under s. 18 of the Bombay 
City Land Revenue Act. We are not satisfied that this contention is correct. Once 
the leave of the Court is obtained under s. 17 of the Insolvency Act, the only bar to 
proceeding against the defaulter’s property in the ordinary way is removed, and the 
Collector could attach and sell the property in the usual manner, subject to such 
terms as the Court has deemed fit to impose. The sale proceeds will no doubt 
vest in the Official Assignee, but the Collector can request the Court to apply 
them for the satisfaction of theGovernment demand. The Court is bound to grant 
such request, for under s. 49 of the Insolvency Act in the distribution of the 
property of the insolvent, all debts to the Crown shall be paid in priority. 


596 i THE BOMBAY LAW REPORTER. [voL. LI. 


On the view put forward by the Advocate General curious anomalies may arise. 
As soon as the defaulter is adjudicated an insolvent, the property would vest in the 
Official Assignee, and if the true construction of s. 18 be as contended by the Advo- 
cate General, then it would be open to the Collector to proceed tc imprison the 
defaulter even for a trifling sum of a few rupees on the ground that the defaulter 
had no property which could be sold, even though the insolvent’s property may be 
worth lacs of rupees and in the distribution of which the Crown debts would have 
first priority. The proviso to s. 18 is intended to set the maximum limit up to which 
the detention of the defaulter would be justified, viz. one day for each rupee of the 


demand which remains to be satisfied after the defaulter’s property has been sold. - 


The precise period for which the defaulter can be detained would, therefore, oe Niger 


upon the difference between the demand and the amount realized by the sale of ‘ 


é 


his property. If the defaulter’s property is not sold because it vests in the Official ' 


Assignee, then the detention of the defaulter may extend to a very long period. 
We can hardly believe that this kind of result could have been contemplated that 
merely because the defaulter’s property vests in the Official Assignee, he should go 
to jail even if there is only one rupee of demand not satisfied or that he should 
remain in jail for an indefinite period because the Collector would not choose to. 
make an application to the Court for the sale of the defaulter’s property. 

In paragraphs 11 and 12 of his application to the Collector made on January 11, 
1949, i.e. about three weeks before the Collector ordered his detention under s. 18 
of the Bombay City Land Revenue Act, the applicant has stated as follows : 

“In the Schedule filed by me my assets are Ra. 7,95,876 which consist of shares in the two. 
Allied Agencies Ltd. of the aggregate value of Rs. 6,65,000 and several time barred claims on 
promissory notes...... B 

On the 24th November 1948 I was examined by the Official Assignee and I pointed out that 

it was possible for me to recover part of the time barred claims if I was free to approach my 
debtors. The position of the part of my assets is also such that it would realise a much better 
price if sold by me. The shares of the private limited companies have no value tn the market, but 
if I am allowed to carry on business in the name cf these two companies there is a possibility 
with my valuable business contracts in India and outside of my being able to pay off a substantial 
part of my debts.” 
It was therefore urged by the Advocate General that a sale of the applicant’s assets 
would not have realized any appreciable amount. It was also argued by him that 
the demand is for over ten lacs of rupees, that even the applicant himself has valued. 
his property at about Rs. 8,00,000, and that, therefore, in any case there would be 
a deficit of over Rs. 2,00.000, for which the detention of the applicant would be 
justified. The exact value of the property can be ascertained only when the 
property is actually sold and when only it could be said definitely whether it is or 
is not sufficient to satisfy the demand, and if it is not, what the amount of deficit is. 
If the property consists of some speculative scrips, then it is quite conceivable 
that the property as valued in the schedule, though insufficient to meet the demand 
at the time of that valuation, may, subsequently due to extraneous circumstances, 
appreciate in value and produce an amount sufficient to meet the demand, when it is 
actually sold. In any case, we consider that when a special procedure is prescribed. 
by law for taking a particular action, that procedure must be followed, and it is no 
answer to say that even if such procedure had been followed, the result would not 
have been different. As observed by the Privy Council in Nazir Ahmad v. Emperor 
(No. 2) it is a well recognised rule that “When a power is given to do a certain thing 
in a certain way, the thing must be done in that way or not at all.” In our opinion, 
the procedure prescribed must be strictly followed, particularly where the conse- 
quences affect the liberty of a subject. 


We are, therefore, of the opinion that the provisions of s. 18 of the Bombay City- 


Land Revenue Act of 1876 which require, in the first instance, the sale of the defaul- 
ter’s property, before he can be apprehended and confined in a civil jail, could have- 
been complied within thiscase. As, therefore, the condition precedent for the Collec- 
tor’s exercising hispowers to apprehend and confine the defaulter in a civil jail has. 
not been satisfied, the order of the Collector authorizing the detention of the appli-~ 


1 (1986) 88 Bom. L. R. 987, 993, P.C. 
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-cant in prison cannot be sustained in law. We would accordingly have directed his 
release but for the conclusion which we have reached that the present application 
is not maintainable by reason of the provisions of s. 226 of the Government of India 
Act, 1985. 

It has been contended by the Advocate General that the present application is 
barred by s. 226 of the Government of India Act, 1985. Sub-section (7) of that 
section provides as follows : 2 

“ Until otherwise provided by Act of the appropriate legislature, no High Court shall have 

-any original jurisdiction in any matter concerning the revenue, or concerning any act ordered or 
done in the collection thereof according to the usage and practice of the country or the law for 
the time being in force.” 

- There can be no doubt that in dealing with applications under s. 491, Criminal Proce- 
dure Code, the High Court acts in the exercise ofits original jurisdiction. Itis only the 
High Court and not any subordinate Court which can exercise powers under this 
section. Applications under this section are therefore made to the High Court only. 
They do not come before it by way of appeal or revision against the orders of sub- 
ordinate Courts. In fact such applications were formerly heard on the Original 
Side of the High Court by a single Judge. Later on the rules were modified, 
and it is now provided in r. 60 of the Appellate Side Rules that all applications 
under s. 491, Criminal Procedure Code, shall be made to the Division Court taking 

-criminal business of the Appellate Side of the High Court. The fact that such 
applications are heard by a Division Court doing criminal work would not alter the 
position that it is only in the exercise of its original jurisdiction that the High Court 
entertains such applications. - 

It cannot also be disputed that in ordering the arrest of the applicant for failure 
to pay the income-tax, the Collector was doing an act ‘‘in the collection of revenue.” 
. The question for consideration, therefore, is whether this act was done “‘according 
to the law for the time-being in force” within the true meaning to be given to these 
words in the light of the facts of this case and decided cases and whether consequent- 
ly the jurisdiction of the High Court to deal with the present application is ousted ? 
The Advocate General has relied on the decision of the Madras High Court in 
Thyagaraja v. Collector, Madura In that case notices of demand calling upon 
the applicant to pay the income-tax for the years 1981-82, 1982-88 and 1988-34 
were issued on January 81, 1982, January 81, 1988, and November 16, 1988, 
respectively. Thereafter proceedings were commenced under s. 46 of the Indian 
Income-tax Act, and in March 1985 the Revenue Divisional Officer issued an order 
for the arrest of the petitioner. The petitioner was arrested on March 26, 1985, 
but was released subsequently on giving some post-dated cheques. The petitioner 
then learnt that proceedings for arresting him were being taken again. He, there- 
fore, made an application to the High Court for the issue of a writ of certiorari to 
quash the proceedings before the Collector for the realisation of the arrears of in- 
come-tax due from him on the ground that these had not been commenced before 
the expiration of one year from the last dates of the financial years in which the 
demands had been made, as required by s. 46(7) of the Income-tax Act, and also 
that these proceedings were in contravention of the provisions of s. 48 of the 
Revenue Recovery Act: It was held in that case that as the orders for the arrest 
of the petitioner had been issued in pursuance of s. 46 of the Indian Income-tax 
Act, it did not matter whether those orders were justified on a right construction 
of the provisions of that section, that what mattered was whether the Collector 
bona fide believed that he was acting according to these provisions, and that as it 
had been conceded that the Collector had not acted mala fide, the Court had no 
jurisdiction to issue a writ of certiorari quashing the proceedings before the Col- 
lector. : 

In reply to the above contention of the Advocate General, Mr. Seervai relied on 
‘certain observations made by the Privy Council in Secretary of State v. Mask & Co.,* 
and Province of Bombay v. Hormusji Manekji.2 Inthe former case, their Lordships 
in the course of their judgment at p. 778 have observed as follows : 


1 jess A. I. R. Mad. 898. 8 (1947) 50 Bom. L. R. 524, P.C. 
2 (1940) 42 Bom. L. R. 767, P.C. É a 


598 THE BOMBAY LAW REPORTER. [voL. Lt. 


“ It is settled law that the exclusion of the jurisdiction of the civil Courts is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly imphed. It is 
also well settled that even if jurisdiction is so excluded, the civil Courts have jurisdiction to examine 
into cases where the provisions of the Act have not been complied with, or the statutory tribunal 
has not acted in conformity with the fundamental principles of judicial procedure.” 

In Province of Bombay v. Hormusji Manekji! it has been stated (p. 528) : 

“The appellant maintains that the subject-matter of the present suit is an objection to the 

amount, incidence or mode of assessment of land revenue, within the meaning of s. 4), but 


Sir Cyril Radcliffe, on behalf of the appellant, rightly conceded that the civil Courts have jurisdic~ _ 


tion to determine a question as to excess of the statutory powers conferred by the Code.” 
Mr. Seervai therefore argued that the protection given by s. 226 of the Government 
of India Act, 1985, is only in respect of acts which have been done according to the 
law for the time being in force, and that as the Collector’s action in the present case 
ordering the applicant’s detention was not in conformity with the law, viz. the 
Bombay City Land Revenue Act, 1876, the High Court has jurisdiction to entertain 
the present application. i 

Section 226 corresponds to provisions enacted more than 150 years ago. The 
effect of these provisions was considered by the Privy Council as long ago as 1850 in. 
Spooner v. Juddow.* In that case a sum of Rs. 8 and odd was due to Government 
on account of quit-rent from the plaintiff’s purchaser-in-title, Narandas. As the 
plaintiff did not pay this amount, the Collector issued a warrant to one of his sub- 
ordinates Babajee authorizing him to enter into and take possession of the house and 
property of the defaulter Narandas. In pursuance of that warrant, Babajee, 
the Collector’s assistant, Bomanjee and certain other persons went to the house 
of the plaintiff. The plaintiff then brought en action for trespass against the Col- 
lector and Bomanjee before the Supreme Court at Bombay alleging that they had 
unlawfully entered his dwelling house and taken away certain articles. An objec- 
tion was then taken on behalf of the Collector that the Court had no jurisdiction to 

the case, as it related to a matter concerned with the revenue. The Letters 

Patent establishing the Supreme Court of Judicature at Bombay contained the 
following clause : 

“ Nor shall the said Court have or exercise any jurisdiction in any matter concerning the 

revenue under the management of the said Governor and Council of Bombay respectively, either 
within or beyond the limits of the said town, or the forts and factories subordinate thereto, or 
concerning any act done, according to the usage of the country, or the Regulations of the Governor 
and Council of Bombay aforesaid.” 
The Supreme Court held that the quit-rent wes not “revenue” within the meaning 
ofthe Charter and that the act complained of was not warranted by the usageof the 
country and the Company’s regulations and that the Court had jurisdiction to 
entertain the action. The finding and judgment of the Supreme Court were re- 
versed by the Privy Council. In the course of his judgment, Lord Campbell at 
pp. 879 and 880 observed as follows : 

“ The point, therefore, is, whether the exception of jurisdiction only arises where the Defend- 
ants have acted strictly, according to the usage and p-actice of the country, and the Regulations 
of the Governor and Council. But upon this supposrcion the proviso is wholly nugatory ; for if 
the Supreme Court is to inquire whether the Defencants in this matter concerning the public 
revenue were right in the demand made, and to decide in their favour only if they acted in entire 
conformity to the Regulations of the Governor and Ccuncil of Bombay, they would equally 
be entitled to succeed, 1f the Statutes and the Charters contained no exception or prc viso for their 
protection. Our books actually swarm with decisions putting a contrary construction upon such, 
enactments, and there can be no rule more firmly established, than that if parties bona fide and. 
not absurdly believe that they are acting in pursuance of Statutes, and according to law, they are 
entitled to the special protection which the Legislature intended for them, although they have 
done an illegal act.” 

„Dealing with the argument that the above interpretation might deprive the ag- 
grieved party of any remedy, Lord Campbell szated (p. 878) : 

“ Whether the Plaintiff might have redress before any other tribunal,.can only be material 
in a doubtful construction of the Statutes and Chartets establishing the Court in which the action. 


1 (1947) 50 Bom. L. R. 524, P.C. 2 (1848-50) 4 M.I. A. 853. 
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was brought. 1f, by these Statutes and Charters, its jurisdiction in this action is clearly taken 
away, our decision could not be. influenced by the consideration, that the Plaintiff is left without 
remedy.” 

We are not aware of any later decision of the Privy Council in which the above 
observations have been dissented from. On the other hand, this High Court and 
other High Courts and the Federal Court have followed the above decision in several 
cases, and have held that s. 226 of the Government of India Act, 1985, and the 
corresponding s. 106 of the Government of India Act, 1919, applied in all cases in 
which the officer, whose act is challenged, bona fide and not absurdly believed that 
he was acting in pursuance of statute and according to law. 

In Best & Co. v. Collr., Madras,! Coutts-Trotter J. decided that a suit to declare 
that an agreement for composition of income-tax, entered into by theCollector but 
which had been repudiated by him, was binding upon him, could not lie on the 
Original Side of the High Court by reason of s. 106(2) of the Government of India 
Act, 1919. This decision was followed by a bench of the Madras High Court 
in Govindarajulu Naidu v. Secretary of State? and in Thyagaraja v. Collector, 
Madura, to which I have referred above. 

The question of the interpretation of the above section came up for consideration 
before Mr. Justice Rangnekar in Dewarkhand Cement Co. Ltd. v. Secretary of State.® 
In that case a suit was brought for `a declaration that the proper stamp duty 
chargeable on a certain document was Rs. 15,000’and not about Rs. 55,000 as asses- 
sed by the Superintendent of Stamps and for a decree for the refund of the excess 
améunt paid to Government. An objection was raised on behalf of Government 
that the Court had no jurisdiction to entertain the suit by reason of s. 106(2) of the 


‘Government of India Act, 1919. The plaintiff’s reply to this objection was that the 


construction put by the Stamp authorities upon the relevant provisions of the law 
was erroneous, that their act was not in accordance with law, and that conse- 
quently the jurisdiction of the Court was not taken away. Mr. Justice Rangnekar 
dealt with this contention in the following words (p. 826) : 

“Tt seems to me, however, that the.object of the statute plainly was to bar the jurisdiction 
of the Courts in any matter concerning the revenue and for the purpose of protecting the revenue. 
Therefore, in a protective statute of this nature it is difficult to construe the words in the latter 
part of the section in their literal and etymological meaning. For, itis obvious that if an act is 
done by the revenue authorities for the purpose of collecting the revenue, which they consider 
to be properly leviable in accordance with law, no special statutory protection is needed. The 
act is done in accordance with law and can never give rise to any cause of action oan the 
officers or the Secretary of Sta 
He quoted some observations made by Lord Campbell in Spooner v. Juddow 
and the following passage from Maxwell on the Interpretation of Statutes (9th 
edn.) at p. 289: 

“ It is obvious that the provisions in numerous statutes which limit the time and regulate 
the procedure for legal proceedings for compensation fcr acts done in execution of his office by 
a justice or other person, or ‘under’ cr ‘by virtue’ or ‘in pursuance’ of his authority, do 
not mean what the words, in their plain and unequivocal sense, convey, since an act done in 
accordance with law is not actionable, and therefore needs no special statutory protection. Such 
provisions are obviously intended to protect, in certain circumstances, acts which are not legal or 
justifiable, and the meaning given to them by a great number of decisions seems, in the result, 
to be that they give protection in all cases where the defendant did, or neglected, what is complained 
of, while honestly intending to act in ‘accordance with his statutory powers and, whether 
reasonably or not, believing in the existence of such facts or state of things as would, if really 
existing, have.justified his conduct.” 

It was pointed out to him that the view which he was taking might deprive the 
public of any remedy against what might be the wrong and arbitrary decisions of 
the Stamp authorities. Referring to this argument he stated at p. 828 as follows : 

“ It is alsa true that the decision of the stamp authorities practically for aU purposes is final; 
but, in spite of these considerations, it seems to me that it is difficult to get away from the plain 
meaning of the words in sec. 106(2) of the Government of India Act.” 


1 [1919] A. I. R. Mad. 715. 8 [1989] Bom. 820, 
2 (1926) I. L. R. 50 Mad. 449. ; 8.0. 41 Bom. L. R. 297. 
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He, therefore, held that the suit was barred by s.106(2) of the Government of India 
Act, 1919. This case was followed inBrunsguaard v. Secretary of State ;1 see also 
Dinshaw Shroff v. Commissioner of Income-tax, Ceniral.® The Calcutta High Court 
has taken a similar view in Thin Yick v. Secretary of State for India in Council? 
In that case a suit was brought before the High Court against the Secretary of 
State for a declaration that certain goods had been illegally seized and confiscated 
under the Sea Customs Act. It was held that the suit was barred by s. 106(2) 
of the Government of India Act, 1919. This case was plowed in Wan Ten Lang 
v. Collector of Customs. 

The question of the interpretation to be placed upon s. "226 has also been 
considered by the Federal Court in two cases: Governor-General in Council v. 
Raleigh Investment Co., Lid. and Governor General v. Shiromani Sugar Mills.6 In 


ae 


Governor-General in Council v. Raleigh Investment Co., Ltd., a suit was filed before ' 


the Calcutta High Court for a declaration that certain provisions of the Income- 
tax Act were ulira vires and for consequential refund. It was contended on 
behalf of Government that the suit was not maintainable in view of s. 226 of the 
Government of India Act, 1985. The Calcutta High Court by a majority of two 
to one overruled this objection on the ground that a matter can be held to concern 
revenue only when the law under which the revenue was claimed was itself valid, and 
that as in the Court’s view the relevant provisions of the law were invalid, the suit 
must be held to relate not to revenue, bit t to anillegal exaction. This view was 
not accepted by the Federal Court. In his judgment Spens C.J. stated (p. 244) : 
“ The learned Judges say that where the law imposing the revenue is itself illegal, a dispute 
in relation to it cannot be said to concern the ‘revenue.’ This argument, if pursued, to its logical 
limits, will prove too much. If even under a valid revenue Jaw a person who is not liable to be 
assessed is sought to be assessed to revenue, that claim may well be described as an ‘ illegal’ 
claim against him. Again, there may be a dispute between a tax-payer and the revenue authori- 
ties as to whether the tax-payer has or has not paid what was due from bim and if on investigation 
it should be found that he had paid what was claimed as still due, the claim as against him for 
further payment might well be described as ‘illegal’. If im such case the Court should be called 
upon to decide whether the claim was well founded in law before applying the Dar under s. 226, 
the provision would be practically rendered nugatory.” 
At p. 246 he observed : 
‘ “ But as we read s. 226, the bar is absolute, if the dispute concerns renenue, taking the word 
revenue’ ‘in its ordinary sense’.’” 

This case went in appeal to the Privy Council who decided it on another ground, 
viz. that the suit was barred by s. 67 of the Income-tax Act. The Privy Council 
expressed no opinion as to the effect of s. 226 of the Government of India Act, 1985. 
In Governor General v. Shiromani Sugar Mills a notice of demand in respect of 
income-tax due from a company was served upon the official liquidators after 
the company had gone into liquidation. The official liquidators pointed out to the 
Income-tax Department that the proper procedure was to lodge a claim in respect 
of arrears of tax alleged to be due from the company. Instead of adopting that 
procedure, the Income-tax Department decided to take action under s. 46 of the 
Indian Income-tax Act and a certificate asking the Collector to recover the amount 
as an arrear of land revenue was sent to the Collector of Allahabad under sub-s, (2) 
of this section. An application was then made by the Liquidators to the High 
Court praying that the Income-tax Officer should be directed to put in a formal 
claim to the official liquidators in respect of the amount of income-tax and for an 
order restraining the Collector from recovering the amount as an arrear of land 
revenue. It was contended before the High Court that it had no jurisdiction to 
interfere by injunction or otherwise in view of s. 226 of the Government of India 
Act. The Allahabad High Court did not accept this view, end ordered that the pro- 
ceedings before the Collector should not be proceeded with without leave of the 
Court. In appeal the Federal Court set aside the High Court’s order, and held that 
s. 226 deprived the High Court of its jurisdiction in the matter. Spens C.J. in his 


1 (1989) 42 Bom. L. R. 582. 4 [1989] 2 Cal. 541. 
2 (1942) 45 Bom. L. R. 81. 5 [1944] F. C. R. 229. 
3 [1989] 1 Cal. 257. 6 (1946) 48 Bom. L. R. 482, F.c. 
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judgment at pp. 491-492 observed as follows : 


“ But in our view the mote important question in this case is whether the act ordered or done 
in the collection of the revenue must in truth and in fact haye been ‘ according to the law for the 
time being in force,’ or whether it is sufficient that the person or persons ordering ordoing the act 
‘should bona fide and not absurdly have believed that the act was ‘ according to the law for the 
time being in force.’ Counsel for the appellant pressed us with the view that the latter only was 
sufficient to bring this case within s. 226(), and he relied upon, the well-known case of Spooner 
v. Juddowt. The learned Judges in the Court below were able to come to the conclusion that 
the principles of Spooner v. Juddow did not apply when the complaint was that the whole 
procedure was not according to the law for the time being in force, or that the revenue authorities 
had no legal power to do what they had done, as opposed to the complaint of some irregularity 
in carrying out procedure authorised by law oran irregularity in doing something which they had 
power todo. We regret that with respect we feel bound to differ from the learned Judges in their 
limited view of the application of the principles of Rechard Spooner v. Juddow. On the facts of 
that case, we doubt, if the officials were only guilty of a mere irregularity of procedure. But 
be that as it may, it seems to us that there is really no difference in principles between the case 
of an official believing bona fide and not absurdly that some illegal step which he takes in executing 
a legally authorized procedure is itself according to the law for the time being in force, and that 
of another official believing bona fide and not absurdly that the procedure which he adopts in a 
particular case is itself according to the law for the time being in force.” 


Although, therefore, the Federal Court was of the opinion that the procedure fol- 
lowed by the Income-tax authorities was ‘unauthorised by law’, it held that s, 226 
operated as a bar to the High Court’s entertaining the application made by the 
Liquidators and directed that it should be dismissed. 

It will, therefore, be seen that the provisions of s. 226 of the Government of India 
Act, 1985, and similar provisions contained in the earlier statutes, have always been 
interpreted to mean that if an officer does any act concerning the revenue or in the 
collection of revenue, bona fide and honestly believing that he is acting in accord- 
ance with his statutory powers, no suit or application in respect of such act can be 
entertained by the High Court, while exercising its original jurisdiction, even if 
such act is illegal or even if in doing the act the officer has not followed the procedure 
prescribed by law. 

K ae far as the present case is concerned, the Collector in his affidavit has stated as 
ollows : 


“ I say that in this case the Petitioner having been adjudged an insolvent and all his assets 
having vested in the Official Assignee of Bombay, it is not open to me in law to attempt to sell 
any of the properties of the Petitioner. In fact, from enquiries made by me, it is learnt that no 
assets have so far been realised by the Official Assignee of Bombay. According to the Petitioner’s 
own statement, the overwhelming proportion of his declared assets (over Rs. 7 lakhs) consist of 
assets which cannot be realised viz. shares in the Allied Agencies Ltd., of the declared value 
of Rs. 6,865,000 (which shares are not marketable) and time-barred claims on promissory notes. 
It is, therefore, very unlikely that any appreciable portion of the income tax dues could be realised 
by the Official Assignee by the sale of the assets vested in him. I further say that the condition 
” imposed by sec. 18 of the Bombay City Land Revenue Act, 1876, as regards attachment and sale 
of the Petitioner’s assets cannot be fulfilled in this case, as the Petitioner has been adjudged an 
insolvent and all his assets have therefore been placed out of the reach of the Collector of Bombay, 
having become vested in the Official Assignee of Bombay, by operation of law. In view of the 
above fact, it is not open to me to sell any of the Petitioner’s assets and the said condition imposed 
by ses. 18 of the Land Revenue Act cannot, therefore, be fulfilled. i 

“ After consideration of all the aforesaid facts and after hearing the Petitioner’s Counsel 
Mr. K. M. Munshi and after having bona fide and honestly exercised the discretion vested in me 
by law I was of opinion that the income tax dues would not be realised if the Petitioner was 
released and it was, therefore, expedient to detain the Petitioner under the powers conferred on 
me in that behalf under the provisions of sec. 18 of the Bombay City Land Revenue Act, under 
which imprisonment is not to exceed one day for each rupee of the arrears.” 


It is clear from these statements made by the Collector that he passed his order for 
the detention of the applicant under the bona fide belief that he had authority to 
make such an order under s. 18 of the Bombay City Land Revenue Act. Mr. 
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Seervai also stated that in view of the Colleztor’s affidavit he did not wish to 
press the allegations that the Collector had acted mala fide. In fact from the num- 
ber of points raised and debated before us, it will be difficult to hold that he has 
acted mala fide or absurdly. “The present application is consequently barred by 
s. 226 of the Government of India Act, 1985. 

We have, therefore, no jurisdiction to interfere in this case. Accordingly, we 
dismiss the application and discharge the rule. No order as to costs. ‘ 


Rule discharged. 
APPELLATE CIVIL. 


Before Mr. Justice Gajendragadkar and Mr. Justice Jahagirdar. 
VISHNUPRASAD NARANDAS MODI v. NARANDAS MOHANLAL MODI.* 
Court-fees Act (VIZ of 1870, Bombay Amendment), Sch. If, Art. 17, cl. (vii), Secs. 7 (v), 13, 14, 

15— Suit for partition—Appeal wn such suut—Clause (vit) applies to appeal by plaintiff or defen- 
dant tn such suit—Ctoil Procedure Code (Act V of 1908), Sec. 151—Power of Court to order 
refund of court-fees paid wn excess. i 

A suit for partition of property belonging to a joint Hindu family talls under sch. II, 
Art. 17, cl. (vit), of the Court-fees Act, 1870, as amended in Bombay, and is chargeable with a 
court-fee of Rs. 15, 1rrespective of the contentions urged by the defendants in resisting the 
plaintiff's claim for partition. A suit for partition falls under cl. (vit) as “any other suit 
where it is not possible to estimate at a money value the subject-matter in dispute and which 
is not otherwise provided for by the Court-fees Act.” 

If an appeal arises from a suit which falls under art. 17, the court-fee payable on the memo- 
randum of appeal is the same as that payable on the original plaint in the suit. The article 
refers to an appeal arising from certain specified suits and makes no distinction as to whether 
the appellant is the plaintiff or the defendant. 

An appeal preferred by the defendant in a suit for partition against a decree based on the 
finding that the properties in suit are the properties of the undivided family and do not 
belong to the defendant as his exclusive properties, falls under art. 17, cl. (vii), as amended 
in Bombay. 

Shankar Maruti v. Bhagwant Gunaji,' followed. 

Diwan Chand v. Dhani Ram, Jyoti Prasad Singha Deo v. Jogendra Ram Ray’, Parmeshur 
Din v. Har Govind Prasad,‘ Jai Pratap Narain v. Rabi Pratap Narain,’ and Nand Kishore 
Kumar v. Achambit Kumar,’ relied on. 

The Court has power, under s. 151 of the Code of Civil Procedure, 1908, to order refund of 
court-fees paid in excess either by mistake, inadvertence or oversight, even in cases not 
covered by ss. 18, 14 and 15 of the Court-fees Act, 1870. 

Ahmed Ebrahim v. Government of Bombay,’ Abdul Majid Mridha v. Amina Khatun®, Vishnu 
v. Ramunnt,® and Jagdesh Chowdhury v. Radha Dubey,” relied on. 

Suir for partition of property belonging to an undivided Hindu family. 

The family consisted of Narandas (plaintiff) the father, Vishnuprasad, (defendant 
No. 1), the son by his first wife Bar Rewa, Bai Chanchal (defendant No. 2) his 
second wife, and Bachubhai (defendant No. 81, his another son by his second wife, 
who was in gestation at the date of the suit but was born shortly afterwards. 

The plaintiff sued on February 26, 1942, to recover his one-fourth share by parti- 
tion of the joint family properties. He valued the claim at Rs.11,000-4-0 and paid 
ad valorem court-fees over it. 

Defendant No. 1 contended inter alia that a house (lot No. 1) did not belong to 
the joint family but was of his exclusive ownership as it was purchased during his 


* Decided, October 8, 1948. First Appeal 5 (1880) I. L. R. 52 All. 756. 
No. 1 of 1945, from the decision of B. G. Desai, € (188V L L'R. 16 Pat. 491. 
Joint Civil Judge, Senior Division, at Ahmeda- 7 [1948] Bom. 25, 
bad, in Civil Suit No. 28 of 1942. 8.C. 44 Bom. L. R. 912. 

1 (1948) 49 Bom. L. R. 72, £.B. 8 [1942] 2 Cal. 258. 

2 aan I. L. R. 22 Lah. 284, F.B. 9 ftoao} A. I. R. Mad. 208. 

8 on I. L, R. 56 Cal. 188. . 10 (1927) I.L. R. 6 Pat. 599, 

4 (1988) I. L. R. 14 Luck. 846. 
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minority in his name from out of the stridhan money belonging to his mother 
Bai Rewa. 

This contention was negatived by the trial Judge who awarded a one-fourth share 
to the plaintiff on partition of the suit properties. 

Defendant No. 1 appealed to the High Court (F. A. No. 1 of 1945) valuing claim 
in appeal at Rs. 18,950 and paid ad valorem court-fees on that amount. On January 
11, 1946, the Full Bench decision in Shankar Maruti v. Bhagwant Gunaji (49 Bom. 
L. R. 72, F.B.) was given. 

The appeal was heard by Gajendragadkar and Jahagirdar JJ., on August 28, 
1948, when their Lordships dismissed the appeal with costs. 

N.C. Shah, advocate for the appellant, applied to the Court for refund of the 
court-fees paid in excess in view of the decision in Shankar Marutt’s case. 

The advocate was asked to argue the point before the Taxing Officer, who in view 
of the importance of the question referred it to the Court on September 16, 1948. 

The reference was heard on October 8, 1948. 


N. C. Shah, for the appellant. 
B.G. Thakor, Assistant Government Pleader; amicus curiae. 


GAJENDRAGADKAR J. When we dealt with First Appeal No. 1 of 1945 and dis- 
missed it with costs on August 28, 1948, Mr. N. C. Shah for the appellant applied 
for a refund of court-fees paid by him on the memo of his a ape on the ground that 
through mistake excessive court-fee had been paid by the appellant. We then 

„directed him to argue this matter before the Taxing Officer and left it open to the 
Taxing Officer to send the matter back to us if he felt any difficulty in deciding it or 
if he otherwise thought that the point was of such importance that it should be 
disposed of by a judgment from the Court itself. Accordingly the matter was ar- 
gued before the Taxing Officer and he has sent it back to us because he says there is 
no ruling of our Court on the point in question and that the said point is hkely to 
arise in many other appeals. That is how this matter has come to us again for the 

determination of the question of the proper court-fees payable in the present appeal. 

This question arises in this way: When the plaintiff filed the present suit for 
“partition he paid court-fees on the value of the subject-matter of the suit on the 
basis that the suit fell within s. 7(v) of the Court-fees Act. In fact that is how all 
suits for partition were being valued for the payment of court-fees at that time. 
Subsequently, however, it has been held by a Full Bench of this Court in Shankar 
„Maruti v. Bhagwant Gunaji' that in a suit for partition of joint family property, 
where the plaintiff claims to be in constructive possession with other coparceners, 
the court-fee payable on the plaint is under sch. II, art. 17, cl. (vii) (according to the 
Bombay Amendment) of the Court-fees Act, 1870, a fixed fee of Rs. 15. It was 
further held that such suits are not governed either by s. 7 (iv) (b) or by s. 7 (v) of the 
said Act. A contrary view had been taken in Balvant Ganesh v. Nana Chintaman? 
and Dagdu v. Totaram® and until the decision in Shankar Maruti v. Bhagwant 
Gunaji the practice consistently was to treat the partition suits asfalling under s. 7 
(v) of the Court-fees Act. This question was considered exhaustively by the Full 
Bench who ultimately came to the conclusion that (p. 81) : 

“In view of the weight of authority, it should now be declared that the (earlier) Bombay de- 
cisions are“not good law, and that this Court should fall into line with all other High Courts, 
and should hold that, where in a suit for partition the plaintiff claims to be in constructive 
possession with the other coparceners of the joint property, the suit falls under schedule IT, 
‘art. 17, clause (vii) (according to the Bombay amendment) and the court-fee payable is the 
.fixed fee, which under the present Act is Rs. 16.” 

The contention for the appellant is that through mistake he followed the old practice 
and paid excessive court-fees on the wrong basis that the appeal like the original 
suit from which.it arises fell under s. 7 (0) of the Court-fees Act. On the other hand, 
it has been urged by Mr. Thakor who has appeared amicus curiae in these proceed- 
ings at our instance that what is true about a partition suit may not necessarily 


1 (1946) 49 Bom. L. R. 72, F.B. 8 (1909) I. L. R. 88 Bom. 658, 
2 (1898) I. L. R. 18 Bom.-209. 8.c. 11 Bom. L. R. 1074. 
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-bé true about an appeal -like the present where the appellant is defendant No. 1. 
The argument is that defendant No. 1 claimed to be in exclusive possession of 

-certain properties in suit on the allegation that they were his separate properties. 
This contention has been negatived to some extent and it is against the decree based 
on the finding on this issue that the present appeal has been preferred. In such 
a case the appeal should be treated as one in which a claim for the possession of land 
is involved and should as such fall under s. 7(v). We are however unable to accept 
this contention. In view of the Full Bench decision it cannot any longer be con- 
tended that a suit for partition does not fall under sch. II, art. 17, cl. (vit), and this 
would be so whatever be the contentions urged by the defendants while resist- 
ing the plaintiff's claim for partition. Articl217 provides for court-fees in respect 
of plaint or memorandum of appealin the siits mentioned in that article. A 
suit for partition falls under cl. (vit) of this article as “‘any other suit where it 
is not possible to estimate at a money value the subject matter in dispute and 
which is not otherwise provided for by the Court-fees Act.” Reading this 
article by itself, apart from authorities, it seems to us clear that if an appeal 
arises from a suit which falls under art. 17, the court-fee payable on the memoran- 
dum of such an appeal must be the same as that payable on the original plaint in the 
suit. This article refers to an appeal arising from certain specified suits and makes 
no distinction as to whether the appellant is-the plaintiff or thé defendant. That 
being so it seems to us that the proper court-fees payable on the present memoran- 
dum of appeal would be those required by art. 17, el.- (vit), of sch. II, of the Court- 
fees Act. 


Besides, we see no difference in principle between an appeal preferred by a plain- 
tiff and that by a defendant. The plaints in partition suits always seek parti- 
tion of the properties on the allegation that ey pene to an undivided family. 
If in such cases it is found by the trial Court that some of the properties do not 
belong to the undivided family as alleged in tke plaint, but are the exclusive pro- 
perties of some of the defendants, the plaintiff's claim in respect of those properties 
would naturally be dismissed. In such a case if the plaintiff prefers an appeal 
against the decree dismissing a part of his claim, it is not suggested that the proper 
court-fees on the memorandum of his appeal would not be the same as on his original 
plaint. If that is so, it is difficult to appreciate why an appeal preferred by the 
defendant against a decree based on the finding that the properties in suit are the 
properties of the undivided family and that they do not belong to the appellant- 
defendant as his exclusive properties should not similarly fallunder art. 17, cl. (ott), 
of sch. II. The nature of the suit is primarily determined by the allegations con- 
tained in the plaint and this would not be affected by the contentions urged on 
behalf of the defendant. The suit onthe whole would still continue to be a parti- 
tion suit, and for the purposes of an appeal it would still be an appeal from a parti- 
tion suit notwithstanding the natare of the findings recorded by the trial Court and 
without reference to the question asto who the sppellant is. That being our view, 
we think the appellant in this case’ has paid excessive court-fees by treating the 

_appeal as falling under s. 7 (v) of the Court-fees Act. 
This question was considered by a Full Bench of the Lahore High Court in Diwan 
-Chand v. Dhani Ram. Tek Chand J., who delivered the main judgment for the 
Full Bench, referred to the words used in the material paragraph of art. 17 of sch. II 
and observed that the provision in the article relating to memoranda of appeal is 
identical with that relating to theplaint in the suit specified, and, therefore, if the 
appeal arises from such a suit the fee payable thereon is the same and it is im- 
material what the findings of the Courts below are and whether the appeal is presented 
by the plaintiff or the defendant. Substantially the same view has been expressed 
in Jyoti Prasad Singha Deo v. Jogendra Ram Ray,? Parmeshur Din v. Har Govind 
Prasad, Jai Pratap Narain v. Rabi Pratap Narain,‘ and Nand Kishor Kumar v. 
Achambit Kumar ~ : : 


1 (oa) I. L. R. 22 Lah. 284, F. B. 4 (1980) I. L. R. 52 All. 758. 
2 (1928) I. L. R. 56 Cal. 188. F 5 (1987) I. L. R. 16 Pat. 491. 
3 (1938) I. L. R. 14 Luck. 846. : oP ot 
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Then it is urged by Mr. Thakor that even if it beheld that excessive court-fee has 
been paid by the appellant there would be no justification for granting a certificate 
of refund as claimed by the appellant because this case does not fall within the 
purview of ss. 18, 14 and 15 of the Court-fees Act. The argument is that the power 
of the Court to issue a certificate of refund of court-fees is confined to cases falling 
under any of the three aforesaid sections of the Court-fees Act. ` This contention, 
however, is not well founded. There is ample authority in support of the proposi- 
tion that even in cases not covered by ss. 18, 14 and 15 of the Court-fees Act the 
Court can under s. 151 of the Code of Civil Procedure order refund of court-fees 
paid in excess either by mistake, inadvertence or oversight (vide Ahmed Ebrahim v. 
Government of Bombay,’ Abdul Majid Mridhav. Amina Khatun,*? Vishnuv. Ramunnt3 
and Jagdesh Chodhury v. Radha Dubey*). As we have already pointed out, the 
payment of excessive court-fees in this case was due to the fact that under the 
earlier decisions of this Court suits for partition and appeals arising therefrom were 
wrongly treated as falling under s. 7(0) of the Court-fees Act. In sucha case we have 
no hesitation in holding that it would be open to us to grant a certificate to the 
appellant entitling him to a refund of the court-fees amount paid by him in excess. 

Then it is suggested that the appellant should be required to pay by way of court- 
fees three times the amount which the plaintiff would have had to pay in a partition 
suit. This argument proceeds on the basis that the decree under appeal declares 
the shares of the plaintiff and defendants Nos. 2 and 8 besides defendant No. 1, whois. 
the appellant, with theresult that the appeal in effect is an appeal against three de- 
crees passed respectively in favour of the plaintiffs and defendants Nos. 2 and 8, From 
the material on the record we are not satisfied that decrees in favour of defendants 
Nos. 2 and 8 have in fact been drawn up in the present case. That would be done 
only after the said defendants pay proper court-fees in that behalf. That being so, 
we do not think it necessary to consider the question as to the proper court-fees if 
three decrees had in fact been drawn. The present appeal was filed and treated as 
against the decree passed in favour of the plaintiff in his suit. Treating it as such, 
we hold that the proper court-fees payable on the memorandum of appeal would be 
under the present amendment provisions of sch. II, art. 17, cl. (ott), of the Court-fees 
Act, Rs. 18-12-0. We accordingly direct that a certificate should be issued in favour 
of the appellant authorising him to claim a refund of the balance of the court-fees. 
paid by him on his memorandum of appeal. 

We wish to express our thankfulness to Mr. Thakor who appeared amicus curiae 
in these proceedings at our suggestion. 

i Order accordingly. 





Before the Hon’ble Mr. M. C. Chagla, Chief Justice. 
RAMCHANDRA NARAYAN KULKARNI v. JIJABA RANGNATH JADHAV.* 
Bombay Agricultural Debtors’ Relief Act (Bom. Act XXVII of 1939), Secs. 85, 86—Dekkhan 
Agriculturists’ Relief Act (Bom. Act XVII of 1879), Secs. 10A, 15D-—Rombay General Clauses 
Act (Bom. Act I of 1904), Sec. 11—Bombay Agricultural Debtors’ Relief Act made applicable 
to Pandharpur—Suitt filed under Dekkhan Agriculturists’ Relief Act after lapse of three years- 
—Maintainability of sui. . 

The Bombay Agricultural Debtors’ Relief Act, 1989, was made applicable to Pandharpur 
on January 1, 1942. Section 85 of the Act provided that the Dekkhan Agriculturists’ 
Relief Act, 1878, should cease to have force on the date on which a Board was established, 
It was, however, provided by s. 86 that that Act was deemed to remain in force for purposes of 
institution of suits for a period of three years from the date. The plaintiff filed a suit under 
8.15 D read with s. 10A of the Dekkhan Agriculturists’ Relief Act, 1879, in the Court of the 
Civil Judge at Pandharpur on January 3, 1045, as the Court was closed on the Ist and 2nd 
of January 1945. On the question whether the suit was filed within time, it was contended’ 


1 [1948] Bom. 26, Application No. 293 of 1948, from an order 
8.c. 44 Bom. L. R. 912. parsed by A. K. Phadkar., District Judge at 

2 942] 2 Cal. 258. holapir, confirming the decree pas by 
8 ter A. I. R. Mad. 208. $ K. - Hanbarhatty, Civil Judge, Junior 

. 4 (1927) I. L. R. 6 Pat. 599. Division, at Pandharpur, in Suit No. 271 of 


* Decided, December 10, 1948. Civil Revision _ 1945. 
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by the plaintiff that s. 11 of the Bombay General Clauses Act, 1904, applied and his suit was, 
therefore, within time :— ` 

Held, that the plaintiff’s right to file a suit was under the Dekkhan Agriculturists’ Relief 
Act, 1879, and not under the Bombay Agricultural Debtors’ Relief Act, 1989; that s. 11 
of the Bombay General Clauses Act did not apply and that the suit being out of time was 
not maintainable. 

The Legislature has not allowed any suits to 3e filed after the Dekkhban Agriculturists’ 
Relief Act, 1879, is repealed. It merely fixes a period when the Dekkhan Agriculturists’ 
Relief Act shall stand repealed, and once that Act is repealed, the right of the plaintiff to 
file a suit under that Act disappears. That right is not saved by the Bombay Agricultural 
Debtors’ Relief Act, 1989, nor is any permission given to the plaintiff to file a suit after the 
Dekkhan Agrticulturists’ Relief Act has been repealed. 

Tue Bombay Agricultural Debtors’ Act, 1989, was made applicable to Pandhar- 
pur on January 1, 1942. Ramchandra (plain-iff) filed the present suit as an agri- 
culturist, under s. 15D read with s` 10A of the Dekkhan Agriculturists’ Relief Act, 
1879, against Jijaba (defendant) on January 8, 1945, in the Court of the Civil Judge 
at Pandharpur, as the Court was closed for Christmas holidays from December 24, 
1944, to January 2,1945. The trial Judge held that the suit was not maintainable 
and dismissed it, observing as follows :— 

“Tt is an admitted fact that the D. A. R. Act was not in operation or in force on 8-1-45 in the 
Pandharpur and Sangola Talukas. It is immaterial whether the Court was op2n or closed on 
1-12-1944, which was the last day on which such suits could be instituted. But the Act became 
a dead letter in this area as from 1-1-45, and the provisions of the Limitation Act or the General 
Clauses Act cannot be invoked to revive it.” 

The plaintiff applied in revision to the District Judge at Sholapur who dismissed 
the application observing as follows :— 

“Then, it is urged that Section 11 of the Bombay G2neral Clauses Act, 1904, would apply and 
the suits filed on 3rd January 1945, can be deemed tc be maintainable....The contention that 
under Section 86 (Bombay Agricultural Debtors’ Relief Act) referred to above suits are directed 
or allowed to be instituted within the said period of three years is again fallacious and untenable. 
Tf an Act provides that a certain payment shall be made in the Court or in a certain office within 
thirty days and on the 80th day the Court or the office is closed, the payment on the following 
day can be deemed to be in order under this sectionl1. If the Act provides that an application 
be made or a suit instituted on a certain day or within a certain period, this Section 11 will come 
into play if on that day or the last day of the period the Court is closed. The Bombay Agricul- 
tura) Debtors’ Relief Act, 1929, provides that an application under the Act shall be made within 
six months to such an applicaticn. The said section 11 will apply. But this section 11 does not 
provide that any Act or law which, the legislature has said, shall cease to be in operation on a 
certain day, shall be deemed to be in operation on th2 following day on the ground that on the 
day on which it ceased to be in operation the Courts were closed.” 

The plaintiff applied in revision to the High Court. 


N. M. Hungund, for the awe 
M. W. Pradhan, for A. A. Adarkar, for the opponent. 


Cuacia C.J. This is an application in revision against an order made by the 
District Judge, Sholapur, holding that asuit under s. 15D read with s. 10A of the 
Dekkhan Agriculturists’ Relief Act, 1879, instituted on January 8, 1945, in the 
Court of the Civil Judge, Junior Division, Pandharpur, was not maintainable and 
must be dismissed. 

- The Bombay Agricultural Debtors’ Relief Act of 1989 was made applicable to 
Pandharpur on January 1, 1942. Section 85 of the Bombay Agricultural Debtors’ 
Relief Act, 1989, provides that on the date cn which a Board is established, the 
Dekkhan Agriculturists’ Relief Act, 1879, shall cease to have force in such area, 
Under s. 86, however, the Dekkhan Agriculturists’ Relief Act is deemed to remain 
in force in such area for purposes of institution of suits for a period of three years 
from the date when the Board is established. Therefore it 1s not disputed that 
for three years after January 1, 1942, the Dexkhan Agriculturists’ Relief Act was 
in force and an agriculturist could have filed a suit under that Act. It is also not 
disputed that when the plaintiff filed this suit the three years’ period had elapsed 
and the Dekkhan Agriculturists’ Relief Act had ceased to be in force. But 
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Mr. Hungund on behalf of the applicant contends that he is entitled to resort to s. 11 
of the Bombay General Clauses Act, 1904, and if that Act applies, then according 
to him the suit is within time. Now, the Courts wereclosedon January 1 and 2 and 
Mr. Hungund’s argument is that as the last day on which he could have filed his suit 
was January 1, 1945, and on that day the Court was closed, he was entitled to file 
the suit on the next day on which the Courts reopened and that day was January 8, 
1945, and he having filed the suit on January 8, 1945, his suit is maintainable. 
‘Turning to the Bombay General Clauses Act, s. 11, what it provides is that : 
‘Where, by any Bombay Act made after the commencement of this Act, any act or proceeding 


+ ds directed or allowed to be done or taken in any Court or office on a certain day or within a 


prescribed period, then, if the Court or office is closed onthat day or the last day of the prescribed 
period, the act or proceeding shall he considered as done or taken in due time if it is done or taken 


{| on the next day afterwards on which the Court or office is open.” => 


i 


‘This section only applies to acts or proceedings which are directed or allowed to be 
done or taken. Mr. Hungund’s contention is that he was allowed to file a suit under 
the Bombay Agricultural Debtors’ Relief Act till January 1, 1945, and therefore as 
on that date the Court was closed, he should be permitted to file a suit on the next 
day when the Court was opened. The obvious fallacy underlying this argument is 
that the plaintiff was not allowed to file the suit under the Bombay Agricultural 
Debtors’ Relief Act. His right to file a suit was under the Dekkhan Agriculturists’ 
Relief Act, and in order to invoke the assistance of s. 11, what the plaintiff has got to 
establish is that some application was directed or allowed to be taken within a 
prescribed period or on a particular day under the Bombay Agricultural Debtors’ 
Relief Act. Far from allowing any application to be taken, the Bombay Agricultu- 
ral Debtors’ Relief Act directs that the Dekkhan Agriculturists’ Relief Act shall 
cease to be in operation after a prescribed period. The position might have been 
different if the Bombay Agricultural Debtors’ Relief Act had repealed the Dekkhan 
Agriculturists’ Relief Act and after repealing itit had allowed the plaintiff to file a 
suit within a prescribed period. But that is not what the Legislature has done. 
The Legislature has not allowed any suits to be filed after the Dekkhan Agricultu- 
Tists’ Relief Act is repealed. It merely fixes a-period when the Dekkhan Agricul- 
tursts’ Relief Act shall stand repealed, and once that Act is repealed, the right of the 
plaintiff to file a suit under that Act disappears. That right is not saved by the 
Bombay Agricultural Debtors’ Relief Act, nor is any permission given to the plain- 
tiff to file a suit after the Dekkhan Agriculturists’ Relief Act has been repealed. 
‘ Mr. Hungund also attempted to argue that the period of three years mentioned 
in s. 86 was a period of limitation prescribed for the filing of the suit under the 
Dekkhan Agriculturists’ Relief Act, and therefore I should bring to the assistance 
of the plaintiff the provisions of s. 4 of the Indian Limitation Act. Without decid- 
ing whether s. 4 of the Limitation Act has any application whatever, I refuse to 
accept the contention that s. 86 provides any period of limitation for the filing of 
suits under the Dekkhan Agriculturists’ Relief Act. The period of limitation for 
filing a redemption suit is provided by the Limitation Act itself and s. 86 doesnot 
deal with the question of limitation at all. It merely keeps the Dekkhan Agri- 
culturists’ Relief Act alive, as it were, for the p ses of institution of suits up to a 
particular date. When that date is passed, that Act is no longer in force, and what- 
ever rights a litigant may have under that Act disappear. Therefore, in my opinion, 
the learned Judge below was right in coming to the conclusion that he did. 
Therefore the revision application fails. Rule is discharged with costs. 


Rule discharged. 
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Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Dixit. ; 
WALCHAND RAMCHAND KOTHARI v. YESHWANT DEORAO 
DESHMUKH.* 

Civil Procedure Code (Act V of 1908), Sec. 48—Indian Limitation Act (IX of 1908), Sec. 14—Decree 
for accounts passed in 1932—Darkhast for execution of decree filed after period of limitation in 
1946—Payment of deficit court fees in 19385—Whether period of limitation runs from date of 
decree—What constitutes fraud within s. 48—Application by decree-holder to adjudge judgment- 
debtor insoluent—Application by decree-holder to execute decree against same judgment-debtor— 
Whether previous application for “the same relief” within 3.14(2) of the Indian Limitation Act. 

In a partnership suit the plaintiff obtained a decree for accounts on December 6, 1982, 
which, after providing for the amount to be paid by the defendants to the plaintiff, ended up. 
by saying that “the plaintiff to pay the deficient court-fee stamp before the execution of this. 
decree.” On December 5, 1985, the plaintiff paid the deficit in the court-fee as the full 
court-fee was not paid when the plaint was presented. On October 4, 1946, the plaintiff 
filed a darkhast for execution of the decree. It was contended by the defendants that under 
s. 48 of the Civil Procedure Code, 1908, the decree was time-barred inasmuch as it was passed’ 
on December 6, 1982. The plaintiff contended that the decree was a conditional decree 
which came into operation only when the deficit court-fees were paid on December 5, 1985, and. 
was therefore in time :— š 

Held, (1) that the decree was time-barred as the period of limitation unders. 48 of the Civil, 
Procedure Code ran from the date of the decree and not from the date when the plaintiff paid 
the deficit in court-fees ; 

(2) that the provision in the decree regarding the payment of the deficit court-fees did not. 
make it a conditional decree. 

Rango v. Gopal,’ distinguished. 
Babu Ram v. Gopal Sahai,* not followed. 
Mohammad Sadique Mian v. Mahabir Sao,’ referred to. 

The attempt on the part of the judgment-debtor to conceal his property, to deny its owner- 
ship and to put forward a mere benamidar as the real owner of that property would constitute 
fraud within the meaning of s. 48 of the Civil Procedure Code, 1908. 

Bhagu Jetha w Malek Rawasaheb,‘ referred to. 

The decree-holder applied for adjudication as insolvent of the judgment-debtor on August 
10, 1987. On December 14, 1942, the Court held that it had no jurisdiction to proceed with 
the application for adjudication and returned it to the decree-holder to be presented to the 
proper Court. In an application to execute the decree it was contended by the judgment- 
debtor that under s. 14 of the Indian Limitation Act, 1908, the whole period from August 10, 
1987, to December 14, 1942, should be excluded as he was prosecuting his application for 
adjudication in a Court which had no jurisdiction :— 

Held, that the application of the’ decree-holder to adjudge the judgment-debtor insolvent 
was not an application for “the same relief” as the application for execution of the decree 
against the judgment-debtor within the meaning of the expression as used in s. 14 (2).of the 
Indian Limitation Act and, therefore, the period could not be excluded in computing the 
period prescribed for the application for execution. 

Jat Kishan Singh v. The Peoples Bank of Northern India, followed. 
Vatthilinga v. Narayanaswamt* and Larmiram vw. Bhala Shankar,’ not followed. 
Yesuwant (plaintiff), Walchand, Hirachand and Maganlal (deferdants Nos. 1 

to 8) were partners in a business in oil carried on at Poona. On August 80, 1929, 

the plaintiff filed a suit in the Court of the Subordinate Judge at Poona for dissolu- 

tion of partnership and accounts against the defendants and obtained a prelimi- 

nary decree on February 20, 1981. The final decree was passed on December 6, 

1982. At the end of this decree there was a direction that the decree-holder should 

pay the deficit court-fee stamp before executing the decree. The plaintiff paid 

the deficit stamp on December 5, 1935, with the permission of the Court. The 
plaintiff then got the decree transferred to theSholapur Court for execution and the 


* Decided, January 27,1948. First Appeal 8 (1042) I. L. R. 21 Pat. 836. 
No. 281 of 1947, from an order passed by 4 (1885) I. L. R. 9 Bom. 818. 
- S. R. Kaprekar, Civil Judge (Senior Division) 5 (1944) I. L. R. 25 Lah. 451, F.B. 
at Poona, in Special Darkhast No. 75 of 1948. 8 [1948] A. I. R. Mad. 457. 
1 (1938) 40 Bom. L. R. 1278, 7 Hola 16 Bom. L. R. 612. 
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decree was transferred on February 7, 1985. He filed a darkhast in the Sholapur 
Court on February 15, 1986. That darkhast was struck off on June 25, 1987. 
He filed another darkhast on June 24, 1940, and that darkhast was struck off on 
September 9, 1940. ; 

In the meantime on August 10, 1987, the plaintiff filed an application to the 
Sholapur Court for adjudicating the judgment-debtors as insolvents. The in- 
solvency application was returned to the plaintiff on December 4, 1942, for want of 
jurisdiction. In 1941 a creditor of the plaintiff, one Tendulkar, got a money 
decree against him and filed a darkhast for attaching the plaintiff’s decree against. 
the defendants. The decree was attached and Tendulkar filed a darkhast for 
executing it. This darkhast was disposed of on December 7, 1944. 

On December 8, 1945, the plaintiff applied to the Poona Court for recalling the 
decree which had been transferred to ‘the Sholapur Court. The Court passed an 
order that the decree should be recalled from-the Sholapur Court. 

On October 4, 1946, the plaintiff filed the present darkhast for the execulior 
of his decree contending that the darkhast was within limitation and that defen- 
dant No. 1 had fraudulently concealed his property between January 1941 and 
April 1944 with a view to screen that property from his creditors. Defendant 
No. 1 inter alia contended that the darkhast was barred by limitation under s. 48 
of the Civil Procedure Code, 1908, and also under art. 182 of the Indian Limitation 
Act. 

The trial Judge held that the darkhast was not barred either under s. 48 of the 

- Civil Procedure Code or under art. 182 of the Indian Limitation Act and ordered 
the darkhast to proceed. 

Defendant No. 1 appealed to the High Court. 


R. N. Bhalerao, and V. R. Gadkari, for the appellant. | 
H.C. Coyajee, with R. G. Karnik and Y. V. Chandrachud, for the respondent. 


Š Cmacta C. J. This is an appeal frdm an order of the Civil Judge, Poona, by 
which he directed that the darkhast filed by respondent No. 1, the decree-holder, 
should proceed. The facts leading up to this appeal are briefly these. 

Respondent No. 1 filed a partnership suit against the appellant, defendant No. 1, 
and respondent No. 2, defendant No. 2, in the Court of the Joint First Class Sub- 
ordinate- Judge at Poona and a preliminary decree for accounts was passed om 
February 20, 1981. The ‘final decree was passed on December 6, 1932. On: 
December 5, 1985, the plaintiff paid the deficit in the court-fee as the full court-- 
fee had not been paid when the plaint was presented, and on the same day he applied’. 
for transfer of the decree to the Sholapur Court, and pursuant to that application 
the decree was transferred on February 7, 1985. He filed a darkhast in the 
Sholapur Court being Darkhast No. 888 of 1986 on February 15, 1986, The 
darkhast was struck off on June 25, 1987. He filed another darkhast being 

` Darkhast No. 946 of 1940 on June 24, 1940, and that darkhast was struck off on: 
September 9, 1940. On December 8, 1945, he applied to the Poona Court for 
recalling the decree which had been transferred to the Sholapur Court. Om 
October 4, 1946, he filed the present darkhast for execution of the decree on which 
the learned Judge made the order from which this appeal is preferred. 

Three contentions have been raised before us by the appellant, judgment-debtor 
No. 1. The first contention is that inasmuch as the decree was passed on Decem- 
ber 6, 1982, under s. 48 the decree is time-barred and incapable of execution. The 
learned Judge below took the view that the decree did not become executable till 
December-5, 1985, when the deficit in the court-fee stamp was made good, and 
according to him for the purpose of s. 48 of the Code limitation began to run not 
from December 6, 1982, but from December 5, 1985. That seems to us to be 
contrary to the plain language ofs. 48. The period of 12 years has to run from the 
date of the decree sought to be executed and there can be no doubt that the date 
of the decree in this case is December 6, 1982. It is contended that the decree is a 
conditional decree and it came into operation only when the deficit court-fees 
were paid, and the language of the decree itself is relied upon for this argument. 
After providing for the amount to be paid by defendants Nos. 1 and 2 to the plain- 

L. R.—89 
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- tiff, the decree ends up by saying that ‘“‘the plaintiff to pay the deficient court fee 
stamp before the execution of this decree.” In our opinion, this provision in the 
decree does not make the decree a conditional decree. The decree was capable of 
execution from the moment it was passed drovided the plainiff paid the deficit 
in court-fees. If the plaintiff had chosen to pay the deficit in court-fees on De- 
cember 6, 1982, he could have executed the decree on that very day. It is im- 
possible to contend that the plaintiffby putting off the payment of deficient court- 
fee stamps could extend the period of limitation. Further, it was really unnecessary 
and redundant to make this provision in ths decree itself because under s. 11 of | 
the Court-fees Act even without such a provision the plaintiff could not have . 
executed his decree without the payment of the deficient court-fees. Mr. Coyajee | 
for respondent No. 1 has relied on a decision of this Court reported in Rango v. 
Gopal.’ In that case a suit was filed by two panchas of the temple of Shri Narsinha 
against two managers of the temple for accounts on the ground of mismanagement ( 
and a decree was passed against these two defendants, and the decree directed 
that the amount should be recovered first from defendant No. 1 by taking all ; 
legal steps against him, and the balance, if any, was to be recovered from defendant 
No. 2. The decree was substantially confirmed on appeal by the District Court. 
This Court in second appeal confirmed the decree of the lower appellate Court 
but directed that execution should be stayed until the appointment of a receiver 
was made in another suit under s. 92 of the Code of Civil Procedure, relating to the 
same temple, which was then pending. That suit was decided subsequently and 
-a committee for management of the temple was appointed and Mr. Justice 
Broomfield and Mr. Justice Norman on these facts held that where a decree is 
not capable of execution, except on the happening of a particular contingency, 
time under s. 48 of the Code does not begin to run until that contingency occurs, 
and according to Mr. Justice Broomfield in his judgment at page 1284, the decree 
passed by the High Court was not capable of execution at all on its date and s. 48 
therefore could not be said to apply until it became a decree capable of execution, 
„that is to say, until the appointment of a rezeiver or some other person who had 
authority to execute it. In our opinion it cannot be said of the decree which we 
have before us that it was not capable of execution except on the happening of a 
particular contingency, viz. the payment of the deficit in court-fees. As we have 
already pointed out, the decree was capable of execution on the very day it was 
passed if the decree-holder chose to pay the amount which he was liable to pay 
in respect of the deficit in the court-fees. Reliance has also been placed by 
Mr. Coyajee on a decision of the Allahabad High Court in Babu Ram v. Gopal 
Sahai®, In that case a decree was passed or. condition that the necessary court- 
fee was deposited. The decree-holder deposited the court-fee only after three 
years of the decree. The Court consisting of Bennet Ag. C. J. and Mr. Justice 
Verma held that limitation began to run only when the necessary court-fees were 
deposited and the decree was not complete ur-til such payment and until that date 
there was no decree which could: be executed. This view has not found favour 
with the Patna High Court. In Mohammad Sadique Mian v. Mahabir Sao, 
Mr. Justice Rowland and Mr. Justice Chatterji were considering a decree which 
provided (p. 868) : 


“Let final decree be prepared in terms of the Commissioner’s report.....No decree shall be 
prepared unless deficit court fees are filed.” 
And they held that for the purpose of computing limitation the date of the 
judgment should be taken to be the date of the decree. They considered the de- 
cision of the Allahabad High Court and distinguished it on the ground that that 
„Court was perhaps right in holding that it was a conditional decree and until the 
condition was satisfied the decree was not capable of execution. In our opinion, 
in this case the period of limitation for purpose of s. 48 is from the date of 
the decree and not from the date when the decree-holder paid the deficit in court- 
fees. 
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It'is further contended by the decree-holder that he is entitled to avail himself of 
sub-s. (2) of s. 48 that permits a Court to order the execution of a decree not- 
withstanding the passage of 12 years if the judgment-debtor has, by fraud or force, 
prevented the execution of the decree at some time within 12 years immediately 
before the date of the application. Now the decree-holder’s case before the Court 
below was that the judgment-debtor had concealed his property and had made 
fictitious transfers in order to perpetrate a fraud upon him and a considerable 
body of evidence, both oral and documentary, was led on this point. The decree- 
holder’s allegation was that defendant No. 1 had transferred a newspaper ‘“‘Prabhat” 
and ‘* Hindusthan Printing Press” first in the name of Rajwade and then in the 
name of rg ener The learned Judge held in his judgment that with regard to 
Hindusthan Printing Press the allegation had not been substantiated by satis- 
factory evidence and we see no reason to differ from the view taken by the learned 
Judge. With regard to the newspaper Prabhat the position was different. In 
his written statement the judgment-debtor alleged that he had no concern with or 
interest in the Prabhat newspaper till April 1944. Now it has been clearly esta- 
blished by an agreement dated May 25, 1089, that the judgment-debtor pur- 
chased the newspaper Prabhat from Pandurang Bhagwat on June 1, 1988, and 
that it became the concern of the judgment-debtor. It is also in evidence that 
although he was the owner he made representations that in fact it was Abhyankar 
who was the sole proprietor of the newspaper. In the account opened on April 
24, 1942, in the United Western Bank, Ltd., Satara, Abhyankar was described as 
the sole proprietor and Mr. Walchand Ramchand Kothar®, the judgment-debtor, 
was described as the person who was allowed to operate upon the account from 
the authority derived from Abhyankar. Extracts were also filed from the accounts 
of other banks which go to show that the accounts were opened in the name of 
third persons and were actually operated by the judgment-debtor. But the most 
important point to note in this connection is that in face of these allegations and 
this evidence the judgment-debtor did not think fit to go into the witness box 
and the learned Judge was quite right in drawing the strongest inference against 
the judgment-debtor. In our opinion, the learned Judge was right in coming to the 
conclusion that the judgment-debtor’s case'in his written statement that he be- 
came the owner of the newspaper only in April 1944 was false arid that he had a 
proprietory interest in that paper from June 1988 to April 1944, and having that 
proprietory interest he made attempts to represent to the world that he was not 
the owner but Ahbyankar was the owner. The Courts have given to the word 
“fraud” in s. 48, sub-s. (2), avery wide meaning. As far back as 1885 this Court in 
Bhagu Jetha v. Malek Bawasaheb' took the view that the word “fraud”? must be 
interpreted in a wider sense than that in which it is generally used in English law, 
and Se Charles Sargent C. J. and Mr. Justice Birdwood said in their judgment that 
if a judgment-debtor evades execution by dishonest stratagems, that would be 
sufficient to constitute fraud within the meaning of s. 48. The stratagem in 
that case was that the judgment-debtor on seeing the Court’s bailiff approach 
his house, left the verandah and went inside the house and chained the door and 
refused to open it when called on to do so by the bailiff. In this case, in our opi- 
nion, the stratagem is much more dishonest. The attempt on the part of the 
judgment-debtor was to conceal his property, to deny its ownership and to put 
forward a mere benamidar as the real owner of that property. In our opinion, 
therefore, the execution of the decree is not barred under s. 48. The judgment- 
debtor has, by fraud, prevented the execution of the decree within 12 years before 
the date of the application for execution by the decree-holder and therefore the 
decree under conkidaration is capable of being executed. 

_ The next contention urged hy the judgment-debtor is that the application for 
execution is barred under art. 182 of the Indian Limitation Act. Now the material 
date is September 9, 1940, when darkhast No. 946 of 1940 was struck off and the 
next application as step in execution was made on December 8, 1945, when the 
decree-holder applied for recalling the decree and the present darkhast was filed 
on October 4, 1946. Limitation is sought to besaved, firstly, on the grounds, viz. 
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that the decree-holder was prosecuting anotker civil application for the same relief 
in another Court without jurisdiction and that period should be excluded under 
s. 14. Now, the facts with regard to it are these. 

On August 10, 1987, the decree-holder applied for adjudication of the judgment- 
debtor in the Sholapur Court. On September 1, 1987, the judgment-debtor 
raised the plea that he was an agriculturist and the Sholapur Court had no juris- 
diction. On January 25, 1941, the application was dismissed for default but was 
restored on November 20, 1941. On December 14, 1942, the Court held that it 
had no jurisdiction to proceed with the app_ication for adjudication and returned 
it to the decree-holder to be presented to the proper Court. Now it is contended 
that the whole period fiom August 10, 1987, to December 14, 1942, should be 
excluded as the decree-holder was prosecuting his application for adjudication in 
a Court which had no jurisdiction. Now tbe principle of s. 14 is clear. If a suit 
or an application instead of being prosecuted in a Court with jurisdiction is prose- 
cuted in another Court which has no jurisdiction, then the time taken up in the 
Court without jurisdiction is to be excluded from the period of limitation. But 
the important thing to note is this that the Court which has no jurisdiction could 
have granted the necessary relief to the party if it did have jurisdiction. There- 
fore the suit must be in respect of the same cause of action in the Court without 
jurisdiction as it was ultimately filed in the Court with jurisdiction and similarly 
the application must be for the same relief as ultimately prosecuted in the Court 
with jurisdiction. Now, can it be said in this case that the application of the 
decree-holder to adjudge the judgment-dektor insolvent was an application for 
the same relief as the application for execution now under consideration before us ? 
It is to be noted that the Legislature has advisedly used the expression ‘“‘the same 
relief” and not ‘‘similar relief”, and it is difficult to accept the contention of 
Mr. Coyajee that an application to adjudge the judgment-debtor insolvent 
asked for the same relief as the application to execute a decree against the judgment- 
debtor. To apply the test which we have suggested earlier the Court in which the 
insolvency proceeding was pending could never have granted the relief which the 
decree-holder now seeks in his application for execution for the very simple reason 
that the decree-holder never asked for that relief from that Court. Therefore the 
prosecution of the insolvency petition by the decree-holder in that Court, although 
that Court had no jurisdiction, cannot be, :n our opinion, excluded under s. 14, 
sub-s. (2), of the Indian Limitation Act. The Madras High Court in Vaithilinga 
v. Narayanaswamt' took the view that in 2ssence a decree-holder who asks the 
Court to get his judgment-debtor adjudicated insolvent is asking for the same 
relief as the decree-holder who applies for execution of his decree against his judg- 
ment-debtor. Mr. Justice King who decided this case was of the opinion that the 
insolvency proceedings were prosecuted in the hope and with the purpose that at 
some time a dividend would be paid to the decree-holder from the insolvent’s 
estate, and it was, therefore, an application whose ultimate purpose was to receive 
money. With great respect to the learned Judge, we are not concerned with the 
object or the ultimate purpose of the application for insolvency made by the decree- 
holder. What we are concerned to find out is whether the requirements of the 
section are satisfied, and as we have already pointed out, the statute requires 
that both the applications must contain the same relief. Even on the facts of the 
ease before Mr. Justice King-the same decision could have been arrived at without 
invoking s. 14 of the Indian Limitation Act, because there on the decree-holder’s 
application to the District Court for the ad:udication of the judgment-debtor the 
District Court transferred the application t> the Subordinate Judge who adjudi- 
cated the judgment-debtor as an insolvent and after nearly five years the District 
Court recalled the petition to its own file on the ground that the Subordinate 
Judge had no jurisdiction and annulled the order of adjudication. It seems to 
us that there is a specific provision in the Provincial Insolvency Act, s. 78, sub- 

s. (2), which in terms excludes from the period of limitation the period between the 
date when the order of adjudication was made and the date when the order of 
adjudication was annulled, and further the order of adjudication would result 
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in the stay of execution proceedings. In this case as there was no order of adjudi- 
cation, the decree-holder was in no way precluded from applying for execution 
of his decree against his judgment-debtor. A full bench of the Lahore High Court 
has taken a contrary view in Jai Kishan Singh v. The Peoples Bank of Northern 
India! and they have held that the period spent by a creditor in prosecuting a 
petition for his debtor’s adjudication as an insolvent canriot be excluded under 
8. 14 of the Indian Limitation Act in computing the limitation prescribed for an 
execution application. It is true that in that case, with great respect to the 
learned Judges, it was sufficient to dispose of the case on the fact that the insolvency 
petition has been dismissed on merits and not for want of jurisdiction and there- 
fore in any view of the case s. 14 would have no application. But the learned 
Judges have considered the question as to whether the relief sought in the in- 
solvency petition is the same as in the application for execution. They considered 
the judgment of Mr. Justice King to which we have just referred and they found 
themselves unable to agree with the reasons which appealed to that learned Judge. 
The learned Judges point out at page 455 of the judgment how different in their 
very nature are the proceedings in the insolvency Court and the proceedings in 
execution. With respect to Mr. Justice King we are inclined to take the same 
view as was taken by the full bench of the Lahore High Court on the true inter- 
pretation of the expression “‘the same relief” as used in s. 14, sub-s. (2), of the 
Indian Limitation Act. 

A somewhat similar point arose for consideration before a bench of this Court 
consisting of Mr. Justice Beaman and Mr. Justice Heaton in Larmiram v. Bhala 
Shankar*, In that case the Court on the petition of the judgment-debtor ad- 
judged him insolvent and the application for execution of the decree-holder which 
was then pending was struck off. The decree-holder appealed to the District 
Court against the order of adjudication and the District Court annulled the order 
of adjudication. Thereupon the decree-holder again applied for execution. 
The Court held that the appeal by the decree-holder against the insolvency order 
was an application to take a step-in-aid of execution within the meaning of art. 182 
of the Indian Limitation Act. Mr. Justice Beaman delivering the judgment of the 
Court frankly confessed that he found some difficulty in holding that the appeal 
by the decree-holder could be considered as an application to take some step-in- 
aid of execution. With very great respect to the learned Judges, they seemed to 
have overlooked the fact that, as in the Madras case, time could have been ex- 
cluded under s. 78, sub-s."(2), of the Provincial Insolvency Act. Further, in this 
case it was the judgment-creditor who appealed against the order of adjudication 
as he wanted to proceed with his application for execution, whereas in'our case 
it is the judgment-creditor himself who applied to get the judgment-debtor ad- 
judicated insolvent. It cannot, therefore, contended either that the decree- 
holder’s application for adjudication filed on August 10, 1987, was a step-in-aid 
of execution or that under s. 14 of the Indian Limitation Act he was prosecuting an 
application for the same relief in a Court without jurisdiction. 

The other contention put forward by the decree-holder in order to save limitation 
is that one Tendulkar obtained a decree in the Small Cause Court at Poona against 
the decree-holder and for execution of that decree he filed a darkhast (No. 642 of 
1940) on April 8, 1940. In that darkhast he prayed for attachment of the decree- 
holder’s decree against the judgment-debtor. It seems that an order for attach- 
ment was made but it does not appear clearly from the record when that order 
was made. But on February 5, 1941, the darkhast was disposed of and Tendulkar 
was ordered to file a fresh execution application in respect of the decree attached 
and the attachment of the decree was ordered to continue, and on February 4, 
1944, Tendulkar made an application for the execution of the decree of the decree- 
holder against the judgment-debtor. Now it is perfectly true that under O. XXI, 
r. 58, sub-cl. (3), the holder of the decree sought to be executed becomes a repre- 
sentative of the holder of the attached decree and entitled to execute such attached 
decree in any manner lawful for the holder thereof. The scheme of O. XXI, 
r. 58, is this. Where the property to be attached is a decree, then the decree is to 
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be attached—(a) if the decrees were passed by the same Court, then by an order 
made by that Court, (b) if the decree sought to be attached was passed by another 
Court, then a notice has to be issued to such other Court requesting that Court to 
stay the execution of its decree, and when zhe Court makes an order under sub- 
cl. (a) or receives an application under sub-cl. (b), it has to proceed to execute the 
attached decree on the application of the creditor who has attached the decree. 
Therefore, sub-cl. (2) of O. XXI, r. 58, requires an application of the creditor of the 
attached decree before the attached decree can be executed, and after the creditor 
has made his application for the purpose of execution, he becomes the representative 
of the holder of the attached decree. Mr. Coyajee contends that when Tendulkar 
attached the decree of the decree-holder in 1340, he took a step in execution as the 
representative of the decree-holder and therefore the decree-holder can avail 
himself of that step in execution. But in our opinion that contention is fallacious 
because when Tendulkar applied in 1940 for attachment of the decree-holder’s 
decree, he was applying for execution of his own decree and not for execution of the 
decree-holder’s decree. That application ne made only on February 4, 1944, 
and when he made that application, it may be that he could be considered as the 
representative of the decree-holder and thet application could be availed of by 


the decree-holder, but that being only on February 4, 1944, that does not help the ; 


decree-holder to save the period of limitation under art. 182. If any authority 
was needed for the proposition that an attachment of a decree is not a step in 
execution as far as the holder of the attached decree is concerned, that is to be 
found in Anilkumar Ghosh v. Hemantakumar Ghosh.1 Therefore, as far as art. 182 
is concerned the position is that the last application for execution was made by the 
decree-holder on June 24, 1940, which was struck off on September 9, 1940, and 
after that date the next application for execution or to take some step-in-aid of 
execution is on February 4, 1944, that being Tendulkar’s application to execute 
the decree against the judgment-debtor. When that application was made, 
execution was already barred under art. 182 and therefore in our opinion the pre- 
sent darkhast which is filed on October 4, 1346, is equally barred under the same 
article. We differ from the learned Judge who takes the view that limitation 
is saved under art. 14 by reason of the insclvency proceedings to which we have 
already referred. 

The third contention urged by the judgment-debtor is that the Poona Court 
has no jurisdiction to entertain the darkhast filed by the decree-holder. 
Mr. Bhalerao contends that the decree has been transferred to the Sholapur Court 
and till its return the Poona Court has no -urisdiction to maintain the darkhast. 
Now as we have already said, the darkhast was filed after the Pocna Court made 
an order recalling the decree on December 8, 1945. If in fact the decree has. 
not yet been retransferred to the Poona Court, it is not the fault of the decree- 
holder. Once an order has been made as it was made in this case, then it is merely 
a matter of proper compliance with it by administrative action and the delay in 
complying with it is a mere want of formalizy which cannot affect the jurisdiction 
of the Poona Court to entertain the application. In view of this it is unnec 
to go into the interesting question whether by reason of the fact that the decree 
was transferred to the Sholapur Court the Poona Court was divested completely 
of its jurisdiction and whether although the Sholapur Court might be the proper 
Court for the purpose of application for execution, the Poona Court ceases to be a 
Court with jurisdiction. As we have said, under the circumstances of this case 
the necessary order having been made for retransfer of the decree from the Sholapur 
Court to the Poona Court, the Poona Court had jurisdiction to entertain the dar- 
khast and to make the order which it ultimately made. But in view of our con- 
clusion that the darkhast is barred by limitation under art. 182 of the Indian 
Limitation Act, the appeal must be allowed and the order of the learned Judge 
set aside and the darkhast dismissed with costs throughout. 

Appeal allowed. 
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, Before Mr. Justice Rajadhyaksha and Mr. Justice Chainant. 
THE CENTRAL GOVERNMENT OF INDIA v. CHHOT 
CHHAGANLAL MODI.* Í 
Indian Arbitration Act (X of 1940), Sec. 34—Stay.of sutt—Arbitration clause ina contract—Arbi- 
trator interested tn one party—Director General of Posts and Telegraphs—Indian Contract Act 


(IX of 1872), Sec. 28—Civil Procedure Code (Act V of 1908), Sec. 115(c)—High Court—Revision 
jurisdiction—Telephone, removal of. 


The plaintiff entered into a contract with the Posts and Telegraphs Department for hiring 
a telephone on conditions, one of which was: “If any dispute shall arise touching the effect 


of this contract or in any way relating thereto....the same shall be referred for decision: 


to the Director General of Posts and Telegraphs and his decision thereon shall be final.” A 
dispute having arisen under the contract, the plaintiff filed a suit, when the defendant appli- 
ed, under s. 84 of the Indian Arbitration Act, 1940, for stay of the suit pending arbitration. 
It was contended that the clause about arbitration in the contract was not valid, because the 
Director General of Posts and Telegraphs being the head of the department which was one 
of the parties to the contract was not a disinterested arbitrator :— 

Held, that the suit should be stayed under s. 84 of the Indian Arbitration Act, 1940, pending 
arbitration proceedings, for the arbitration clause in the contract was a valid reference though 
the arbitrator appointed was the head of the department which was a party to the contract. 

Jackson v. Barry Railway Co.,) Ives & Barker v. Willans,® Eckersley v. Mersey Docks and 
Harbour Board,’ Aghore Nauth Bannerjee v. The Calcutta Tramways Co. Lid.,* and Secretary 
of State for India in Council v. Saran Brothers & Co., relied on. 

Goverdhandas v. Ramchand,* distinguished. 

Under s. 115 (ec) of the Civil Procedure Code, 1908, where the Court has jurisdiction to 

determine a question and it determines that question, it canot be said that it has acted illegal- 


ly or with material irregularity, because it has come to an erroneous decision on a question of , 


fact or even of law. 
Charan Das v. Gur Saran Das,’ referred to. 

Stray of suit under s. 84 of the Indian Arbitration Act, 1940. ° 

Chhotalal (plaintiff) hired a telephone (No. 5019) at Ahmedabad from the 
Posts and Telegraphs Department. One of the conditions under which the hiring 
was done, ran thus: 

If any dispute shall arise touching the effect of this contract or in any way relating -thereto, 
the decision of which is not expressly provided herein or in the conditions, the same shall be referred. 
for decision to the Director General of Posts and Telegraphs and his decision thereon shall be final 
and binding on the parties. 

The telephone was used by other persons who printed its number on their busi- 
ness letters. The Executive Engineer of the department thereupon gave a notice 
to the plaintiff under cl. 15 of the contract determining the contract on the ex- 
piration of 7 days. The telephone was disconnected on October 28, 1946. 

On November 2, 1946, the plaintiff gave a notice of suit under s. 80 of the Civil 
Procedure Code, 1908, and, filed the suit on February 9, 1947, for a declaration 
that the determination of the contract and the subsequent disconnection and 
removal of the telephone instrument were illegal and ultra vires, and for a decree 
for Rs. 900 as damages for inconvenience, mental worry and loss of earnings 
consequent on the disconnection and further damages at Rs. 1,000 per month 
during the period of disconnection of the phone.. 

On August 19, 1948, the defendant, the Central Government of India, applied 
for stay of the suit under s. 84 of the Arbitration Act, in view of the arbitration 
clause in the contract. The trial Judge rejected the application, on November 
20, 1947, for the following reasons :— 

“The main question to be decided in the suit will be whether the use of the telephone by the 
partners of the plaintiff amounted to a breach of the condition No. 8 of the agreement. No doubt 

* Decided, February 2, 1949. Civil Revi- Harl a Ch. 288. 
sion Application No. 484 of 1948, from the 1894 
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‘this question will not be a very complicated question of fact or law. But the agreement does not 
provide for decision by arbitration about any damages that any party to the contract may claim 
by reason of the breach of the contract. Hence in any case the arbitrator will not be able to 
.decide the question whether the plaintiff is entitled to any, and if so what, damages, Then it does 
not appear that any body wanting the telephone cohnection has any alternative but to 
‘sign the agreement as required by the Posts and Telegraphs Department. No doubt the 
agreement is between the plaintiff and the Governor General but virtually itis between the 
plaintiff and the Posts and Telegraphs department and the arbitrator to whom reference is to 
be made under cl. 19 of the agreement is the head of that department. Practically it amounts to 
this that one of the contracting parties would be acting as arbitrator in case of dispute.” 

On appeal, the Assistant Judge reached the same conclusion but by a different 
line of reasoning, as follows :— 

“There can be no doubt that where there is a clause binding parties to refer their disputes to 
arbitration, s. 84 of the Arbitration Act empowers the Court to stay its proceedings pending deci- 

‘ sion by the arbitrator unless there is syfficient reason why the matter should not be referred in 
accordance with the arbitration agreement. I can see no such reason in this case. 

“The question which really arises is whether the Director General of Posts and Telegraphs is in 
fact. a reference to arbitration. I think it can hardly be disputed, though I find no definition of 
arbitrator in the Arbitration Act, that the term cannot possibly include one of the parties to the , 
contract. The nominal party to the contract is the Governor General of India and in view of the 
the large number of servants which he employs and the large discretion which is granted to the 
higher ranks of his servants, it could not be said that every servant of the Governor General would 
rank as representing one party to the contract. But it can be said that an officiel of the depart- 
ment which is responsible for the observance of this contract is certainly in the position of a party 
to the contract. It is necessary to add that nothing is alleged personally against the Director 
General of Posts and Telegraphs, but the principle that none should bea judge in his own 
cause applies equally to men of integrity and the temptation to support his own department is 
always strong. Clause 19 of the contract is therefore not a clause binding the parties to refer 
disputes to arbitration and in that case it does not come under the exception to s. 28 of the 
Indian Contract Act so that under the section it is void. It is needless to add that it makes 
no difference that the respondent accepted this clause: void agreement is void whether it is 
accepted or not.” : 


The defendant applied to the High Court in revision. 


C. K. Daphtary, Advocate General, with the Assistant Government Pleader, 
for the applicant. 
N. C. Shah, for the opponent. 


RAJADHYAKSHA J. This is an application in revision against an order passed 
by the Assistant Judge at Ahmedabad confirming the decision of the Civil Judge, 
Senior Division, Ahmedabad, refusing to stay the proceedings in a suit filed by the 
plaintiff against the Central Government of India. The plaintiff was a subscriber 
of telephone No. 5019 and had executed a telephone hiring contract in respect of 
that telephone. It was signed by him in his personal capacity and not on behalf 
of any partnership firm. It appears that the telephone was used by other parties 
who had printed its number on their business letters. The Executive Engineer 
thereupon served the plaintiff a notice under cl. 15 of the conditions of agree- 
ment determining the contract on the expiration of seven days thereof. The tele- 
phone was accordingly disconnected on October 28, 1946. On November 
2, 1946, the plaintiff gave a notice of a suit under s. 80 of the Civil Procedure Code. 
The Director General of Posts and Telegraphs replied to that notice on December 
19, 1946, giving reasons for the disconnection of the telephone. The Assistant 
Deputy Director General of Posts and Telegraphs informed the plaintiff by a 
letter dated February 4, 1947, to refer the dispute to arbitration in accordance 
with condition 19 of the hiring contract. The plaintiff was also informed that 
Government would apply for stay of the suit, if any. suit was filed by the plaintiff. 
The plaintiff denied having received any such intimation and proceeded to file a 
suit on February 9, 1947, in the Court of the Civil Judge, Senior Division, Ahmeda- 
bad, praying for (1) a declaration that the determination of the contract of hiring 
of the telephone No. 5019 at Ahmedabad and the subsequent disconnection and 
removal of the telephone instrument are illegal and ultra vires, and (2) a decree for 


1949.] - CENTRAL GOVERNMENT V. CHHOTALAL (4.C.J.}—Rajadhyaksha J. 617 


Rs. 900 as damages for inconvenience, mental worry and loss of earnings suffered 
on account of the disconnection and further damages at Rs. 1,000 per month from 
the date of the suit till restoration of the said telephone. After the suit was filed, 
an application was made on behalf of the Central Government that the suit might 
be stayed under s. 84 of the Indian Arbitration Act, because there existed a clause 
in the agreement by which any dispute between the parties had to be referred for 
decision to the Director General of Posts and Telegraphs. The plaintiff opposed 
the application on two grounds : (1) that the suit involved complicated questions 
of fact, and (2) the Director General of Posts and Telegraphs would not be a 
proper person to decide the question as to whether the action of his own depart- 
ment was wrongful. The learned Judge held that the question involved was not 
complicated, but was of opinion that the stay could not be granted for two reasons : 
{1) that there was no provision in the agreement under which the plaintiff would 
be entitled to claim damages if the dispute was referred for the decision of the 
Posts and Telegraphs Department, and (2) that a reference to the Director General 
of Posts and Telegraphs, who was the head of the Posts and Telegraphs Depart- 
ment, was in effect a reference to a person who was one of the contracting parties 
and thus one of the contracting parties itself would be acting as arbitrator in the 

' case. He therefore thought that it would not be fair to force the plaintiff to go to 
arbitration. The application was accordingly rejected. 

Against that order an appeal was preferred to the District Court of Ahmedabad 
and was heard by the learned Assistant Judge. The learned Assistant Judge 
saw no reason why the matter should not be referred to the Director General of 
Posts and Telegraphs in accordance with the arbitration agreement. But he held 
that this reference to the Director General of Posts and Telegraphs was not in 
fact a reference to arbitration. He thought that an official of the department 
which is responsible for the observance of this contract was certainly in the posi- 
tion of a party to the contract, and that no one could be a judge of his own cause. 
He seems to have been further of the opinion that a reference to arbitration did 
not come within the compass of the exception to s. 28 of the Indian Contract 
Act, and that therefore the agreement was void under that section. He, therefore, 
agreed with the view of the trial Court that the proceedings should not be stayed 
and dismissed the appeal with costs. Against that order this application has been 
filed in revision. 

A preliminary objection has been taken by Mr. N. C. Shah that no revision lies 
against an order passed by the appellate Court on an application for the stay of 
proceedings under s. 84 of the Indian Arbitration Act. He invited our attention 
to s. 89 of the Act under which there is an appeal from an order refusing to stay 
legal proceedings where there is an arbitration agreement. He argued that even 
under s. 115 of the Civil Procedure Code, this Court had no jurisdiction to entertain 
an application in revision. Under s. 115 of the Civil Procedure Code, 

“the High Court may call for the record of any case which has been decided by any Court sub- 
ordinate to such High Court and in which no appeal lies thereto, and if such subordinate Court 
appears (a) to have exercised a jurisdiction not vested in it by law, or (b) to have failed to exercise 
a jurisdiction so vested, or (c) to have acted in the exercise‘of its jurisdiction illegally or with 
material irregularity, the High Court may make such’order in the case as it thinks fit.” 

So far as cl. (c) of the section is concerned, it is settled law that where a Court 
has jurisdiction to determine a question and it determines that question, it cannot 
be said that it has acted illegally or with material irregularity, because it has come 
to an erroneous decision on a question of fact or even of law. Although cl. (c) 
of s. 115 would not apply to the present case, we are of the opinion that the pre- 
sent case is governed by cl. (6) of s. 115 inasmuch as we think that the learned 
Assistant Judge has failed to exercise the jurisdiction vested in him. According 
to the judgment of the learned Assistant Judge, he was prepared to order stay of 
the proceedings but for the fact that he considered that there was no valid ar- 
bitration agreement to which the plaintiff was a party. Under s. 84 of the Indian 
Arbitration Act, it is only . 

“where any party to an arbitration agreement commences any legal proceedings against any other 
party to the agreement, any party to such legal proceedings may, at any time before filing a written 
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statement or taking any other steps in the proceedings epply to the judicial authority beforewhich 
the proceedings are pending to stay the proceedings ; and if satisfied that there is no sufficient 
reason why the matter should not be referred in accordance with the arbitration agreement and that 
the applicant was, at the time when the proceedings wers commenced and still remains, ready and 
willing to do all things necessary to the proper conduct a? the arbitration, such authority may make 
an order staying the proceedings. 

According to the learned Judge, the condition requisite for the making of an 
application for stay of proceedings was not satisfied because he considered that 
there was no valid reference to arbitration. It is because of this view of his that 
he declined to exercise jurisdiction and stay the proceedings which he was other- 
wise inclined to do. His view therefore of the nature of the reference to arbitration. 
has resulted in his failure to exercise jurisdiction under s. 84 of the Indian Arbitra- 
tion Act, and in our opinion the case falls within cl. (6) of s. 115 of the Civil Pro- 
cedure Code. In this connection we may refer to a decision of the Allahabad 
High Court where an application in revision was entertained in respect of applica- 
tions for the stay of proceedings. In Charan Das v. Gur Saran Das, it was held 
that, 

“The objection as to jurisdiction has to be taken by the defendant relying upon the arbitration 
clause before the filing of the written statement. The Court should look at the plaint and see for 
itself whether the arbitration clause applies to the dispate, and if it does, whether the nature of 
the dispute is such that the ends of justice would be better met by the decision of the Court than 
by that of a prrvate forum. 

There is nothing in section 89 or section 41 of the Arbitration Act to deprive the High Court of 
the powers conferred on it by section 115 of the Civil Procedure Code.” 

The learned Assistant Judge in the present case has clearly declined to exercise 
jurisdiction because of his view that there is no valid reference to arbitration. 
As we are of opinion that the view of the leamed Assistant Judge as regards the 
nature of the reference to arbitration is incorrect, we think that we are entitled 
to interfere in revision as the learned Judge appears to have failed to exercise the 
jurisdiction which is vested in him by law. 

` The main question therefore which arises in this case is whether there has been 
a valid reference to arbitration. Clause 19, under which the parties were bound to 
refer the dispute for the decision of the Director General of Posts and Telegraphs, 

reads as follows : 

“If any dispute shall arise touching the effect of this Contract or in any way relating thereto, the 
decision of which is not expressly provided herein or in the conditions, the same shall be referred 
for decision to the Director General of Posts and Telegraphbs and his decision thereon shall be final 
and binding on the parties.” 

Both the lower Courts have taken the view that this is not a proper reference for 
arbitration because the person to whom the dispute has to be referred for decision 
is the head of the very department which is in effect, though not in form, a party 
to the dispute. The agreement itself has been entered into between the plaintiff 
on the one hand and the Governor-General “of India on the other. The agree- 
ment was executed on behalf of the Governor-General by the Executive Engineer 
of the Posts and Telegraphs Department in aceordance with the Rules of Business. 
The question therefore for consideration is whether this reference to arbitration 
of the Director General of Posts and Telegraphs is vitiated by the fact that he 
happens to be the head of the department with whom the contract has been 
entered into by the plaintiff for the hiring of the telephone. The learned Assistant 
Judge was inclined to consider that this clacse does not come within the scope 
of Exception 1 to s. 28 of the Indian Contrac: Act. Under that Exception— 
“section 28 shall not render illegal a contract by which two or more persons agree that any dispute 
which may arise between them in respect of any subject or class of subjects shall be referred to 
arbitration, and that only the amount awarded in such arbitration shall be recoverable in respect. 
of the dispute so referred.” 

It is not quite clear from the judgment of tke learned Assistant Judge why this 
agreement to refer the dispute for the decision of the Director General of Posts 
and Telegraphs does not come within the scope of Exception 1 te s. 28 of the 


1 [1945] All. 162. 
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Contract Act. Section 28 is intended to make agreements in restraint of legal 
proceedings void. There is nothing in cl. 19 of the agreement which precludes 
one of the parties from going to Court, and s. 84 of the Indian Arbitration Act 
merely says that 

“if one of the parties commences any legal proceedings, the other party may at any time before 
filing a written statement apply to the judicial authority before which the proceedings are pending 
to stay the proceedings.” 

It is open to the party against whom the proceedings are instituted not to insist 
upon the right which the agreement gives for making a reference to arbitration, 
and have the matter decided by way of a regular suit. It cannot therefore be 
said that the contract is void because it is in restraint of any legal proceedings. 
The agreement in question is not an agreement by which any party thereto is 
restrained absolutely from enforcing his rights under or in respect of any contract 
by the usual legal proceedings before the ordinary tribunals, and even if it were, 
in our opinion, Exception 1 to s. 28 would save such an agreement. 

The real question therefore for consideration is whether there is a good reference 
to arbitration in virtue of cl. 19 of the agreement. The only reason why the two 
lower Courts seem to consider that it is a bad reference is that the person to whom 
the dispute has been referred is the head of the department dealing with tele- 
phone connections. The question therefore arises how far this alleged interest 
of the Director General of Posts and Telegraphs as the head of the department 
disqualifies him from being an arbitrator in this dispute. 

“ An arbitrator who has an interest dependent upon his decision is disqualified if either 
party at the time of his appointment was ignorant of the fact that this would be so, and the 
interest is of such a nature that it ought to have been disclosed...Butif the parties, with 
full knowledge of the facts, selected an arbitrator who was not an impartial person, or who had 
to perform other duties which would not permit of his being an impartial person, the Court 
would not release them from the bargain upon which they had agreed ; and if a party to a 
contract submitted to the jurisdiction of a tribunal which had an interest of its own in the 
decision the Court would not on that account release him from the bargain, however improvi- 
dent tt was considered to be, so long as the Court was satisfied that he was aware or ought to 
have been aware of the terms of the bargain he had entered into.” (See “ Russell on Arbitra- 
tion and Award ”, 18th Edn., p. 475. See also Halsbury’s Laws of England, Volume I, p. 680). 

In Jackson v. Barry Railway Co.,1 a contract by which the plaintiff under- 
took to construct a dock for the defendant company provided that any 
dispute between the company and the contractor as to the meaning of any 
part of the contract, or as to the quality or description of the materials to be 
used in the works, should be referred to the company’s engineer as arbitrator. 
A dispute arose whether the contract required the interior of a certain embank- 
ment to be made of stone, or whether rocky marl was allowable, so that, if the 
contractor by the direction of the engineer used stone, he would be entitled to be 
paid for it as an extra. Correspondence took place between the contractor and the 
engineer, in which the engineer stated his view to be that the contract bound the 
contractor to use stone, and that it was not an extra. The company then re- 
ferred the dispute to the arbitration of the engineer. After this reference, and 
on the day for which the first appointment had been made, the engineer wrote to 
the contractor a letter in which he repeated his former view. The plaintiff 
brought his action to restrain the company from proceeding further with the ar- 
bitration. It was held on appeal 
“ that, considering the position of the engineer who, as engineer of the company, must neces- 
sarily have already expressed an opinion on the point in dispute, his writing after the com- 
mencement of the arbitration a letter repeating the same opinion would not disqualify him from 
acting as arbitrator unless, on the fair construction of the letter, it appeared that he had made 
up his mind so'as not to be open to change it upon argument.” 

In delivering the judgment of the Court Bowen L. J. observed (p. 247) : 

“Technically, the controversy is one between the plaintiff and the railway company ; but, 
virtually, the engineer, on such an occasion, must be the judge, so to speak, in his own quarrel. 
Employers find it necessary in their own interests, it seems, to impose such terms on the contractora 


1 [1898] 1 Ch. 288. 
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whose tenders they accept, and the contractors are willing, in order that their tenders should be 
accepted, to be bound by such terms. It is no part of our duty to approach such curiously- 
coloured contracts with a desire to upset them or to emaacipate the contractor from the burden of 
a stipulation which, however onerous, it was worth his while to agree to bear. Tc do 30, would 
ba to attempt to dictate to the commercial world the conditions under which it should carry 
on its business. To an adjudication in such a peculiar reference, the engineer cannot be expected, 
nor was it intended, that he should come with a mind =ree from the human weakness of a pre- 
conceived opinion. The perfectly open judgment, the absence of all previously formed or pro- 
nounced views, which in an ordinary arbitrator are natural and to be looked for, neither party 
to the contract proposed to exact from the arbitrator of their choice. They knew well that he 
possibly or probably must be committed to a prior view of his own, and that he might not be im- 
partial ın the ordinary sense of the word. What they -elied on was his professional honour, his 
position, his intelligence ; and the contractor certainly had a right to demand that whatever view, 
the engineer might have formed, he would be ready to listen to argument, and, at the last moment, 
to determine as fairly as he could, after all had been said and heard.” 
Lord Justice Smith, who gave a dissenting judgment, generally agreed with the 
view as to the nature of the reference to arbitration, but was of the opinion that 
in the circumstances of that particular case the letter written by the engineer 
did not, upon a fair construction, show that the engineer was prepared to keep his 
mind open. At p. 250 he observed : 
*,.. he (the engineer) was in duty bound as far as possible to doso and to keep an open mind as to 
-the matters upon which he was called upon to adjudicate, and if it be shown that he had failed in 
this duty, then,...he is not fit or competent to adjudicate upon the case.” 
Applying the principles of this case to the case before us, there is nothing on the 
record to show that if the matter was referred for the decision of the Director 
‘General of Posts and Telegraphs, he would not bring to bear upon the case an 
independent judgment and decide the dispute fairly and impartially. To the 
same effect are the observations in Ives and Barker v. Willans, where it was held 
“that an arbitration clause referring disputes to the engineer of one party cannot be disregarded 
on the ground that the engineer is in substance a judge in his own case unless there is sufficient 
` reason to suspect that he will act unfairly.” 
Lord Justice Lindley says (p. 488) : 
“They agree to be bound in all disputes between them and the contractor, that is Willans, by 
the decision of the engineers of the company. They knew the arbitration clauses contained in the 
‘original contract, and they knew what the duties of those engineers were, and they knew that 
amongst other duties was that of passing or rejecting tke materials. The sub-contractors agreed 
to put up the materials which were to be supplied, rely.ng upon the honour and character of the 
engineers to reject such as were unfit, and they were willing, as the contractor himself was willing, 
to submit any difference between them and the compaay, which indirectly is really a difference 
‘between them and the engineers to the arbitration of those engineers themselves. That is what is 
‘contemplated, and that is the substance of the bargain.’ 
Lord Justice Lopes says as follows (p. 492) : 
. “I will deal shortly with the two main attacks which are made against these engineers and 
arbitrators I think the chief one is this. It is said that they are not fit to be trusted, because they 
have prejudged a certain question with regard to the action, the quality and fitness of certain 
materials. The answer to that, to my mind, is this: that the parties perfectly well knew, when 
they consented that these engineers should be arbitrators, that difficulties such as these which are 
now suggested might arise ; they perfectly well knew taat these engineers were the persons who 
were to determine the quality and character of the materials in question; they knew that these 
-engineers had to do that as well as to act as arbitrators in what is termed the larger arbitration. 
Knowing that, they agreed that they would accept the erbitrators, and it appears to me now that 
they cannot turn round and say that, because their judgment is erroneous, therefore they are not 
bound to accept it. They agreed to be bound by their -udgment, however erronecus it might be, 
provided it was honest, provided it was not tainted with fraud or with misconduct.” 
In Eckersley v. Mersey Docks and Harbour Board? it was held that, 
“where, however, in a contract for the execution of works, the arbitrator selected by the parties is 
the servant of one of them, he is not disqualified by the mere fact that under the terms of the sub- 
mission he may have to decide disputes involving the question whether he has himself acted with 
-due skill and competence in advising his employers in respect of the carrying out of the contract.” 


1 [1894] 2 Ch. 478, _ 2 [1894] 2 Q. B. 667. 
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At p. 670 Lord Esher M. R. observes : 


“When the proposition sought to be established on behalf of the plaintiffs is examined, it comes 
to this, that the disputes ought not tobe referred to the engineer because he might be suspected 
of being biassed, although in truth he would not be biassed. It is an attempt to apply the doctrine 
which is applied to judges, not merely of the Superior Courts, but to all judges—that, not only 
must they be not biassed, but that, even though it be demonstrated that they would not be biassed, 
they ought not to act as judges in a matter where the circumstances are such that people—not 
necessarily reasonable people, but many people would suspect them of being biassed. Is thata 
rule which can be applied to such contracts as this, where, as between the contractor and hig 
principal, both parties agree that the chief servant of one of them shall be the arbitrator? If it 
was not for the agreement of the parties—if the rule applicable to judges were to be applied—it is 
obvious that it would be impossible to say that the engineer, under whose superintendence the 
work has to be done, could act as arbitrator, because some persons would suspect him of being 
biassed in favour of the parties whose servant he was. But that cannot be the case here, because 
both parties have agreed that the engineer, though he might be so suspected, shall be the arbi- 
trator. A stronger case than that must, therefore, be shown, it mustin my opinion be shown, 
if not that he would be biassed, that at least there is a probability that he would be biassed.” 

To the same effect are the observations of Lord Justice Lopes at p. 678. In 
the case of Aghore Nauth Bannerjee v. The Calcutta Tramways Co. Ld., the follow- 
ing observations occur (p. 285) : 

“It has been argued for the plaintiff, that the Manager in this case is virtually the Company. 
But this is not so. The Manager here is no more the Company than the engineer or the architect 
in the cases to which I have just referred isthe employer. Both parties have faith in the Manager 
and are content to place themselves in his hands, as an arbitrator between them, in the event of 
dispute.” 

In Secretary of State for India in Council v. Saran Brothers & Co.,? the Deputy 
Commissioner of a district invited tenders for some work of the Government. 
The plaintiff’s tender was accepted and he entered into a contract with the Secre- 
tary of State for India in Council through the Deputy Commissioner. The 
agreement provided that if owing to breach of any condition of the agreement 
the work is taken away from the executant, then the Deputy Commissioner would 
have the power to decide the amount to which he is entitled in respect of the work 
already done, and that the executant would be bound by the decision of the Deputy 
Commissioner in all matters relating to the contract. The plaintiff brought a suit 
against the Secretary of State for India in Council for a certain amount on account 
of work done under the said contract. It was held that— 

~ “The Deputy Commissioner represented the Secretary of State and acted as his agent. It 
cannot be said that the contract was made with the Deputy Commissioner on his own behalf. The 
agreement must, therefore, be regarded as an agreement executed by the plaintiff in favour of the 
Secretary of State. Therefore, the agreement for reference to the arbitration of the Deputy 
Commissioner cannot be regarded as an agreement for reference to a party to the contract. The 
case, therefore, fell within exception 1 of sec. 28 of the Contract Act, and the agreement to 
abide by the decision of the Deputy Commissioner must be regarded as an agreement for reference 
to arbitration and the suit was barred by sec. 21 of the Specific Relief Act.” 

This case is almost on all fours with the case before us. The contract in this case 
has been made with the Governor-General, and the reference to the arbitration of ` 
the Director General of Posts and Telegraphs cannot be regarded as an agreement 
for reference to a party to the contract. As we have stated above, such a reference 
falls within Exception 1 to s. 28 of the Indian Contract Act, and is therefore a valid 
reference. : 

In view of these authorities it appears to us to be perfectly clear that the reference 
to arbitration of the Director General of Posts and Telegraphs in any matters 
arising out of the contract is a valid reference and one in which the parties have 
entered with their eyes open. It is not unlikely that the plaintiff entered into this 
agreement relying upon the sense of duty and the impartiality of the Director 
General of Posts and Telegraphs and had perfect confidence in him that he would. 
not do anything unjust or unfair in the decision of any dispute between the parties. 
Such an agreement entered into by the plaintiff with the Governor-General, agree- 


1 (1885) I. L. R. 11 Cal. 282. 2 (1982) I. L. R. 8 Luck. 98. 
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ing to refer the dispute to the Director Generalof Posts and Telegraphs, constitutes, 
in our opinion, a valid reference. . 

As against this series of authorities, the only decision to which our attention 
has been invited is one in Goverdhandas v. Ramchand.’ At p. 45 of the Report 
there are observations of Pratt J.C. that : 

“an arbitration tribunal in which the ultimate decision rests with the nominee of the class having 
such an interest is not an impartial tribunal.” 

It appears, however, that in the circumstances cf that case there were adequate and 
reasonable grounds for the anticipation that the arbitrator would act with a bias. 
The case would therefore fall within the dictum of Lord Esher M. R. quoted above, 
viz. a stronger case than mere suspicion apparent in the very factum of appoint- 
ment must be made out, i.e. there is a probakility that the arbitrator would be 
biassed. Moreover, the authorities to which I have referred above were not 
considered in the judgment of either of the two learned Judges who decided the 
case. In the present instance it 1s not suggested that the Director General of Posts 
and Telegraphs would act with a bias or that there was reasonable probability of his 
doing so. The learned Assistant Judge himself observes in his judgment that 
nothing was alleged personally against the Director General of Posts and Telegraphs, 
and there is no reason to apprehend that he would not bring to bear upon the deci- 
sion in dispute a fair and impartial judgment end decide the case with justice and 
equity. In our opinion therefore the referenc2 to the arbitration of the Director 
General of Posts and Telegraphs is not a bad reference merely by reason of the fact 
that the Director General happens to be the kead of the department which was 
responsible for hiring the telephone connection to the plaintiff. 

It was next urged by Mr. N. C. Shah on behalf of the plaintiff that there was no 
provision in the arbitration agreement which would enable the Director General 
to award damages if he thought fit. In our opinion this argument cannot be ac- 
cepted. Whether the Assistant Director of Posts and Telegraphs was right or 
wrong in ordering the disconnection, is a matter which would arise in the dispute 
and would fall to be determined by the Directcr General. It would also be within 
the competence of the Director General to give any relief which a decision in favour 
of the plaintiff would necessitate. Clause 19 refers to ‘‘all disputes which are in 
any way related to the contract.” The demand for compensation for wrongful 
disconnection of the telephone would be considered as a demand relating to the 
contract. It could hardly have been intended that the Director General should 
decide whether the telephone connection was rightly or wrongly disconnected 
and then leave it to the parties to ask for damages in a civil Court. 

It was lastly urged by Mr. Shah that we should not in exercise of our revisional 
powers interfere with the exercise of discretion of the learned Assistant Judge in 
refusing the stay. The learned Assistant Judge had in exercise of his discretion 
come to the conclusion that the stay applicat:on should be granted. But it was 
merely because he thought that there was no valid reference to arbitration that he 
did not feel himself competent to allow the application. Now that we are of the 
opinion that there is a valid reference to arbitration, we accept the view taken by 
the Assistant Judge that this is a case in which the stay application should be grant- 
ed. Weare therefore not interfering with the exercise of his discretion on the merits 
of the case. 

We, therefore, set aside the order of the learned Assistant Judge and direct that 
the suit be stayed pending the decision of the Director General of Pasts and Tele- 
graphs on an application made to him under clause 19 of the agreement. 

We accordingly make the rule absolute and direct that the opponent should pay 
the costs of the applicant both in this Court and in the lower Courts. 


Rule made absolute. 


1 [1018] A. I. R. Sind 41. 
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Before Mr. Justice Bhagwati and Mr. Justice Dixit. 
DIGAMBARRAO HANMANTRAO DESHPANDE v. RANGRAO 
RAGHUNATHRAO DESAI*. 

Civil Procedure Code (Act V of 1908), Sec. 11—Tranafer of Property Act (IV of 1882), Sec. 52— 

Rule of res judicata and rule of lis pendens—Conflict between—Which rule to prevail. 
The rule of res judicata prevails over the doctrine of lis pendens, and once a judgment is 

. duly pronounced by a competent Court in regard to the subject-matter of the suit in which the 

doctrine of iis pendens applies, that decision is res judicata, and binds not only the parties 
thereto but also the transferees pendente lite from them. 

Official Assignee of Calcutta v. Jagabandhu Mallik, Lockyer v. Ferryman,? Bellamy v. 
Sabine,” and Faiyaz Husain Khan v. Prag Narain,‘ referred to. 

HANMANTRAO, the father of one Digambarrao (plaintiff), instituted a suit No. 
488 of 1911 against his brother Laxmipati, Hanmant (defendant No. 21) and others 
for partition. This suit ended in a compromise decree on’ December 15, 1987, 
under which the plaintiff was declared to be the full owner of tle suit survey num- 
bers. 

In the meantime a suit being suit No. 351 of 1910 was filed by one Padmawa 
and Bhimaji against the plaintiff’s father, Laxmipati, defendant No. 21 and the 
heirs of her two sisters claiming the aforesaid suit properties as belonging to the 
estate of her deceased father. This suit ended in a decree on August 4, 1915, in 
favour of Bhimaji for possession of the suit properties. In execution of this decree 
Bhimaji obtained possession of the suit properties and in 1917 he made a gift of 
these to Laxmipati’s wife, Tungabai. On the death of Bhimaji his undivided 
nephew Hanmant (defendant No. 1) filed a suit No. 78 of 1928 for possession of the 
properties against Tungabai and obtained possession on March 17, 1934. Defen- 
dant No. 1 continued in possession of the properties till June 11, 1941, when he was 
dispossessed by the plaintiff in execution of his decree. 

On April 14, 1942, defendant No. 1 filed a purshis to the effect that even though 
he was not himself a party to the decree in execution of which possession was taken, 
he was the legal representative of the parties to the decree. The trial Judge 
passed an order on April 16, 1942, to the effect that the decree of which execution 
was sought did not provide that the decree-holder should obtain possession of the 
suit properties from the judgment-debtor, that it was a mere declaratory decree 
and that, therefore, the plaintiff was not entitled to possession of the suit properties 
in execution of the decree. 

The plaintiff filed the present suit on September 25, 1944, for an order and in- 
junction against the defendants restraining defendant No. 1 permanently from 

possession of the suit properties from the plaintiff. Defendant No. 1 con- 
tended that the decision in Suit No. 551 of 1910 aired the plaintiff’s suit as res 

The trial Judge held that the decree in suit No. 551 of 1910 barred the present suit 
as res judicata and dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court, 


S. R. Parulekar, for the appellant. 
K. G. Datar, for respondent No. 1. 
G. R. Madbhavi, for respondent No. 2. 


Buacwatl J. This is a first appeal from a decision of the Civil Judge, Senior 
Division, at Hubli, who dismissed the plaintiff’s suit. 
The suit came to be filed by the plaintiff under the following circumstances. The 
plaintiff’s father initiated a suit, being suit No. 488 of 1911, in the First Class 
Subordinate Judge’s Court at Dharwar, by filing a pauper petition No. 5 of 1910 
against his brother Laxmipati and others including one Hanmant Krishna Desh- 


* Decided, March 85, 1949. First Appeal 2 (1877) 2 App. Cas. 519. 
No. 112 of 1946, from the decision of A. C. 8 (1807) 1 De G. & J. 566. 
Sequeira, Civil Ju (Senior Division) at 4 I. D ee 
Hubli, in Civil Suit No. 79 of 1944. oe 
1 (1984) I. L. R. 61 Cal. 494. © 
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pande who was defendant No. 21 inthe suit. The suit was a suit for partition claim- ` 
ing a half share in the ancestral properties, the properties included ir the suit being 
Survey Nos. 49, 52, 116, 17 and 20. This suit had a chequered career as appears 
from the judgment delivered by this Court in Digambar Hanmant v. Shrinivas 
Laxmipatirao.1 The plaintiff’s father having died in the meanwhile the plaintiff 
filed and prosecuted the appeal, and it appears that on December. 15,.1987, a decree 
was passed by the Appeal Court in terms of the compromise which had been arrived. 
at between the plaintiff and defendant No, 21 Hanmant Krishna Deshpande, who 
was respondent No. 18 in the appeal, under which the plaintiff was declared to be 
the full owner of survey Nos. 49, 52, 116, 17 and 20. 

There had been in the meantime another series of litigation to which the plaintifi’s. 
father and his brother Laxmipati were parties. A suit being suit No. 551 of 1910 
had been filed in the Second Class Subordinate Judge’s Court at Hubli by one 
Padmawa the daughter of one Hanmant against the plaintiff’s father, his brother 
Laxmipati and the heirs of Bistawa and Balawa who were the two sisters of 
Padmawa. Padmawa had a one-third share in the properties, the subject-matter 
of the suit, having inherited them as the heir of her deceased father Hanmant after 
the death of her mother Gangabai. She had also purchased ;the one-third share of 
her sister Balawa, with the result that in that suit she claimed a two-thirds share 
in the suit properties. These suit properties were again the very same survey 
Nos. 49, 52, 116, 17 and 20 and were claimed by Padmawa as belonging to the 
estate of her deceased father. The plaintiffs father and his brother Laxmipati 
claimed to be the owners of these properties by adverse possession. Hanmant 
Krishna Deshpande, defendant No. 21, in suit No. 488 of 1911 in the First Class 
Subordinate Judge’s Court at Dharwar, was defendant No. 7 in this suit, he having 
purchased the one-third share of Bistawa the other sister of Padmawa. It appears 
that Hanmant Krishna Deshpande relinquished his one-third share in the pro- 
perties of Hanmant the father of Padmawa, Bistawa and Balawa in favour of one 
Bhimaji Shivaji and Bhimaji Shivaji also purchased Padmawa’s interest in these 
properties which had comprised not only her one-third share therein but the one- 
third share of Balawa which she in her turn had purchased. The result was that 
Bhimaji Shivaji became the absolute owner of the whole of the interest in the suit 
properties and he prosecuted the suit in his capacity as such owner against the 
plaintiff’s father and his brother Laxmipati who were claiming these properties 
by adverse possession. In that suit Bhimaji Shivaji obtained a decree on August 
4, 1915, declaring him to be the absolute owner of these properties as against 
the pleintiff’s father and his brother Laxmipati. In execution of this decree 
Bhimaji Shivaji obtained possession of the suit properties and in 1917 made a gift. 
of the same to Laxmipati’s wife by name Tungabai. After Bhimaji Shivaji’s 
death Hanmant defendant No. 1 who was his undivided nephew filed a suit being 
suit No. 78 of 1928 for possession of the suit properties against Tungabai and. 
obtained possession of the same on March 17, 1984. Defendant No. 1 continued 
in possession of the suit properties from March 17, 1984, until June 11, 1941, when 
he was dispossessed of the same under the cicumstances hereinafter stated. 

As already stated before, under the terms cf the compromise decree obtained on. 
December 15, 1987, in Digambar Hanmant’s case in appeal from the decree passed 
by the First Class Subordinate Judge’s Court at Dharwar in suit No. 488 of 1911,’ 
the plaintiff had been declared the owner of the suit properties as against defendant 
No. 21 Hanmant Krishna Deshpande, respondent No. 18 in the appeal. In 
execution of that decree which he obtained on December 15, 1987, the plaintiff 
filed a darkhast being Darkhast No. 181 of 1989 against the present defendants and. 
in execution of that das haat got possession of the suit properties on June 11, 1941. 
A civil revision application was filed by defendant No. 1 being Miscellaneous. 
No. 86 of 1941 on July 21, 1941, for restoretion of possession of the properties. 
That was, howéver, filed beyond the period of 80 days, with the result that it was 
liable to be dismissed. Defendant No. 1 therefore on April 14, 1942, filed a purshis 
to the effect that even though he was not himself a party to the decree in execution 


1 (1987) F. A. No. 84 of 1084, decided by 1987 (Unrep.). 
Broomfield and Sen JJ., on December 15, 
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of which possession was taken, he was the legal representative of the parties to the 
decree. He stated that Hanmant Krishna Deshpande who was a party to the de- 
cree had sold the lands to Bhimaji Shivaji after the institution of the suit, that he 
claimed through Bhimaji Shivaji, that he had actually taken possession of the lands 
from Tungabai Laxmipati who was also a party to the suit in which the decree under 
execution was passed, and that he being a transferee pending litigation was under 
the law as interpreted in Bombay a party to thedecree. An order was made on this 
application on April 16, 1942, by the learned Joint First Class Subordinate Judge 
holding that there was no legal objection why he should not treat the application 
as one under s. 47 of the Civil Procedure Code and further holding that the applica- 
tion was within time as it had been filed within three years from the date of dis- 
possession. The application was then dealt with on the merits and an order was 
passed by him on April 16, 1942, to the effect that the decree of which execution 
was sought did not provide that the decree-holder should obtain possession of the 
suit properties from the judgment-debtor, that it was a mere declaratory decree 
and that therefore the plaintiff was not entitled to possession of the suit properties 
in execution of the decree. A civil revision application, being Miscellaneous 
No. 876 of 1942, was filed for the purpose of amending the decree which had been 
obtained by the plaintiff on December 15, 1987, and a First Appeal No. 208 of 1942 
was also filed by him against the order dated April 16,1942, This Civil Revision 
Application No. 867 of 1942 was dismissed on July 24, 1944, and in the result the 
plaintiff also withdrew the First Appeal No. 208 of 1942 which he had filed. The 
plaintiff ultimately filed the present suit on September 25, 1944, for an order and 
injunction against the defendants restraining defendant No. 1 permanently from 
taking possession of the suit properties from the plaintiff and further and other 
reliefs. 

A written statement was filed by defendant No. 1 in which he contended that the 
decision in suit No. 551 of 1910 barred the plaintiff's present suit as res judicata 
and that the plaintiff was not entitled to any relief as prayed. 

On these pleadings the suit came on for hearing before the learned Civil Judge, 
Senior Division, at Hubli. Various issues were raised amongst which were the 
following issues : 

(6) Whether the present suit is barred as res judicata having regard to the decision in suit 
No. 551 of 1910? $ 

(8) Whether the defendants have perfected their title by adverse possession ? 

(12) Whether the decree in suit No. 551 of 1910 bars the present suit as res judicata? and 

(16) Whether the decision in suit No. 488 of 1911 bars the present suit as res judicata ? 
Even though it had been contended by defendant No. 1 in his written statement 
that the compromise entered into. between the plaintiff and Hanmant Krishna 
Deshpande was tainted by fraud and could not be binding on defendant No. 1, 
no issue was raised in respect of the same. After hearing the evidence adduced 
before him the learned Judge came to the conclusion that the decision in suit No. 488 
of 1911 did not bar the present suit as res judicata but the decree in suit No. 551 
of 1910 barred the present suit as res judicata. On issue No. 8, viz. whether the 
defendants had perfected their title by adverse possession, he did not consider 1t 
necessary to go into the same and the answer to that issue was “unnecessary.” 
The learned Civil Judge having come to the conclusion that the decree in suit No. 
551 of 1910 barred the present suit as res judicata eventually dismissed the plaintiffs 


a This appeal was filed by the plaintiff against that decision of the learned Civil 
udge. 


Mr. Parulekar appearing for the appellant has very strenuously contended before 
us that defendant No. 1 having taken up a particular stand in the purshis which he 
had filed in Miscellaneous No. 86 of 1941 on April 14, 1942, and having obtained a 
decision of the Court in his favour on the strength of the statements therein con- 
tained could not now be heard to urge anything to the contrary. He could not 
be allowed to approbate and reprobate and now contend that he was not the trans- 
feree pendente lite from Hanmant Krishna Deshpande. He urged that if defendant 
No. 1 was the transferee pendente lite from Hanmant Krishna Deshpande, he, 
defendant No. 1, was bound by the compromise decree which was passed in 
L. R.—40 
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Digambar Hanmant’s case on December 15, 1937, and if that was so, there was no 
question of his being entitled to possession of any of the suit properties, but on the 
contrary the plaintiff who had been declared the owner of the suit properties under 
the terms of the compromise decree was entitled to possession of the suit properties 
and was entitled to the reliefs which he had prayed for in the present suit. 

The answer to this contention of Mr. Parulekar which was given by Mr. K., G. 
Datar appearing for defendant No. 1 was that where there was a conflict between 
res judicata and lis pendens, lis pendens gave way and the principle of res judicata 
reigned supreme. He urged that in suit Nc. 51 of 1910 above referred to the 
plaintiff’s father and his brother Laxmipati es also Hanmant Krishna Deshpande 
and his transferee pendente lite Bhimaji Shivaji through whom defendant No. 1 
claimed were all parties and they were also perties to suit No. 488 of 1911. There 
was thus litigation in respect of the very same properties between the same 
parties or their representatives-in-interest and the decision in swt No. 551 of 1910 
was reached on August 4, 1915, long before any decision in respect of the same 
properties was reached in suit No. 438 of 1911. The position in law, therefore, was 
that under Explanation 1 to s. 11 of the Civil Procedure Code, suit No. 551 of 1910 
having been decided prior to suit No. 488 of 1911, the decision in suit No. 551 
of 1910 became res judicata. He further urged that the decision in suit No. 551 
of 1910 having thus become res judicata, the terms of the compromise decree arrived 
at in Digambar Hanmant’s case had not the effect of abrogating or in any manner 
whatsoever modifying the terms of the decree in suit No. 551 of 1910 even though 
there may have been a transfer pendente lite of the right, title and interest of 
Hanmant Krishna Deshpande in the suit properties as they were the subject-matter 
of suit No. 488 of 1911. 

On the record as it stands before us we have not been able to appreciate definitely 
whether all the properties being survey Nos. 43, 52, 116, 17 and 20 were the subject- 
matter of both the series of litigation. We skall, however, proceed upon that basis 
as all the arguments addressed by the learned advocates before us were addressed 
to us on that assumption. It may be noted, however, that in so far as suit No. 488 
of 1911 was concerned it was for obtaining a one-half share in these properties which 
were described as the ancestral properties as between the plaintifi’s father on the 
one hand and his brother Laxmipati and Hanmant Krishna Deshpande on the 

‘other. How Hanmant Krishna Deshpande came to claim these properties or a share 
therein and what, 1f any, was his interest in the suit properties, we have not been 
able to exactly understand. The terms of the compromise decree dated December 
15, 1987, however, declared the plaintiff as the absolute owner of these suit proper- 
ties and we can only take it that by some manipulation or other it came about that 
the plaintiff was declared the sole owner of these properties. The claim of the 
plaintiff’s father and his brother Laxmipati on the other hand in suit No. 651 of 
1910 was that they had acquired all the suit properties by adverse possession. 
Whether it was a claim by their joint family against outsiders claiming to be the 
owners of these properties by adverse possession or it was a claim by them in their 
individual capacitities, it is also difficult to understand. The fact, however, 
remains that the very same properties appear to have been claimed by both of 
them by adverse possession. Whatever may be the exact nature of the claim of 
Hanmant Krishna Deshpande in these properties, the fact also remains that he 
was a party to suit No. 488 of 1911 ana he was also a party, being the purchaser 
of the one-third share of Bistawa in the suit properties in suit No. 551 of 1910. 
As a matter of fact by reason of the various transfers and assignments of the res- 
pective shares of Padmawa, Bistawa and Balawa in the suit properties, Bhimaji 
Shivaji came to be the absolute owner of the suit properties and claimed the same as 
such against the plaintiff’s father and his brcther Laxmipati, with the result that 
in suit No. 551 of 1910 also the contest was between the plaintiff’s father and his 
brother Laxmipati on the one hand and Bkimaji Shivaji who was inter alia the 
representative-in-interest of Hanmant Krishna Deshpande on the other. After 
the contest the decree was obtained by Bhimaji Shivaji on August 4, 1915, in suit 
No. 551 of 1910 and possession was also obtained by him of the suit properties in 
execution of that decree before he made a gift of the same to Laxmipati’s wife 
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Tungabai. Defendant No. obtained possession of the suit properties from 
Tungabai claiming to be the undivided nephew of Bhimaji Shivaji oad thus claim- 
ing to be his representative-in-interest. Defendant No. 1 thus was the representa- 
tive-in-interest of Hanmant Krishna Deshpande who was a party to the suit 
No. 551 of 1910 and that is the position which he took up in the purshis which he filed 
on April 14, 1942. If he was the representative-in-interest of Hanmant Krishna 
Deshpande so far as suit No. 551 of 1910-was concerned, he also became a representa- 
tive-in-interest of Hanmant Krishna Deshpande in suit No. 488 of 1911, because 
whatever right, title and. interest Hanmant Krishna Deshpande claimed in the 
properties the subject-matter of suit No. 488 of 1911 was the subject-matter of the 
transfer pendente lite, in favour of Bhimaji Shivaji by Hanmant Krishna Deshpande 
and défendant No. 1 claimed through Bhimaji Shivaji. The position therefore was 
that even though, so far as suit No. 488 of 1911 was concerned, defendant No. 1 
occupied the position of a third party who had during the pendency of that suit 
obtained a transfer of the right, title and interest of Hanmant Krishna Deshpande 
in the suit properties, so far as suit No. 551 of 1910 was concerned he was not a trans- 
feree but a party to the suit through his predecessor-in-interest Bhimaji Shivaji. 
There was an adjudication of the respective rights of the parties in-suit No. 551 of 
1910 and that decision was reached by theCourt after fully hearing the parties and 
was capable of barring any other suit in respect of the same properties as res judicata, 
Once that decision was reached, there was a bar by reason of the provisions of s. 11 
of the Civil Procedure Code to any Court deciding the same issue over again and it 
was not competent after August 4, 1915, to the First Class Subordinate Judge’s 
Court at Dharwar to try suit No. 488 of 1911 and decide the same questions over 
again as to whether the plaintiff’s father, his brother Laxmipati andlor Hanmant 
Krishna Deshpande had any interest in the properties the subject-matter of that 
suit. No doubt the transfer by Hanmant Krishna Deshpande of hisright, titleand 
interest was made to Bhimaji Shivaji during the pendency of the suit and therefore 
the operation of the doctrine of lis pendens was invited. But once the issue as to the 
right, title and interest of the respective parties in the suit properties became res 
judicata by reason of the decision reached in suit No. 551 of 1910 on August 4, 1915, 
there was nothing more to be done by any Court so far as the parties themselves 
and their representatives-in-interest were concerned, There was no lis left 
and the cause of action in the lis pendens which was there was effectively merged 
in the decision which had been reached in suit No. 551 of 1910. ° 

Mr. &. G. Datar in this behalf drew our attention’ to a decision of the Calcutta 
High Court reported in Official Assignee of Calcutta v. Jagabandhu Mallik.t There 
the conflict was between lis pendens on the one hand and constructive res judicata 
or the other. The Courts below had found that the rule of constructive res judicata 
applied and they also referred in their respective judgments to the question of the 
applicability of the doctrine of lis pendens. The trial Court refused to allow the 
question of lis pendens to be raised on the ground that no such case had been set up 
in the plaint, and accordingly dismissed the suit; but the lower appellate Court 
allowed the question to be raised as all necessary facts had been stated in the plaint, 
and holding that the doctrine of lis pendens should prevail over the rule of construc- 
tive res judicata, allowed the appealand decreed the plaintiff’s suit. Itappears to 
have been conceded before the High Court that the view of the lower appellate 
Court that the doctrine of lis pendens should prevail over the rule of constructive 
res judicata could not be gelatin and the decision of the learned Judges was 
based only on the question whether the rule of constructive res judicata applied to 
the case or not. 

Even though this conflict between the doctrine of lis pendens and the rule of 
res judicata appears to have been resolved in that case before the learned Judges of 
the Calcutta High Court by a concession made by counsel, we think that the 
concession was rightly made. Res judicata means a matter adjudicated upon or a 
matter on which judgment has been pronounced. The rule of res judicata has been 
put on two grounds, the one the hardship to the individual that he should be vexed 


1 (1984) I. L. R. 61 Cal. 494. 
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twice for the same cause, and the other, public policy, that it is in the interest of the 
State that there should be an end of litigation. (See Lockyer v. Ferryman'). The 
rule is based on this principle that the cause of action which would sustain the 
second suit does not any more survive, it being merged in the judgment of the first. 
Tt is well established that every suit has got to besustained by acause of action, and 
if by the décision reached in the first suit, meaning thereby a previously decided 
suit, the cause of action no more survives, being merged in the judgment, where 
could be the cause of action left which would sustain the second suit after the deci- 
sion was reached in the first suit? Up to the time the decision was reached in the 
first suit it would be possible to say that there is a cause of action which could 
sustain both the suits. The suits are pending and the cause of action can be liti- 
gated between the contesting parties. Once, however, the cause of action ceases 
to exist being merged in a judgment duly pronounced by a Court, the decision 
reached in that suit becomes res judicata. The cause of action which till then sus- 
tained the second suit does not survive any more and no Court after such decision 
has been reached by a competent Court in the previously decided suit would under 
the provisions of s. 11 of the Civil Procedure Code or otherwise on general 
principles would try any suit in which thesame cause of action is contested between 
the same parties or parties under whom they or any of them claim litigating under 
the same title. The matter would be concluded between the parties, provided of 
course, the matter in issue was directly and substantially in issue in the previously 
decided suit. If it was only collaterally in issue, it would not be res judicata. 
Subject to this and other conditions which have been laid down in s. 11 of the Civil 
Procedure Code a decision reached in the previously decided suit would be res 
judicata and there will be no question whatever of the same matter being litigated 
over again in the second suit which, as has been observed above, would not be 
capable of being sustained any further by reason of the cause of action having merged 
in the judgment pronounced in the previously decided suit. This is the rule of 
res judicata. 

Lis pendens is an action pending and the doctrine of lis pendens is that an alienee 
pendente lite is bound by the result of the htigation. As Lord Justice Turner said 
in the leading case of Bellamy v. Sabine? (pp. 578, 584) : 

“It is, as I think, a doctrine common to the Courts both of Law and Equity, and rests, as I 
apprehend, upon this foundation,—-that it would plainly be impossible that any action or suit 
could be brought to a successful termination, if alienations pendente lite were permitted to prevail. 
The Plaintiff would be liable in every case to be defeated by the Defendant’s alienating before the 
judgment or decree, and would be driven to commence his proceedings de novo, subject again to 
be defeated by the same course of proceeding.” 

The Privy Council also has adopted the same principle in Faiyaz Husain Khan v. 
Prag Narain? where they lay stress on the necessity for final adjudication and 
observe that otherwise there would be no end to litigation and justice would be 
defeated. This doctrine of lis pendens is expounded in Story’s Equity Jurispru- 
dence, Vol. I, s. 406, in the terms following : ; 

“Ordinarily, it is true, that the decree of a court binds only the parties and thei: privies in re- 
presentation or estate. But he who purchases during the pendency of a suit, is held bound by the 
decree that may be made against the person from whom he derives title....Where there is a real 
and feir purchase, without any notice, the rule may operate very hardly. But it is a rule founded 
upon a great public policy ; for otherwise, alienations made during a suit might defeat its whole 
purpose, and there would be no end to litigation. And hence arises the maxim, pendente lite. 
mhil innovetur ; the effect of which 1s not to annul the conveyance, but only to render it sub- 
servient to the rights of the parties in the litigation. As to the rights of these parties, the con- 
veyance is treated as if ıt never had any existence ; and it does not vary them.” 

` It is also settled law that in the absence of fraud or collusion the doctrine of 
lis pendens applies to a suit which is decided ew parte or by a compromise. If the 
compromise has not been fairly and honestly obtained, the suit which ended in a 
compromise will not operate as lis pendens. This is the doctrine of lis pendens. 


1 HST) 2 App. Cas. 519. 8.0. L.R. 34 I.A. 102, s.c. 9 Bom. L. R. 656. 
2 (1857) 1 De G. & J. 586. 
3 (1907) I. L. R. 29 All, 889, 
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These principles are quite clear, and we have got to determine whether in the 
event of a conflict arising between the rule of res judicata and the doctrine of lis 
pendens either the one or the other should prevail. As has been observed before, 
the rule of res judicata rests on the necessity of having a finality in litigation, and so 
does the doctrine of lis pendens. Both have the same end in view, the former that 
as between the same parties, or their representatives-in-interest litigating under 
the same title, once the decision is reached ina suit, the same question shall not be 
canvassed in any other suit, and the latter that whatever the party may choose to do 
by way of transfers pendente lite, the transferee pendente lite shall be bound by the 
result of the litigation. There is, however, this difference between the two that the 
rule of res judicatais concerned with more actions than one, whereas the doctrine of 
lis pendens is concerned with the very same suit duting the pendency of which there 
is an alienation of the right, title and interest of one of the parties thereto. In the 
case of res judicata the same cause of action may sustain various actions simultane- 
' ously, but once the cause of action is merged in the judgment pronounced in a pre- 
viously decided suit, there is no cause of action left to sustain the second suit. 
In the case of lis pendens, however, the cause of action continues asit was, sustaining 
the suit which has been filed for the adjudication of the rights of the various parties 
thereto and the doctrine applies during the pendency of that suit sustained on that 
cause of action. Whatever be the transfers pendente lite, they do not affect the 
result of the litigation quae the parties to the suit, and the transferee pendente lite 
is bound by the result of that litigation, irrespective of whatever has happened be- 
tween his transferor and himself. Once, however, even in the case where the doctrine 
of lis pendens applies a judgment is pronounced and the cause of action is merged 
in the judgment, that judgment is the final pronouncement which binds not only 
the parties to the suit but also the transferees pendente lite from them. The convey- 
ance is treated as if it never had any existence. As Story has put it in the passage 
above quoted, the effect of it is not to annul the conveyance but only to render it 
subservient to the rights of the parties in the litigation. Whether this decision is 
reached in the same suit or in a different one and whether the cause of action which 
sustained the suit in which the doctrine of lis pendens applies was merged in the 
judgment pronounced in the very same suit or in another one, the position would be 
that that decision would determine the rights of the parties and would be binding 
on them as well as the transferees pendente lite from them. The transferee pendente 
lite would be legitimately treated as the representative-in-interest of the parties to 
the suit and the judgment which has been pronounced, whether in the same suit 
or in another, would be determinative of the rights of the parties. There would be 
then no lis or action which would survive. The lis or action can only be sustained 
by a cause of action. If the cause of action was merged in a judgment duly pro- 
nounced by a competent Court, there would be no more occasion for any lis to 
continue pending. If a judgment duly pronounced on that particular cause of 
action was to merge the cause of action in itself, that judgment would govern the 
rights of the parties, whether it is pronounced in the same suitin which the doctrine 
of lis pendens applies or in any other. If it isin the same suit, there would be no 
question of the applicability of the rule of res judicata. The rule of res judicata 
would come into operation only if it was pronounced in another suit which came to 
be decided earlier than the one in which the doctrine applied. But once that judg- 
ment was pronounced it would have the effect of finally determining the rights of 
the parties and the cause of action which would sustain the suit in which the doctrine 
of lis pendens applied would be merged in the judgment duly pronounced in what 
may be described as the previously decided suit. In our opinion, therefore, the 
tule of res judicata prevails over the doctrine of lis pendens and we have come 
tothe conclusion that once a judgment is duly pronounced by a competent Court 
in regard to the subject-matter of the suit in which the doctrine of lis pendens 
applies, that decision is res judicata and binds not only the parties thereto but also 
the transferees pendente lite from them. 

Under the circumstances of the case before us, there is no getting away from the 
conclusion that the decision in suit No. 551 of 1910 was a decision in respect of 
the right, title and interest of the parties thereto in the suit properties which were 
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matters directly and substantially in issue in that suit which was a previously 
decided suit and was therefore res judicata and barred the decision of the same 
matters which were directly and substantially in issue in suit No. 488 of 1911 
between the same parties or between parties under whom they claimed and litigat- 
ing under the same title. After August 4, 1915, there was no question of the 
applicability of the doctrine of lis pendens and the matters were concluded between 
the parties or their representatives-in-interest, so far as the question of the right, 
title and interest of the respective parties in the suit properties was concerned. 
The matter could not be any further canvassed in suit No. 488 of 1911 or the First 
Appeal No. 84 of,1984 therefrom, and whatever was done by the parties thereafter 
in that suit was of no consequence whatever. The compromise decree which was 
obtained on December 15, 1987, in Digambar Hanmani’s case First Appeal No. 84 of 
1984 had not the effect of in any manner whatever modifying the rights of the 
parties as they had been declared by the judgment duly pronounced in suit 
No. 551 of 1910 on August 4, 1915. 

_ In view of the conclusion above reached, we think it unnecessary for us to go into 
the further question whether the compromise decree dated December 15, 1987, 
in Digambar Hanmant’s case was obtained by fraud or collusion or whether 
the defendants had perfected their title by adverse possession, Whatever be 
the rights of the parties in respect of the said matters may be the subject of 
further litigation between the parties if they are so advised. We are not concerned 
with the same in this appeal before us. The only question which we have got to 
consider is whether the decree in suit No. 551 of 1910 bars the present suit as 
res judicata, and we have come to the conclusion that so far as this question is 
concerned, the decision reached by the learned Civil Judge in that behalf 
was right. 

In the result, the appeal fails and will be dismissed with costs, one set allowed. 


Drar J. Jagree. The point to be decided is: When there is a conflict between 
the ar of ves judicata and the doctrine of lis pendens, which of the two should 
prevail. 

As far as I am aware, there does not seem to be any decided case of this Court 
upon the point and none of the advocates has been able to discover any. 

Now, the rule of res judicata enacted in s. 11 of the Code of Civil Procedure is 
based upon the consideration of the hardship to the individual and also upon the 
larger consideration of public policy. The doctrine of lis pendens enacted in s. 52 
of the Transfer of Property Act is, I think, based upon expediency, that is, upon the 
consideration of hardship that may becaused to a party by the opposite party trans- 
ferring the property pending the suit so as to defeat the right of the first party. 
The principles underlying these sections have been stated in the leading cases 
referred to by my learned brother and it is, therefore, unnecessary to reproduce 
them again. The position then is that while res judicata prevents the Court from 
entering into an enquiry as to any matter already adjudicated upon, lis pendens 
really affects the transferee pendente lite. 

I think, therefore, that when the conflict arises, the rule of res judicata should 
prevail. 

Appeal dismissed. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice. 
KONDIBA VITHOBA SHINDE v. DAGDU RAMA KHENDEE.* 
Dekkhan Agriculturisis’ Relief Act (XVII of 1879), Sec. 53t—Revision—Whether revision powers 
extend to questions of fact—Failure of justice—Civil Procedure Code (Act V of 1908), Sec. 115 
—High Court—Revision jurisdiction. 

A District Judge has jurisdiction, under s. 68 of the Dekkhan Agriculturists’ Relief Act, 
1879, to interfere with the finding of fact of the trial Court, provided he is satisfied that a 
failure of justice has resulted. This jurisdiction is not confined to questions of law only. 

Where a District Judge takes the view that a decision on facts is clearly wrong and that 
an impugned transaction is a mortgage and nota sale, there is a failure of justice and in 
such a case the District Judge would be entitled, under s. 53, to interfere with such a dce- 
cision, 

In such a case the High Court will not interfere under s. 115 of the Civil Procedure Code, 
1908. 

Rayachand Mayachand v. Sultan Rahimbha® and Gurubasaya vw. Chanmalappa,? referred to. 

: Babaji v. Bala,’ distinguished. 
Chagniram Ramchand v. Hari Shioram,* not approved. 

Tms was a suit filed by Dagadu (plaintiff), an agriculturist, on July 11, 1945, for 
a declaration that a deed passed by his father Rama on May 8, 1919, to Kondiba 
(defendant No. 1) was a mortgage and not a sale. 

The trial Judge held that the impugned deed was a deed of sale and dismissed the 
sult. 

The District Judge, in the exercise of his powers of revision under s. 58 of the 
Dekkhan Agriculturists’ Relief Act, 1879, took the view that the transaction was a 
mortgage as it was passed ‘for a grossly inadequate consideration.” He found 
that nothing was due under the mortgage, and passed an order for redemption of 
the mortgage. 

Defendant No. 1 applied to the High Court in revision. 


J. G. Rele, for the applicant. 
S. A. Kher, for the opponents. 


Cuacia C. J. This is an application in revision against an order made by the 
District Judge, Ahmednagar, holding that the decision of the Extra Joint Sub- 
Judge, Ahmednagar, that a transaction dated May 8, 1919, was a sale and not a 
mortgage as contended by the plaintiff, was not correct. In passing this order the 
learned District Judge was exercising jurisdiction vested in him under s. 53 of the 
Dekkhan Agriculturists’ Relief Act and that section confers upon him revisional 
powers of thenature stated in that section. It is competent to him to set aside an 
order made by the trial Court if he is satisfied that that order is erroneous either 
because it is illegal or it is improper, and the proviso to that section really indicates 
what is the foundation of the jurisdiction conferred under that section, and that 
foundation 1s that no decree or order shall be reversed or altered for any error or 
defect or otherwise, unless a failure of justice appears to have taken place. 

Now, Mr. Rele contends that it was not competent to the District Judge under 
s. 68 to differ from the trial Court on a question of fact. The learned District 
Judge considered the various tests that were applied by the trial Court in coming to 
the conclusion whether the transaction was a sale or a mortgage, and he attached the 


* Decided, March 30,1949. Civil Revision 
Application No. 590 of 1048, from an order 
passed by R. S. Vaze, District Judge at Ahmed- 
nagar, in Revision Application No. 58 of 1943, 


ceedings therein, call for and examine the 

record of any suit or matter, and pass such 

decree or order thereon, as he thinks fit;.... 
Provided that no decree or order shall be 


reversing the decree passed by M. B. Shelke, 
Extra Joint Civil Judge (J.D.) at Ahmednagar, 
in Suit No. 210 of 1044. 

t The section runs thus: 

The Distnet Ju may, for the purpose of 


satisfying himself of the legality or propriety 
of any decree or order passed by a Subordi- 
nate Ju in any suit or other matter under 


Chaper If, Chapter IV or Chapter VI of this 
Act, and as to the regularity of the pro- 


reversed or altered for any error or defect or 
otherwise, unless a failure of justice appears to 
have taken placce. 

1 (1898) I. L. R. 18 Bom. 347. 

2 (1804) I. L. R. 19 Bom. 286. 

3 (1987) 40 Bom. L. R. 104, 

4 (1949) Civil Revision Application No. 743 
of 1948, decided by Dixit J., on March 4, 
1949 (Unrep.). g7 


632 . THE BOMBAY LAW REPORTER, [VOL. LI. 


greatest importance to the fact that the price paid for the ostensible sale of this 
property was Rs. 99, and according to him, having considered various factors, that 
was a wholly and grossly inadequate consideration. Mr. Rele says that the trial 
Court having come to the contrary conclusion on this point, it was not open to the 
District Judge to reverse the finding of the trial Court which was essentially a finding 
of fact, and for this purpose Mr. Rele strongly relies on a decision of Mr. Justice 
Dixit recently delivered in Chagniram Ramchand v. Hari Shioram. In that case 
the learned Judge took the view that unless there was an indication in the judgment 
itself that there was a failure of justice, it was not open to the learned District 
Judge to interfere with the finding of fact arrived at by the trial Judge, and in. com- 
ing to that conclusion Mr. Justice Dixit relied on a decision of Sir John Beaumont, 
Chief Justice, in Babaji v. Bala.* That decision was on the terms of s. 28(2) of the 
Mamlatdars’ Courts Act, and Sir John Beaumont took the view that under that 
section the jurisdiction of the Collector did not extend to reversing the order of the 
Mamlatdar on a question of fact. That decision, with respect, has no bearing on the 
question as to what is the limit of the jurisdiction of the District Judge under s. 58. 
We have, however, three direct decisions of our own Court which have construed 
s. 58 of the Dekkhan Agriculturists’ Relief Act. The first decision is Shidu v. Bali. 
In that case Mr. Justice Birdwood and Mr. Justice Telang held that the revisional 
jurisdiction of the Special Judge under ss. 58 and 54 was similar to the revisional 
jurisdiction possessed by the High Court under the Code of Criminal Procedure and 
the power of setting aside a decision of a lower Court on facts should be exercised in 
very exceptional cases. The next decision is Rayachand Mayachand v. Sultan 
Rahimbhai There Sir Charles Sargent, Chief Justice, and Mr. Justice Telang 
came to the conclusion that where the Special Judge under the Dekkhan Agricul- 
trists’ Relief Act entertains a clear opinion that the findings of the Subordinate 
Judge on the questions of fact are erroneous, and exercises his discretion in setting 
aside the decree, the High Court will not in its extraordinary jurisdiction interfere 
with the discretion, except under most exceptional circumstances. And finally 
there is a decision in Gurubasaya v. alae, oe That is a decision of Sir 
Charles Sargent, Chief Justice, and Mr. Justice Fulton, and this bench held that 
under s. 58 the Special Judge had a revisionary power in all cases where a failure 
of justice appears to have taken place. It is for him to decide whether the finding 
on a question of fact by a Subordinate Judge is of that nature, and in doing so he is 
entirely within his jurisdiction. This Bench expressly dissented from the view 
taken in the earlier decision of Shidu v. Bali that the jurisdiction of the District 
Judge or Special Judge under s.58 was comparable to the revisional jurisdiction of 
the High Court under the Criminal Procedure Code, and the Chief Justice in his 
judgment says that although Mr. Justice Telang was a party to the decision in 
Shidhu v. Bali, he on reconsideration took the view which was now expressed by 
the Chief Justice, in his judgment. Therefore it is clear from these decisions that it 
is undoubted and undisputed law that under s. 58 the District Judge has jurisdic- 
tion to interfere with the finding of fact of the trial Court. It cannot be said that 
the revisionary powers of the District Judge are confined so that he can only inter- 
fere with the order of the trial Court only on questions of law. It is true that when 
a District Judge interferes with the finding of the trial Court on a question of fact, 
he should only do so when he is satisfied that a failure of justice has resulted. But 
I do not agree, with respect, with Mr. Justice Dixit that the District Judge must in 
terms so state in his judgment before it could be said that he has exercised a proper 
jurisdiction. Ifa District Judge takes the view that a decision on facts is clearly 
wrong and that the transaction is a mortgace and not a sale, it is difficult to under- 
stand how it is possible to contend that there is not a failure of justice, in that a 
wrong decision has been given against the plaintiff. 

In this case the District Judge is emphatically and clearly of the opinion that the 
consideration paid for the ostensible sale of the property was grossly inadequate. 


1 (1919) Civil Revision Application No. 743 8 (1891) I. L. R. 15 Bom. 180.” 
of 1948, decided by Drxit J., on March 4, 1949 4 (1898) I. L. R. 18 Bom. 847. 
(Unrep.). 5 (1894) I. L. R. 19 Bom. 286. 

2 (1937) 40 Bom. L. R. 104. 
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Having come to that conclusion, the only thing open to him was to reverse the deci- 
sion of the trial Court. If he had not done so, he would have allowed the failure 
of justice to remain unrectified. It is true that the learned District Judge does not in 
terms say in his judgment that there is a failure of justice, but it is not very difficult 
to infer from his judgment that if he had not set-aside the order of the trial Court he 
would have allowed the defendant to succeed, when on the merits of the case the 
plaintiff-was entitled to the declaration that he sought. In my opinion, therefore, 
this is not a case where I would interfere under the extraordinary powers given to us 
under s. 115 of the Civil Procedure Code. 

- The result is that the application fails and is dismissed with. costs. 


Application dismissed. 


ORIGINAL CIVIL. 





Before Mr. Justice Bhagwati. 
ABDUL GANI v. THE COMMISSIONER OF POLICE, BOMBAY.* 
Bombay Public Security Measures Act (Bom. VI of 1943), Sec..6 (1)t—"Inhabitant,” meaning of. . 
The word “inhabitant” in s. 6 of the Bombay Public Security Measures Act, 1947, is not 
- used in the sense of residents of a particular locality or permanent residents of it, but in the 
sense of persons who besides being permanent residents are also occupants in the sense of 
carrying on business (e.g., a pan-shop) in that locality.. 

Tuis was a petition for a writ of certiorari or in the alternative for an order under 
s. 45 of the Specific Relief Act, 1877. : 

The petitioner Abdul Gani carried on a-hotel called Miskin Hotel, which was 
situated in house No. 141 at Two Tanks, Bapty Road, Bombay. Attached to the 
hotel there was a pan-shop, carried on by one Mahomed Aiya. 

On the night of June 29, 1947, there was a stabbing incident in the locality in 
which the hotel and the pan-shop were situated. The police made a report of it to 
the Commissioner of Police, Bombay (respondent No. 1), who, under the powers 
vested in him by s. 6 of the Bombay Public Securities Measures Act, 1947, imposed, 
on July 7, 1947, a collective fine of Rs. 800 on the Muslim inhabitants of house 
No. 141, viz. the hotel keeper and the pan-shop proprietor. The fine was apportion- 
ed as follows’:— 

“Rs. 200, to be paid as a fine by the owner of the hotel. 

Rs. 100, to be paid by the owner of the pan-shop.”’ 

Both fines were paid by the petitioner on July 7, 1947. 

It appeared that Abdul Gani occupied an upper floor of the house for his own 
residence, on the lower floor of which he carried on his hotel business. : Mahomed 
Aiva had his pan-shop in the same building, though he resided in another locality. 

On July 26, 1947, the petitioner applied to respondent No. 1 for refund of the 
fines paid by him on the ground that he being the owner of the hotel as well as the 
pan-shop no collective fine could be levied on him. The application was rejected 
by respondent No. 1 on August 5, 1947. j 

On September 8, 1947, the petitioner filed the present application. 


G. A. Thakkar, for the petitioner. 
M. P. Amin, acting Advocate General, for the respondents. 


Buicwati J. [His Lordship, after dealing with the facts of the case, proceeded :] 
It was further urged that it is only the inhabitants of the area who are to be sub- 


~ Decided, mber 28, 1948. O.C.J. ‘or are habouring persons concerned in the com- 
Miscellaneous Application No. 160 of 1947. mission of such offences, or are failing to render 
f The section runs as follows :— all the assistance in their power to discover or 


(1) If the Provincial Government is satisfied apprehend the offender or offenders, or are 
that the inhabitants of any area are concerned suppressing material evidence of the commis- 
in the commission or abetment of offences sion of such offences, the Provincial Govern- 

ing the public safety or the maintenance ment may, by notification in the Official 
of public order or the maintenance of supplies Gazette, impose a collective fine on the inhabi- 
or services essential to the life of the community tants of that area. 


684 , `~ THE BOMBAY LAW REPORTER. - [VON Lr. 


jected to a collective fine under s. 6(1) of the Act. The petitioner was no doubt 
living on the upper floor of the building in which the hotel and the pan-shop were 
situate but so far as Mahomed Aiya the alleged owner of the pan-shop was concerned, 
he was not staying in that building but in a room which was obtained on a lease 
in a building at Bapty Road or 1st Kamathipu-a Lane, whatever the locality may be, 
and therefore he certainly was not an inhabitant of that area, and the collective 
fine which was imposed on the petitioner an inhabitant of the area and Mahomed 
Aiya who was not an inhabitant of the area could not be justified under the terms of 
s. 6(1) of the Act. It was contended that in order to be an inhabitant of the area 
one has to be a permanent residept in that area. ‘The learned Advocate General, 
however, pointed out that the word “inhabitant” as used in this context did not 
mean a permanent resident in that locality but meant an occupant or a person who 
was carrying on business in that particular locality having regard to the provisions 
of the collective fine enacted in the Act. He drew my attention to a case in Leigh 
v. Chapman,} in which an occupier of land within a hundred, was held to be an 
inhabitant within the statutes of Hue and Cry, although he had neither a house 
nor lodges there. I find in the foot-note at p. 423 (e) of this report a passage which 
is very instructive on this point. After referring to several cases which illustrated 
the meaning of the word “inhabitant”, the note proceeds to say that the word can- 
not be said to have any fixed meaning, but must be taken according to the subject- 
matter. The authority for this proposition is The King v. Mashiter® and the judg- 
ment of Littledale J. which is reported there. It runs as follows (p. 165) : 

“Tt is difficult to assign a meaning to the word “inhabitants”. Under the Statute of Bridges it 
means persons holding lands in the county. In the grant of a way over s field to church it would 
extend to all persons in the parish. It must be tak2n according to the subject-matter, and be 
explained, as circumstances allow, sometimes by usage, sometimes by the context or object of a 
charter. It cannot be said to have any fixed meaning. It ought, therefore, to have been shewn, 
on this application, who, beyond tenants, were meant by the words “tenants and inhabitants.” 
It might be lodgers, inmates, servants, or, perhaps, ather descriptions or persons. Those who 
rely upon the term ought to have shewn what was the zharacter of those whom they seek to intro- 
duce under it.” l 

Having regard to these observations, I am of opinion that the word ‘‘inhabitant”’ 
as used in this context of the Act, Bombay Prblic Security Measures Act, 1947, is 
not used in the sense of residents of that locality or permanent residents thereof, 
but in the sense of the persons who are besides being permanent residents also the 
occupants in the sense of carrying on business of the nature which I have before me. 
If that is the true construction, the result will be that if Mahomed Aiya be proved 
to be the owner of the pan-shop, he would be an inhabitant within this area along 
with the petitioner who admittedly had a dwelling house on the upper floor of the 
building in which the hotel as well as the pan-shop were situate. 

[After dealing with the facts of the case, the judgment concluded:] I have 
come to the conclusion that the petitioner has failed to establish what was in- 
cumbent upon him to do in order to succeed in view of the collective fine receipt 
which he produced that he-was at all material times the owner of the hotel as 
well as the pan-shop. 

The result, therefore, will be that the collective fine order would be valid and legal 
and passed in accordnace' with the provisions of s. 6(1) of the Act and the petitioner 
is not entitled to any relief in respect of the sameas prayed for by him. The petition 
will, therefore, be dismissed. 

As regards cosis, the petitioner came to the Court on two counts, (1) the collective 
fine order and (2) the suspension of the licens2 order. As I have stated before in 
my judgment, counsel for the petitioner very wisely did not press that that 
order was wrong and did not take up unnecessary time of the Court in order to 
justify the stand which he had taken in the pstition. So far as that order is con- 
cerned, therefore, without: anything more I would say that thereshould be no order 
as to costs of and occasioned by reason of putting that order of suspension of the 
licence in issue between the parties. The petitioner would no doubt be liable to pay 
the costs of the petition in so far as he canvessed the legality of the order as to 


" 1° 2 Saunders’ Rep., Part 2, p. 422 (f). 5 (1887) 6 A. & E. 158. 
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collective fine which was imposed on him by respondent No.1. The fairest order, 
therefore, in my opinion, would be that the petitioner should pay to the respondent 
one-half of the costs of this petition. 5 
Petition dismissed. 
Attorneys for petitioner: Ambubhai & Divanji. 
‘Attorneys for respondents : Little & Co. 





PRIVY COUNCIL. 


Present: Lord Uthwatt, Lord Oaksey, and Sir Madhavan Nair. 
THE GOVERNMENT OF THE PROVINCE OF BOMBAY v. 
PESTONJI ARDESHIR WADIA.* 


Civil Procedure Code (Act V of 1908), Secs. 80, 11, expln. tv—Notice of suit against Govern- 
ment—Whether all plaintiffs to join mn the notice—Res judicata—Plea which might 
and ought to have been raised—Bombay Land Revenue Code (Bom. V of 1879), 
Sees. 4, 216—Grant of village—Introduction of survey settlement in the mllage—Levy 
of non-agricultural assessment in the village—Whether grantee entitled to such 
assessment. 


The provisions of s. 80 of the Civil Procedure Code, 1908, are imperative and should 
be strictly complied with before it can be said that a notice valid in law has been 
served on the Government. The word “plaintiff” used in the section includes the 
plural. There is no provision iti the’ Code enabling trustees of a trust to sue in the 
name of the trust. ; 

Two trustees under a deed of trust gave notice of a suit against Government, under 
the provisions -of s. 80 of the Civil Procedure Code. On the death subsequently of 
one of them two new trustees (plaintiffs Nos. 2 and 3) were appointed in his place, 
but they did not give a fresh notice under s. 80. When the surviving plaintiff and 
plaintiffs Nos. 2 and 3 filed a suit against Government, it was objected that the suit 

„was bad for non-compliance by plaintiffs Nos, 2 and 3 with the requirements of 

s. 80:— 

Held, that the suit was incompetent for not complying with the provisions of s 80 
by plaintiffs Nos. 2 and 3. ‘ ; 

- The Government of Bombay granted in 1848 to the grantee the village of Ville 
Parle, then an agricultural village but at present a prosperous residential suburb 
of Bombay. In 1853 the grantee made a trust of the village, of which the plaintiffs 
were trustees. In 1879 the Government enacted the Bombay Land Revenue Code, 
s. 48(2) of which enabled Government to levy non-agricultural assessment on lands 
in the village. In 1886 the Government made an announcement to the trustees of 
the introduction -of the survey settlement in the village; and in 1916 started levying 
non-agricultural assessment on lands converted into building sites. The plaintiffs 
sued.in 1918 to have the nature of the grant determined, and to recover non-agri- 
cultural assessment from Government as grantees of the soil. The suit proceeded 
upon the admission “that in 1885 survey settlement was introduced in the villages 
under s. 216 of the Code.” The suit ended in a decree which held that the plaintiffs 
were grantees of the village and as such were entitled to the non-agricultural assess- 
ment. In 1936 the plaintiffs filed another suit to recover the non-agricultural assess- 
ment for years subsequent to the years sued for in the first suit. One of the 
defences advanced by Government in the second suit was that the village of Vile Parle 
had not been surveyed and settled under the Code and that as grantees of an 
alienated village the plaintiffs were not entitled to the assessment claimed. The 
plaintiffs urged that the question whether a survey settlement was or was not intro- 
duced was res judicata in that the Government with due diligence not only might, 
but ought to, have raised the question in the earlier suit:— 

Held, disallowing the plea of res judicata, (1) that though the matter might have 
been raised and if raised a decision on it might have resulted in the dismissal of 


* Decided, January 11, 1949. Appeal from Bombay. 


686 THE BOMBAY LAW REFORTER. [voL. LI. 


the earlier mut against the Government, vet it could not be said that the Government 
ought to have raised it, because of the admission made in that case; 

(2) that 1f the Government chose to admit certain facts for the purpose of get- 
ting a decision on an important question of law (viz. construction of the grant), it 
could not be said that the suit involved a dacision as to the facts; 

(3) that in the circumstances s. 11, expln. iv, could not be used to preclude the 
Government from raising the point as to the introduction of survey settlement 
in the village. 

Held, further, (1) that the survey settlement was introduced in the village under 
the provisions of the Code, and that the levy of non-agricultural assessments by the 
Government was legal; 

(2) that therefore the plaintiffs were entitled to the assessments so levied. 

Suir to recover non-agricultural assessment levied by Government in 
the villages of Juhu and Vile Parle. 

On February 9, 1848, the Government of Bombay granted the village of 
Vile Parle to one Nowroji Wadia. The grant provided: 

“ .,..unoder date March 31, 1841, you applied to Government for the grant of villages 
in Salsette, the reasons of which would be equivalent to Rs. 4,000 per annum, and at the 
same time solicited that until their selection the Sub-Treasurer or the Collector of Thana 
might be instructed to pay that amount which recuest was acceded to in Mr. Chief Secre- 
tary Reid’s letter dated April 23, 1841, No. 1324, and the above sum was ordered to be paid to 
you from the general treasury at Bombay from 1840-41 until some arrangements could be 
effected by which lands of that value could be assigned in Inam, and whereas in an ap- 
plication to Government under date January 4, 1944, you solicited that the villages of Juhu 
and Vile Parle might be assigned in perpetuity on this account and which application 
having been duly reported on by the acting Collector of Thana under date October 28, 
1844, and Government in its secretary’s letter cated January 21, 1845, No. 315, having 
intimated its approval of the suggestions offered by that officer in respect to the terms 
of this grant, the aforesaid villages of Juhu and Vile Parle in the Islands of Salsette are 
hereby assigned to you and your heirs in perpetuity from the year AD. 1847-48.” 

‘On March 16, 1853, the grantee Nowrozi Wadia executed a deed of trust 
of the two villages, of which the plaintiffs were trustees. 

In 1865 the Government of Bombay enacted Act I of 1865, which came 
into force on July 21, 1865, providing for survey, assessment and adminis- 
tration of lands in the Presidency. It was repealed by the Bombay Land 
Revenue Code, which came into force on June 30, 1879. Section 48 (1) 
of the Code set out different kinds of assessments that could be levied on 
lands; and sub-s. (2) enabled Government to levy altered assessments on 
the altered use of the lands. 

In process of time the villages of Juhu and Vile Parle grew from an 
agricultural village into a prosperous res:dential suburb of Bombay. The 
lands which were in use for raising crops were accordingly being con- 
verted into sites for buildings. 

It was a moot question whether survey settlement was introduced into 
the village, and if so, whether it was on the application of the plaintiffs. 

In 1916 the Government of Bombay started levying non-agricultural 
assessment on the lands in the villages. 

The matters came to a head in 1916, when on February 28, 1917, the 
plaintiffs were told that they were not entitled to anything under the terms 
of the grant and that the Government hac the right to-levy non-agricultural 
assessment for their benefit. 

On February 21, 1918, the plaintiffs filed a suit to have it declared that 
under the grant they as owners were entitled to levy non-agricultural 
assessment, in the village of Vile Parle, and prayed that if it be held that 
they were not owners, they were still entitled to the non-agricultural assess- 
ment either wholly or in part. The suit proceeded on the admission by 
Government “that in 1885 survey settlem2nt was introduced in the village 
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under the provisions of s. 216 of the [Bombay Land Revenue] Code.” The 
trial Court dismissed the suit on the ground that the grant of 1848 was 
neither an absolute grant of the soil nor was it a mere assignment of the 
revenue, but it was only an assignment of Rs. 4,000 out of the revenues of 
the village, and that Government were entitled to the non-agricultural 
assessment. This decree was upheld in appeal to the High Court by 
Macleod C.J. and Madgavkar J. (see 28 Bom. L.R. 25). On further appeal the 
Privy Council held that the grant of 1848 was not merely an assignment of 
Rs. 4,000 per annum out of the revenues of the villages but was a grant of 
the villages subject to the conditions attached, and that by s. 48 (2) of 
the Bombay Land Revenue Code the non-agricultural assessments were 
merely in substitution of the former assessments and the plaintiffs were 
entitled to such assessments (see 31 Bom. L.R. 256). 


The plaintiffs filed a. darkhast (No. 26 of 1930) to recover the amount 
of the non-agricultural assessment recovered by Government, and were 
paid up to the year 1929-30. 

From the year 1932-33 the Government failed to pay the proceeds of the 
non-agricultural assessments in the village of Vile Parle. On July 25, 1936, 
the plaintiffs filed a suit to recover the assessments from the year 1932-33. 
They filed a separate suit for the same relief as regards Juhu village. 


- The Government contended in their written statement, among other things, 
that— 


. “Juhu and Vile Parle have not been surveyed and settled either under Act I of 1865 or 
under the Land Revenue Code of 1879, in accordance with rules framed thereunder and 
applicable to alienated villages. Plaintiffs therefore cannot claim the right to recover 
non-agricultural assessment. They cannot also claim to recover non-agricultural assess- 
ment direct from the holders of the village even if it be assumed that Juhu is a surveyed 
and settled alienated village.” 

Consequent on the change of attitude on the part of Government the 
plaintiffs advanced a plea that Government were barred from raising the 
present contention by the rule of res judicata (s. 11, explanation iv, of the 
Civil Procedure Code, 1908), for the Government might and ought to have 
raised the contention in the earlier suit of 1918. 


In the Juhu suit more facts might be stated. The assessment claimed 
was from the year 1922-23. The notice of suit under s. 80 of the Civil 
Procedure Code was given to Government on October 1, 1933, on behalf of 
three trustees under the deed of trust. Thereafter two of the trustees were 
replaced by plaintiffs Nos. 2 and 3, but no fresh notice was given on their 
behalf. The suit was filed by the original trustee (plaintiff No. 1) and the 
two new trustees (plaintiffs Nos. 2 and 3). One of the contentions raised 
in the suit was that the suit was bad as the failure by plaintiffs Nos. 2 and 3 
contravened the provisions of s. 80 of the Civil Procedure Code. 

Both the suits were heard together and disposed of by one judgment. It 
was held that the villages of Vile: Parle were settled under the Bombay 
Land Revenue Code, that the plaintiffs were entitled to recover non- 
agricultural assessment from the year 1932-33 in the Vile Parle suit and 
from the year 1922-23 in the Juhu suit. In the Juhu suit it was further 
held that s. 80.of the Code did not vitiate the suit as the irust was suffi- 


ciently represented by plaintiff No. 1 who alone could act under ue 
trust deed. 


The Government of Bombay appealed in both cases to the High Court. 
The appeals were heard on April 3, 1941, by Beaumont C. J. and Macklin’ J. 
Their Lordships dismissed the Juhu suit for want of notice under s. 80 of 


the Code, and confirmed the dona in the Vile Parle- suit. The judgment 
was as follows:— 
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Beaumont C. J. These are two companion appeals by Government 
relating to the claim of the plaintiffs to non-agricultural assessment in the vil- 
lages of Vile Parle and Juhu. Appeal No. 211 of 1938 relates to the village of 
Vile Parle, and appeal no. 216 of 1938 relates to the village of Juhu. In both 
cases the plaintiffs ask for a declaratior that they are entitled to non- 
agricultural assessments on all lands in the respective villages except as 
mentioned, and then they ask for accounts and payment of the amounts due. 
The substantial defence raised by Government is contained in the amended 
paragraph 6 of their respective written statements added in 1934, that defence 
being that survey settlements have never b2en introduced into either of these 
two villages. Under s. 48 of the Land Revenue Code of 1879 non-agricultural 
assessment can only be imposed where an assessment has been fixed under 
the provisions of the Act, and accordingly Government contend that, 
inasmuch as no survey settlement has been introduced into either of these 
two villages, there has been no non-agricultural assessment properly levied, 
nor is any properly leviable, and, therefore, the plaintiffs’ case must fail. 
The learned Judge decreed the plaintiffs’ claim in both suits. 

The facts, which give rise to the claim, are shortly these. In 1848 Gov- 

ernment made a grant to one Nowroji Jamshedji Wadia, and that grant 
has been construed by the Privy Council, and, therefore, it is not necessary 
to refer to its terms in any detail It is apparent from the terms of the 
grant that Mr. Wadia, at the date of the grant, was enjoying an annuity 
of Rs. 4,000, and the object of the grant was to secure to him that annuity 
or its equivalent. In Suit No. 4 of 1918, ic the Thana Court, which was the’ 
suit eventually taken to the Privy Ccuncil, the question was raised 
as to whether the then grantees under the deed of grant, who, I may say, 
were trustees of a settlement created in 1853 by Mr. Wadia, were entitled 
to non-agricultural assessment in the village of Vile Parle; the suit did not 
relate to Juhu. The trial Court, and this Court in appeal, held that the 
grant was a grant only of Rs. 4,000 per annum, payable out of the revenues 
of the village. But the Privy Council held that the deed amounted to a 
grant of the village. The Privy Council recognised that it was intended 
that what was granted should be in substitution for the Rs. 4,000 annuity, 
but they pointed out that when one property is substituted for another, the 
substitution may turn out for better or worse. In fact the substituted pro- 
perty turned out very much for the better so far as the grantees were con- 
cerned, because Vile Parle and Juhu have become two of the most popular 
residential suburbs of Bombay. It is as though in England the Crown in 
days gone by had granted to a subject the villages of Hampstead and High- 
gate in lieu of an annuity of £300. However, there is no question now 
as to the meaning of the grant which was bf the villages. If there was any 
mistake as to the subject of the grant, it can only be remedied by the Legis- 
lature. There has never been any claim in the Courts for rectification, and 
obviously at this distance of time it would be difficult to establish such 
a case. 
- Now, it appears from the judgment of the learned trial Judge, who was 
joint Juage in Thana, in the 1918 suit, that the suit proceeded on an admis- 
sion that in 1885 a survey settlement was introduced into the village of Vile 
Parle under the provisions of s. 216 of the Code. 

It is argued that so far as the village of Vile Parle is concerned, this suit 
must be determined against Government on the ground of res judicata. In 
the former suit the question was raised as to whether the grantee under 
the grant of 1848, or the Government, was entitled to non-agricultural assess- 
ment, but owing to the admission, to which I have referred, the question 
whether non-agricultural assessment had in fact been imposed by survey 
settlement was not in issue. It is said, however, that under Explanation IV 
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of s. 11 of the Civil Procedure Code the matter must be deemed to have 
been in issue. That explanation reads: “Any matter which might and 
ought to have been made ground of defence or attack in such former suit shall 
be deemed to have been a matter directly and substantially in issue in such 
suit.” Now, no doubt, it would have been an answer to the plaintiffs’ claim 
in that suit to say: “You are not entitled to non-agricultural assessment, 
because in fact no such assessment is leviable, since no survey settlement 
bas been introduced.” I have no doubt that that defence might have been 
raised, but in my judgment it is impossible to say that it ought to have been 
raised. It was vital to Government to get the question of construction arising 
under the 1848 deed settled, and if they had raised this question of fact, and 
succeeded in proving that no non-agricultural assessment was leviable at all. 
the question of the construction of the deed would not have arisen; and 
the Court, following the usual practice of not answering future questions, 
would probably have declined to give’ any ruling as to the construction of 
the deed. Government would then have had to bring a fresh suit, because 
it is. clear that they would have had to ascertain for the future whether if 
they introduced a survey settlement into the village of Vile Parle, they 
would be entitled to the assessment. If Government chose to say, “For 
the purposes of this suit we admit certain facts in order that this important 
question of law may come up for decision”, ‘it seems to me impossible to 
say that they were wrong, and that the suit must be held to involve a deci- 
sion on the facts. I appreciate that in point of fact Government never 
thought of this question, but in considering whether it ought to have been 
raised, we must assume that they had all material considerations in mind. 
As the non-agricultural assessment claim in the present suit is for a period. 
after the determination of the 1918 suit, I am of opinion that Government 
is not precluded from setting up this defence by res judicata. 


With regard to the suit as to Juhu: village, no question of res judicata 
arises, bui there is, in my opinion, a fatal objection to that suit in that no 
notice complying with s. 80 of the Civil Procedure Code was served upon 
the Secretary of State for India. What happened was that there were two 
trustees of the Wadia trust, in whom was vested the subject-matter of ihe 
grant of 1848, and notice was given in October 1933 that those trustees in- 
tended to file a suit against the Secretary of State; but in, December one 
of the trustees died; and in January 1934 plaintiffs Nos. 2 and 3 were 
appointed trustees, and this suit was filed by those two plaintiffs and 
plaintiff No. 1, whose name had been included in the notice, on March 31. 
Section 80 requires a notice to be ‘given before the institution of a suit 
against the Secretary of State, and that notice must state, amongst other 
things, the name, description and place of residence of the plaintiff. The 
singular includes the plural. I have no doubt whatever that where there 
are three plaintiffs, the names and addresses of all of them must be given. 
The learned trial Judge was of that opinion, but he held that the real 
plaintiff was the Wadia trust, and that as a notice had been given on behalf 
of the Wadia trust, s. 80 was sufficiently complied with. But that view of 
the matter seems to me clearly to be wrong. The trust is not the plaintiff, 
and there is no power under the Code for trustees to sue in the name of 
their trust, as members of a firm may sue in the name of the firm. The 
plaintiffs were, and were bound to be, the three trustees, and as no notice 
was given specifying their names and addresses, the condition precedent 
to the filing of the suit was not fulfilled. So that on that preliminary ground 
I think that Appeal No. 216 must succeed. 


Having got. rid of those preliminary points, I will now come to the main 
question, which in fact is common to both villages. The question is whether 
a survey. settlement as to agricultural assessment was introduced into these 
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two villages before non-agricultural assessment was sought to be introduced 
by Government, which, in the case of Vile Parle was in 1916, and in the case 
of Juhu was in 1923. It is not disputed sy Government that in 1860 steps 
were taken to survey these two villages, and at that time there was no statute 
dealing with the question of surveys, but by Act I of 1865 provisions were 
made for surveying villages for the purpose of assessing them to land revenue. 
It is not necessary, I think, to refer in any detail to that Act, because the sug- 
gested settlement was made in 1886 unde= a later Act, but it is to be noticed 
that under the 1865 Act, s. 25, it was lawful for the land revenue officer to 
make an assessment, and that such assessment could not be levied for more 
than one year until the sanction of the Governor-in-Council had been obtained; 
and then under s. 49 is was provided that the provisions of the Act should not 
apply to alienated villages without the sanction of the Governor in Council by 
notification in the Government Gazette. I will assume that these villages 
were alienated villages within the definition contained in that Act. In 1879 
ihat Act was repealed, and in place of it was passed the Land Revenue Code 
of 1879. There is no doubt that these villages were alienated villages within 
the meaning of that Act, and the Act in s. 2 saved pending proceedings 
commenced under the Act of 1865, and directed that thenceforth they should 
be conducted under the provisions of the 1879 Act. Section 102 provided 
that the assessment fixed by the officer in charge of the survey should not 
be levied without the sanction of Goverrment, and that it should be lawful 
for the Governor in Council to declare such assessments fixed for a term 
of years not exceeding 30 in the case of lands used for the purposes of 
agriculture alone, and not exceeding 99 ir the case of all other lands. Then 
s. 103 provided for the method of announcing assessments which had been 
sanctioned by the Governor. Section 214 gave power to the Governor in 
Council to make rules as to various matters, including the administration of 
any survey settlement. Section 216 prov-ded that the provisions of Chapter 
VIU to X, s. 102 being in Chapter VIII, should not be applied to any alienated 
village, except as therein mentioned. Then there was a proviso that it should 
be lawful for the Governor-in-Council, on an application in writing being 
made by the holder of any such village to that effect, to authorise the exten- 
sion of all or any of the provisions of tk2 said chapter to any such village. 
Then under r. 89, afterwards r. 90, it was provided that where a survey sel- 
tlement had received\the sanction of Government under s. 102, a notification 
should be published in the district or portion of a district to which the survey 
settlement extended, in the form of Appendix I, and when the Governor-in- 
Council had, under s. 102, declared suca assessments fixed for a term of 
years, such declaration should be notified in the Bombay Government Gazette. 
Appendix I contained the form of notification, which is of some length, and, 
was a written notification, so that the notification did not mean merely by 
beat of drums. The provisions of the Act and rules seem to me to come 
to this. An alienated village can only be brought within the provisions of the 
Act, if there is an application in writing by the grantee or khot. If there 
is such an application, Government can ezcept it, and then the provisions of 
the Act apply, and under s. 102 the Government can sanction a survey, and 
under rule 89 a notification of the sancticn has to be published. Unless the 
Government does sanction the survey, nc assessment can be levied. Under 
s. 102 the Government can, besides sanctioning a survey, declare that it shall 
be in force for a certain number of years; and if that is done, under rule 89 
the declaration must be notified in the Bombay Government Gazette. But 
the rule does not require notification of the sanction of Government to un- 
fixed assessment to be contained in the Bombay Government Gazette. 
Those are the statutory provisions as tə the introduction of survey settle- 
ments, and undoubtedly the plaintiffs, on whom the burden of proof rests, 
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have -not succeédéd in giving-definite evidence of an application in writing 
made by the grantées asking -Gôvernment-to apply survey settlements to these 
aliented villages; nor have they produced any record of the sanction of Go- 
vernment to a survey settlement of these villages. But what is shown is this. 
In 1876 Government sanctioned certain rates of assessment experimentally 
for one year. That was'done at a-time when the Act of 1865 was in force. 
The resolution'is exhibit No. 114 in appeal No. 216. The resolution is that the 
rates specified may be sanctioned experimentally for-one year pending report 
on the result ‘of thè introduction of‘the settlement. So that shows that it was 
contemplated:in 1876 that a settlement would be introduced. It is admitted 
that in fact those increased rates of assessment’were levied, not only for the 
experimental year, but -afterwards, and they continued to be levied until 
Government endeavoured to introduce, in place of the agricultural assess- 
ment, the non-agricultural assessment. Then in 1886 we find definite re- 
ferences to an assessment having been made. On March 17, 1886, the Mam- 
latdar writes to the -grantees under ‘the 1848 deed, in which he says that 
the assessment of the villages of Juhu’and Vile Parle is to be announced, 
and‘he asks them to be present. Then on March 24, 1886, there is an en- 
dorsement on the botkhat, or assessment: book, which is exhibit No. 64 in 
appeal No. 216, which says that as the owners’ names have not been entered 
according to the ancient vahiwat, an inquiry about it should be made, and 
that arrangement should be made to recover the assessment according to 
the survey rates for the next year. The botkhat, which contains the rates 
at which lands in these villages were assessed, is on the record. Then 
on November 17, 1886, there was a yadi from the Mamlatdar to the grantees 
telling them, amongst ‘other things, that “hereafter the survey tharav has 
been made applicable to the said villages.” In 1887 the grantees requested 
Government to sanction their receiving the excess assessment, and ultimately 
that-claim was admitted by Government. So that the grantees got more 
than their Rs. 4,000. Then on June 16, 1888 there is another ‘yadi from the 
Mamlatdar to the grantees saying: “You are informed that the survey 
Jamabandi of the villages- noted in the margin” ‘(that is, Vile Parle and 
Juhu) “has béen made.” That is a very definite statement by the Mamlatdar 
that. the survey settlément in the villages‘-has been made. Then in 1889 
and 1890. there is correspondence relating to the right of the grantees to the 
additional assessment, which, as I have said, was allowed by Government. 

"The question seems to me to turn primarily on what inferences the Court 
ought to draw from the facts which I have mentioned. As I have said, the 
plaintiffs have not succeeded in proving affirmatively either that there was 
an’ application in writing by the grantees asking that survey settlement be 
introduced in these alienated villages, or that any settlement was sanctioned 
by Government under s. 102. But seeing that Government in 1886 through 
their officers informed the grantees that a settlement had been introduced, 
and that they continued to levy this assessment from 1886 onwards, for 
something like 50 years, and never suggested that agricultural assessment 
had not been properly introduced into these villages, we must draw all 
proper inferences against Government. If a party does not set up a claim 
for 50 years, he cannot expect the evidence of his opponent to be as com- 
plete as it might have been if the claim had been made earlier. In such 
a case’ the ‘presumption that things’ have. been done according to law is 
very strong, though one must remember that presumptions end where evi- 
dence begins, and we have-in this case a certain amount of evidence. Gov- 
ernment called an official from the Land Records Department, who stated 
that from his researches he was unable to find any application made by the 
grantees under s. 216 of the: Land Revenue Code,. or any sanction by Gov- 
ernment to the introduction of survey settlements in these two villages, and 
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he says that he had gone through the Government Gazettes from 1871 to 
1917; and that there was no record in them of any such sanction. 

So far as any sanction, which must be notified in the Government Gazette, 
is concerned, it seems to me that that evidence would be conclusive. The 
Court cannot presume that there is something in Government Gazettes 
which the evidence shows is not there. The plaintiffs had a chance of going 
through the Government Gazettes, and they do not challenge the statement 
of the Government’s witness that there is no notification of a settlement 
as to these two villages contained in the Gazette. But so far as an appli- 
cation ın writing is concerned from the grantees, it seems to me that we 
must presume that such an application was made, and has been either lost 
or destroyed. The original, of course, would be in Government custody, 
but nobody suggests that Government is suppressmg anything. The evi- 
dence is that Government has in fact not got any such application at the 
present time and the grantees admit that they have not got any copy of it. 
But a letter may easily be lost or destroyed in the course of 50 years. 

So far as Government sanction is concerned, as I read r. 89 and s. 102, it 
js not necessary that Government’s sanction for introduction of survey 
settlement should be notified in the Gazette, unless the sanction goes on 
to fix an assessment for a specified number of years. But the mere sanction, 
without fixing any number of years, could, I think, be published by display- 
ing a notice in the form given in the rules in a prominent place in the 
locality, e.g. the Collector’s office, and it seems to me that at this distance of 
time we must presume that this was done. We must presume further that all 
the necessary steps were taken under s. 103 to announce the settlement. 
What I rely on primarily against Government:is, not so much the statements 
of Mamlatdars, which might be based on error, but the fact that Govern- 
ment themselves acted on the view that an assessment had been introduced 
from 1886 until 1934, without suggesting that there was any legal difficulty 
in the way. H is almost inconceivable that Government would have neg- 
lected to make the assessment in a proper form. It is a very serious matter 
to levy taxes, as to the legality of which there may be a doubt, and Gov- 
ernment’s local officers, the Collector and his subordinates, would not be 
likely to levy an assessment, unless they had been definitely instructed 
by Government that the assessment had been sanctioned. The mere fact 
that the plaintiffs cannot at this distance of time produce a resolution of 
Government, or an application from their predecessors-in-title under s. 216. 
is not enough to displace the presumption which must arise that matters 
have been conducted in regular and legal manner. 

In my view, therefore, the appeal relating to Vile Parle, that is, Appeal 
No. 211, must be dismissed. i 

Appeal No. 216 must be allowed, because no notice was served. I would 
observe tbat in that appeal the learned Judge held that Government were 
stopped from setting up this question, and as that point was argued, I 
would say that I am not impressed with the merits of it. Although it may 
þe that Government stated that survey settlement had been introduced 
into the village of Juhu, there is no evidence whatever that the plaintiffs 
acted upon that statement to their detriment. 

A question was also raised in relation to Juhu as to whether the arrears 
of the land revenue recoverable were confined to three years under art, 
62 of the Limitation Act, or extended to 12 years under art. 131. I will 
only say that in my view art. 131 covers the period within which the plain- 
tiffs have to assert their right, but art. 62 covers the amount of arrears 
which they ‘can recover. It is not necessary to go into those points at 
length, because, in my view, that appeal must be allowed. 

” With regard to cross objections, I think the learned Judge was entitled 
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to allow the set off claimed by the defendant, as he did. He was clearly 
right in rejecting the plaintiffs’ claim to documents relating to non-agricul- 
tural assessment, the plaintiffs themselves clearly having no right to levy 
such assessment. The third cross-objection, which relates to two of the 
items mentioned in exhibit No. 149, referred to in the learned Judge’s order, 
can be raised in execution. The learned Judge excepted from the operation 
‘of his order all the lands mentioned in exhibit No. 149, and the plaintiffs 
contend that as to two items that order was wrong. We have no materials be- 
fore us to determine the point, and, therefore, we give the plaintiffs liberty to 
raise that question in execution. Subject thereto, appeal No. 211 will be 
dismissed with costs, and appeal No. 216- allowed with costs. 
There were separate appeals to the Privy Council in both cases. 


J. M. Pringle and J. M. R. Jayakar, for the appellant. 

Sir Thomas Strangman K. C., S. P. Khambatta K. C. and V. R. Desai, for 
the respondent. 

P. V. Subba Row, for added parties. 


Sm Mapnuavan Narr. These are consolidated appeals from a judg- 
ment and two decrees of the High Court of Judicature at Bombay dated 
April 3, 1941, confirming in the first Appeal (A. No. 211 of 1938) the decree 
of the first class Subordinate Judge of Thana dated April 30, 1938, in Suit 
No. 207 of 1936) hereinafter called the “Vile Parle suit” from the village to 
which it relates), and in the second appeal (A. No. 216 of 1938) reversing 
the decree of the same date of the said Subordinate Judge in suit No. 
ari (hereinafter called the “Juhu suit” from the village to which it 
relates). 

These appeals arise out of two suits which were brought against the 
Secretary of State for India, now represented by the Province of Bombay, 
hereinafter called the Government (appellant in the first and respondent 
in the second of these appeals—defendant), by Pestonji Ardeshir Wadia 
(respondent No. 1 in the first of these appeals and appellant in the second— 
plaintiff No. 2) and the other trustees of a trust (plaintiffs) created by one 
Nowroji Jamsetji Wadia with respect to two villages “Juhu” and “Vile 
Parle” for the recovery of non-agricultural assessment collected by the 
Government from certain lands in these villages. - 

By a grant in 1848, the Government granted to Nowroji the two villages, 
“Vile Parle” and “Jubu”, which are situated in the island of Salsette. These 
have now become prosperous residential suburbs of Bombay. Shortly 
stated, the grant after reciting that the grantee had prayed that a Govern- 
‘ment grant of Rs. 4,000 per annum which he had enjoyed might be exchanged 
for a grant of villages in Salsette, stated that the two named villages “are 
hereby assigned to you and your heirs in perpetuity”. This statement was 
followed by a description of the boundaries of the villages with a detailed 
statemient of the land revenue paid by the occupant owners amounting to 
Rs. 4,679-1-8. From this was deducted “the amount of your inam”. It was 
then stated that the difference along with the value of some trees, amount- 
ing in all to Rs. 700, be paid by the grantees annually. The Privy Council 
was called upon to construe the meaning of this grant in a litigation in 1918 
between the successors of the grantee and the Government of Bombay in 
Wadia vy. Secretary of State for India’ to which fuller reference will be 
made later. The Board decided that by this grant the grantee had become 
the owner of-the villages with the obligation of making an annual money 
payment to the Government. 

In 1879, the Bombay Legislature passed an Act (Act V of 1879) called the 
Bombay Land Revenue Codé. Section 48 (1) of the Act declares that “the 
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land revenue leviable on any land under the provisions of the Act, shall 
be assessed or shall be deemed to have been assessed as the case may be 
with reference to the use of the land (A) for the purpose of agriculture, (B) 
for the purpose of building, and (C) for a purpose other than agriculture or 
building.” Section 48 (2) provides— 

“Where land assessed for use for any purpose is used for any other purpose, the assess- 
ment fixed under the provisions of this Act (the italics are by their Lordships) shall, not- 
withstanding that the term for which such assessment may have been fixed has not 
expired, be liable to be altered and fixed at a different rate by such authority and subject 
to such rules as the Provincial Government may prescribe in this behalf.” 

Acting under this provision the Government began to levy non-agricultural 
assessment on all the lands in the two villages except as mentioned in the 
plaints. 

The suits from which these appeals arise relate to the recovery of the 
assessment from the Government on the ground that Nowroji became the 
full owner of the said villages and as such is entitled to the amount 
recovered by the Government from those villages. The claim in the “Vile 
Parle suit” relates to the years from 1932-33 while the claim in the “Juhu 
suit” relates to the years from 1922-23. The substantial defence of the 
Government in the appeals is that survey settlements have not been intro- 
duced into either of these two villages under the Act, and as no such settle- 
ment was introduced, no non-agricultural assessment is properly leviable 
and the plaintiffs cannot claim the right to recover the non-agricultural 
assessment. The ‘determination of the dispute involves the decision of the 
question whether, prior to the levy of the non-agricultural assessment, an 
agricultural assessment had been fixed under the Bombay Land Revenue 
Code of 1879, such being under s. 48(2) a pre-requisite for the fixing of a 
non-agricultural assessment. This is the main question for decision ‘before 
the Board. 

Besides the above question which is common to both suits, certain other 
questions had also to be decided by the trial Court. These were (1) in the 
“Vile Parle suit”—-whether the above question has become res judicata by 
reason of the decision of the Privy Council in Wadia v. The Secretary of 
State for India in Council (supra); (2) in the “Juhu suit”— (a) whether the 
Government is estopped from raising their present contention that there 
was no survey settlement under the Code of 1879, (b) whether the suit is 
incompetent by reason of plaintiffs’ failure to serve notice on the Govern- 
ment (defendant) complying with the provisions of s. 80 of the Civil Procedure 
Code, (c) in case the plaintiffs succeed, what is the period for which they 
are entitled to recover the non-agricultural assessment, i.e. whether it is three 
years oniy under art. 62 of the Indian Limitation Act as contended for by 
the Government or 12 years under art. 131, as contended for by the plaintiffs. 
No question of limitation arises in the “Vile Parle suit.” 

The “Juhu suit” was heard first. The chief question regarding the survey 
settlement in the two villages being common, the evidence recorded in the 
“Juhu suit” was by the consent of parties agreed to be read in the “Vile 
Parle suit”. The trial Court delivered a consolidated judgment in the “Juhu 
suit” and a formal one in the “Vile Parle suit.” 

All the above questions were decided in favour of the plaintiffs and the 
suits were decreed by the trial Court. The Government appealed, and the 
plaintiffs (trustees) filed cross-objectiéns in both suits. 

In appeal A No. 211 of 1938 the High Court confirmed the. trial Court’s 
decision in the “Vile Parle suit” with a slight variation, and in A No. 216 of 
1938 reversed its decision in the “Juhu Suit”. The ground of the reversal 
was that the notice which had been served on the Government did riot com- 
ply with the provisions of s. 80 of the Civil Procedure Code. The suit 
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being held incompetent, the other points which arose in the case were left 
undecided by the High Court, though opinions in favour of the Govern- 
ment’s contentions were expressed in ‘the judgment. In the result decrees 
were passed dismissing the Governnient’s appeal in reference to “Vile 
Parle” giv giving the. trustees, having regard to their cross-objections, liberty to 
raise the question which they had’ raised regarding two of the items in 
exhibit. 149 in execution, and allowing the Governmént’s appeal in reference 
to Juhu. 

The Government have appealed to ‘His Majesty in Council in the “Vile 
Parle” case (i.e.,in the first appeal before.the Board) and the plaintiffs 
(trustees) have appealed i in the Muhu” case (Le. in the second appeal before 
the Board.) - 

All the questions enumerated bees ‘have been raised for decision before 
the Board, but the questions 2 (a) and 2 (c) in the “Juhu” appeal will have 
to be decided only if the. decision of .the High Court on the question of 

“notice” to the Government, ie. question 2 (b) is set aside by the Board. 

In the course of hearing of the appeals on. December 2, 1947, their 
Lordships intimated to counsel that since the villagers in the two villages 
in the possession of non-agricultural land therein and paying non-agricul- 
tural assessment were interested in the appeals, it was desirable that some 
such villagers should be brought on record and appear at the hearing. Two 
villagers—one from “Juhu” and another from “Vile Parle”’—have now been 
added in the respective. appeals by Order in Council dated August 5, 1948. 
Through’ their learned cone ‘Mr. Subba Row they generally support the 
Government. 

' Their Lordships will first oade ‘the ‘appeal in the “Juhu suit” (Le. 
the second appeal before the Board.) | 


As already stated, ‘this suit along with the other, the “Vile Parle suit”, was 
decreed by the trial Court, but the decree in this suit was reversed on “the 
ground that notice which. had been served on the Government did not com- 
ply with the provisions, of s. 80 of the Civil Procedure Code: That section 
states that: 

“No suit shall be instituted against the eee _ until the expiration of two months 
next after notice ‘in. writing has been delivered ‘to or left at the office of.. 

(c) in the case of a suit ‘against a Provincial ore a Secretary to “the Govern- 
ment or the Collector of the District; and...-.: 
delivered to him or left at his office, stating the. « cause of action, the name,: description 
and place of residence of the plaintiff and the relief which he claims, and the plaint 
shall contain a statement that such notice has, been so delivered, or left.” ; 

The notice in the suit was served on the Provincial Government in Octo- 
ber, 1933. By that time the two villages granted to' Nowroji Jamsetji Wadia, 
the original grantee, had become vested in two trustees of the Wadia trust 
created in 1853, by the trust settlement: of ‘Nowroji Wadia. The notice 
intimated thatthe trusteés intended to institute ‘a suit against the Govern- 
ment. One of the trustees died on December 2, 1933. On January 25, 1934, 
the present plaintiffs Nos. 2 and 3 were appointed trustees in the place of the 
deceased trustee, and the suit was filed'on April 28, 1934, by these plaintiffs 
along with the first plaintiff whose name had been ‘included in the notice 
already- served on the Government... It! will be:observed that no notice had 
been ‘served on the Government ‘on behalf of plaintiffs Nos. 2 and 3. Under 
s. 80, Civil Procedure ‘Code, the notice must state among other things the 
name, place and residence’ of the plaintiff. The singular includes the plural. 
It was contendéd. that as no such notice was served on the Government on 
behalf of plaintiffs Nos. 2 and 3, the suit.was not maintainable.. This argu- 
ment:did not find favour with the trial Court but was accepted by the High 
Court. In the course of his judgment iSir John Beaumont, the learned Chief 
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Justice, with whom Macklin J. agreed, observed as follows (p. 639, ante) :— 

“J have no doubt whatever that where there are three plaintiffs, the names and addresses 
of all of them must be given. The learned trial Judge was of that opinion, but he held 
that the real plaintiff was the, Wadia trust, and that as a notice had been given on behalf 
of the Wadia trust, s. 80 was sufficiently complied with. But’ that view of the matter 
seems to me clearly to be wrong. The trust is not the plaintiff, and there is no power 
under the Code for trustees to sue in the name of their trust, as members of a firm may 
sue in the name of the firm. The plaintifis were, and were bound to be, the three 
trustees and as no notice was given specifying their names and addresses, the condition 
precedent to the filing of the suit was not fulfilled.” 

Their Lordships fully concur with the above view. The provisions of 
s. 80 of the Code are imperative and should be strictly complied with 
before it can be said that a notice valid in Jaw has been served on the 
Government. In the present case it is not contended that any notice on 
behalf of plaintiffs Nos. 2 and'3 was served on the Government before the 
filing of the suit. Their Lordships have nct been shown any provision in the 
Code enabling the trustees to sue in the name of the trust. For these 
reasons ‘the suit against the Government must be held to be incompetent 
and the appeal fails. No further questicn therefore arises for decision in 
this appeal. - 

Their Lordships will now take up for consideration the appeal in the 
“Vile Parle suit” (i.e. the first appeal before the Board). 

The first point for decision in this appeal is whether the main question 
which their Lordships have to decide has become res judicata by the deci- 
sion of the Board in Wadia v. Secretary of State for India (supra). It is not 
contended that the decision of this question has become res judicata in the 
‘Juhu suit’ as admittedly the decision was given in the “Vile Parle suit.” 
The argument is confined to this appeal. 

In 1916, the Government imposed on lands in the ‘Vile Parle’ village non- 
agricultural assessment under the Bombay Land Revenue Code, 1879, s. 
48 (2). Thereupon in 1918 the trustees of the Wadia trust filed suit No. 4 
of 1918 for a declaration that on the true construction of the deed of grant 
executed by the Government in favour o= their predecessors they were the 
owners of the ‘Vile Parle’ village and were entitled in whole or in part to 
the non-agricultural assessments levied thereon by the Government and. 
for ancillary. relief. It was decided by the Privy Council: 

(1) that the grant of 1848 was not merely an assignment of Rs. 4,000 per annum out 
of the revenues of the villages, but was a grant of the villages subject to the conditions 
attached. 

(2) That by s. 48 (2) of the Land Revenue Code, the non-agricultural assessments - 

were merely in substitution for the former assessments, and the appellants were entitled 
to be credited with the amount so assessed upon the land occupied, by the sutidars 
(occupant owners).... : 
It is not now disputed that the construction put upon the grant by the Board 
is binding on the parties to this appeal. From the judgment of the trial 
Court in, that case it appears that the suit proceeded upon the admission 
“that in 1885 survey settlement was introduced in the villages under the 
provisions of s. 216 of the Code.” It is contended by the plaintiffs (trustees) 
that so far as “Vile Parle” is concerned the present suit should be decided 
against the Government on the ground of res judicata. In the present liti- 
gation the Government first stated in their written statement paragraph 6 
that “Juhu is a surveyed and settled alienated village”; afterwards the 
paragraph .was amended and it.was stated that “Juhu” and “Vile Parle” 
have not been surveyed and settled under the Revenue Code of 1879, this 
giving rise to the main point for decision in the present suits. 

It is argued that “in the case of the Vile Parle suit” the. question whether. 
a survey settlement had or had not been introduced was res judicata in 
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that the Government with due diligence not only might, but ought tv have, 
raised the question in the suit of 1918, as being one which, if decided in 
their favour, would have involved the dismissal of the suit. It is clear that 
the question was not directly put in issue between the parties to the swt 
because of the admission to which their Lordships have referred. In sup- 
port of the argument reliance was placed on Explanation IV of s. 11 of the 
Code of Civil Procedure which runs as follows: 

“Any matter which might and ought to have been made ground of defence or attack 

in such former suit shall be deemed to have been a matter directly and substantially in 
issue in such suit.” 
It is no doubt true that this matter might have been raised, and if raised, 
a decision on it might have resulted in the dismissal of the suit against the 
Government, but the question is, ought this matter to have been raised by 
the Government? Their Lordships think it is impossible to say that the 
Government ought to have raised it, because of the admission made in that 
ease. It is obvious that the most important question with which the Govern- 
ment was concerned was the construction of the grant, namely whether it 
was not merely an assignment of the revenue or whether it amounted to a 
grant of the proprietorship of the villages to the grantee. Assuming that the 
Government had raised the point and succeeded in proving that no non- 
agricultural assessment was leviable they would not have obtained—unless 
the Court went out of its way to pronounce on the construction of the grant— 
a decision as to the true construction of the grant. If the Government chose 
to admit certain facts for the purpose of getting a decision on an important 
question of law, it is impossible to say that the suit involves a decision as to 
the facts. In the circumstances their Lordships think Explanation IV cannot 
be used to preclude the Government from raising the point. It may be noted 
that the non-agricultural assessment claimed in the present suit is subse- 
quent to the period claimed in the suit of 1918. 

The next question is whether a survey settlement as to agricultural land 
was introduced into the two villages under the provisions of the Act of 1879 
prior to the levy of non-agricultural assessment. The non-agricultural 
assessment was introduced in “Vile Parle” in 1916, and in “Juhu” in 1923. 

The facts found or not disputed are briefly these. At the time of the 
grant there was no survey settlement in these villages. Before the survey 
the land assessment was recovered by converting “rice into rupees”. The 
rale was fixed by the Government every five years. The survey settlement 
was first introduced by Act I of 1865, described as “an act to provide for 
the survey, demarcation, assessment and administration of lands held under 
Government, in the Districts belonging to the Bombay Presidency....” the 
Act came into force on July 21, 1865, and remained in operation until 
it was repealed by the Land Revenue Code, 1879, which came into 
force on June 30, 1879. In fixing the land assessment the Govern- 
ment began survey operations in 1860—even before the Act of 1865 
was introduced. As a result of the operations carried out by the officer 
appointed for the purpose, the Government by a resolution on May 25, 1876, 
sanctioned the rates in the two suit villages amongst others “experimentally 
for one year.” The details of the land revenue were worked out on the 
basis of the experimental rate, but the assessment was not levied during the 
currency of the Act. The details were rightly worked out only by 1886. The 
effect of the assessment was to increase the revenue by about Rs. 3,000. In 
1886, after the new Act bad come into force, the Government announced to 
the grantees that a settlement had been introduced and since then recove- 
ries had been made according to that settlement until the introduction of 
the non-agricultural assessment in these villages. It will be observed that 
the work of the survey settlement started under the Act of 1865 was com- 
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pleted in 1886 under the new Act of 1879. It is not disputed that the Govern- 
ment continued to levy this assessment from 1886 onwards for something 
like fifty years. The Courts in India have rightly drawn special attention 
to this fact which is of considerable importance in deciding this appeal. 

To appreciate the arguments advanced before the Board it is necessary 
to refer to certain relevant provisions of the Acts I of 1865, and V of 1879, 
Sanne to survey settlement. The provisions of Act I of 1865 are as 

ollows:— 


“Section 25. It shall be lawful for an officer in charge of a survey to assess to the 
land revenue, under such general and local rules as may be in force in the Survey under 
his charge, all lands cultivated or uncultivated, and whether hitherto assessed or not, 
provided that such assessment shall not be levied for more than one year, until the sanc- 
tion of the Governor in Council shall have been obtained thereto....” 

“Section 28. It shall be lawful for the Governor in Council, from time to time, to lay 
down rules for the administration of the Survey Settlements, not at variance with any 
provision of this Act, and to declare existing settlements and all assessments, imposed 
according to section XXV...fixed for any period not exceeding thirty years. The 
expiration of periods so guaranteed shall from time to time be published by authority of 
Government Gazette.” 

Section 49, which is a special provision relating to “alienated villages,” is as 
follows:— 

“The provisions of this Act shall not, except for the purpose of defining village boun- 

daries, be applied to alienated villages: Provided that it shall be competent to the Gover- 
nor in council to extend by notification in the Government Gazette all or any of the 
provisions of this Act to every such village, on application made, in writing, by the holder 
thereof, and further, to apply the provisions of this Act to all Government lands situated 
in alienated villages.” 
“Alienated village” is defined in s. 2, cl (e) as “a village, held and managed 
by private individuals, exempt from payment of land revenue, or under Act 
Tl or VIL of 1863 of the Council of the Governor of Bombay, or under a 
grant or. lease fixing the Government demand in perpetuity. 

It may be mentioned that the trial Court treated these villages as not 
alienated villages under this definition, for reasons given by the Judge which 
are not now material, but having regard to the conditions of this grant these 
seem to fall within the latter part of the definition: “or under a grant or lease 
fixing the Government demand in perpetuity.” However, under s. 3 (19) 
of the Act of 1879 the villages are clearly “alienated villages” and the argu- 
ments before the Board have proceeded on that basis. 

The relevant portions of Act V of 1879 are as follows:—Section 2 saved 
pending proceedings commenced under the Act of 1865, and directed that 
thenceforth they should be conducted under the Act of 1879. 

-“....And all rules’ prescribed, appointments made, securities furnished, powers con- 
ferred, orders issued, and notifications published under any such enactment, and all 
other rules (if any) now in force and relating to any of the matters hereinafter dealt 
with, shall (so far as they are consistent with this Act) be deemed to have been respec- 
tively prescribed, made, furnished, conferred, issued and published hereunder. 

And all proceedings, now pending, which have been commenced under any enactment 
hereby repealed, shall be deemed to have been commenced under this Act, and shall 
hereafter be conducted in accordance with the provisions of this act.” 

Section 3 (19), now (20), “alienated” means transferred in so far as the 
rights of Government to payment of the rent or land revenue are concerned, 
wholly or partially, to the ownership of any person. 

Section 48 (1) and (2) have already been referred to. 

Sections 65 and 66 provide for the fixing and levy of altered assessments 
under s. 48, in unalienated land. 

Sections 95-117 make up Chapter VIII “of Survey Settlements end the 
Partition of Estates.” 
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-~ Sections 100 and 101 authorised the officer in harge of ‘the Survey to fix 
assessments. 


‘Section 102-(in Chapter VII) provided: ` ` 


“The assesament fixed by the officer in charge of a survey shall not. be levied without 
the Sanction of Government. It shall be lawful for the Governor in Council to declare 
such ` assessments, with any modifications which he may deem necessary, fixed for a 
term of years not exceeding thirty in the case of lands used for the purpose of agricul- 
ture alone, and not exceeding ninety-nine in the case of all other lands.” 

. Section 214 empowered the Governor in Council to make rules to carry 
out the purposes and objects of the Act. 

Rule 89, made under the provisions of s. 214, provided as follows:— 

(1) Notification of Survey Settlement. 

“Rule 89. When a Survey settlement shall have received the sanction of Government 
under section 102 of the Land Revenue Code, a notification shall be published in the 
district or portion of a district to which the settlement extends, in the form of Appendix 
J and the period for which the assessments have „been fixed shall be notified in the 
Bombay Government Gazette. 

When the settlement is introduċed into a portion of a taluka already partially settled, 
the guarantee will be restricted to the unexpired portion of the period for which the, 
assessments in the first settled portion of the taluka were fixed. ` 

Appendix J was in the following terms: 

“Appendix J. (Referred to in Rule 89) 
Notification determining the period of Settlement. 

The Governor of Bombay in ‚Council having sanctioned ` in Survey Settlement in- 
troduced by the Superintendent of Revenue Survey and Assessment, under the provisions 
of the Bombay Land ‘Revenue Code, 1879, into the...... taluka of the District, the fol- 
lowing notification is published for the information of the landholders and village officers 
in the said taluka:— 

Duration of Settlement. 

1. The survey rates as fixed under this Settlement will remain in force without in- 
crease for a period’ of...years, commencing ‘from. s -and extending to.. 

Section 103 (in Chapter VI) :— 

“When in the case of lands used for the purposes of agriculture alone, Government 
shall have sanctioned the assessments fixed by the officer in charge of the survey, it 
shall be the duty of the said officer or of the Collector, or Assistant or Deputy Collector 
publicly to announce, or to cause to be announces: the assessment aoe on each survey 
number. 

The said officer, or the Collector, or Asda or’ Deputy Collector shall, at a 
reasonable time beforehand, cause public notice to be given, in such manner as he 
shall deem fit, of the time at or about which the assessments will be announced as 
aforesaid. 

If the holder or other person interested in any holding do not appear in person or 
by agent, he ghall be subject, nevertheless, to the same liabilities as if he had attended. 

When the assessments have been announced in the manner provided in the first clause 
of this section, the survey. settlement shall be held to have been introduced.” 

“Section 216 (Chapter XIV). Save as ig otherwise provided in section 111 and 
hereinafter in this section, the provisions of Chapters VOI to X shall not be applied 
to any alienated village except for the purposes of fixing the boundaries of any such 
village, and of determining any disputes relating thereto... 

But it shall be lawful for the Governor in Council, on an application in writing being 
made by the holder of any such village to that effect, to authorise the extension of all 
er any of the provisions of the said chapters to any such village.” 

In support of his contention-that there was no non-agricultural assessment 
because there was no pre-existing assessment fixed under the provisions of 
the Code of 1879 (i.e. any survey settlement) Mr. Pringle, learned counsel 
for the appellant, urged two main grounds, these being: 

(1) It has not been proved that there was any application in writing by 
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the holder of the villages, and authorisation by the Governor in Council for 
such extension as required by s. 216; 

(2) Nor has it been proved that there was any sanction of the Govern- 
ment to an assessment fixed under the Code as required under s. 102. 

The learned counsel also argued that the levy of experimental rates sanc- 
tioned in 1876 under Act I of 1865 cannot be considered as proceedings now 
“pending” within the meaning of s. 2 of Act V of 1879. 

The Courts in India dealt with the above points in different ways. : 

The trial Court held that since the villages were not “alienated villages” 
within the meaning of ‘Act I of 1865, the survey settlement proceedings could 
be made under s. 49, without an application from the holder; that the pro- 
ceedings under Act I of 1865 were pending at the time of the introduction 
of the Code in 1879; that under s. 2 of the Code such proceedings which had 
been commenced under the repealed Act should have been deemed to have 
been commenced under the Code; that thereafter all that remained to be 
done under the Code was to announce the assessment under s. 103 of the 
Code; that this announcement of the settlement made in 1886 (which will 
be referred to presently) was obviously made under s. 103 of the Code; that 
the provision that application in writing should be made by the holder under 
s. 216 of the Code to make a survey in an “alienated village” would not 
apply when proceedings had commenced under Act I of 1865 on the assump- 
tion that the villages were unalienated and that assuming that such a course 
was necessary it cannot be presumed that the proper procedure was not 
followed. 

The learned Chief Justice, after stating that the suggested survey settle- 
ment was made in 1886 under the later Act of 1879, examined the provisions 
of the Act, the various rules and the definite references to an assessment 
having been made in 1886, and stated “The question seems to me to turn 
primarily on what inferences the Court ought to draw from the facts which 
I have mentioned.” Then he drew attention to the fact that the Govern- 
ment continued to levy the assessment from 1886 onwards for something 
like fifty years, and never suggested that agricultural assessment had not 
been properly introduced into these villages, and that he must draw all 
proper inferences against the Governmenż. 

So far as the application in writing required under s. 216 from the grantees 
is concerned, he stated that (p. 642, ante) : 

..we must presume that such an application was made, and has been either lost or 
destroyed. The original, of course, would be in Government custody, but nobody 
suggests that Government is suppressing anything. The evidence is that Government 
has in fact not got any such application at the present time and the grantees admit that 
they have not got any copy of it. But a letter may easily be lost or destroyed in the course 
of fifty years.” 

Dealing with the question of “sanction” he expressed the following 
opinion (p. 642, ante) :— 

“So far as Government sanction is concerned, as I read r. 89 and s. 102, it is not neces- 
sary that Government's sanction for introduction of survey settlement should be notified 
in the Gazette, unless the sanction goes on to fix an assessment for a specified number 
of years. But the mere sanction, without fixing any number of years, could, I think, be 
published by displaying a notice in the form given in the rules in a prominent place in 
the locality, e.g., the Collector's office, and it seems to me that at this distance of time 
we must presume that this was done.” 

The learned Chief Justice also expressed his opinion “we must presume 
further that all the necessary steps were taken under s. 103 to announce 
the settlement”. It cannot be disputed that announcement of the settle- 
ment was made to the grantees. 

Their Lordships will now consider the arguments advanced by the appel-. 
lant’s learned counsel. The survey settlement was actually made in 1886. From 
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the provisions of Act.V of i879, it will be seen that an “alienated village” 
can be brought within the provisions of the Act if there is an application in 
writing by the holder to extend, the provisions to his village, and an autho- 
rization of such extension. by the “Governor in Council. . If there is such an 
application _ and authorization, then the Government could direct a survey 
and empower the, officer. in charge of the survey to fix an assessment; but 
under.s. 102 no assessment can be.levied without the, sanction of the Gover- 
nor in.Council. Under r. 89 such sanction has to be notified.’ The Governor 
in. Council -besides sanctioning the levy of the assessment can declare that 
it shall be lawful for a term of years. In this connection it will be remem- 
bered that the assessments in. these cases are unfixed, assessments, the levies 
being “experimental” rates for one year. only. , Under s. 103 of the Act, 

when the assessments have been announced in the manner prescribed in 
the first clause of the section, the survey settlement shall be held to have 

been. introduced. Whether the announcement, of the settlement made to 
the grantees in 1886 can be said to fall” properly within these provisions is the 
broad question for consideration in the present appeals. 


On the evidence, the Courts in India have found that an announcement of 
the survey. settlement was openly made to the grantees in 1886. This must 
obviously be taken to be the announcement required under s. 103 of the 
Act. Whatever ‘doubt there may be as to whether an application under 
s. 216 of the Act was made, or whether “sanction” was granted under s. 102 
of the Act and notified according to the rules, there cannot be any doubt 
whatever that an announcement was made to-the grantees that a survey 
settlement: was made in.the suit villages, or that the Government continued 
to levy the rates for something like fifty years without themselves suggest- 
ing any legal difficulty in the way. 

Under s. 48 (2) of the Act of. 1879 it is. only when as assessment has been 
fixed “under the provisions of this. Act” (Act V of 1879) that the Provin- 
cial Government can ‘introduce . non-agricultural assessment, i.e. “altered” 
assessment under the Act. The burden of proving that a survey settlement 
under. the Act has been made lies on the plaintiffs; that is to say, they have 
to: prove. that.an application in writing under s. 216. of the Act to extend the 
provisions of Chapter VIII to their villages was made to the Government, 
and that the: Governor in Council authorised such extension; and that sanc- 
tion under s. 102 of the Act was granted and was notified as required by the 
rules. These the plaintiffs have failed to prove by direct evidence. It is 
true that the Government have shown by examining the Gazettes from 1871 
to 1917 that there is no record of any sanction and that they have not got 
with them any application made. by the grantees; but the circumstances of 
the case are so strong. that their Lordships think that they are justified in 
inferring from them that they have discharged their burden, these circum- 
stances being, as already mentioned, the fact that these assessments have 
now continued for about fifty years and—what is more important—that an an- 
nouncement. of the. introduchon: of the survey settlement was made to the 
grantees in 1886. 

As regards the Spplication which will presumably contain on it after 
acceptance. an endorsement by the Governor in Council authorising the 
survey settlement of villages, their Lordships ‘hold, agreeing with the High 
Court, that it may have been lost or destroyed in ‘the course of fifty years. 
Mr. Pringle’s objection is not so much to the presumption that is drawn that 
the application should be held to have been made—indeed he concedes (for 
arguments sake) it might be reasonable—as to the absence of record to show 
authorization by the Governor in Council. It is true that an actual form has 
been provided by the rules in which the authorization by the Governor in 
Council is given, but it is to be noticed that there is no requirement that the 
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authorization should be notified in the Gazette. The authorization may well 
have been endorsed on the application made by the party to initiate pro- 
ceedings. Passing orders by endorsing them on the applications made to 
them is not an unfamiliar method of disposal by Government. It was further 
argued that the learned Chief Justice has overlooked the required authori- 
zation, but that he must have had it in his mind is clear because referring 
to “the application in writing by the grantee Khot” in the course of his 
judgment he says “if there is such an application Government can accept 
it.” The acceptance by Government would include the required authori- 
zation by the Government. 

As regards the sanctions, their Lordships think that r. 89 read with 
s. 102 of the Act would require notification of the sanction in the Gazette 
only in cases where the assessment has been fixed for a term of years. In 
cases like the present where rates have been sanctioned without fixing a 
term their Lordships think, as held by the High Court, that a sanction is 
published “by displaying a notice in the form given in the rules in a promi- 
nent place in the locality, e.g. in the Collector’s office” and this fact also can 
well be presumed to have taken place at this distance of time. Further—from 
the undisputed evidence which shows conclusively that the grantees were 
formally told that a settlement had been made—which must obviously be 
held to have been done under s. 103 of the Act—it may well be held 
that all the necessary preliminary steps required to make a valid settlement 
have been taken by the Government. Section 114 of the Indian Evidence Act 
entitles a: Court to presume:— 

“The existence of any fact which it thinks likely to have happened, ae being had 
to the common course of natural events, human conduct and public and private business, 
in their relation to the facts of the particular case.” 

Illustration (e) says “The Court may presume.” 
“that judicial and official acts have been regularly performed.” 

While s. 114 of the Indian Evidence Act states the general maxim 
that all acts are presumed to have been rightly and regularly done, illustra- 
tion (e) draws attention to a special application of the maxim with particular 
reference to judicial and official acts. It is impossible to think that the 
officers of the Government would be likely to levy an assessment unless 
instructed to do so by the Government. The fact that plaintiffs have not 
been able at 'this distance of time to prove by direct evidence that their pre- 
decessors-in-title made an application under s. 216 of the Act or that 
the Government granted “sanction” is not enough to displace the presump- 
tion that all official acts should be considered to have been regularly 
performed. Their Lordships cannot think that the Government would 
have neglected to take the necessary steps to make a valid assessment. 

From the above circumstances their Lordships conclude that a survey 
settlement was introduced in the suit villages under the provisions of the 
Act of 1879, and that the levy of the non-agricultural assessments by the 
Government was legal. It is not disputed that if the villages in question have 
come under the survey settlement, the plaintiffs (trustees) are entitled to 
the non-agricultural assessment recovered by the Government. 

In the view that their Lordships hold that the imposition of the non-agri- 
cultural assessment under the provisions of Act V of 1879, in the manner 
indicated above, is valid, no need arises for considering the further question 
whether the view of the trial Court that the proceedings ‘were validly com- 
menced under Act I of 1865, under s. 2 of. the Act of 1879, were carried 
over as “pending” to be completed under the Code (as they were completed 
by assessments in 1886) is right. 

For the reasons given above their Lordships will humbly advise His 
Majesty that these appeals should be dismissed. There will be no order as 
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to the costs of these appeals, but the costs as between solicitor and client of 
the villagers who were added as respondents will, in accordance with the 
tera of. ane Order in Council, be paid/by the Government. 


Appeals dismissed. 


eis for EN Solicitor for. High Commissioner for India. 
Solicitors for respondent: T. L. Wilson & Co. 
Solicitors.for added parties : Stanley Johnson & Allen. 
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FULE BENCH—CRIMINAL APPLICATION. 


Before Mr. Justice Bavdekar, Mr. Justice’ Dixit and Mr. Justice Jahagirdar. 
In re JAYANTILAL NATHUBHAI PAREKH.* 


Bombay Public Security Measures Act (Bom. VI of 1947), sec. 2 (1) (a), 3, 21—“Satisfac- 
tion”—“It appear”—“In their opinion”—Interpretahon—Grounds and particulars— 
Sufficiency :of—Court to valuate .them—Omission to state that detenu can make 
. representation to Provincial Government, whether irregularity. 


Whenever words like “satisfaction” or “it Appears” are used in an. enactment (eg. 
s. 2(1)(a) of the Bombay Public Security Measures Act) or a regulation, the 
satisfaction: is' a conditidn precedent to; the- exercise of powers under the section. 
When subsequently an. application is made challenging the existence of -the satis- 
faction, what the Courts have got to: see is whether there was the subjective satis- 
faction of the authority which made the order and not whether there were grounds 
`~ upon which a reasonable person could be satisfied that it was necessary to make the 
- order, the latter being at times called an objective test of the satisfaction. The satisfac- 
tion of the mind, however, is just as much a state of fact as, for example, the state of 
digestion, of the person who-made the order. Hence, if any one challenges that the 
authority which made the order had not'the state of mind which could be described 
as a state of “satisfaction”, it-is open to the Court to say that it must be satisfied 
as to the state of the mind of the person who made the order’ and to take evidence 
as- to the existence of the'state of the’ mind. Eventhough it is open to the Court, 
when the bona fides of the authority which made the order are challenged, to 
take .evidence with regard to the state of the mind, one must-not approach the 
order, the validity of which is challenged, with . prejudice which may possibly have 
been derived from past experience. j 
When an officer, whom the Legislature obviously regards as responsible because it 
thought; that it would be safe if ‘the powers of the Provincial Government were 
: ‘delegated to him under s. 21 of the Act, makes the order, the burden is upon the 
` person who challenges the bona fides of the order to show that as a matter of fact 
whatever the officer might have stated in his order with regard to his satisfaction, 
‘ ’ the order was as a matter: of fact passed without ‘such satisfaction. Such burden 
must, owing to the fact that the detenu cannot possibly know of the evidence upon 
which action has been taken against him, lie very heavily upon him. But this does 
- » hot affect the fact that the burden is upon ‘him and he must. discharge that burden, 
- which is’ heavy, by leading evidence. ` 
- It is not sufficient compliance .with s. 3 that there should þe in the grounds, fur- 
nished to the detenu, a, reproduction of the words of the section. The use of the 
word “other” between the words “such” and “particulars” shows that the grounds 
should also inchide particulars which the Legislature thought the detenu should have 
in order that he-should be able to niake a representation to the proper authority, and 
. consequently the grounds have to be something more than the mere reproduction of 
the words of the section. It is compulsory that the grounds must be disclosed. They 
-. must tell the detenu something. When the detaining authority furnishes grounds to 
the detenu, it must, besides stating under which clause action has been taken, also 
give, what may be called, the conclusions of fact upon which ‘the satisfaction of its 
mind as. mentioned "in the section is derived. -It is not a satisfactory test 


*Decided, July 22, 1948, Criminal Application No. 1006 of 1948, 5 
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whether the withholding of facts or withholding of details has or has not 
made it difficult for the detenu to make the defence. If the detaining 
authority gives to the detenu its conclusions of facts and such particulars as are in 
its opinion sufficient to make a representation and it could be said from the grounds 
which are given and the particulars which are furnished that the order for the 
detention of the detenu could reasonably be made, then there has been compliance 
with the mandatory provisions of s. 3 of the Act. This is by-no means a necessary 
test. There must be a disclosure to the detenu of the conclusions of fact of the 
detaining authority, and if the grounds together with such particulars as are fur- 
nished are sufficient to show to the Court that the detaining authority could reason- 
ably have come to the conclusion that the detenu was acting in a manner pre- 
judicial either to the public peace or the maintenance of public order or the tran- 
quillity of the area in respect of which the order has been made, then the grounds 
cannot be said to be bad. 

When particulars as distinct from grounds are required by law to be given, the 
only requirement which the section contemplates is that the particulars should be, 
in the opinion of the detaining authority, sufficient to enable the detenu to make 
a representation. Whenever the words “in their opinion” are used, that means if 
subsequently a point as to their sufficiency is raised before the Court, the Court must 
decline to go into that question. In other words, the Court should not subject the 
particulars to any objective test of sufficiency. 

The statement of grounds and particulars furnished by the detaining authority 
to the detenu under s. 3 is not invalidated if it omits to mention that the detenu has 
the right to make a representation not only to the detaining authority but also to 
the Provincial Government. 

The question of satisfaction of the detaining authority is a question of fact, but 
still it is a subjective consideration and not an objective consideration, and when- 
ever subsequently an order is challenged befcre a Court, the Court is only concerned 
with the question as to whether the detaining authority was satisfied. The question 
may involve in a suitable case an investigation whether sufficient care was or was 
not exercised, but it is not open to the Court to sit in appeal over an order which 
has been passed by the detaining authority, much less is it open to it to consider 
circumstances are made out before it in whick it would have passed the order or take 
evidence as to the conclusion of the fact found by the detaining authority. 

Ow April 2, 1948, the- District Magistrate of Ahmedabad issued an order 
under s. 2 (1) (a) of the Bombay Public Security Measures Act, 1947, against 
Jayantilal Nathubhai Parekh (detenu-aprlicant) as follows:— 

“And whereas I, R. D. Modi, the District Magistrate of Ahmedabad, am satisfied that 
the person known as Mr. Jayantilal Nathubhai Parekh is acting in a manner prejudicial 
to the public safety, the maintenance of public order and the tranquillity of Ahmedabad 
City; 

Now, therefore, in exercise of the power conferred by clause (a) of sub-section (1) 
of section 2 of the said Act, I hereby direct that the said Mr. Jayantilal Nathubhai 
Parekh be detained.” 

The applicant was arrested at Nana Vzerachha in the District of Surat 
on April 30, 1948, and was removed to Sabarmati Jail at Ahmedabad on May 
3, 1948. On that very day the above order of detention was served on him. 
On May 8 the applicant applied to P. M. Damry, who had succeeded R. D. 
Mody as District Magistrate, for grounds of detention, which were supplied 
to him on the 19th idem and were as follows:— 

“In pursuance of s. 3 of the Bombay Public Security Measures Act, 1947 (Bom. VI of 
1947) you Mr. Jayantilal Nathubhai Parekh are informed that the grounds on which an 
order of detention has been made against you under cl. (a) of sub-s. (1) of s. 2 of the 
said Act are:— 

That you are acting in a manner prejudicial to the public safety and the maintenance 
of public order and that you are inciting agricultural labourers to resort to violence 
against landlords and that you are also inciting your associates and followers to form 
an unlawful army. ` 


1948.] In re JAYANTILAL NATHUBHAI (F, B.) 655 


You are also informed that you have a right to make a representation against the 
order under which you are detained. If you wish to make such a representation, you 
should address it to the undersigned and forward it through the superintendent.” 

The detenu was the Secretary of the Gujarat Provincial Kisan Sabha and 
was a member of the Communist Party of India. 

On June 3, 1948, the detenu applied to the High Court under s. 491 of the 
Criminal Procedure Code, 1898. 

The application was heard by a full bench consisting of Bavdekar, Dixit 
and Jahagirdar JJ. 


L. M. Jhaveri, with S. A. Neemuchwala, for the applicant-detenu. 
S. G. Patwardhan, Government Pleader, for the Crown. 


BAvVDEKAR J. This is an application under the provisions of s. 491 of 
the Criminal Procedure Code for release from detention of the applicant 
who, now it appears from the return which has been made, is detained 
by an order passed by the District Magistrate of Ahmedabad bearing the 
date April 2, 1948, for his detention. It was the case of the applicant that 
he was actually arrested in the district of Surat on April 30, 1948, without 
a warrant and without any copy of any detention order being served 
upon him, and that a copy of the order, which it is now contended 
authorized the detention, was given to him only on May 3, 1948. He said 
that consequently, in the first instance, his arrest was illegal, and, secondly, 
that his detention under the order was also illegal, because, even though 
the order bore the date April 2, 1948, when it was served upon him, it was 
an ante-dated order which had not been passed on April 2, 1948. There 
were other grounds upon which he said that the order was bad; but it will 
be more convenient to mention them a little later. 

The order in this case purports to be passed under s. 2 of the Bombay 
Public Security Measures Act (Bom. VI of 1947). Section 2, sub-s. (1), cl. (a), 
of which enables the Provincial Government, if it is satisfied that any person 
is acting in a manner prejudicial to the public safety, the maintenance of 
public order, or the tranquillity of the Province or any part thereof, to make 
an order directing that he be detained. Section 21 of the same Act then 
provides that :— 

“The Provincial Government may by an order direct that any power or duty, which is 
conferred or imposed on the Provincial Government, shall in such circumstances and 
under such conditions, if any, as may be specified in the order, be exercised or discharg- 
ed by any officer or authority subordinate to it, not lower in rank than a Deputy Com- 
missioner of Police in Greater Bombay, or the District Magistrate, or Additional District 
Magistrate elsewhere.” 

It appears that under a notification to which reference will be made later 
the powers of the Provincial Government under s. 2 have been delegated 
to the District Magistrate of Ahmedabad; and the District Magistrate pur- 
ports to make this order under s. 2 because of the powers so delegated to him. 

Now, where an order is made under s. 2, sub-s. (1), s. 3 of the same Act 
requires that the Provincial Government should, as soon as may be, com- 
municate to the person affected by the order the grounds on which the order 
has been made, without disclosing facts which it considers against the 
public interest to disclose and also furnish him with such particulars as 
are in its opinion sufficient to enable him to make a representation to the 
Provincial Government against the order. The applicant mentions in his 
application that in accordance with the provisions of this section the Dis- 
trict Magistrate, who is again in pursuance of the same notification burdened 
with the responsibility under s. 3, furnished him with the grounds of his 
detention and such particulars as were in his opinion sufficient to enable 
him to make a representation, and all that those grounds and particulars 
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stated was.that the-applicant was acting.in.a manner prejudicial to the public 
safety and the maintenance of public order, that he was inciting agricultural 
labourers to resort to violence against landlords and that he was inciting 
his associates and followers to form an unlawful army. 

It was contended on behalf of the applicant in his application that, in the 
first instance, this-order was a mala fide order passed by the District Magis- 
trate. It was passed not because the District Magistrate was satisfied as 
required by s. 2, sub-s. (1), that the applicant was acting in a manner pre- 
judicial either to the public safety or the maintenance of public order or 
the tranquillity of the city of Ahmedabad as the order mentioned, but in order 
to prevent the applicant, who is the Secretary of the Kisan Sabha of Ahmeda- 
bad, from carrying on the legitimate activities of that Sabha and also of 
the Communist Party of India of which the applicant is a member. It stated, 
in the second instance, that the applicant was not inciting agricultural labou- 
rers to resort to violence against landlords and he was also not inciting his 
associates and followers to form unlawful armies, because there were no 
agricultural labourers in Ahmedabad and the applicant has not got any fol- 
lowers or associates. The applicant is the Secretary of the Kisan Sabha of 
Ahmedabad, but the applicant said, nevertheless, that people who were 
members of the Sabha were not his followers, and that the Kisan Sabha had 
not a single member in the city of Ahmedabad. The applicant said, there- 
fore, that what the District Magistrate stated in his order could not possibly 
be true. Thirdly, the applicant contended that the grounds which were 
given to him were vague grounds, and the communication which the District 
Magistrate made to him was consequently bad for two reasons. In the first 
instance, the applicant did not know what representation he was to make 
because of the vagueness of the grounds and the particulars which were 
supplied to him. In the second instance, the only safeguard which has been 
provided for the liberty of a subject under the Public Security Measures Act; 
1947, is that mentioned in s. 3, which requires the Provincial Government, 
or in case the powers in respect of any particular area are delegated to the 
District Magistrate, the District Magistrate to communicate to the person 
detained the grounds on which the order had been made and such other 
particulars as are in his opinion sufficient to enable the detenu to make 
a representation to the Provincial Government. It is said that the District 
Magistrate acted in contravention of s. 3 when, instead of furnishing proper 
grounds when the applicant applied for them, he furnished, what may be 
called, vague grounds. There was, therefore, failure to comply with the 
mandatory provisions of s. 3 and consequently the detention was bad. 

Then there is made before us, what may be called, a subsidiary point and that 
is that s. 3 of the Bombay Public Security Measures Act, 1947, requires the Pro- 
vincial Government, or when the liability for communicating under s. 3 was 
laid upon the District Magistrate, the District Magistrate, to inform the 
detenu not only with regard to the grounds and particulars but also -with 
regard to a right which the detenu had, namely, to make a representation 
to the Provincial Government against the order. The applicant pointed out 
that the grounds which were furnished to him did not specifically tell him 
that he had a right to make a representation to the Provincial Government 
against the order. It was said that consequently there was another failure 
in regard to the mandatory provisions laid down in s. 3 and the order of de- 
tention was consequently bad. 

Now. inasmuch as the applicant challenged the bona fides of the District 
Magistrate who passed the order for detention, we have had placed before us 
in this case affidavits fled by two persons holding at different times the 
charge of the post of the District Magistrate of Ahmedabad. The first is the 
affidavit of Mr. Modi, who was the District Magistrate at the time when the 
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order for detention purports to have been made. He said in his affidavit 
that it was not true that the order was ante-dated, it was not true 
that it was passed mala fide, it. was also not true that the order was 
passed without applying his mind to the question as to whether there 
were before him sufficient grounds for satisfying himself that the applicant 
was acting in a manner prejudicial to the public safety or the mainte- 
nance of public order in the city of Ahmedabad. There was, however, no 
counter affidavit filed, either by Mr. Modi or by the subsequent District 
Magistrate, Mr. Damry or any one else, that there were agricultural 
labourers in the city of Ahmedabad, nor was there any affidavit filed that 
the applicant as a matter of fact had followers and associates. The subse- 
quent affidavit of Mr. Damry was that he supplied the grounds upon which 
the applicant was detained to the applicant from the papers which were with 
him in the record of the order for detention passed against the applicant; 
and he said that he could say from those papers that there were grounds 
before the then District Magistrate upon which to come to the conclusion 
that the applicant was acting in a manner prejudicial to the public safety 
and the maintenance of public order in the city of Ahmedabad. 

Now, it is quite true that the applicant in this case was arrested in the 
District of Surat on April 30, 1948, without a warrant. It is the case of the 
Crown that the applicant was arrested under the order, which he admits 
was served upon him on May 3, 1948, in the Sabarmati Jail where he was 
detained. The applicant contested by his application that as a matter of 
fact he was arrested in pursuance of the order dated April 2, 1948. It was 
his case that this order was not in existence at the time of his arrest but an 
ante-dated order bearing date April 2, 1948, was subsequently fabricated. 
We have in this case affidavits of both Mr. Modi, who was the then District 
Magistrate of Ahmedabad, and his successor Mr. Damry, who says that Mr. 
Modi did as a matter of fact pass, i.e. he found an order in the papers bear- 
ing the date April 2, 1948, the order under which the applicant is being 
detained. It was not a matter within the knowledge of the applicant whether 
as a matter of fact the District Magistrate had passed on April 2, 1948, the 
order of detention against him or not. It is obvious therefore that when it 
‘comes to the question as to whether the order was ante-dated or was passed 
on April 2, 1948, we must accept the affidavits which have been filed before 
us by Mr. Modi and by Mr. Damry that he found in the papers which were 
before him -the order of April 2, 1948, directing that the detention of the 
applicant should be made against which there is nothing except an affidavit 
of the applicant not based upon knowledge. In our view therefore there is no 
substance in the contention of the applicant that his detention was under 
an order which was ante-dated. 

The learned counsel who appears on behalf of the applicant has raised the 
contention that, assuming that the order was passed on April 2, 1948, the 
applicant could not be arrested in the District of Surat, which was an area 
over -which the District Magistrate of Ahmedabad has got no magisterial 
jurisdiction. He points out that, even though the powers of the Provincial 
Government under s. 3 of the Bombay Public Security Measures Act, 1947, 
have been delegated to the District Magistrates, the District Magistrates are 
not empowered to exercise the powers delegated to them over the whole of 
the Province of Bombay. .The order which the Government of the Province 
of Bombay have passed: is as: follows:— 

“In exercise of the powers conferred by section 21 of the Bombay Public Security 
Measures ‘Act, 1947 (Bombay Act VI of 1947), the Government of Bombay is pleased to 
direct that the powers conferred and duties imposed on it by sub-sections (1), (2) and 
(4): of section 2 and by sections 3 and 4 of the said Act shall also be -exercised and dis- 
charged within their respective jurisdictions: by „the Commissioner of Police, Bombay, 
' LR—42 
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in Greater Bombay and District Magistrates and the Additional District Magistrates 
clsewhere.” 

So the powers of the District Magistrate of Ahmedabad were confined to 
his jurisdiction, that is to the area comprised in the revenue district of 
Ahmedabad. It is contended therefore that, even if the order which was 
passed, was on account of the satisfaction in the mind of the District Magis- 
trate that the applicant was acting in a manner prejudicial to the public 
safety and the maintenance of publie order in the City of Ahmedabad, it 
could not be executed outside the district of Ahmedabad, and if that is so, 
the arrest of the applicant was illegal; and it is said consequently that his 
subsequent detention under the order, though it may be within the district 
of Ahmedabad, is also illegal. 

Now it is quite true that under the Bombay Act VI of 1947, as it originally 
was and the delegation of the powers under the notification which has been 
reproduced above, the District Magistrates would have power to make orders 
only in regard to the public safety or the maintenance of public order or 
the tranquillity of the areas which are within their jurisdiction, and they 
would also have power to direct detention in a jal again within that juris- 
diction. We are told that there have been amendments made subsequently 
empowering the detention elsewhere. But with that we are not concerned 
in the present case; and it is arguable therefore that, if an order is made 
under s. 2 by a District Magistrate, the person who it is intended to be de- 
tained could be arrested within the jurisdiction of the District Magistrate and 
nowhere else. But what we are concerned with in this case is not whether 
the arrest of the applicant was legal or illegal but whether his detention 
under the order passed is legal or illegal. The detention of which he 
complains by his application was the detention in the Sabarmati Jail of 
Ahmedabad on the date when he made the application, that is on June 3, 
1948, and it appears to us that it is immaterial for the determination of the 
question before us as to whether his pricr arrest and his prior detention 
were or were not legal. It is not as if in this case after an illegal order for 
detention was made subsequently because of powers conferred an order 
was made continuing the original order for detention, which was in itself 
illegal. In such cases the view that has prevailed in this Court is that where 
the subsequent order, even though made after the amendment conferring 
greater powers, continued the original order for detention which was bad, the 
subsequent order is also bad. But that is not what we are concerned 
with in the present case. It may frequently happen that even though a per- 
son is detained originally under an invalid order, subsequently a valid order 
for detention happens to be made in his regard. Eyen if the detenu is 
under detention at the time when the suksequent order is made, the fresh 
order of detention has to be served upon him, and when subsequently the 
jailor is called upon to justify the detention by the detenu, it is sufficient 
if he points out to a valid order when the return is made in order to give 
bim a complete answer to the charge that ke is detaining at the time without 
lawful authority the detenu in question. The question under the Habeas 
Corpus Act is as to whether the detention of which the detenu complains, 
that means the detention at the time when he seeks to take out a writ of 
habeas corpus, is valid or not, which again resolves itself into the question 
whether at the moment there is for his detention a valid order in existence, 
and if there be such an order, then no writ of habeas corpus can be issued in 
his favour. 

That brings to us, what may be called, the principal contentions which have 
been raised on behalf of the applicant. The first is the contention that the 
order which was passed was mala fide; not, indeed, because the District 
Magistrate had any grudge against the apphcant but the order was not passed 
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in order to safeguard the public safety or the tranquillity in the city of 
Ahmedabad; it was passed with an ulterior motive to prevent the applicant 
trom carrying on, what may be described as the lawful activities of the Kisan 
Sabha and the Communist Party, which, the applicant says, have not been 
declared unlawful organizations. Now the section which permits the deten- 
tion of the applicant says that an order for detention could be made if the 
Provincial Government, or where the power is delegated to its subordinate 
éfficer then the said officer is satisfied that the person who is to be detained 
is acting in a manner prejudicial to the public peace and the maintenance 
of public order or the tranquillity of the Province or any part thereof; and 
whenever words like “satisfaction” or “it appears” have been used in an 
enactment or a regulation, the interpretation which has now been establish- 
ed is that the “satisfaction” is undoubtedly a condition precedent to the 
exercise of powers under the section. But all the same, what the Courts 
thave got to see, when subsequently an application is made challenging the 
existence of that satisfaction, is whether there was the subjective satisfaction 
of the authority which made the order and not whether there were grounds 
upon which a reasonable person could be satisfied that it was neces- 
sary to make the order; such being at times called an objective test of the 
satisfaction. But even though that view may be taken to have been establish- 
ed, as it has been pointed out frequently, the satisfaction of the mind is 
just as much a state of fact as, for example, the state of digestion, of the 
person who makes the order, and consequently if any one challenges that 
the authority which made the order had not the state of mind which could 
be described as a state of “satisfaction”, it is open to the Court to say that 
it must be satisfied as to the state of the mind of the person who made 
the order and to take evidence as to the existence of the state of mind. 
But all the same, even though it is open to the Court when the bona fides 
of the authority which made the order are challenged to take evidence 
with regard to the state of the mind, one must not approach the order, the 
validity of which is challenged, with prejudice which may possibly have 
been derived from past experience. 

It has been pointed out\to us that in the past orders have frequently been 
made which have been found to be careless. It has been found at times that 
an order is made without the application of the mind of the authority which 
made the order, and sometimes as a matter of fact even with an ulterior 
motive, that is, not in order to safeguard the public safety or the maintenance 
of public order or the tranquillity of the area in whose interest the order is 
made, but in order to achieve some other object which was not within the 
purview of the Act. That is regrettable; but all the same when an officer, 
whom the Legislature obviously regards as responsible because it thought that 
it would be safe if the powers of the Provincial Government were delegated 
to him under s. 21, makes the order, the burden is upon the person who chal- 
lenges the bona fides of the officer to show that as a matter of fact whatever 
the officer might have stated in his order with regard to his satisfaction, the 
order as a matter of fact was passed without such sastisfaction. We have no 
doubt that such burden must, owing to the fact that the detenu cannot 
possibly know of the evidence upon which action has been taken against 
him, lie very heavily upon him. But that does not affect the fact that the 
burden is upon him and he must discharge that burden, which is heavy, 
by leading evidence. Now all that the applicant did in this case when he 
proceeded to discharge the onus which was upon him to show that the 
District Magistrate was acting mala fide was, apart from the assertions of 
such mala fides, to file his own affidavit upon two facts; firstly, that there 
were no agricultural labourers in the city of Ahmedabad, and, secondly, that 
he as a matter of fact had no followers and associates; and the learned 
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counsel who appears on his behalf points out to us that, even though he 
filed an affidavit on these two points, there never has been any counter 
affidavit on behalf of the District Magistrate. Now it is quite true that in 
the affidavits which have been filed on behalf of the District Magistrate there 
is no mention of the existence of agricultural labourers in Ahmedabad or of 
the fact that as a matter of fact the applicant has friends and followers or 
associates; and we do not see why, if the original order is in the opinion of 
the authority who issued it a valid order, valid that is because whatever the 
applicant might have said, the detaining authority even now finds that it was 
a good order, the applicant having incited the agricultural labourers and 
having as a matter of fact incited his followers or associates in the manner 
mentioned in the grounds, no affidavits should have been filed on behalf of 
the District Magistrate to controvert the allegations made in the application 
and the affidavit of the applicant. But it is not as if in this case no affidavit 
has been filed on behalf of the District Magistrate. Affidavits have been filed 
both by the District Magistrate who made the order and the District Magis- 
trate who subsequently furnished the grounds. The state of mind of a person 
who makes an order is pre-eminently a fact within his own knowledge; and 
upon this fact the District Magistrate says that as a matter fact there was 
material before him upon which he was satisfied in effect that the applicant 
‘was inciting agricultural labourers to resort to violence against landlords, and 
that he was also inciting his associates or followers to form an unlawful 
army. But the matter does not even rest there. The grounds in this case 
were subsequently furnished by the District Magistrate who succeeded the 
Magistrate who made the order. The grounds obviously were furnished 
from the papers which had been left by the previous District Magistrate, 
and even that District Magistrate says that he found from those papers 
that there were before the District Magistrate who made the order, mate- 
rials which would show that the applicant was acting in a manner prejudi- 
cial to the public safety and the maintenance of public order. In our 
view, therefore, the mere fact that the applicant has filed his own affidavit 
saying that there were no agricultural labourers in Ahmedabad and saying 
also that he has no followers or associates is not enough to discharge the 
heavy burden upon him that the order was passed mala fide or with an 


- ulterior motive. 


Some argument has been addressed to us with regard to Ahmedabad be- 
ing an industrial town with the result that there are no lands within the 
municipal area of the city of Ahmedabad which may be used for agricul- 
tural purposes; and the learned counsel who appears on behalf of the 
applicant says that looking to the nature of the town of Ahmedabad which 
is an industrial town people will find it extremely difficult to keep their 
lands in use for agricultural purposes when there must have been great 
demand for sites for building and that we should have no difficulty what- 
soever in accepting the affidavit which has been filed on behalf of the 
applicant that there are no agricultural labourers in the city of Ahmedabad 
as true. We see no reason, however, in spite of the character of the city 
of Ahmedabad, to suppose that there are no agricultural labourers in the 
city of Ahmedabad. It is possible that the city of Ahmedabad which formerly 
probably occupied a smaller area, has now grown up to a very large extent. 
We think it is possible that it has grown to such an extent that it may not be 
‘possible to find a single field within the radius of 7 or 8 miles from the centre 
of the town. We have no evidence upon the point, but we will assume for the 
purposes of argument that that is true. It is not contended, however, that there 
are no fields beyond this radius. It would be very difficult for a man living 
in the centre of the town to travel to his land each day over a distance of 7 
or 8 miles. We can even understand that there could not be a large num- 
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ber of agricultural labourers living in the heart of Ahmedabad. But we 
cannot understand why on the fringe of the town of Ahmedabad there should 
not be living people who cultivate the lands which are outside; and, as we 
cannot understand that, we are not prepared to say that the applicant has 
discharged his burden by simply saying on affidavit that there were no agri- 
cultural labourers in the town of Ahmedabad whatever the District Magis- 
trate’s order may have said; and when it comes to the question of the 
followers and associates, one can see very easily the danger of relying in 
such matters upon the uncorroborated affidavit of a person who is after 
all-interested in securing that he will escape detention if he could possibly do 
so. The applicant in this case says that he has no followers. The applicant 
is the Secretary of the Kisan Sabha. It is not in dispute that as a matter 
of fact the Kisan Sabha has got a large number of members. But even so, 
it is contended that the applicant has no followers for the reason, in the first 
instance, that the Kisan Sabha has not got any member in the town of 
Ahmedabad. It has got to be seen, however, that the affidavit which the 
applicant has filed does not say that he has no followers or associates in 
the town of Ahmedabad. In the second instance, it is contended that, even 
though there may be members of the Kisan Sabha, outside they are not 
followers of the applicant, they are the followers of the leaders of the Kisan 
Sabha of all India. We shall presume for the purposes of argument that 
this is a correct statement. But all the same it is very difficult to believe 
that the applicant not only has no followers but that he has not even asso- 
ciates. The Kisan Sabha of which the applicant is the Secretary has ad- 
mittedly got its headquarters in the city of Ahmedabad. He works there; 
an associate is a person with whom one associates. He is not as thick with 
the associate as friends generally are. But all the same all that is necessary 
is that he should have associated with other persons, and it seems to us 
difficult to believe that the applicant does not associate with other persons 
in the Ahmedabad city where he works. 

In our view neither this statement nor anything which has been pointed 
out on behalf of the application by his learned counsel is sufficient to show 
that the District Magistrate had not got the state of mind which it is neces- 
sary he should have before he makes an order under s. 2 of the Act. This 
of course has no reference to the other contention which has been made 
before us; and that is, that the District Magistrate has not applied his mind 
to the question, and that the grounds which have been supplied are vague 
and consequently there has been a breach of the mandatory provisions of 
s. 3 of Act VI of 1947. 

Taking up now the first contention with regard to the application of the 
mind, though in part it may be taken to be really a question of the District 
Magistrate’s satisfaction, here again we have the affidavit of Mr. Modi that 
he had applied his mind to the question on the materials which were suppli- 
ed to him, and that he came to the conclusion that the applicant was acting 
in a manner prejudicial to the public safety and the maintenance of publie 
order in the city of Ahmedabad, and it is corroborated by the affidavit of 
Mr. Damry who supplied the grounds from the papers which were left and 
who says that the papers disclose grounds upon which Mr. Modi could be 
satisfied, He could not say anything further, because the satisfaction was 
not his. But if the affidavits of these two persons are accepted, there can 
be no doubt that the District Magistrate applied his mind to the case before 
he made the order of April 2, 1948, . 

Coming next to the question as to whethér the grounds are vague, and 
whether consequently the applicant is entitled to be released from deten- 
tion, what s. 3 of the Public Security Measures Act requires is that when 
an order for detention of a person is made, the Provincial Government or 
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a District Magistrate, if he is authorised in that behalf, should supply to 
the detenu the grounds on which the order has been made but without dis- 
closing the facts which it considers against the public interest to disclose, 
and, secondly, such other particulars as are in its opinion sufficient to enable 
him to make a representation. The section speaks of two things, grounds 
` and particulars and has been modelled to some extent on Regulation 18B 
of the Defence (General) Regulations, 1939, of England. But there is this 
difference between the wording of that Regulation and the Bombay Public 
Security Measures Act. Leaving aside for the moment that the grounds 
ate to be furnished by the Home Secretary who makes the order under the 
statute, sub-s. (5) of Regulation 18B ‘says: 

“Tt shall be the duty of the Chairman to mform the objector of the grounds on which 

the order has been made against him and to furnish him with such particulars as are 
in the opinion of the Chairman sufficient to enable him to present his case.” 
The first part, that is the grounds on which the order has been made against 
him is the same. But whereas the Act specifically mentions that the autho- 
rity which makes the order is entitled to keep back from the detenu such 
facts as it is not in the interest of the public to divulge, the Regulation 
leaves that thing to be done under the provisions of the ordinary law. This 
is quite clear from the discussion which will be found upon this point in 
the case of Liversidge v. Sir John Andersont! The second point of difference 
is that, whereas the Regulation says that the Chairman was to supply the 
detenu, besides the grounds, with such particulars as are in the opinion 
of the Chairman sufficient to enable him to present his case, the Act puts 
in a word between “such” and “particulars”, namely, the “other”. Now 
what sort of ground it has been considered sufficient for the detaining autho- 
rity to supply under the Regulations may be found again at p. 240 of the 
report of Liversidge’s case. The grounds which were supplied to Benjamin 
Greene who was detained under the Regulations are as follows: 

“Home Office, Advisory Committee, 6 Burlington Gardens, W. L, Reasons for order 
under Defence Regulation 18B in the case of Benjamin.Greene. The order under 
Deferice Regulation 18B was made against you for the following reasons. The Secretary 
of State ‘has reasonable cause to believe that you have been recently concerned in acts 
prejudicial to the public safety and the defence of the realm and in the preparation 
and instigation of such acts and that it is necessary to exercise- control over you.” 
Then follow what are called particulars. It does not appear from the report 
of the Liversidge’s case or the case of Greene v. Secretary of State for 
Home Affairs? that there was any challenge that the grounds which were 
furnished in that case were not such grounds as were intended by sub-s. 
(5) of Regulation 18B, and it may therefore be taken that the grounds as 
a matter of fact were valid grounds for the Chairman to supply to the 
detenu. One feature which -may then be noticed is that as a matter of 
fact beyond telling the applicant as to which of the clauses of the section 
under which the order was made the grounds do not disclose anything at 
all to the detenu. It is true that after mentioning that he has been recently 
concerned in acts prejudicial to the public safety and the defence of the 
realm, it goes on to say that he was also concerned with the preparation of 
such acts, but that does not afford any more illumination of the facts upon 
which the- conclusion was based. It seems to have been taken therefore 
as sufficient compliance with sub-s. (5) of the Regulation that the detenu 
was told as to grounds, the particular clause of the section under which the 
action was being taken. It is just as well to remember that under the English 
Regulation action could be takeh against the detenu owing to several grounds, 
for example, that he was a person of hostile origin, secondly, upon 
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the ground that he was concerned in an act prejudicial to the public safety 
and so on, and it seems to us evident that if the detenu was told which of 
those things the Secretary of State was satisfied about; that was regarded 
as sufficient compliance. But so far as the Bombay Public Security Mea- 
sures Act is concerned, this interpretation has not been acceptable to any 
of the Courts, and the reason for that seems to be the word “other” which 
has been introduced between “such” and “particulars”. It has been pointed 
out before now that even though the Bombay Public Security Measures 
Act uses the words grounds and particulars, except perhaps that the grounds 
are more general in their character and the particulars by their very nature 
would have to be particular, there is not much difference. It has therefore 
been held that it is not sufficient compliance with s. 3 of the Bombay Public 
Security Measures Act that there should be in the grounds which have been 
furnished to the detenu a reproduction of the words of the section like “you 
are acting in a manner prejudicial to the publie safety and the maintenance 
of public order”. The use of the word “other” shows that the grounds 
should also include -particulars which, the Legislature thought the detenu 
should have in order that he should be able to make a representation to 
the proper authority, and consequently. the grounds have to be something 
more than the mere reproduction of the words of the section. There has 
been considerable discussion before us as in other cases as to what sort of 
grounds it would be sufficient and necessary for, the detaining authority to 
supply; and questions have been raised whether the grounds should or 
should not be vague, whether the grounds should or should not be precise. 
Two sorts of arguments were advanced before us. It was contended that the 
grounds are supplied for two reasons, firstly, in order that the detenu may 
have a sufficient opportunity to make his representation, sufficient that is not 
only in duration of time but sufficient because of his having been apprised of 
what was found against him, and, secondly, because they should be a safe- 
guard against the abuse of power. The particulars have to be supplied, but 
only those particulars may be supplied which are in the opinion of the detain- 
ing authority sufficient to enable the detenu to make a representation. The 
only compulsion is that the grounds must be disclosed. This is, therefore, 
the only safeguard in regard to the liberty of the subject and consequently 
the grounds must be precise, and they must not be vague. Now, one can 
understand an argument that as one of the objects of supplying the detenu 
the grounds is that he should be able to make a representation to the detain- 
ing authority, the grounds must tell him something. If they do not tell the 
detenu anything at all, then the requirements of s. 3 are not complied with. 
If, for example, in spite of the duty laid upon the detaining authority no 
grounds whatsoever were supplied under s. 3, then that could not be com- 
pliance with the provisions of s. 3 and the detenu would be entitled to be releas- 
ed. If, on the other hand, a paper is served upon the detenu which says 
that you have been detained upon the following grounds and thereafter 
mentions nothing or put in crosses, there has been omission to supply the 
grounds. But the learned counsel who appears on behalf of the applicant 
wants us to go much further than this. We do not wish to say that immedia- 
tely we go beyond this there has been compliance of the section. But the 
extent to which the. learned counsel wants us to go.is this. He says “In 
case I am given certain grounds but at the same time I am not given grounds 
in such detail that it is impossible for me to make any other defence than 
that I,am not innocent then there is failure to comply with the “provisions 
of s. 3”. Now, the grounds may become insufficiently precise for various 
reasons. Some of the reasons one.can find in the Act itself. It says that 
even though there is the duty upon the detaining authority to supply the 
grounds to the detenu, the detaining authority may not .at the same time 
disclose facts which it considers against the public interest to disclose. Even 
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if the Act is not to be read as if there was prohibition against disclosing 
facts, the discretion to disclose facts may have by its exercise rendered the 
grounds vague. In the second instance, tke section when saying that par- 
ticulars should be given says that such particulars should be given as are 
- in the opinion of the detaining authority sufficient to enable the detenu to 
make a representation. Now, it is obvious that if the section itself contem- 
plated that certain things may be omitted then if it could be said that 
the grounds are not as precise as they might have been because of such 
omission, then there would not be an adequate ground for releasing the 
detenu. It is true that when the detaining authority furnishes the grounds 
to the detenu, it must, besides stating under which clause action has been 
taken, also give, what may be called, the conclusions of fact upon which the 
satisfaction of its mind as mentioned in the section is derived. Suppose the 
conclusion of fact to which it has arrived is that the detenu has at a speci- 
fied time and at a specified place made a speech in which he incited the 
audience to form, what may be called, a private army; if subsequently the 
detaining authority thought that it would be against the public interest to 
disclose either time or place it can be said that the ground is 
not as precise as it should be. It would be possible to characterise 
the ground to that extent as a vague ground. And the grounds will be 
more vague as more particulars are dropped. If the grounds were to give 
the names of every one in the audience, it would be a more precise ground. 
If it gave no names at all but merely said that the persons were members of a 
particular body, it will be less precise and immediately any such particulars 
are dropped from the grounds we could conceive of the detenu being handi- 
capped in making his representation. If, for example, the detenu were 
told that he at a particular time and place made a speech upon which the 
conclusion of fact of the District Magistrate was based, he may be able to 
give proof that at that time and place he was elsewhere and one can con- 
ceive of cases in which he is deprived of an opportunity of adducing before 
the District Magistrate a complete proof of his innocence if the time and 
place are dropped, and if we are to accept as a test in determining whether 
the grounds which are ‘to be supplied to the detenu are or are not sufficient 
for the purpose of s. 3 whether the detenu is handicapped in making the 
representation then that part of the section which provides for the keeping 
back of facts which it is necessary in the public interest not to disclose may 
be rendered nugatory. We do not think zherefore that it is a satisfactory 
test whether the withholding of facts or withholding of details- has or has 
not made it difficult for the detenu to make his defence. : 

Coming next to the second contention vhich has been urged as to why 
the grounds should be precise, that that is the only safeguard which has 
been provided to the detenu, one can easily understand that, if an Act 
provides that the grounds must be supplied to the detenu, though it may 
be after the detention order is made, the detaining authority has of necessity 
to be careful. The grounds would undoubtedly go into the possession of the 
detenu, the detenu may take up the matter to Court. The fact that the 
grounds have to be mentioned would undoubtedly constitute a check upon 
the detaining authority. But all the same it does not appear to us that the 
fact that one possible object of the Legislature in ‘providing that the grounds 
should be given to the detenu after detention was to keep a check upon any 
carelessness or otherwise is not determinative of the nature of the grounds 
which can be called adequate for the purpose of the section. We do not wish to 
do what the Legislature has apparently deliberately not done, that is quali- 
fied the words grounds or particulars by an adjective like precise. But 
what we think would be a sufficient test in such cases is this. If the detain- 
ing authority gives to the detenu its conclusions of fact and such particulars 
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as are in its opinion sufficient to make a representation and it could be said 
from the grounds which are given and the particulars which are furnished 
that the order for the detention of the detenu could reasonably be made, 
then ‘there has been compliance with the mandatory provisions of s. 3 of the 
Act. We do not wish to say that this is as a matter of fact a necessary test. 
But there must be a disclosure to the detenu of the conclusions of fact of 
the detaining authority, and if the grounds together with such particulars as 
are.furnished are sufficient to show to the Court that the detaining autho- 
rity could reasonably have come to the conclusion that the detenu was acting 
in a manner prejudicial either to the public peace or the mamtenance of 
public order or the tranquillity of the area in respect of which the order 
has béen made, then the grounds cannot be said to be bad. 

Now what the grounds said in this case to the applicant was that he had 
incited agricultural labourers to resort to violence against landlords. He 
had also incited his associates and followers to form an unlawful army, by 
which we understand a private army. No other particulars have been given 
as to whether he incited agricultural labourers by addressing them at a 
meeting or by writing letters. Similarly there are no details furnished 
as to the time and place or the manner in which the associates and followers 
of the applicant were incited to form an unlawful army. But all the same 
if we start with a presumption, as we must, that the District Magistrate came 
to the conclusion that the applicant has done these two things, then we 
have no doubt whatsoever that the detaining authority may reasonably 
have been satisfied that the applicant was acting in a manner prejudicial 
to the public safety or the maintenance of public order or the tranquillity 
of the city of Ahmedabad. It is true, as I have already mentioned, that in 
this case no other details have been furnished, and the applicant may be 
handicapped to this extent that in any representation which he may make 
he may be restricted to denying the allegations:and relying on, what may 
be called, evidence of good character, for example, he has mentioned in his 
application that he Has been doing several good things in the interest of 
Kisan Sabha and in the interest of general public also. But then the Act 
contemplates that that may sometimes happen. We have got to remember 
that when particulars as distinct from grounds are to be given, the only re- 
quirement which the section contemplates is that the particulars should he, 
in the opinion of the detaining authority, sufficient to enable the detenu to 
make a representation. Whenever the words “in their opinion” are used, 
that means if subsequently a point as to their sufficiency is raised before 
the Court, the Court must decline to go into that question. We do not intend 
to suggest that a fetish should be made of what may be called the grounds 
of public interest. The statute with which we are concerned was passed 
not in times of emergency of war but it was passed in peaceful times. What 
particulars may be furnished even in war times in England can again be 
seen from the case of Liversidge v. Sir John Anderson (p. 241). I have 
already mentioned that the grounds as distinct from particulars were con- 
fined to the recital of the appropriate clauses of the section. But when 
particulars were furnished, they constituted six paragraphs. Reference’ was 
made to the detenu being concerned in the management and control of two 
named organizations and of the nature of speeches and writings of his, they 
also stated that he was privy to the activities of a named person in the pub- 
lication of pro-German propaganda in a named periodical. They also stated 
that he-was subsequently to the outbreak of war communicating with per- 
sons in Germany concerned.in the (Government of Germany, that he was 
desirous of “establishing a national socialist regime in Great Britain with 
the assistance, if received, of German armed forces, and it was also slated 
that he freely associated with persons of German nationality whom the 
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Home Secretary had reason to believe were agents of German Government. 
The particulars supplied in that case show that the authority which suppli- 
ed them was actuated with the spirit of the free institutions in which it was 
nurtured and did not choose to take shelter under the letter of law when 
the grounds came to be supplied. But inasmuch as it is ultimately left to 
the discretion of the detaining authority to supply such particulars and 
grounds as are in the opinion of the detaining authority sufficient to enable 
the detenu to make a representation, we are afraid it is not possible to 
subject the particulars to any objective test of sufficiency. 

I wull now go to the last ground which nas been made on behalf of the 
applicant, and that is this that there has been a failure to comply with the 
provisions of s. 3 inasmuch as the detaining authority did not tell the detenu - 
that he had a right to make a representation not only to it but to the Pro- 
vincial Government also. Now s. 3 of the Bombay Publie Security 
Measures Act (Bom VI of 1947) says that when an order of detention is made in 
respect of any person, the Provincial Government have among other things 
to tell the detenu that he has a right to make a representation to the Pro- 
vincial Government and afford an earliest opportunity of doing so. The Act 
contemplated ab initio that the powers of the Provincial Government under 
s. 2 may be delegated under s. 21 to a Deputy Commissioner of Police in 
Greater Bombay and District Magistrates elsewhere. But one thing which 
has to be noticed is that neither s. 3 nor s. 2. provides that where the powers 
and duties imposed upon Government are in pursuance of s. 21 delegated 
to an officer, the right which the detenu had would be to make a representa- 
tion, not to the Provincial Government but to such officer. The learned 
Government Pleader who appears for the Crown says in this case that it is 
true that there is no such provision made under s. 3 or s. 21 of the Bombay 
Public Security Measures Act, but inasmuch as the powers have been dele- 
gated to the District Magistrates and the duty of supplying grounds and 
supplying particulars has also been laid upon them, it could not have been 
contemplated that the repreSentation which was to be made should be made 
to the Provincial Government rather than to the District Magistrate or the 
authority which made the detentioù. He says that the grounds upon which 
the detention was made was a matter exclusively within the knowledge of 
the District Magistrate and he would therefore be an appropriate person 
to consider any representation which migkt be made by the detenu; and 
consequently, when the powers have been delegated to a District Magistrate, 
s. 3 must be read as if for the words “Provincial Government” where they 
occur in the section after the words “to make a representation” the words “de- 
taining authority” were substituted. Now it has to be remembered that even 
though s. 21 permits delegation of both powers as well as duties, and even 
though the power under s. 4 has been delezated to the detaining authority 
with the result that the detenu has got a rizht to make a representation to 
it whether he has got or not a right to make a representation to the Pro- 
vincial Government, inasmuch as the original section provided that after 
the order of detention was made the detenu should be given grounds and 
particulars in order that he should make a representation to the Provincial 
Government and required that he should be informed of the rights he has 
notwithstanding the delegation such a right. It is not as if the delegation 
which has been effected deprives the Provincial Government of its powers. 
On the other hand the order which I quoteč above shows quite clearly that 
the powers which have been conferred under s. 3 may in spite of the dele- 
gation still be used by the Provincial Government. Nor can the fact that 
the grounds of detention were the grounds of the satisfaction of the detain- 
ing authority create a difficulty because Government can always obtain 
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It is said, however, that in case it is held that the detenu could make a 
representation both to the detaining authority and the Provincial Govern- 
ment, the two authorities may come to a contrary conclusion; and it is said 
that we should not read the section in the way in-which the applicant wants 
us to read, for the result of saying so would be to give rise to two contrary 
decisions. Now we will assume for the purpose of argument that the 
detenu makes two representations, one to the detaining authority and 
another to the Provincial Government. If the Provincial Government 
wishes to exercise its powers which it still has it would, presumably being 
aware of the dictum that when a delegating authority embarks upon exer- 
cise of the powers which have been delegated the authority to whom the 
powers are delegated ceases to have jurisdiction, communicate to the 
latter that it was considering the representation. It may of course happen that 
the Provincial Government may fail to do so, and we will assume in that case 
that the detaining authority either comes to one or other of the conclusions. 
That would not affect, in case the detaining authority has embarked upon 
the exercise of the powers, the fact that whatever order was subsequently 
passed by the authority to which the powers were delegated would be with- 
out jurisdiction. But assuming for the purposes of argument that the Pro- 
vincial Government did not embark upon the exercise of the powers even 
though a representation was made to it, then the detaining authority may 
release the detenu; after it has released the detenu the Provincial Gov- 
ernment has nothing further to do. If, on the other hand, the detaining 
authority has confirmed the original order which was made, it will be open 
to the Provincial Government after considering the representation to pass 
orders either that the detenu should be released or that he should continue 
to be detained. In our view reading the words in s. 3 in the manner in 
which the applicant wants us to do would not lead to any such untoward 
result as the learned Government Pleader argues before us will follow; 
and inasmuch as we must read the words “Provincial Government” in s. 
3 in the usual ordinary manner, we must hold that notwithstanding any 
delegation the detenu is given a right to make a representation to the Pro- 
vincial Government. It has got to be remembered that when construing 
the section we are not entitled to read for the words “Provincial Govern- 
ment” the words “District Magistrate or such other detaining authority as 
has issued the order” wherever the words occur. It is true that s. 3 does 
not give as a matter of fact powers but imposes duties and it must be con- 
ceded that the obligation mentioned therein is laid upon the detaining autho- 
rity because of the notification. But where s. 3 uses the words “representa- 
tion to the Provincial Government”, there is no reference either to any 
powers conferred on the Provincial Government or to any duties laid upon 
it and consequently the notification by which powers and duties are delegat- 
ed to the authorities will not enable us to read for the words Provincial Gov- 
ernment in the phrase “representation to Provincial Government,” the de- 
taining authority. There was consequently a failure to tell the applicant 
that he had a right to make representation to the Provincial Government. 
The learned Government Pleader argues before us that the grounds which 
were communicated to the applicant told the applicant that he was entitled 
to make a representation and it also told him that the representation was to 
be sent to the District Magistrate. Nothing else was communicated to the 
applicant, and he says, therefore, at any rate, the applicant was not misled 
in believing that the only representation which could be made was to the 
District Magistrate. That may be, but we cannot say therefrom that there 
has been compliance with the mandatory provisions of s. 3 to tell a detenu 
that he has a right to make a representation to the Provincial Government. 
It is true that the grounds refer to s. 3, and s. 3 makes a reference to the 
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right of the detenu’ to make a representation. But we are not prepared 
to say that because of that it can be said that the District Magistrate told 
the applicant that he had a right to make a representation to the Provincial 
Government. ‘ ` i 

There has been, therefore, a defect in the procedure of the District Magis- 
trate; and the only question which rema:ns is what is the effect of this 
defective procedure. It is contended on behalf of the applicant that inas- 
much as this duty was laid upon the District Magistrate in the interests of 
the detenu we must construe the failure to comply with the mandatory 
provisions of law as an illegality which affects the whole procedure and 
consequently affects also the present detention of the applicant. Now, every 
failure to comply with a mandatory provision of law is not an illegality. It 
certainly is an irregularity, and ithe question whether such a failure will 
vitiate the whole proceedings will depend upon the character of the failure, 
the prejudice that it might have caused anc the effect upon any order which 
has been passed after the causing of the prejudice. Now, in this case, the 
failure was in respect of telling the applicant that he could make a represen- 
tation to the Provincial Government. It eannot be said that this did not 
cause any prejudice to the applicant, becavse for all we know the applicant 
may have been ignorant of his right and mzy not have made any representa- 
tion to the Provincial Government. But the question is, did this failure 
affect the order for detention under which the applicant has now been held 
under detention? If it did not do so, howsoever deplorable the failure, it 
cannot be said that the detention of the applicant is bad. Otherwise the 
applicant is entitled to be released. 

Now the learned counsel who appears on behalf of the applicant says that 
as a matter of fact this failure has resulted in his detention without the 
Provincial Government applying its mind to the case. But that does not 
affect either the original order which was passed by the District Magistrate 
under s. 2 nor it can be said to have affected the final order which he passed 
under s. 4. To the extent that the origiral order under s. 2 partakes of 
the nature of a temporary order because that order has ultimately to be 
confirmed, set aside, or modified after a representation is made to the detain- 
ing authority or the Provincial Governmert under the provisions of s. 3 it 
can be characterized as an interim order, see In re Krishnaji Gopal Brahme,' 
and the view which was taken in that case was that where there has been a 
failure to supply such grounds as must be supplied under the provisions of 
s. 3 and the ultimate order which was passed under s. 4 was bad, because it 
was passed without communicating to th= detenu proper grounds which 
prevented the detenu from making a representation after proper grounds 
were supplied to him. 

It is not necessary in this case to go into the question as to whether when 
the grounds which are supplied are not such as are referred to in s. 3 the 
detention is bad because the subsequent crder was passed without giving 
the detenu proper grounds and prejudicirg him in the matter of his re- 
presentation. I shall assume for the purposes of this argument that the order 
which is passed under s. 4 is a final order, the order under s. 2 being an in- 
terim order. We do not know in this case whether the applicant made any 
representation to the District Magistrate who was the detaining authority 
or not. Either he did or he did not. If he did presumably the original order 
has been confirmed. But can we say that the order is bad? The applicant 
has not made a representation to the Prov-ncial Government because there 
has been a failure to tell him that he has also got a right to apply to the Pro- 
vincial Government. We fail to understand how it can be said that the order 
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of the District Magistrate is bad because of the failure. The applicant has 
still got a right to approach the Provincial Government and presumably there 
is nothing to prevent the Provincial Government from exercising its powers. 
lf the failure had the result of affecting the representation if any which was 
made by the applicant to the District Magistrate which had to be considered 
before an order under s..4 was made, then it might be said that the failure has 
prejudiced the applicant, and the order which was passed after the failure 
is a bad order. There being no such failure, in our view neither the original 
order, if that is the order under which he is detained, because in the absence 
of representation the order made under s. 2 would be a final order, nor the 
final order by the detaining authority after hearing his representation if it 
was made, is bad. 

It remains to make reference to two judgments to which our attention has 
been drawn for the disposal of the present case. Out of that one judgment, 
namely that In re Chandrabhai Kalidas Bhatt! need not detain us long. That 
was a case in which the detenu was furnished with the grounds, two of 
which are common to that case and the present case. The third ground 
which was given to the detenu was that the detaining authority was satis- 
fied that he was collecting arms, The learned Judges who disposed of the 
application had cause to mention the other judgment, namely, the judgment 
in In re Dinkar Krishnalal Mehta, and they referred to it in these words:— 

“We would have been most reluctant to differ from the view taken by that bench if 

in our opinion the principle of that decision applied to the facts of this case. But 
‘before us we have a ground which is much more definite and explicit than the ground 
that Mr. Justice Coyajee and Mr. Justice Bhagwati had before them. Because rightly 
or wrongly the detenu is charged with collecting arms unlawfully with the object of 
raising a private army.” : 
It is obvious, therefore, that the learned Judges did not have specially to 
consider the question as.to whether an order which was based only upon 
two grounds which had been furnished to the detenu in this case would 
be a valid. order. . 

Then I come to the order in In re Dinkar Krishnalal Mehta. Now, I have 
already mentioned in this case that upon the evidence which has been 
furnished to us we are not satisfied that there are no agricultural labourers 
in the city of Ahmedabad. The first judgment, the judgment in Chandrabhai 
‘Kalidas Bhatt, seems to’ proceed upon a finding that as a matter of fact 
there are no agricultural labourers in the city of Ahmedabad. The 
learned Government Pleader who appears for the Crown suggests to us 
that. this finding is based not upon evidence but upon certain knowledge 
of the conditions of things in the city of Ahmedabad, which had been im- 
ported by one of the Judges in the judgment. Now, we are not sitting in 
appeal over that judgment and it is not therefore for us to investigate upon 
what evidence the findings of fact upon which the order was based was 
arrived at. We are reluctant to believe that any personal knowledge was 
imported in the judgment by any of the-Judges. If it has been so imported, 
it was not proper to do so. But, on.the other hand, if it was derived from 
the evidence, then it was open to the learned Judges upon the evidence in 
that case to come to the conclusion that there were no agricultural labourers 
in Ahmedabad. In that case a question might arise as to whether the order 
of the District Magistrate can be said to be mala fide or- passed with an 
ulterior motive.. No question of the order being bad because there were 
no agricultural labourers in Ahmedabad can possibly arise, because the 
only condition precedent which has been laid down for the validity of the 
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order is the satisfaction of the District Magistrate, and if the District Magis- 
trate was satisfied, then the order cannot be challenged subsequently on 
the ground that the evidence upon which it was based was false. Undoub- 
tedly it was open to the learned Judges in that case because they came 
to the conclusion upon the evidence that there were no agricultural labourers 
in Ahmedabad to take evidence of ulterior motive or in the alternative of 
failure to exercise sufficient care or to apply the mind. In that case it was 
necessary for the District Magistrate wh> made the order to satisfy the 
Court that, notwithstanding the fact that there were no agricultural labourers 
in Ahmedabad, the order was passed in circumstances in which it could be said 
that it was a bona fide order. It is true that if we peruse the judgment it 
does not seem to proceed upon the footing that the fact there were no agri- 
cultural labourers in Ahmedabad will go to show that the order was passed. 
mala fide or with an ulterior motive or without taking sufficient care, and 
if the learned Judges intended to say that whenever it is found that one 
or more of the facts upon which the order is based is not true it is open to 
the Court to say that the order was not a justifiable order to pass, we must 
express our dissent from that view. I have already mentioned that the ques- 
tion of satisfaction of the District Magistreze is a question of fact, but still 
it is a subjective consideration and not an ckjective consideration, and when- 
. ever subsequently an order is challenged before a Court, the Court is only 
concerned with the question as to whether the District Magistrate was satis- 
fied.. The question may involve in a suitable case an investigation whether 
sufficient care was or was not exercised, burt it is not open to the Court to 
sit in appeal over an order which has beer. passed by a District Magistrate, 
much less it is open to it to consider circumstances are made out before it 
in which it would have passed, the order ot take evidence as to the conclu- 
sion of the fact found by the District Magistrate. This view has been esta- 
blished so well that it is not really necessary to mention any authority in 
support of it, but if any authority is needed then it would be found in Stuart 
v. Anderson and Morrison | referred to in Liversidge v. Sir John Anderson.? 
A similar view was also expressed in a full bench decision of this Court 
which is to be found in In re Rajdhar Kalu Patil. 

The applicant therefore fails and the rule must therefore be discharged. 


Drxit J. I agree. With regard to the lasy, contention taken on behalf of 
the applicant, I desire to add a few words. That contention is that since 
the detenu was not informed of his right to make a representation to the 
Provincial Government the detention ordez is bad. It is manifest from s. 
3 that the detaining authority is requirec to communicate to the person 
affected by the order the grounds upon whch the order has been made and 
also to inform the detenu of his right to make a representation in order to 
afford him an earliest opportunity of doing so. 

Now, the foundation of the detention order is the existence of a state of 
mind, and that state of mind has reference to the grounds on which the 
order is based. It is clear, therefore, that the grounds of an order are in- 
separable from the order itself. If, therefore, the grounds are vague, the 
order is bad. If the grounds are outside the ambit of the Act, the order 
is equally bad; and if no grounds are furnished in support of the detention 
order, the order is likewise bad. But it cernot be said of the duty on the 
part of the detaining authority to inform th= detenu of his right to approach 
the Provincial Government that it has any reference to the state of mind of 
the detaining authority. It is separable frcr the order; and that being so, 
the failure on the part of the detaining authority to inform the detenu of 
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his right to make a representation will not and should not affect the validity 
of the order. This view seems to be in accord with the principle enunciated 
by Maxwell on the Interpretation of Statutes at page 321, 8th edition, which 
is to the following effect:— 


“The reports are full of cases dealing with statutory provisions which are devoid of 

indication of intention regarding the effect of non-compliance with them. In some of 
them the conditions, forms, or other attendant circumstances, prescribed by the statute 
have been regarded as essential to the act or thing regulated by it and their omission 
has been held fatal to its validity: In others such prescriptions have been considered 
as merely directory, the neglect of which did not affect its validity, or involve any other 
consequence than a liability to a penalty, if any were imposed, for breach of the enact- 
ment. The propriety, indeed, of ever treating the provisions of any statute ın the 
latter manner has been sometimes questioned, but it is justifiable in principle as well 
as abundantly established by numerous authorities.” 
It seems to me, therefore, that the neglect or the omission on the part of 
the detaining authority to inform the detenu of his right to make a re- 
presentation to the Provincial Government does not invalidate the order. 
At the most, it can be said to be an irregularity. This latter view has been 
taken in a judgment of this Court in In re A. S. R. Chari’ and I think that 
view is correct. 


JAHAGIRDAR J. I agree. Rule discharged. 





CRIMINAL REFERENCE. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 
EMPEROR v. PRANSHANKAR SHAMBHURAM RAVAL.* 


Criminal Procedure Code (Act V of 1898), Sec. 350(1)—Evidence partly recorded by 
Magistrate—Magistrate ceasing to exercise jurisdiction on retrrement—Wttnesses 
previously examined re-summoned and re-heard by succeeding Magistrate—Whether 
previous evidence of such witnesses substantive evidence in case—Previous evidence 
of witnesses not re-summoned and re-heard whether part of evidence in case. 


The previous evidence of a witness, who is re-summoned and re-heard under 
s. 350 (1) of the Criminal Procedure Code, 1898, recorded before a Magistrate who has 
ceased to exercise jurisdiction in the case, cannot be treated as substantive evidence 
in the case. 

Where, however, the accused has exercised his option only with regard to some of 
the witnesses, the evidence previously recorded of those witnesses, in regard to 
whom. the accused has not made a demand that they should be re-summoned and 
re-heard, will be treated as part of the evidence in the case, and the succeeding 
Magistrate would be competent to act on that evidence. 

Tukaram v. King-Emperor,? Muddu Veerappa v. Emperor; Venkatanarayana v. 
Emperor’, Kazi v. King-Emperor’, Nathu v. King-Emperor®, Umar Hajee v. King- 
Emperor’, and Mangal Singh v. Emperor’, referred to. 

Section 350 of the Criminal Procedure Code, 1898, gives rights both to the Magis- 
trate and to the accused. The Magistrate may proceed on the evidence already 
recorded by his predecessor, supplemented or not by evidence recorded by himselt, 
or if he does not wish to decide the case on the evidence partly or wholly recorded 
by his predecessor, he may re-summon the witnesses and recommence the inquiry 
or trial. His right to proceed with the case on the evidence already recorded is, 
however, subject to the right of the accused to demand that all or some of the wit- 
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nesses should be re-summoned and re-heard. Under proviso (a) to the section the 
right of the accused is only to have the witnesses re-called and re-heard, and not 
to demand an entirely de novo trial. 

When, therefore, the accused claims the privilege of re-summoning and re-hearing 
the witnesses, what has taken place previously is not completely wiped out. The 
previous proceedings cannot be completely wiped out, when the accused exercises 
his right of re-calling the witnesses only with regard to some of them. 

The word “re-heard” in the proviso means that the whole of the evidence of the 
witness is to be recorded again, Le., he should be examined-in-chief, cross-examined 
and re-examined. Merely exhibiting the previous deposition of a witness or réading 
it over to him and asking him some further questions does not amount to rehearing 
a witness, and is not a sufficient compliance with the requirements of the proviso. 

As the whole evidence of a witness who is resummoned is to be recorded again, his 
previous deposition before another Magistrate cannot be treated as substantive evi- 
dence in the case, although it may be used for contradicting any fresh evidence giveu 
by him under s. 145 of the Indian Evidence Act, 1872. 

THE applicants, Raval and Baldevdas, were charged under s. 81 (4) of 
the Defence of India Rules, before S. K. Desai, who was the City Magistrate, 
First Class, at Ahmedabad. After he had recorded some evidence, the case 
was postponed. When the case came up for further hearing, S. K. Desai 
had retired; and it was heard by R. K. Desai. The applicants then made a 
request that all the witnesses previously examined should be recalled and 
reheard, and this request was granted. A question then arose whether the 
previous evidence recorded in the case was or was not evidence in the case. 
Treating this as a preliminary point, the Magistrate held that the previous 
evidence of the witnesses was evidence in the case, observing as follows:— 


“The point is that proceedings in the present case have not commenced de novo. 
Therefore the evidence recorded previously stands. The ruling in 38 Cr. L. J. 537 sup- 
ports this view. It does not mean that when the accused claims this privilege of re- 
summoning and re~hearing the witnesses what had taken place before is completely 
wiped. In 36 Cr. L. J. 537 it has been ruled by the Madras High Court that ‘the accused 
cannot demand a de novo trial All that he can demand is that the witnesses whose 
evidence has already been recorded or any of them be summoned and reheard. This is 
apparently to ensure that the accused if he wants it may have the satisfaction of know- 
ing that the Magistrate’s decision will be based on the evidence of witnesses whom the 
Magistrate himself has seen. It follows that if the accused after putting forward’ his 
demand for the rehearing of the witnesses says he does not want any particular witness 
to be heard, the Magistrate has no power to order that the evidence of that witness shall 
be taken afresh’. This ruling indirectly suggests that the previous evidence stands. The 
Sind Chief Court has also expressed the same view in 43 Cr. L. J. 82, 83. “The effect 
of an accused person demanding the resummoning and rehearing of witnesses under 
proviso (a) to s. 350 (1), Criminal Procedure Code, is not the same as where a Magis- 
trate himself recommences a trial under sub-s. (1) of s. 350. When a Magistrate “re~ 
commences” a trial under sub-s. (1) of s. 350, he leaves everything in the previous trial 
behind, but when he commences proceedings under proviso (a) of s. 350 (1) and the 
accused demands all or some of the witnesses to be resummoned or reheard he does 
not do so. He does not recommence the trial. He continues the trial begun by his 
predecessor.’ 

In 34 Cr, L. J. 124 the same view has been expressed by the Oudh Chief Court. 
‘Where the trying Magistrate acting not suo motu but at the request of one of the 
accused under s. 350 (1) (a), Criminal Procedure Code, recalling certain witnesses the trial 
cannot be regarded as a de novo trial? 

Respecting the rulings referred to above I decide that the previous evidence stands 
and is not wiped out.” 

The applicants- applied in revision to the Sessions Judge, Ahmedabad. who 
was of opinion that the evidence which was recorded before S: K. Desai, 
could not be treated as substantive evidence in the case. He-made a re- 
ference to the High Court recommending that the order passed by the 
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Magistrate should be set aside and observed as follows in his judgment:— 

“But apart from what I have stated above, if we read s. 350 as a whole, it is clear 
that the Legislature intended that fresh evidence should be recorded by the new Magis- 
trate and that he should decide the case on the evidence recorded by him. The diffe- 
rence in phraseology between cl. (1) to s. 350 and proviso thereto on the point as regards 
the examination of witnesses are concerned, is not very substantial. Even in cl. (1) to 
s. 350, it has been stated, ‘He may resummon the witnesses and recommence the inquiry 
or trial’ In the proviso it is stated, ‘that the witnesses or any of them be re-summon- 
ed and re-heard.’ Re-summoning and re-hearing of witnesses mean that their evidence 
has to be re-heard. If the witnesses were to be re~heard, then their previous deposition 
could not be evidence in the case. I am, therefore, of opinion that the previous evidence 
of the witnesses recorded by the Magistrate who ceased to exercise jurisdiction in this 
case will not be evidence before another Magistrate who succeeds him and who 
actually tries the case.” 

The reference was heard. 


B. G. Thakor, for the accused. 
H. M. Choksi, Government Pleader, for the Crown. 


CuHAINANI J. In this case a prosecution was instituted against the two 
accused under r. 81 (4) of the Defence of India Rules, 1939, before Khan 
Saheb S. K. Desai, who was then City Magistrate, First Class, Ahmedabad. 
After he had recorded some evidence, further hearing of the case was post- 
poned, as the prosecution wanted to consider the question of its withdrawal. 
Eventually it was decided that the case should be proceeded with. In the 
meantime Khan Saheb S. K. Desai had retired, and the case came up for 
hearing before Mr. R. K. Desai. The accused then made a request that all 
the witnesses previously examined should be recalled and reheard, and this 
request was granted. A question then arose whether the evidence of these 
witnesses recorded before Khan Saheb S. K. Desai was or was not to be 
regarded as evidence in the case. The Magistrate heard the advocates on 
both sides and then passed an order in the following terms on January 29, 
1948 

“I decide that the previous evidence stands and is not wiped out.” 

The accused applied in revision to the Sessions Judge, Ahmedabad. The 
Additional Sessions Judge, who heard the revision application, took the 
view that the evidence, which was recorded before Khan Saheb S. K. Desai, 
could not be treated as substantive evidence in the case. He has therefore 
made a reference to this Court recommending that the above order passed 
by the Magistrate should be set aside. 


Sub-section (1) of s. 350, Criminal Procedure Code, states as follows: 

“Whenever any Magistrate, after having heard and recorded the whole or any part 
of the evidence in any inquiry or trial, ceases to exercise jurisdiction therein, and is suc- 
ceeded by another Magistrate who has and who exercises such jurisdiction, the Magis- 
trate so succeeding may act on the evidence so recorded by his predecessor, or partly 
recorded by his predecessor and partly recorded by himself; or he may re-summon the 
witnesses and recommence the inquiry or trial.” 
There are two provisos to this section, of which only proviso (a) is material 
for the purposes of this case, and this states that in any trial the accused 
may, when the second Magistrate commences his proceedings, demand that 
the witnesses or any of them be re-summoned and reheard. Section 350 
therefore gives rights both to the Magistrate and to the accused. The Magis- 
trate may proceed on the evidence already recorded by his predecessor, 
supplemented or not by evidence recorded by himself, or if he does not wish 
to decide the case on the evidence partly or wholly recorded by his pre- 
decessor, he may re-summon the witnesses and recommence the inquiry or 
trial. His right to proceed with the case on the evidence already recorded 
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` is, however, subject to the right of the accused to demand that all or some 
of the witnesses should be re-summoned and reheard. It may be noted 
that whereas the section speaks of the Magistrate’s reeommencing the inquiry 
or trial, when he re-summons the witnesses, the words in the proviso only 
are that the witnesses or any of them may be re-summoned and reheard. 
The proviso does not contain the words “and the trial recommenced” after 
the words “resummoned and reheard.” ‘The accused’s right is therefore 
only to have the witnesses re-called and re-heard and not to demand an 
entirely de novo trial (see Tukaram v. King-Emperor’ and Muddu 
Veerappa v. Emperor?). When therefore the accused claims the privilege 
of resummoning and rehearing the witnesses, what has taken place pre- 
viously is not completely wiped out. (See Venkatanarayana v. Emperor®.) 
The previous proceedings can, in any case, not be completely wiped out, 
when the accused exercises his right of recalling the witnesses only with 
regard to some of them. The question as to what amounts to rehearing 
a witness has been considered in several cases and it has been held that 
the word “reheard” in proviso (a) to s. 350 (1) means that the whole of the 
evidence of the witness is to be recorded again, i.e. he should be examined- 
in-chief, cross-examined and re-examined (see Kazi v. King-Emperor+ and 
Nathu v. King-Emperor®). Merely exhibiting the previous deposition of 
a witness or reading it over to him and asking him some further questions 
does not amount to rehearing a witness, and is not a sufficient compliance 
with the requirements of proviso (a) to sub-s. (1) of s. 350. (See Umar 
Hajee v. King Emperor® and Mangal Singh v. Emperor’.) In Kazi v. King- 
Emperor, Hemeon J. stated (p. 242): 

“There must be a fresh start to enable the succeeding Magistrate to hear the connect- 
ed narrative of the witnesses in examination-in-chief and their replies when under the 
fire of cross-examination and to observe their demeanour throughout.” 

As therefore the whole evidence of a witness who is re-summoned is to 
be recorded again, his previous deposition before another Magistrate cannot 
be treated as substantive evidence in the case, although it may be used for 
contradicting any fresh evidence given by him under s. 145 of the Indian 
Evidence Act. The object with which the right has been given to the ac- 
cused to demand that the witnesses previously examined should be re-called 
and re-heard is that he may, if he considers that he would otherwise be 
prejudiced, ask the Magistrate to form his own opinion about the credibility 
of those witnesses, whom he regards as material, and to base his decision on 
their evidence as recorded before him. As observed by Mr. Justice Burn 
in Mudda Veerdppa v. Emperor ® (p. 319) : 

“All that he (the accused) can demand is that the witnesses whose evidence has 
already been recorded or any of them be summoned and re-heard. This is apparently 
to ensure that the accused, if he wants it, may have the satisfaction of knowing that the 
Magistrate’s decision will be based on the eviderce of witnesses whom the Magistrate 
has himself seen.” 

This right would be prejudicially affected if the previous evidence of a 
witness who, the accused demands, should be re-heard, is treated as sub- 
stantive evidence in the case. - 

We are, therefore, of the opmion that the previous evidence of a witness, 
who is re-summoned and reheard under sub-s. (1) of s. 350, Criminal Pro- 
cedure Code, recorded before a Magistrate who has ceased to exercise juris- 
diction in the case, cannot be treated as substantive evidence in the case. 
Where, however, the accused has exercised his option only with regard to 
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some of the witnesses, the evidence previously recorded of those witnesses, 
in regard to whom the accused has not made a demand that they should be 
re-summoned and re-heard, will of course have to be treated as part of the 
evidence in the case, and the succeeding Magistrate would be competent to 
act on that evidence. 

We therefore accept the reference, set aside the Magistrate’s order of 
January 1, 1948, and direct that the Magistrate should proceed with the 
further trial of the case in the light of the observations made above. 

There has been considerable delay in dealing with the revision applica- 
tion filed by the accused before the Sessions Court. We hope that such 
delays will be avoided in future. -As there has been already considerable 
delay in the disposal of this case, we diréct_that the Magistrate should dis- 
pose of it as soon as possible. 

Order set aside. 


INCOME-TAX REFERENCE, 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE RAGHUVANSHI MILLS, LTD. v. THE COMMISSIONER 
OF INCOME-TAX, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sec. 10(2)—Consequential loss policy—Moncy 
received under policy on destruction of property by fire—Such money is revenue 
receipt liable to pay income-tax. 


A textile mill company took out a policy of insurance against fire and also took 
out another policy known as “consequential loss policy”, which indemnified it 
against any loss of profits resulting as a consequence of fire breaking out. The mill 
property having been destroyed by fire, the company received a sum of Rs. 14 lacs 
under the second policy. A question arose whether the amount was exempt from 
payment of income-tax under s. 10 (2) of the Indian Income-tax Act, 1922.— 

Held, that the amount was a revenue receipt subject to income-tax inasmuch as 
the amount represented the profits which the company would have earned but for 
the fact that the fire had broken out and was available for distribution to its share- 
holders as dividends; and that it did not represent a windfall, because the company 
was careful and cautious enough in the course of its business to insure itself 
‘against the contingency of a fire breaking out. 

; Rex v. B. C. Fir and Cedar Lumber Co.,1 followed. 

Tas was a reference under s. 66 (1) of the Indian Income-tax Act, 1922. 

In this case the assessment year was 1945-46 and the relevant previous 
year was the financial year ended March 31, 1945. 

The assessee, a textile mill company, used to insure its buildings, plant 
and machinery with various insurance companies. It also used to insure 
against the loss of profits consequent upon fire, riots, etc. The premia pay- 
able on such insurance polices used to be claimed as expenditure under 
s. 10 (2) of the Indian Income-tax Act, and used to be allowed under that 
section. 

A fire broke out in the assessee company’s mills in January 1944 with the 
result that the buildings etc. were destroyed and there was a cessation of 
the manufacturing activities of the assessee company. 

The assessee company received on September 8, 1944, a sum of Rs. 8,25,000 
on account, from the South India Fire & General Insurance Company, Ltd., 
and further received on December 22, 1944, a sum of Rs. 5,75,000 on account, 
from the same insurance company in part settlement of ‘the assessee com- 
pany’s claim under 4 policies. Payment was made by the South India Fire 


*Dectded, March 18, 1949. Income-Eax 1 [1932] AC. 441. 
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& General Insurance Company, Lid. The Pa were known as “conse- 
quential loss policies.” 

The income-tax authorities included the sum of Rs. 14,00,000 
(Rs. 8,25,000 plus Rs. 5,75,000) in computing the income of the assessee com- 
pany in the financial year 1944-45 for the assessment year 1945-46 and the 
only contention that was raised before the Appellate Tribunal was that the 
sum of Rs. 14,00,000 was not liable to pay income-tax on the ground that it 
was not the assessee company’s income. 

The Tribunal relying on Rex v. B. C. Fir and Cedar Lumber Co." held 
that the sum of Rs. 14,00,000 was ‘income’ within the meaning of s. 2 (6C) 
of the Indian Income-tax Act. 

At the instance of the assessee the Tribunal referred the following ques- 
tion to the High Court. 

“Whether in the circumstances of the case, the sum of Rs. 14,00,000 was the assessee 
company’s income within the meaning of s. 2 (5C) of the Indian Income-tax Act and 
liable to pay income-tax under the Indian Income-tax Act?” 

The reference was heard. T 


Sir Jamshedji Kanga, and C. K. Diphiasy, Advocate General, and K. T. 
pe for the applicant. 
G. N. Joshi, with N. A. Palkhivala, for the respondent. 


Cacia C. J. The question that arises in this reference is whether the 
two sums of Rs. 8,25,000 and Rs. 5,75,000 received by the assessee, the 
Raghuvanshi Mills, Ltd., Bombay, on September 8, 1944, and on December 
22, 1944, respectively, are subject to tax. 

The company came to receive these two sums in these circumstances. A 
fire broke out in the company’s mills on January 18, 1944, with the result 
that the buildings, etc, were destroyed rd there was a cessation of the 
manufacturing activities of the company. The company had taken out a 
policy with the South India Fire and Gen=ral Insurance Company, Limited, 
and with other insurance companies of the nature known as “Consequential 
Loss Policies.” These policies indemnifiec the company against any loss of 
profits which might result as a consequence of any fire that may break out, 
and it is not disputed before us that these two sums were received by the 
assessee company as an indemnity for the loss suffered by them of their 
profits because of the cessation of the company’s activities as a manufacttr- 
ing company. 

Sir Jamshedji’s contention is that these sums are not liable to tax because 
they do not represent the profits earned by the assessee but they have been 
received on an indemnity and they should bé looked upon more as a wind- 
fall than as something earned during the course of the business of the com- 
pany. In my opinion that contention is fallacious. These sums received 
by the company represent the profits whick the company would have earn- 
ed but for the fact of the fire having broken out. They take the place of the 
profits which would normally have been earned by the company and clearly 
as profits which would also be available for Cistribution to the shareholders of 
the company. They do not represent a windfall because the company was care- 
ful and cautious enough in the course of ics businéss to insure itself against 
the contingency of a fire breaking out. But it is unnecessary to labour this 
point because this very question was consicered by the Privy Council in Rex 
v. B. C. Fir and Cedar Lumber Co.,’ and tbe conclusion they came to was the 
same as the conclusion reached by the Income-Tax Appellate Tribunal from 
which this reference has been preferred. In that case also the company was 
insured against loss of profits. A fire had broken out with the result that it 
made it impossible for the „company to earn profits and the company received 


1 [1982] A.C, 44. 
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the amount of the policy from the insurance company; and their Lordships of 
the Privy Council took the view that the insurance receipt was the product 
of a revenue payment prudently made by the respondents to\secure that 
the gains which might have been expected to accrue to them had there been 
no fire should not be lost, but should be replaced by a sum equivalent to 
their estimated amount. Their Lordships also took the view that the re- 
ceipt was one of which it could fairly be said that it arose from the business 
of the respondents because, in their Lordships’ opinion, the receipt was 
inseparably connected with the ownership and conduct of the respondents’ 
business. Had the respondents not been insured under their main fire poli- 
cies, these policies would not have been available to them. In the case 
before their Lordships, the policies were called “use and occupancy policies.” 
Their Lordships also considered the argument advanced before us by Sir 
Jamshedji that the receipt should be looked upon as a windfall. They 
rejected that argument holding that it was an ordinary receipt in the sense, 
not that it would occur every year or regularly at stated intervals, but in 
the sense that in the case of a business prudently conducted it would ordi- 
narily be received so often as the risk insured against materialized. 

Sir Jamshedji has attempted to distinguish this case on the ground that 
the Privy Council was considering the British Columbia Taxation Act and 
it would be unwise to apply those observations of the ‘Privy Council based 
upon the construction of one taxation statute to the provisions of a different 
taxation statute. But as I read the judgment of the Privy Council, it is not 
on the construction of any particular section that these observations of the 
Privy Council are based. The Privy Council has laid down a general prin- 
ciple which is as much applicable to the British Columbia Taxation Act as 
to our own Income-tax Act, because the definition of “income” under our 
Act is a very wide one and it covers innumerable cases. I am, therefore, 
of the opinion that the amount received by the assessee from the insurance 
company is clearly a revenue receipt subject to tax. 

I would only like to add that the question framed by the Income-tax Appel- 
late Tribunal is not in proper form and we would re-formulate the question 
so as to read: 

“Whether in the circumstances of the case, the sunt of Rs. 14,00,000 was the sssessee 
company’s income within the meaning of the Indian Income-tax Act and liable to pay 
income-tax under the Indian Income-tax Act?” 

Having re-formulated that question, I would answer the question in the 
affirmative. 

Assessee to pay the costs. 


TENDOLKAR J. I agree. Answer accordingly. 


Attorneys for applicant: Dikshit Maneklal & Co. 
Attorney for Commissioner: N. K. Petigara. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
KTIKABHOY CHANDABHOY v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY CITY.* $ 


Indian Income-tax Act (XI of 1922), Secs. 25 (4), proviso, 56—Firm—Discontinuance of 
firm—New firm started to continue business of old firm—Liability of firm to pay 
super-tax during the period of discontinuance of business -Construction of statute—- 
Amendment of Act, effect of. 

A firm which carried on business in paper and which consisted of two partners, 
father and daughter, came to an end on the death of the father on March 22, 1942. 
On April 1, 1942, a new partnership was brought into existence, which carried on 
the business and which consisted of mother, the same daughter, and son-in-law, but 
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it was dissolved on October 30, 1942. In its assessment for the year 1942-43 a claim 
‘was made that the firm was entitled to relief both with regard to income-tax and 
super-tax under s. 25(3) and (4) of the Indian Income-tax Act, 1922. The Appellate 
Tribunal held that there was a succession tc the business within the meaning of 
s. 25(4) of the Act, on April 1, 1942, and no tax was payable within the meaning 
of s. 25(4). When the case went back with th2 above finding, the Income-tax Officer 
gave relief under s. 25(4) to the assessee with regard to income-tax, but did not 
give any relief as to super-tax. It appeared that the firm had paid super-tax in the 
year 1919-20. On the question whether super-tax was payable on the income for 
the broken period, namely, between October 20, 1941, the end of the previous year, 
and April 1, 1942, the date of succession:— 

Held, (1) that construing the proviso to s. 2% (4) of the Act as it stood and giving 
to it its plain natural grammatical meaning, it could not be said that relief was 
intended to be given to those who had been assessed to super-tax under the Super- 
tax Act, 1920, but that it was only to be given to those assessees who paid super- 
tax for the first time either for the year begirning on April 1, 1920, or for the year 
beginning on April 1, 1921: 

(2) that, therefore, the firm was liable to pay super-tax for the period in 
question. 

The proviso to s. 25(4) of the Indian Income-tax Act, 1922, provides two different 
standards for total income for the purposes of income-tax and total income for the 
purposes of super-tax. Although an assessee may have exemption under s. 25(4) 
as far as income-tax is concerned, he may not get exemption with regard to super- 
tax if he does not fall within the terms of the proviso. 

Section 56 of the Act lays down the ordinary normal method of assessing super- 
tax, which is that one must take the same total income for the purposes of super-tax 
as for the purposes of income-tax. There are, however, exceptions to this rule, one 
of which is in the proviso to s. 25 (4); 

It is not necessary to hold that in every case where the Legislature amends the 
law that it does so because but for the amendment the-effect would have been some- 
thing different. There are innumerable cases in the history of legislation where 
the Legislature has added or deleted words in order to clarify the position. 

Tus was a reference under s. 66(1) of “he Indian Income-tax Act, 1922. 

The assessees were a firm of wholesele paper merchants. Kikabhai 
Chandabhoy, who was originally the sole proprietor of the concern, took in 
his daughter, Bai Fatima Bai, as a partner with a share of 6 annas in the 
rupee, as from the commencement of the samvat year 1994 (1938-39), under 
an instrument dated October 13, 1938. The business having been in exis- 
tence for several years prior thereto had b2en taxed under the Income-tax 
Act of 1918. Kikabhai Chandabhoy died on March 22, 1942, leaving him 
surviving his widow, Bai Jiwan Boo, and his daughter Bai Fatima Bai. 

By an instrument of partnership dated March 29, 1942, a new partnership 
was brought into existence as from April 1, 1942, consisting of the widow and 
her daughter and one Abbasbhai Mohamecali, the husband of Bai Fatima 
Bai, with shares of four annas, six annas and six annas, respectively. The 
new partnership was shortlived as within seven months after its formation the 
partners decided to close it down. The dissolution was evidenced by the 
agreeinent dated October 30, 1942, which recited inter alia that the business 
was stopped and the partnership dissolved as from October 24, 1942, and that 
“no new business is or shall be done after that date for or on behalf of the 
partnership between the parties.” The agr2zement provided for the speedy 
winding up of the business by realising the trading stock on hand and all the 
assets and credits and selling the goodwill and trade marks of the business and 
discharging the debts and liabilities of the firm and finally adjusting the 
accounts between the parties. Notice of the cissolution of the partnership was 
given in the Bombay Government Gazette published on November 5, 1942. It 
appeared that the entire stock, goodwill, trademarks, licences, labels and the 
outstanding contracts, orders and indents were duly disposed of and the 


wer 
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affairs of the partnership were in fact completely wound up before the close 
of samvat year 1998, so that if it-was necessary to determine whether the 
business of the partnership created under the deed dated March 29, 1942, 
was discontinued in the sense that there was a cessation of the business 
of the partnership as such, there was no difficulty in holding that there was 
complete discontinuance of the business by November 5, 1942. 

` The Tribunal’s finding was:- . 

‘In the view we have taken we find that the business of Messrs. Kikabhoy Chandabhoy 
‘which has been charged to income-tax under the Act of 1918 was succeeded in such 
capacity on April 1, 1942, by the partnership: formed under the agreement dated March 
29, 1942; and that under s. 25(4) no tax is payable in respect of the income, profits and 
gains of the period between October 20, 1941, the end of previous year, and the afore- 
mentioned date of succession and further that the income, profits and gains of the pre- 
vious year shall be deemed to have been the income, profits and gains of the said period. 
. The appeal is allowed pro tanto and the respondent is directed to make the assessment 
conformably to the aforementioned finding and the direction contained in s. 25(4) of 
the Act.” i 

Purporting to carry out the directions of the Tribunal, ihe Income-tax 
Officer determined the business income which was also the total income òf 
the assessee for the assessment year 1942-43, the previous year being 
samvat year 1997 from October 31, 1940, to October 20, 1941, at Rs. 4,86,070. 
The firm was granted registration for that year. Similarly for the assess- 
ment year 1943-44 the previous year being samvat year 1998 from October 
21, 1941, to November 8, 1942, the business income, which was also the total 
income, was determined at Rs. 4,57,551 and was apportioned thus:— 

For the first period October 21, 1941, to March 31, 1942, Rs. 2,00,231. 

For the second period April 1, 1942, to November 8, 1942, Rs. 2,57,320, 
and after deducting the excess profits tax payable the net income came to Rs. 
77,454 and Rs. 1,00,107 respectively. As registration was granted for both 
the assessment years under consideration, neither income-tax nor super-tax 
was payable by the firm as such. The Income-tax Officer gave the benefit 
of s. 25 (4) to the individual partners of the firm so far as income-tax was 
concerned but refused to extend it to super-tax. The Income-tax Officer 
took Rs. 77,454 as the deemed income of the “previous” year, viz. samvat 
year 1997 whereas the real income was Rs. 4,86,076. For the purpose of 
apportioning the total income of the firm among the partners, he took Rs. 
77,454 for the purpose of income-tax and the Rs. 4,86,076 for the purpose 
of super-tax assessment for the assessment year 1942-43 and made assess- 
ment to income-tax and super-tax on the partners on that basis. For the 
assessment year 1943-44 he took Rs. 1,00,107 as the income for income-tax 
but for super-tax he added to the sum of Rs. 77,454 which was the income 
from October 21, 1941, to March 31, 1942, i.e. he took the figure of Rs. 1,77,561 
for super-tax. s _ 

On appeal to the Appellate Assistant Commissioner the decision of the 
Income-tax Officer in respect of both these orders was confirmed. 

Appeals were preferred to the Tribunal against the decision of the Appel- 
late Assistant Commissioner. The first contention raised before the Tribu- 
nal related to the expression “no tax” in the order of the Tribunal dated 
October 30, 1944. The contention was that the term referred not only to 
income-tax but also to super-tax and that during the entire controversy relat- 
ing to ibe point up to and including the stage of discussion before the Appèl- 
late Tribunal the appellant claimed the relief both in respect of the income- 
tax and super-tax and that the department never raised the contention that 
tbe relief in s. 25 (4) was to be restricted only to income-tax. The depart- 
mental representative pointed out that as in the earlier appeal the question 
dealt with by the Tribunal related only to discontinuance under s. 25 (3) or 
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succession under s. 25 (4), there was no occasion for the department to put 
forward any contention that the relief, if any, should be restricted to in- 
come-tax. The Tribunal on examination cf the relevant records came to 
the conclusion that the assessee’s contention was unsustainable. The next 
contention that was raised was that the assessee was entitled to exemption 
contained in proviso (a) to s. 25 (4) as he paid super-tax for the first time 
in the year beginning April 1, 1920. The Tribunal found as a fact, on exa- 
mination of the records, that super-tax was paid by the assessee in the ac- 
count year 1919-20 (the reference being to financial year) and held that the 
phrase “for the first time” in the proviso must necessarily mean that super- 
tax had not been paid in any year prior to the year April 1, 1920. That 
contention was also rejected. The third conlention raised was that s. 25 (4) 
should be interpreted with reference to s. 56 as it stood before the amend- 
ment of 1944, and not as it is after the amendment. That contention was 
also rejected. In the result it was held by the Tribunal that, on the facts of 
the case, the relief under s. 25 (4) could noz be extended to super-tax. 

The following two questions arising out of the order of the Tribunal were 
referred io the High Court for its decision:— 

‘(1) Whether on a proper construction of the order of the Tribunal dated October 30, 
1944, it was incumbent on the Income-tax Officer to grant relief under s. 25 (4) of the 
Act in respect of super-tax also? 

(2) Whether on the admitted and/or proved facts of the case, having regard to the 
provisions of the Indian Income-tax Act, the relief provided by s. 25(4) of the Act is 
available to the assessee in respect of super-tax also? 

The reference was heard. 


Sir Jamshedji Kanga, and C. K. Daphtary, Advocate General, and P. N. 
Bhagwati, for the applicants. 
G. N. Joshi, with N. A. Palkhivala, for the respondent. 


Cuagia C. J. The facts leading up to this reference may be briefly stated. 
The assessees are a registered partnership firm carrymg on business in the 
name of Kikabhoy Chandabhoy. Kikabhoy Chandabhoy himself was the 
sole proprietor of this firm and then there w2re changes in the constitution 
of that frm. He took Bai Fatima Bai, his daughter, as a partner in samvat 
year 1994 (1938-39) under an imstrument dated October 13, 1938. 
Kikabhoy died on March 22, 1942. By an instrument of partnership dated 
March 29, 1942, a new partnership was brought into existence and that 
partnership was to commence business from April 1, 1942. That part- 
nership consisted of the widow of Kikabhoy, his daughter and an outsider 
by the name of Abbasbhai Mohamedali. This partnership was dissolved 
on October 30, 1942. 

In the assesssment of this firm for the year 1942-43 a claim was made that 
the firm was entitled to relief both with regard to income-tax and super-tax 
under s, 25 (3) and s. 25 (4) of the Act. The contention was that there was 
either a discontinuance or a succession within the meaning of either of these 
two sub-sections on April 1, 1942, on the death of Kikabhoy or a new part-- 
nership coming into existence on that date. The Income-tax Officer who 
made the assessment rejected the contention of the assessee and refused to 
grant any relief either under s. 25 (3) or s. 25 (4) of the Act. 

Then the matter came before the Income-<ax Tribunal. The Income-tax 
Tribunal took a different view from the view taken by the Income-tax Of- 
ficer and they held that there was a succession to the business within the 
meaning of s. 25 (4) on April 1, 1942 and the assessees were entitled to relief 
under that section and no tax was payable within the meaning of s. 25 (4) of 
the Act. Having come to that decision, the Income-tax Appellate Tribunal sent 
back the assessment to the Income-tax Officer with a direction that the ass- 
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essment was to be made conformably to the finding arrived at by the Tribunal 
and the directions contained in s. 25 (4) of the Act. The Income-tax Officer 
gave relief to the assessees with regard to the income-tax under s. 25 (4) but 
refused to grant any relief with regard to super-tax, and the contention of 
the assessees both before the Tribunal and before us is that they were en- 
titled to relief not only with regard to income-tax but also with regard to 
super-tax. The Tribunal rejected the contention of the assessees, and there- 
upon a reference has been made to us under s. 66 (1) of the Indian Income- 
tax Act; and two questions have been framed by the Tribunal for our con- 
sideration. | - 

Now the first contention of Sir Jamshedji is that in view of the decision of 
the Tribunal that the assessees are entitled to relief under s. 25 (4), it was 
not open to the Income-tax Officer not to give relief to the assessees with 
regard to super-tax also. It is argued that the effect of the Tribunal’s decision 
was that no tax was payable in respect of the income, profits and gains of the 
particular broken period, namely, between October 20, 1941, the end of the 
previous year, and the date of succession and, therefore, “no tax” included 
not only income-tax but also super-tax. : 

Now, in my opinion, it is impossible to read the decision of the Tribunal 
as amounting to a finding that no super-tax was payable in respect of the 
broken period contemplated by s. 25 (4) of the Act. The contention of the 
assessees before the Income-tax Officer was that they were entitled to relief 
both with regard to income-tax and super-tax. The Income-tax Officer came 
to the conclusion that the contention of the assessees was not well-founded 
and they were not entitled to any relief. All that the Income-tax Tribunal 
held in appeal was that the contention of the assessees was well-founded, that 
there was a succession and that they were entitled to relief under s. 25 (4) 
of the Act. 

The question whether the assessees were entitled to relief with regard to 
super-tax in contradistinction to income-tax was never argued, never con- 
sidered and never decided by the Tribunal. Obviously the Tribunal could 
not consider this question, because in order to decide that a question of fact 
had to be found which would enable the Tribunal to come to a conclusion 
whether the assessee was entitled to relief in respect of super-tax or not, 
because s. 25 (4) contains a proviso which is material with regard to relief 
to super-tax and that proviso does not grant relief as to super-tax except 
where the income, profits and gains of a profession or vocation were assessed 
to super-tax for the first time either for the year beginning on April 1, 1920, or 
for the year beginning on April 1, 1921. Therefore it is only if the assessees 
paid super-tax for the first time for the year beginning from April 1, 1920, or 
April 1, 1921, that they are entitled to relief under s. 25 (4); and in order to 
determine whether the proviso applied or did not apply, it was necessary to 
determine when the assessees paid super-tax for the first time and, therefore, 
when the matter was remanded back to the Income-tax Officer by the Tribunal, 
the Income-tax Officer .went into the question on the facts before him and 
held that the assessees were -not entitled to relief as regards super-tax as 
they had paid super-tax anterior to the period mentioned in the proviso. Now 
Sir Jamshedji says that as the Tribunal has not mentioned the proviso to 
s. 25 (4) in its judgment, we must hold that the Tribunal was only consi- 
dering s. 25 (4); and as the expression used by them is that no tax was psy- 
able in respect of the particular broken period, they meant by “no tax” not 
only income-tax but super-tax. We cannot attribute to the Tribunal a 
complete ignorance of the proviso to s. 25 (4). When they stated that no 
tax was payable under s. 25 (4), they meant s. 25 (4) with all the qualifi- 
cations and provisos and exceptions contained in that sub-clause; and that 
is made perfectly clear because there is a direction, as I have pointed out 
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earlier, to the Income-tax Office to assess the income in conformity with the 
directions contained in s. 25 (4) of the Act, and one of the most clear and 
specific directions is contained in s. 25 (4), proviso (a), and that proviso is 
that the assessees are liable to super-tax if they paid super-tax prior to 
April 1, 1920. Therefore, in our opinion, there is no substance in the conten- 
tion urged by Sir Jamshedji that it was not competent to the Income-tax 
Officer to assess the assessees to super-tax in veiw of the order of the Tribunal 
remanding this matter back to the Income-tax Officer. 

The second submission made by Sir Jamshedji is that the first proviso to 
s. 25 (4) has been nullified and set at naught by the provisions of s. 56 of the 
Act. Now s. 56 falls under Chapter IX of the Act which deals with super-tax, 
and s. 55 is the charging section which charges income to super-tax, and that 
section charges to super-tax in respect of the total income of the previous 
year of any individual, Hindu undivided family, company, local authority, 
unregistered firm or other association of persons. When we come to s. 56, 
the position is that the section has been amended in 1944, and we agree with 
Sir Jamshedji that, in order to determine the rights of the assessees, we must 
look at the section as it stood when the assessment was made and before the 
amendment, which is as follows: 

“Subject to the provisions of this Chapter, the total income of any individual, Hindu 
undivided family, company, local authority, unregistered firm or other association of 
persons shall, for the purposes of super-tax, be the total income as assessed for the pur- 
poses of income-tax, and where an assessment = total income has become final and 
conclusive for the purposes of income-tax for any year, the assessment shall also be final 
and conclusive for the purposes of super-tax for the same year.” 

Now, in the first instance, I should like to point out that this section does 
not deal with a registered firm. In terms registered firms are excluded from 
the operation of this section, and the assessee before us is a registered firm. 
But as a very careful argument has been advanced before us by Sir Jamshedji 
as to the effect of this section, I think it is necessary to consider that argument 
and to deal with it. The argument of Sir Jamshedji is that s. 56 is mandatory 
in its character, and it provides that the total income for the purposes of 
income-tax and for the purposes of super-tax shall be the same; and when 
the assessment of total income with regard to income-tax becomes final and 
conclusive, it also becomes final and conclusive for the purposes of super-tax. 
Therefore, according to Sir Jamshedji, there can never be any difference 
between the total income for the purposes of income-tax and the total income 
for the purposes of super-tax. Once you arrive at a particular figure as 
representing the total income liable to payment of income-tax, you must take 
the same figure as representing the amount liable to payment of super-tax. 
Now when we turn to the proviso to s. 25 (4), clearly it provides two different 
standards for total income for the purposes of income-tax and total income 
for the purposes of super-tax; and.although an assessee may have exemption 
under s. 25 (4) as far as income-tax is concerned, he may not get exemption 
with regard to super-tax if he does not fall within the terms of the proviso. 
Therefore we have a case here where the total income for the purposes of 
income-tax would be different from the tolal income for the purposes of 
paying super-tax. Sir Jamshedji says that that is not permissible under the 
law; s. 56 is so mandatory and so clear that the effect of that section is to set 
at naught what the Legislature has in clear terms laid down in the proviso 
to s. 25 (4). It would indeed be a startling conclusion to arrive at that in 
_ the same Act you find the Legislature with great deliberation making a 

distinction between the total income for the purposes of income-tax and the 
total income for the purposes of super-tax; and later on in the Act directing 
that in no case and under no circumstances can the total income for one 
purpose be different from the total income for the other purpose. Now, in my 
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opinion, that is not a proper canon of construction to adopt in order to con- 
strue s. 56 and the proviso to s. 25 (4). One of the well accepted canons of 
construction of a statute requires the Court as far as possible to reconcile the 
different sections of the Act in order to carry out the object of the Legislature; 
and, in my opinion, in this particular case there is no difficulty whatsoever in 
applying that canon in construing and reconciling these two sections we are 
considering. Section 56 lays down the ordinary normal method of assessing 
super-tax, and the ordinary normal method is that you must take the same 
total income for the purposes of super-tax as for the purposes of income-tax. 
But there are exceptions to this normal method and these exceptions are to 
be found in other parts of the Act, and one of those exceptions is the proviso 
to s. 25 (4). Section 56 does not mean that you must adopt the normal method 
although the Legislature in terms clearly says that in a particular case you 
must depart from the normal course. I therefore see no irreconcilable conflict 
between the proviso to s. 25 (4) and s. 56, and, therefore, in my opinion, s. 56 
applies to those cases of computations of income-tax and super-tax which 
are not otherwise dealt with by the Legislature in specific sections of the Act. 
Sir Jamshedji has drawn our attention to the fact that in the amendment 
passed by the Legislature to s. 56 the proviso (a) to s. 25 (4) is now expressly 
dealt with, and the amendment to the extent that it is material is in 
these terms: i 

“Except in cases to which by clause (a) of the proviso to sub-section (4) of s. 25 that 
sub-section does not apply.” 

Sir Jamshedji contends that but for the amendment s. 56 would have nullified 
the effect of proviso (a) to s. 25 (4). 

Now it is not necessary to hold that in every case where the Legislature 
amends the law that it does so because but for the amendment the effect 
would have been something different. There are innumerable cases in the 
history of legislation where the Legislature has added or deleted words in 
order to clarify the position, and I refuse to read the amendment as meaning 
that but for it s. 56 would have overridden the clear provisions of the pro- 
viso (a) to s. 25 (4). 

The third contention urged by Sir Jamshedji is as to the construction to 
the proviso (a) to s. 25 (4). It has been found as a fact by the taxing autho- 
rities that the assessees did not pay super-tax for the first time either in the 
year beginning from April 1, 1920, or in the year beginning from April 1, 1921. 
Super-tax was'paid by them for the year 1919-20. Sir Jamshedji points out 
-to us that the whole object of this proviso is just the same as the object of 
s. 25 (3) and (4), ie. to give relief to the assessee against double taxation. 
Sir Jamshedji says that the intention of the Legislature was that when an 
assessee paid super-tax under the Super-tax Act XIX of 1920, he paid double 
taxation and the Legislature wanted to relieve the assessee from the payment of 
super-tax twice over and, therefore, Sir Jamshedji wants us to read the 
words “assessed to'super-tax for the first time either for the year 1920 or 
for the year 1921” as assessed under the Super-tax Act XIX of 1920. Now 
really we can only ascertain the intention of the Legislature from the words 
used by it in the legislation we are considering. Reliefs to assessees, avoid- 
ing hardship to them, are all matters of policy-with which the Legislature is 
more concerned than ourselves. If there is ambiguity or doubt, we must 
give the benefit of that to the subject and relieve him from taxation; but 
when the language is clear’ and admits of-:no other interpretation, it is im- 
possible for us merely by looking at the history of the legislation and specu- 
lating as to the object for which the Legislature enacted a particular piece 
of legislation to get away from the plain natural meaning of the language 
used by the Legislature and to give to it an interpretation which is entirely 
unwarranted. We must, therefore, construe the proviso as it stands and give 
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to it its plain natural grammatical meaning, and if we do ihat: it is impossible 
to hold that relief was intended to be given to those who had been assessed 
to super-tax under the Super-tax Act XIX of 1920. Relief was only to be given 
to those assessees who paid super-tax for the first time either for the year 
beginning on the April 1, 1920, or for the year beginning on April 1, 1921. 

The result, therefore, is that we must agree with the view taken by the 
Tribunal on all the three points urged by Sir Jamshedji. 

The answer, therefore, I would suggest to both the questions submitted by 
the Tribunal is in the negative. ~ 

Assessees to pay the costs. 


TENDOLKAR J. I agree. Answer accordingly. 


Attorneys for applicant : Rustomji & Ginwala. 
Atiornéy for Commissioner : N. K. Petigara. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. 
MYSORE IRON & STEEL WORKS.* 

Indian Income-tax Act (XI of 1922), Secs. 30, 31—Appeal to Appellate Assistant Com- 
missioner—Appeal filed beyond time—Order refusing to condone delay in filing appeal 
—Whether such order is appealable. 

There is no appeal to the Appellate Income-iax Tribunal from an order passed by 
the Appellate Assistant Commissioner refusing to condone the delay, under s. 30(2) 
of the Indian Income-tax Act, 1922, in presenting an appeal from assessment made 
by the Income-tax Officer. : . 

Shivnath Prasad v. Commissioner of Inceme~tax, U.P., followed. 

Kunwarji Ananda v. Commissioner of Income-tax, Bihar and Orissa? and Maharani 
Gyan Manjari Kuari v. Commissioner of Inc.-taz’, dissented from. 

` Under s. 3U of the Indian Income-tax Act, 1922, an asseasee has a statutory right 

to present an appeal within 30 days without any order being required from the 
Appellate Assistant Commissioner for admission of the appeal. If, however, the time 
prescribed expires, the statutory right to present an appeal goes; and an appeal can 
only be entertained provided it is admitted by the Appellate Assistant Commissioner 
after condoning the delay. 

Section 31 of the Act deals only with ‘such appeals which are presented within 
the prescribed period or admitted after the delay has been condoned. The procedure 
laid down in the section with regard to the hearing of appeals only applies to such 
appeals. 

Tuis was a reference under s. 66 (1) of the Indian Income-tax Act, 1922. 

The assessee was The Mysore Iron & Steel Works, including Mysore Gov- 
ernment Industries. The assessment year was 1941-42. The “previous” 
year relevant to the assessment year 1941-42 ended on July 30, 1940. 

The Income-tax Officer made an assessment on the assessee on March 16, 
1946. The notice of demand was served on the assessee on April 6, 1946. 
The appeal of -the assessee was received in the office of the Appellate Assis- 
tant Commissioner, B. Range, Bombay, on Jute 3, 1946. It was out of time 
by twenty eight days. An application was made to the Appellate Assistant 
Commissioner for condoning the delay. He however did not do so. He 
passed the following order:— 

“I do not therefore ;think that the appellants had a any reasonable grounds from (sic) 
filing the appeal within the due date. I therefore treat he appeal as being out of time 
and decline to entertain it.” i 

An appeal against the order of the Appellate Assistant Commissioner was 
preferred before the Appellate Tribunal. A preliminary contention was 
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raised on behalf of the Income-tax Department that the appeal was not com- 
petent on the ground that the order of the Appellate Assistant Commissioner 
was one passed under s. 30 and not under s. 31 of the Indian Income-tax Act. 
The Tribunal after stating that the matter was not entirely free from difficulty 
held that the appeal was competent and in doing so referred to the case of 
Maharani Gyan Manjari Kuari, Dowagar Maharani of Hathwa v. Commis- 
sioner of Income-tax, Bihar and Orissa (1944 12 LT.R. 59). The Appellate 
Tribunal next considered whether the Appellate Assistant Commissioner 
should have condoned the delay. In the result it directed the Appellate Assis- 
tant Commissioner to condone the delay and dispose of the appeal before him 
on merits. 

At the instance of the Commissioner of Income-tax the following question 
was referred to the High Court:— 

“Whether the-appeal before the Appellate Tribunal against the order of the Appellate 
Assistant Commissioner was competent?” 


The reference was heard. - 


G. N. Joshi, with N. A. Palkhivala, for the Commissioner. 
H. D. Banaji, with P. R. Sunkersett, for the respondent. 


Cuacta C. J. This reference raises a very short poini as to the construc- 
tion of ss. 30 and 31 of the Indian Income-tax Act, and the facts necessary to 
be stated are that the Income-tax Officer made an assessment on the assessee 
on March 16, 1946, and the notice of demand was served on the assessee on 
April 6, 1946. The assessee wanted to prefer an appeal against that assess- 
ment, and the appeal was received in the office of the Appellate Assistant 
Commissioner, B-Range, on June 3, 1946. 

Now under s. 30 a statutory right is given to the assessee to prefer an 
appeal against an ordér of assessment made by the Income-tax Officer, but 
a time limit is prescribed within which the appeal has to be preferred, 
and that time limit is thirty days. Therefore admittedly when the appeal 
was presented, the appeal was out of time. On that, the assessee made an 
application to the Appellate Assistant Commissioner for condoning the delay. 
The Appellate Assistant Commissioner refused to condone the delay and 
declined to entertain the appeal. From this order of the Appellate Assis- 
tant Commissioner an appeal was preferred to the Appellate Tribunal, and 
the Appellate Tribunal took the view that the order passed by the Appellate 
Assistant, Commissioner was an order under s. 31 of the Indian Income-tax 
Act and not an order under s. 30 of the Act and that an appeal lay from 
that order to condone the delay; and the Appellate Tribunal directed the 
Appellate Assistant Commissioner to hear the appeal on merits. From that 
order of the Appellate Tribunal this reference arises, and a question has 
been submitted by the Tribunal to us for decision, namely, whether the 
appeal before the Appellate Tribunal against the order of the Appellate 
Assistant Commissioner was competent? 

Now, the scheme under ss. 30 and 31 of the Act is fairly clear. An 
assessee has a statutory right to present an appeal within thirly days with- 
out any order being required from the Appellate Assistant Commissioner 
for admission of that appeal. But if the time prescribed expires, then that 
statutory right to present an appeal goes; and an appeal can only be enter- 
tained provided it is admitted by the Appellate Assistant Commissioner 
after condoning the delay. Therefore before an appeal could be admitted 
in this case, an order from the Appellate Assistant Commissioner was re- 
quisite that the delay had been condoned, and it was only on such an order 
being made that the appeal could be entertained by the Appellate Assistant 
Commissioner. Now, s. 31 deals only with such appeals which are presented 
within the prescribed period or admitted after the delay has beeri condoned, 
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and the procedure laid down in s. 31 with regard to the hearing of appeals 
only applies to such appeals. Therefore, in my opinion, when the Appellate 

i t Commissioner refused to condone the delay, there was no appeal 
before him which he could hear and dispose of as provided under s. 31 of 
the Act. Section 33 then gives the right oi appeal to the assessee from an 
order made by the Appellate Assistant Cormissioner either under s. 28 or 
under s. 31. Therefore the Legislature did not give the right of appeal to 
the assessee against an order made by the Appellate Assistant Commissioner 
under s. 30 of the Act. 

Now Mr. Banaji has contended that in refusing to condone the delay the 
Appellate Assistant Commissioner has really dismissed his appeal and con- 
firmed the order of assessment. In my opin.cn, that is an entirely erroneous 
contention because the Appellate Assistant Commissioner can only confirm 
an assessment and make an order of confirmation or dismissal of the appeal 
provided the appeal is presented within time or been admitted after con- 
donation of delay and is heard and disposed of on merits. In this case we 
do not reach the stage of s. 31 at all. The appeal never came to be admitted, 
and no question can possibly arise of an order made by the Appellate Assis- 
tant Commissioner confirming the assessment made by the Income-tax 
Officer. 

Mr. Banaji has relied on two judgments 22 the Patna High Court which, 
in my opinion, really have no bearing on the facts before us. One is 
Kunwarji Ananda v. Commissioner of Income-tax, Bihar and Orissa,’ There 
a full bench of the Patna High Court corsidered an order made by the 
Assistant Commissioner that the appeal did not lie because it fell under 
s. 23 (4) of the old Income-tax Act; and the Court held that such an order 
fell under s. 31 of the old Act as it was an order disposing of the appeal. 
Now, it is important to note that in that case the appeal was admitted. It was 
within time, and after it was admitted, a preliminary issue was raised as to 
whether the appeal lay as it fell under s. 23(4) of the old Income-tax Act. 
It was from the order on the preliminary point that an appeal was preferred 
to the Commissioner, and on those facts the Court held that it was an order 
under s. 31 of the old Act. But as I have pointed out earlier, in the case 
before us there is no question of the appeal being disposed of either on the 
preliminary point or on merits, because the eppeal was never admitted. . 

Then there is the case of Maharani Gyan Mcnjari Kuari v. Commissioner of 
Income-tax.? That was a case where the assessee had failed to prefer an appeal 
in the prescribed form to the Appellate Assistant Commissioner of Income- 
tax, and the Appellate Assistant Commissioner refused to admit the appeal 
holding that the appeal was not in the preseribed form. The Patna High 
Court merely followed the earlier decision cf their own Court to which I 
have referred and came to the conclusion that the order made by the Appel- 
late Assistant Commissioner was an order under s. 31. We 
have looked in vain through this judgment to find any reason 
suggested why the order made by the Appellate Assistant Commissioner 
refusing to entertain the appeal because it was not in proper form fell under 
s. 31 of the old Act. With respect to the Patna High Court, we cannot 
accept that decision if the effect of the decision is that even though an 
Appellate Assistant Commissioner may refuse to entertain an appeal, that 
order should be deemed to be an order disposing of the appeal under s. 31 
as if the appeal had been admitted. But -here is a direct- decision of the 
Allahabad High Court, and that is reported in Shivnath Prasad v. Commis- 
stoner of Income Tax, U.P.° Although the case was under the old Act, it dealt 
with the very question with which we are dealing now and there also the 
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Assistant Commissioner had refused to condone the delay and the Allahabad 
High Court held that the order made by the Assistant Commissioner was 
not under s. 31 but it was an order made under s. 30 and, therefore, no 
appeal lay to the Appellate Tribunal. We, with respect, entirely agree with 
the view taken by the Allahabad High Court and also the reasoning on which 
that decision is based. 

The result is that we must hold that there is no appeal from the order of 
the Appellate Assistant Commissioner refusing to condone the delay under 
s. 30, sub-s. (2), of the Income-tax Act. 

The answer to the question will, therefore, be in the negative. 

Assessee to pay the costs. ; . 


TENDOLKAR J. I agree. ; - Answer accordingly. 


Attorney for Commissioner: N. K. Petigara. 
Attorneys for respondent: Nanu, Hormusji & Co. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and -Mr. Justice Tendolkar. 


SIR KASTURCHAND, LTD., v. THE COMMISSIONER, OF 
INCOME-TAX, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Secs. 23A(1) and 34(2)—Power to assess indimdual 
members of certain compantes—Such powers to be exercised even where no dividend 
is declared—Limitation to exercise of such power. 

The provisions of s. 23A (1) of the Indian Income-tax Act, 1922, apply not only 
where the profits and gains distributed as dividends by a company are less than sixty 
per cent. of its assessable income, but also where no dividends at all are distributed 
by the company. In such cases the Income-tax Officer has, subject to the limitations 
imposed by the section, the power to order that the undistributed portion of the 
assessable income of the company shall be deemed to have “been distributed as 
dividends amongst the shareholders, and thereupon the proportionate share thereof 
of each shareholder shall be included in the total income of such shareholder for the 
purpose of assessing his total income. The Income-tax Officer has, however, to bear 
two factors in mind, viz. losses incurred in the previous year or the smallness of the 
profit, both of which are absolute in their nature and have got to be judged per se 
without reference to any other factor that might be present. 

In determining whether an order should be made or not under s. 23A(1), the 
Income-tax Officer has got to consider the actual profits made by the company, and 
not its assessable income, in other words, the actual accounting profits and not the 
profits assessed to income-tax or super-tax. 

An order made under s. 23A is not subject to the limitation prescribed by s. 34(2) 
of the Income-tax Act. 

Tms was a reference under s. 66 (1) of the Indian Income-tax Act, 1922, 
by the Income-tax Appellate Tribunal at the instance of Sir Kasturchand, 
Ltd., (assessee.) 

The assessee wes a private limited company. It did business as financiers 
and in shares, motor accessories, etc. ; 

The assessment years were 1941-42, 1942-43 and 1943-44, the relevant 
previous years being the financial years 1940-41, 1941-42 and 1942-43. 

There were only two shareholders in the company, viz. Mr. Badridas Daga 
and his wife. In the financial years 1940-41 and 1941-42 Mr. Daga held 1250 
and Mrs. Daga held 62 shares, whereas in the financial year 1942-43 Mr. Daga 
held 1258 and Mrs. Daga 62 shares. The shares were of Rs. 100 each. 

The company was assessed in the sums of Rs. 48,586, Rs. 82,233 and Rs. 
61,872 for the assessment years 1941-42, 1942-43 and 1943-44. The assessments 
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were respectively made on March 20, 1942, January 1, 1943, and September 
13, 1943. The income-tax and super-tax payable in respect of these financial 
years was respectively Rs. 13,976, Rs. 27,063 and Rs. 16,959. 

The annual general ‘meetings for the previous years were respectively held 
on November 15, 1941, August 26, 1942, and August 8, 1943. No dividend was 
declared at those meetings and therefore no dividend was distributed. 

The Income-tax Officer with the previous approval of the Inspecting 
Assistant Commissioner passed an order under s. 23A (1) of the Act on May 
20, 1946 for the previous year 1940-41 and on May 18, 1946, for the following 
two years that Rs. 34,610, Rs. 56,170 and Rs. 44,913 should pe deemed to 
have been distributed ‘as dividend among the shareholders as at the date 
of the general meetings held on November 15, 1941, August 26, 1942, 
and August 23, 1943. 

On appeai by the company before the Tribunal it was contended that 
s. 23A (1) did not apply inasmuch as no dividend was declared and distri- 
buted. This contention of the company was not accepted by the Tribunal. 
It was also contended before the Tribunal that the assessed income of the 
company included capital accretion and therefore for the purpose of s. 234A 
(1) the income of the company should be re-assessed. This contention was 
also not accepted by the Tribunal. For the assessment year 1941-42 it was 
further contended that the order under s. 23A (1) was barred by time and 
a reference was made to s. 34 (2) of the Income-tax Act. This contention 
was also not accepted by the Tribunal. The following were the reasons:— 


“It is contended that inasmuch as no dividend whatsoever was declared in the three 
relevant ‘previous years’ the provisions of s. 23A (1) are not attracted. We cannot 
accept this contention. The language of s. 23A (1) is consistent with the view that it 
applies to a case where no dividend is declared and distributed. We do not think that 
there is any ambiguity in s. 23A (1). It is said that the whole includes a part but not 
vice vergu. Profits constitute the whole. Where no profits are distributed, what is 
distributed is nil and therefore less than 60 per cent. of the assessable income of the 
company. The undistributed portion then becomes the whole. The expression ‘payment 
of a dividend’ in the section supports the view that the section hits a case where no 
profits are distributed. Therefore, in this case there is no question of the subject getting 
the benefit of an ambiguous statute. 

It is next contended that the assessed income of zhe company included capital accretion. 
This contention cannot be raised in this appeal. The term ‘assessable’ in s, 23A (1) means 
assessable under the provisions of the Indian Income-tax Act and where an assessment 
has already been made it can obviously mean assessed. 

Lastly, it is contended that the profits made by the assessee company were small. The 
profits in the three relevant years were Rs. 48,586, Rs. 83,233 and Rs. 61,872. The subscribed 
capital of the assessee company was a little over thirteen lacs. As compared with the 
subscribed capital one can say that the profit is small. Section 23A (1), however, does not 
contemplate relative smallness of the profit made by a company nor does ıt say that the 
‘dividend declared should be reasonable. All it requires is that the profit available for 
distribution should not be small enough for any distribution of dividend to be possible 
reasonably. The small being thus relative to the possibility of the declaration of a 
dividend, has to be considered absolutely with regerd to the size of the sum available for 
distribution. In the present case the profits capable of distribution are not small in this 
sense. This contention must also, therefore, faul. 

In appeal No. 2807 it was further contended that the order made under s. 23A (1) was 
barred by time and a reference was made to s. 34 (2) of the Act. Section 34 (2) refers to 
an assessment where s. A (1) does not refer tə an assessment. It may be that the 
company may be required to pay in a certain contingency: mde s 23A (1). That has, 
however, nothing to do with limitation. When the income of a shareholder is increased 
by the application of s. 23A (1) it may be open to the shareholder to rale the question 
of limitation. This question cannot be raised by the assessee company.” 


At the instance of the assessee, the Tribunal referred the following 
questions to the High Court: - 
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(1) Whether an order under s. 23A(1) cannot be passed by an Income-tax Officer on 
the ground that no dividend was declared by the company at iis annual general meeting 
and distributed thereafter ? , 

(2) Whether it is open to the company to question the quatum of assessment already 
made under s. 23 when an order under s. 23A(1) is being passed by the Income-tax 


Officer? and f : À 
(3) Whether the order under s. 2A(1) is barred by time in so far as the order for 
the previous year relevant to the assessment year 1941-42 is concerned ? 


The reference was heard. 


R. J. Kolah, for the applicant. 
Sir Jamshedji Kanga, with G. N. Joshi, for the Commissioner. 


Cuacia C. J. The assessee Sir Kasturchand, Ltd., is a private limited 
company and the assessment years under reference are 1941-42, 1942-43 and 
1943-44, the relevant previous years being the financial years 1940-41, 1941-42 
and 1942-43. The annual general meetings of this company were held respect- 
ively on November 15, 1941, August 26, 1942, and August 23, 1943, in respect 
of the three relevant previous years, and in none of these general meetings 
any dividend was declared and therefore no dividend was distributed. Now, 
it would appear that the profits according to the accounts of the company 
for the accounting year 1940-41 was Rs. 35,155, for the accounting year 1941-42 
was Rs. 29,882, and for the accounting year 1942-43 was Rs. 13,778. On 
assessment the profits were assessed by the Income-tax Officer at Rs. 48,586 

- for 1941-42, Rs. 82,233 for 1942-43, and Rs. 61,872 for 1943-44. The Income-tax 
Officer made an order under s. 23A (1) of the Indian Income-tax Act on May 
20, 1946, for the previous year 1940-41 and on May 18, 1946, for the following 
two years that the sums of Rs. 34,610, Rs. 56,170 and Rs. 44,913 respectively 
shall be deemed to have been distributed as dividend among the shareholders 
as at the date of the general meetings held respectively on November 15, 1941, 
August 26, 1942, and August 23, 1943. 

Now, the first question that arises on this assessment is the contention put 
forward by the assessee that inasmuch as no profits of the company were 
distributed as dividends at all, s. 23A is not applicable. Mr. Kolah’s argu- 

_ ment is that s. 23A requires that there must be some distribution of dividends 
before the section is attracted and can be made applicable. In order to 
understand this contention and also to appreciate some of the other questions 
raised in this reference, it is necessary to look at the scheme of this section. 
This section seems to have been enacted more in terrorem against private 
companies than for anything else and the object of the Legislature was to 
induce private companies to distribute more than 60 per cent. of their ass- 
essable income so as to escape the drastic consequences that would follow 
upon their not doing so. Section 23A requires that in respect of any previous 
year the profits and gains distributed as dividends are less than 60 per cent. 
of the assessable income of the previous year. It would be incorrect to read 
the operative part of this section as applying merely to the distribution of 
profits as dividends. What is emphasised by the operative part is more the 
distribution of less than 60 per cent. rather than the fact of distribution at 
all. If Mr. Kolah’s contention was sound, it would lead to this absurd result 
that if one per cent. or quarter per cent. of the assessable income of the 
company was distributed, the section would apply; but if no part of the assess- 
able income was distributed, the section would have no application. A Court 
must always avoid as far as possible giving an utterly absurd interpretation 
to a section drafted by the Legislature unless a Court looking to the plain and 
grammatical language used has no other’ option except to give such a con- 
struction. But in this case I am satisfied that the Legislature has not used 
such language as necessarily to drive the Court to so anomalous a conclusion. 


Therefore, in my opinion, the section has application, whether there is no 
LRM 
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distribution at all or whether there is distribution of less than 60 per cent. of 
the assessable income. Then the section goes on that if the conditions laid 
down in the operative part are satisfied, the Income-tax Officer has to make 
an order that the undistributed portion of the assessable income of the com- 
pany of the previous year as computed for income tax purposes, but reduced 
by the amount of income-tax and super-tex ‘payable by the company in 
respect thereof, shall be deemed to have been distributed as dividends 
amongst the shareholders as at the date of the general meeting and thereupon 
the proportionate share thereof of each shar2holder shall be inchided in the 
total income of such shareholder for the purpose of assessing his total income. 
Therefore, the order of the Income-tax Officer brings about, as it were, an 
artificial distribution of profits of the whole of the assessable income of the 
company, and this artificial distribution is carried a step forward by including 
the share of each shareholder in such distribution of income in his own assess- 
ment. But the Income-tax Officer has not to make such an order if he is 
satisfied that having regard to losses incurred by the company in earlier years 
or to the smallness of the profit made the payment of a dividend or a larger 
dividend than declared would be unreasonable. Therefore, it is left to the 
satisfaction of the Income-tax Officer whether the payment of a dividend or 
a larger dividend than declared would be unreasonable, and he has to be 
satisfied as to the reasonableness or unreasonableness of the payment of a 
dividend or a larger dividend only with reference to two factors mentioned 
in that section, and those two factors are: losses incurred in the previous year, . 
or the smallness of the profit. Both these factors are absolute in their nature 
and they have got to be judged per se withcut reference to any other factor 
that might be present. It is significant to note, because it has some bearing 
on the construction of the operative part of the section, that the Legislature 
has used the language “payment of a dividend or a larger dividend,” which 
clearly implies that the company may not have paid a dividend at all or it 
might have paid a smaller dividend which might be increased to a larger 
dividend in view of.the order to be made by the Income-tax Officer. Mr. 
Kolah’s contention is that in determining whether an order should be made 
under s. 23A it is not enough for the Income-tax Officer merely to consider the 
losses incurred by the company in earlier years or the smallness of the profit, 
but he must also take into consideration the paid-up capital of the company, 
for how many years the company has been coing business, and various other 
factors. In my opinion, to put that construction upon the section would be to 
import into it words which the Legislature did not think fit to insert in that 
section and it would be to expand the ambit of the discretion to be exercised 
by the Income-tax Officer in determining whether the payment of a dividend 
or a larger dividend than that declared would or would not be unreasonable. 
It is left to the Income-tax Officer entirely to decide whether such a payment 
of a dividend or a larger dividend would or would not be unreasonable, 
but such satisfaction must be arrived at by the Income-tax Officer only after 
consideration of those two factors which the Legislature thought fit he should 
consider before arriving at his decision. It is also important to note that what 
the Income-tax Officer has got to consider is the smallness of the profit made 
by the company in contra-distinction to the assessable income of the company. 
Whereas the company has got to declare more than 60 per cent. of the assess- 
able income of the. company in order to escape the consequences laid down in 
s. 23A, in determining whether an order should be made or not under that 
section, the Income-tax Officer has got to ccnsider not the assessable income 
of the. company but the actual profils made by the company. It is hardly 
necessary to emphasise the very great distinction that may exist between the 
assessable income of the company and the actual accounting profits made by 
the company, and what the Income-tax Officer has got to consider is the actual 
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accounting profits made by the company and not the profits assessed to income- 
tax or super-tax by the Income-tax Officer. 

Therefore I would suggest that the first question as framed by the Tribunal 
which is in the negative form should be reframed so as to read, “Whether an 
order under s. 23A (1) can be passed by an Income-tax Officer on the ground 
that no dividend was declared by the company at its annual general meeting 
and distributed thereafter,” and suggest that the answer to that should be in 
the affirmative. With regard to the second question, that has not been pressed 
by Mr. Kolah on this reference and that also must be answered against the 
assessee in the negative. With regard to the third question, that question 
relates to the question of limitation and it is argued that the order made by 
the Income-tax Officer is barred under s. 34 (2) of the Act. Under that sub- 
section, no order of assessment under s. 23 can be made after the expiry of 
four years from the end of the year in which the income, profits or gains were 
first assessable. In this case the accounting year 1941-42 expired on March 31, 
1942, and the relevant order under s. 23A (1) was made on May 20, 1946, and 
therefore it is argued that as the order is made four years after the expiry of 
the end of the assessment year the order is barred under s. 34 (2). It will be 
noticed that this order has been made not in the course of assessment under 
s. 28, but it has been made under the special powers given to the Income-tax 
Officer under s. 23A, and there is no provision in the Income-tax Act which 
lays down"the period of limitation after which no order can be made under 
s. 23A. Therefore the order under s. 23A is clearly not barred. 

One other question has been suggested by the assessee and in respect of 
which a notice of motion has been taken out, and that question is whether 
the profits made by the company in the relevant years were so small as to 
make it unreasonable for a declaration of a dividend and so as not to attract 
the application of-s. 23A of the Act. Now, in my opinion, whether the losses 
incurred by the company in earlier years or the smallness of the profits made 
is such as to make the payment of a dividend or a larger dividend than that . 
declared unreasonable,’ is one entirely for the satisfaction of the Income-tax 
Officer. It is a question of fact on which no reference could lie. It is not for 
this Court to substitute its judgment for the judgment of the Income-tax 
Officer, which is the only judgment intended by the Legislature to operate upon 
the facts of the case. But in refusing to make the reference the Tribunal has 
construed the section. To the extent that the question arises as to the con- 
struction of the section itself, undoubtedly that would raise a question of law 
in respect of which we can exercise our advisory jurisdiction. The Income-tax 
‘Tribunal has construed the section, in our opinion, rightly, and, as I suggested 
in the earlier part of the judgment, the smallness of the profit has reference 
merely to the possibility of a dividend or a larger dividend being declared 
being unreasonable. The smallness of the profit has no bearing on other 
factors, e.g. the extent of the paid-up capital or the fact that the company has 
been functioning for a very short period, or any other factor, and therefore 
we would permit Mr. Kolah to raise that question in the form which I 
shall presently suggest. No additional statement of the case is necessary 
m order to answer that question, and therefore after formulating that ques- 
tion we will be in a position to answer it straightaway. The proper ques- 
tion I would suggest is “whether in applying the provisions of s. 23A of 
the said Act the smallness of the profits made is to be considered with 
reference to the possibility of it being unreasonable to pay a dividend or a 
larger dividend than that declared, or whether the smallness of the profits 
may be considered in relation to other factor or factors.” Having formulated 
that question, the answer I would suggest to that question would be as 
indicated in the judgment. 


The assessee must pay the costs of the reference. There will be no order 
as to costs on the notice of motion. 
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TENDOLKAR J. I agree. 

Answer accordingly. 
Attorneys for applicant: Amarchand & Mangaldas. 
Attorney for Commissioner: N, K. Petigara. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY v. B. B. & C. I. 
RAILWAY CO-OPERATIVE MUTUAL DEATH BENEFIT SOCIETY 
FOR INDIAN STAFF, LTD.* 


Indian Income-tax Act (XI of 1922), Sec. 60—Not-fication under s. 60—“Classes of in- 
come,” interpretation of—Co-operative society doing insurance business—Assess- 
ment of income-tax on. 


The notification issued by the Central Government under s. 60 of the Indian In- 
come-tax Act, 1922, applies both to co-operative societies which are not doing in- 
surance business and also to co-operative societies which are doing insurance busi- 
ness. In the case of the former, their profits are exempt from tax, but only those 

i profits which do not fall within the ambit of the explanation, or, in other words, the 

Central Government in cage of such societies has given exemption only in the case 

of certain kinds of income which do not fall under the heads set out in the explanation. 

Jn the case of co-operative societies doing insurance business, the Central Government 

has given exemption to the whole of the income derived by such co-operative societies, 

because the explanation has no application to tke case of such societies. 

The expression “classes of income,” as used in the explanation means a category 
of income. It is a much wider expression than “heads of income.” 

THE assessee was the B.B. & C.I. Railway Co-operative Mutual Death 
Benefit Society for Indian Staff, Ltd., Bombay. The assessment years were 
1941-42, 1942-43 and 1943-44, the relevant “previous” years being respec- 
tively the calendar years 1940, 1941 and 1942. The assessee society was 
registered under the Bombay Co-operative Societies Act, 1925, and it was 
common ground that it was a mutual insurance association within the mean- 
ing of s. 2 (6C) of the Indian Income-tax Act, 1922. 

The assessee society’s income was computed by the Income-tax Office for 
the relevant years under r. 2 (a) of the schedule to the Indian Income-tax 
Act, as required by r. 9 of the said schedule. Section 10 (7) of the Indian 
Income-tax Act provided that- notwithstanding anything to the contrary con- 
tained in s. 8, 9, 10, 12, or 18, the profits and gains of any business of insurance 
and the tax payable thereon should be computed in accordance with the 
rules contained in the schedule to this Act. A notification issued by the 
Government of India under s. 60 of the Act, ran thus :-— 

The following classes of income shall be exempt from the tax payable under the said 
Act, but shall be taken into account in determining the total income of an assessee for 
the purposes of the said Act:— 

(1) The interest on Government securities purchased through the Post Office, and 
held in the custody of the Accountant-General, Posts and Telegraphs, provided that the 
exemption shall apply only to interest on securites so held on account of any one 
assessee up to a face value of Rs. 22,500 (Finance Department Notification No. 878-F, 
dated March 21, 1922) [This shall cease to have efect in respect of mterest paid after 
March 31, 1939—vide Government of India, Finarce Department (Central Revenues) 
Notification No. 6—Income-tax, dated March 18, 1933]. 

(2) The profits of any Co-operative Society other than the Sanikatta Salt-owners’ 
Society in the Bombay Presidency for the time being registered under the Co-operative 
Societies Act, 1912 (II of 1912), the Bombay Co-operative Societies Act, 1925 (Bombay 
Act VII of 1925), or the Madras Co-operative Societiss Act, 1932 (Madras Act VI of 1932), 
or the dividends or other payments received by the members of any such Society out 
of such profits. 


Decided, March 22, 1949. Income-tax Feference No. 13 of 1948. 
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Explanation—For this purpose the profits of a Co-operative Society shall not be 
deemed to include any income, profits or gains from— 

(1) investments in (a) securities of the nature referred to in section 8 of the Indian 
Income-tax Act, or (b) property of the nature referred to in section 9 of the Act, 

(2) dividends, or x 

(3) the ‘other sources’ referred to in s. 12 of the Indian Income-tax. 

The assessee society insured only lives of the members of the B.B. & C.I. 
Railway Staff. Each policy-holder was a member of the society. No out- 
sider was a member of the society. The policy-holders participated in the 
profits of the assessee society. 


It was admitted that the assessee’s income was derived in the relevant 
“previous years” entirely from interest on Government securities. 

The assessee society claimed exemption from income-tax (1) on the 
ground that the policy-holders participated in the profits and (2) on the 
strength of the notification issued by the Central Government under s. 60 
of the Indian Income-tax Act. As for (1) the assessee’s representative 
relied on 2 T.C. 416. Regard being had to the definition of income as given 
in s. 2 (6C) of the Act, the assessee’s contention based on 2 T.C. 416 was 
not accepted by the Appellate Tribunal. As for the claim based on the 
notification set out above it was accepted by the Tribunal. The Income-tax 
Department, on the other hand, relied on the Explanation below the notifi- 
cation. The contention of the Department was, however, not accepted by 
the Tribunal on the ground that the assessee society’s income could only be 
computed in accordance with the schedule to the Act notwithstanding s. 8 
of the Act. The Tribunal observed as follows:— 


The explanation can be of avail to the Department if the profits of a Co-operative 
Society can be classified. What the notification provides in substance is that profits of 
a co-operative society, which are to be determined under the provisions of the Indian 
Income-tax Act, are exempt from income-tax or super-tax, but the profits derived from 
the three sources referred to in the explanation are not so exempt. In the present case. 
however, the profits of the assessee society cannot be so divided or classified. Section 
10(7) of the Act provides that the profits and gains of any business of insurance and 
the tax payable thereon shall be computed im accordance with the rules contained in 
the schedule to the Act, in spite of what is contained in s. 8, 9, 10, 12 or 18 of the Act. 
No option is given to the income-tax authorities to determine the profits and gains of anv 
business of insurance in any other manner. That being so, the profits of the assessee 
society cannot be split up. It is then not open to the Income-tax authorities to say that 
out of these profits so much is, say, income derived from securities and therefore lable 
te tax in view of the explanation to the notification referred to above. It may be that 
when the notification was issued the position of a society like the assessee society was 
not in contemplation of the Government. The notification, we find, has been amended 
at least twice. We do not say whether it required any further amendment. 

The question of law that arose out of the above facts was:— 

(1) Whether the income of the Society is exempt from income-tax under the notifi- 
cation isued by the Central Government under s. 60 of the Indian Income-tax Act or 
is otherwise exempt ? 

The reference was heard. 


G. N. Joshi, and M. C. Setalvad, for the Commissioner. 
Sir Jamshedji Kanga, for the respondent. 


Cuaca C. J. The question that arise in this reference is whether the 
assessee, the B.B. & C.I, Railway Co-operative Mutual Death Benefit Society 
for Indian Staff, Limited, Bombay, is exempt from income-tax under a noti- 
fication issued by the Central Government under s. 60 of the Indian Income- 
tax Act. Under s. 2 (6C) of the Act, the profits of any business of insu- 
rance carried on by a Mutual Insurance Association is income for the purpose 
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of tax, and s. 10 (7) provides a special method of computing the profits and 
gains of any business of insurance and the manner in which tax is to be paid 
on those profits and gains. Section 10 (7) farther provides that in place of 
the provisions contained in s. 8, 9, 10, 12 or 18 the rules contained in the 
schedule to the Act shall be substituted. Therefore the result of 
this provision is that instead of computing the income of an insu- 
rance company as laid down in various sections under Chapter II, you 
compute them in the manner laid down in the schedule to the Act, and the 
relevant provision of the schedule to the Act is r. 2 which provides that 
the profits and gains of life insurance business shall be taken to be either 
what is stated in sub-cl. (a) or sub-cl. (b) and whichever is greater, and it 
is not disputed before us that in the case kefore us sub-cl. (a) would apply 
because the profits and gains as computed -mder (a) would be greater than 
as computed under (b), and under (a) the profits and gains of the life insu- 
rance company are to be computed as beirg the gross external incomings 
of the preceding year from that business less the management expenses of 
that year. Therefore, it will be noticed that instead of an insurance com- 
pany making its return of income under the various heads as laid down in 
s. 6, it has got to submit one unit of income, a sort of notional or artificial 
income, as provided in the schedule to the Act. Then under s. 60 of the 
Act certain power is given to the Central Government to exempt classes of 
income or the whole or any part of the ircome of any class of persons in 
respect of income-tax, and this power can be exercised by the Central Gov- 
ernment by a notification in the Official Gezette. Pursuant to this section 
and exercising the power conferred upon it under that section, the Central 
Government issued a notification which has come before us for considera- 
tion. That is the notification dated August 25, 1925, as amended by noti- 
fication dated June 25, 1927. This notification starts by stating that the 
following classes of income shall be exempt from the tax payable under 
the said Act, but shall be taken into account in determining the total income 
of the assessee for the purposes of the said Act. Then sub-cl. (2) says: 
“The profits of any co-operative society or the dividends or other payments received 
by the members of any such society out of such profits.” i 
To sub-cl. (2) there is an explanation and that explanation is that the pro- 
fits of a cooperative society shall not be deemed to include any income, 
profits or gains from investments, dividends and other sources referred to 
in s. 12 of the Indian Income-tax Act. Now, it is not disputed before us 
that the assessee is a co-operative society. Every policy-holder is a mem- 
ber of the society, there is no outsider as a member, and all the policy- 
holders participate in the profits of the society. The assessee claimed that 
under this notification the profits made by it were wholly exempt from tax. 
To that the answer of the Department was that the profits were not wholly 
exempt because the explanation to the notification applied and income de- 
rived by the assessee from the various heacs mentioned in the explanation 
were not exempt from tax. The Appellate Tribunal decided in favour of 
the assessee and raised the necessary question for our determination. 
Now, the contention put forward before us by Mr. Joshi on behalf of the 
Commissioner is two-fold, although only one aspect of it was urged before 
the tribunal. In the first place it is contended that no case can fall under 
sub.-cl. (2) of the notification by itself, in every case sub-cl. (2) must be 
given effect to along with the explanation which is appended to it, and there- 
fore it is urged that all the profits of the assessee company cannot be exempt, 
but only such profits are exempt as do not fall within the ambit of the ex- 
planation. This contention is obviously fallacious because the explanation 
only applies to those co-operative societies which have income which falls 
under the various heads mentioned in the explanation. As I started by 
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saying, this assessee company has only one notional income computed in 
the manner laid down in the schedule to the Act, it has no income which 
falls under-the various heads mentioned in s. 6 and which income is asses- 
sable under different heads, and therefore obviously this explanation cannot 
apply to the case of a co-operative society which also happens to be an insu- 
rance company. 

The next argument of Mr. Joshi is that the notification itself does not 
‘apply to an insurance company. According to him it only applies to a 
co-operative society which is not an insurance company as well. This argu- 
gument is based upon the use of the language in the notification, viz. that the 
following classes of income shall be exempt from tax. It is argued that this 
notification can only apply to those assessees which have different classes 
of income, but if an assessee has only one class of income or only one income, 
in terms the notification cannot apply to such an assessee. In putting forward 
this construction Mr. Joshi is obviously reading into s. 60 and into the notiti- 
cation the words of s. 6 of the Act. Mr. Joshi wants us to read “classes of in- 
come” as if it meant “heads of income” within the meaning of s. 6. Mr. Joshi 
would have been undoubtedly right if s. 60 restricted the power of the 
Central Government only to exempt certain heads of income in the case 
of certain assessees. Then it could be said that such a notification would 
only apply where an assessee had more than one head of income. But the 
Legislature having s. 6 before it and being fully apprised of the language 
used in that section, has advisedly not used the expression “heads of income” 
but has used the expression “classes of income”. In my opinion, a class of 
income really means a-category of income and it is a' much wider expression 
than a head of-income. It is difficult to see why income derived by a co- 
operative society is not a class or a category of-income. In that wider sense 
the notification would certainly apply to the income derived by co-operative 
‘societies including insurance companies, even though’ in the case of an 
insurance company the income may be one and indivisible and may not 
fall under the different heads enumerated in s. 6 of the Act. If that be so, 
‘then only sub-cl. (2) would apply to the assessee, because its income consists 
‘only of one unit not distributed under different heads, and the explanation 
would not be applicable to the case of the assessee. Therefore, according to 
me, the notification applies both to' co-operative societies which are not doing 
insurance business and it also applies to co-operative societies which are doing 
insurance business. In the case of co-operative societies which are not doing 
insurance business, their profits are exempt from tax, but only those profits 
which do not fall within the ambit of the explanation, or, in other words, the 
Central Government in the case of co-operative societies not doing insurance 
business has given exemption only in the case of certain kinds of income which 
do not. fall under the heads set out in the explanation. In the case of co- 
operative societies doing insurance business, the Central Government has given 
exemption to the whole of the income derived by such- co-operative societies 
because the explanation has no application to the case of such societies. 

I would therefore answer the question raised in the affirmative. Commis- 
sioner to pay the costs. = oœ 

TENDOLKAR J. I agree. i Answer accordingly. 


Attorney for Commissioner: N. K. Petigara. . 
Attorneys for respondent: Crawford, Bayley & Co. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX (CENTRAL), BOMBAY v. 
: NAZIR & SONS, BOMBAY.* 

Indian Income-tax Act (XI of 1922), Sec. 28—Amendment in 1940—Whether such amend- 
ment has retrospective effect—Whether s. 28 before its amendment applies to register- 
ed firm. 

Under s. 28 of the Indian Income-tax Act, 1922, before it was amended on Decem- 
ber 3, 1940, a registered firm committing a default by not complying with a re- 
quisition under s. 22 (4) of the Act is not liable to pay penalty, because the penalty 
can be imposed only on those assessees who are liable to pay tax arid a registered firm 
is not liable to pay tax. _ 

The amendment made in s. 28 on December 3, 1940, has no retrospective effect. 

Tas was a reference under s. 66 (1) of the Indian Income-tax Act, 1922, 
at the instance of the Commissioner. 

The assessee was a firm doing the followirg kinds of businesses:—(1) coal, 
(2) stevedoring and (3) mucadami. It wes registered for the assessment 
year 1938-39. For the assessment year 1939-40 it was assessed on February 
8, 1940. The Income-tax Officer began his assessment order as follows: 
“This is a registered firm doing the following kinds of business.” In the last - 
but one para of the assessment order he wrote as follows. “As the firm has 
not applied for renewal of registration for tae year 1939-40 the firm will be 
assessed to tax as an unregistered firm on the income of Rs. 136,622 credit 
being given for tax paid at source on dividends.” The firm was registered by 
‘an order of the Commissioner dated October 12, 1940. 

During the assessment proceedings for the year 1939-40 the Income-tax 
Officer, A-Ward, called upon the assessee firm by a notice dated January 16, 
1940, under s. 22 (4) of the Indian Income-wax Act to produce its bank pass 
books, cash book, ledgers, journals, bill books and statements of business. It 
did not produce any ledgers.. One of the partners of the firm stated that the 
firm did not maintain ledgers but that it meintained a kind of cash book in 
which a primary record of all cash transactions was made. He, however, 
refused to produce that book although asked to do so. Late? on he com- 
pletely denied the existence of that book. That book was produced before 
the Appellate Assistant Commissioner. It was not a cash book. It was a 
memorandum book. The Income-tax Officer in the course of his order said: 

“I find it difficult to accept this statement considering that the firm maintains an 
account with the bank and that there are entries an various occasions in the bank pass 
book to the effect. By cash Rs. . This would appear to me to postulate the pre- 
sence of some sort of elementary cash book. I alsa do not see how the firm can escape 
maintaining such a book, considering that their total receipts during the course of the 
year are well over 5 lakhs of rupees. I have every reason to believe, therefore, that 
the statement made is incorrect.” 

The Tribunal agreed with the Income-tax Officer and held that the assessee 
firm maintained a sort of a cash book although it might not be a cash book 
which would be admitted in evidence in a civil Court. If further held that 
the assessee should have produced the cash book in pursuance of the notice 
under s. 22 (4) of the Act. y 

-The Income-tax Officer, at the time of signing the assessment order dated 
February 8, 1940, made a note to the effect that the firm should also be pro- 
ceeded against under s. 28 (1) (a) and (b) and called upon to show cause 
why a penalty should not be levied. A notice as required by s. 8 (3) of the 
Act was issued on February 17, 1940. The case was transferred from the 
Income-tax Officer, A-Ward, to the Income-tax Officer, Section IV (Central), 
Bombay, and the latter officer by his order dated March 29, 1946, imposed 
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a penalty of Rs. 3,000 on the firm under s. 28 (1) (b) of the Act, that is to say, 
for not producing the cash book. 

The assessee firm appealed to the Appellate EER Commissioner 
against the order of the Income-tax Officer imposing the penalty, and on its 
failure. to get relief from the Appellate Assistant Commissioner appealed to 
the Tribunal. The Tribunal held that the assessee firm did maintain a cash 
book which it did not produce in spite of the notice under s. 22 (4) of the Act. 
It was of opinion that the assessee firm was not liable to pay penalty on the 
following grounds: . . 

“It appears that the assessee firm being a registered firm was not liable to pay a 
penalty under s. 28 as it stood on February 8, 1940, or on February 17, 1940. Section 
28(1) provided and in fact even now provides inter alia that if the Income~tax Officer, 
in the course of any proceedings under the Act, is satisfied that any- person has made a 
certain default—the assessee firm has made the default—he may direct that such a per- 
son shall pay by way of penalty in addition to any tax payable by him a sum not ex- 
ceeding one and a half times the amount of the income-tax and super-tax, if any, which 
would have been avoided if the income as returned by such person had been accepted as 
the correct income. It is no doubt true that the first part of s. 28(1) provides that a 
registered firm is liable to a penalty but the latter part of s. 28(1) provides that the 
penalty shall not exceed one and a half times the tax avoided. The assessee firm 
being a registered firm did not have to pay any tax. It did not, therefore, avoid any 
tax. It was, therefore, liable to a penalty not exceeding one and a half times zero. It 
means that the assessee firm was not -liable to pay the penalty. The avoidance of 
income-tax and super-tax, if any, must necessarily be by the person liable. The default, 
namely the non-production of the cash book, was committed much earlier. On the day 
on which the default was committed the firm was not liable to pay a penalty. The law 
was, however, altered on December 3, 1940. The proviso (d) to s. 28 (1) was inserted 
by s. 8.of the Indian Income-tax (Amendment) Act, 1940. If a person is not liable to 
a penalty for doing anything at the time of doing-it, he could: not be made liable by 
a subsequent law unless the subsequent law has retrospective effect either expressly 
or by necessary implication. In this case, the Indian Income-tax (Amendment) Act, 
1940, does not appear to us to have retrospective effect. A registered firm which com- 
mits a default specified in s. 28(1) after (Amendment) Act came into force is liable but 
a registered firm which made a default before the amendment came into force is not 
affected thereby.” 

At the instance of the Commissioner ‘the Tribunal referred the following 
question to the High Court:— 

Whether in the circumstances of the case a penalty could have been imposed upon the 
assessee firm even though the Indian Income-tax (Amendment) Act, 1940 (XL of 1940) 
came into force on December 3, 1940? 

The reference was heard. 


G. N. Joshi, for the Commissioner. 
Sir Jamshedji Kanga, for the respondents. 


Cuac ta C. J. The question that arises-in this reference is whether the 
assessees are liable to pay a certain penalty imposed upon them by the Income- 
tax Officer under s. 28 of the Act. 

The facts which led up to this reference may be briefly stated. On January 
16, 1940, the Income-tax Officer issued a notice under s. 22, sub-s. (4), of the 
Indian. Tncome-tax Act, for production of certain accounts and documents. 
The assessees failed to ‘comply with that notice. The assessment of the ass- 
essees was completed by the Income-tax Officer on February 8, 1940. In com- 
pleting the assessment a note was made by the Income-tax Officer that pro- 
ceedings should be taken against the assessees under s. 28 (1) (a) and (b). 
On February 17, 1940, pursuant to that note, a notice was issued by the 
Income-tax Officer under s. 28 of the Act. Now when the assessment of the 
assessees was completed, they were not registered as a firm; but on October 
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12, 1940, the Income-tax Commissioner made the order registering the firm 
of the assessees. On March 29, 1946, after the proceedings had terminated, 
in respect of the notice issued under s. 28 an order was made imposing a 
certain penalty upon the assessees; and the question we have to consider is 
as to the legality of this penalty. Now, under s. 28 penalties are laid down 
for various defaults committed under the Act, and we are concerned with 
s. 28 (1), sub-cl. (b), which deals with an assessee failing to comply with a 
notice under sub-s. (4) of s. 22 and the penalty prescribed is that he may be 
liable to pay, in addition to any tax payable by him, a sum not exceeding the 
income-tax which would have been avoided if the income as returned by 
such person had been accepted as the correct income. The effect of the 
order of the Income-tax Commissioner or. October 12, 1940, was that the 
assessee firm, though originally unregistered, became a registered firm for all 
the purposes of the Income-tax Act and from the beginning of the period of 
account. Now, under s. 23 (5), when the assessee is a firm and it is a regis- 
tered firm, the sum-payable by the firm itself shall not be determined but the 
total income of each partner of the firm, including therein his share of its 
income, profits and gains of the previous year, shall be assessed and the sum 
payable by him on the basis of such assessment shall be determined. There- 
fore in the case of a registered firm, no tax is payahle by such a firm. It is the 
partners of the registered firm who pay the tax, and there is no assessment at 
all of the registered firm as a firm. The essessment is in the assessment of 
each partner of the registered firm. Therefore when we turn to s. 28, we 
find that if a registered firm commits a default by not complying with the 
requisition under sub-s. (4) of s. 22, there is no penalty which can be imposed 
upon a registered firm, because the penalty enacted in s. 28 can only be im- 
posed on those assessees who are liable to pay tax. As the registered firm 
is not liable to pay tax, there is no penalty which could be imposed upon it. 

Mr. Joshi for. the Commissionér has relied on sub-cl. (d) to the proviso 
to s. 28 (1) which was incorporated by the amending Act which was passed 
on December 3, 1940, and the effect of that amendment is that a registered 
firm is to be treated as if it was unregistered and the penalty is to be imposed 
on that basis. Now, what Mr. Joshi asks us to do is to give retrospective 
effect to the amendment which was passed on December 3, 1940. Mr. Joshi 
relies on the principle that if an offence is constituted by the Legislature and 
a certain penalty is fixed for that offence, it is always open to the Legislature 
to enhance the punishment. The offender would be liable to undergo the 
enhanced punishment although, when he committed the offence, the punish- 
ment imposed was less than when he was actually convicted. I do not quarrel 
with that principle. But in this case Mr. Joshi’s difficulty lies in this: that 
at the date when the notice was issued against the assessee, his failure to 
comply with the requisition under s. 22 (4) was not constituted an offence by 
the Legislature at all, and a new offence cannot be retrospectively consti- 
tuted by the amendment passed on December 3, 1940. Mr. Joshi says that 
within the meaning of s. 28, even a registered firm could commit default by 
not complying with the requisition under s. 22, sub-s. (4); but the default 
has no significance because no consequence was attached to the commission 
of that default by a registered firm. It is only when a default carries a certain 
consequence with it, namely, the possibility of a penalty being imposed for 
the commission of that default, that the default can be considered to be an 
offence. Obviously there was a lacuna in the law which has been made good 
by the amendment of December 3, 1940; but the assessee is entitled to the 
benefit of that lacuna, and in our opinion the Tribunal was right in coming 
to the conclusion that the penalty imposed was not valid under the law. — 

We must, therefore, answer the question in the negative. 

Commissioner to pay the costs. 
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. TENDOLKAR J. I agree, - i Answer accordingly. 


Attorney for Commissioner: N. K. Petigara. 
Attorneys for respondents: Wadia, Ghandy & Co. 


Before the Hon’ble Mr. M. C. Chagla, ‘Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. THE KOLIUA 
HIRDAGARH CO., LTD., BOMBAY.* 


Indian Income-tax Act (XI of 1922), Sec. 10 (2) (xii)—Capital sum—Revenue expendi- 
ture--Test to determine—Construction of document—Taxation cases. 


The assessee company purchased a colliery with its assets for a consideration of 
Rs. 75,000 in cash, Rs. 25,000 in the shape of ordinary shares in the company, and 
commission to be paid year by year to the vendor at the rate of four annas per ton 
of steam and rubble coal and three annas per ton of slack coal raised from the 
colliery. The above arrangement was come to in modification of a previous agree- 
ment and correspondente between the parties. During the relevant accounting period 
the company paid a sum of Rs. 9,849 to the vendor as commission. A question arose 
whether the sum of Rs. 9,849 should be treated as a capital sum or a revenue 
expenditure:— 

Held, (1) that to determine the true nature of the transaction between the partles 
not only the final agreement but the previous agreement and correspondence between 
the parties should be looked into; 

(2) that the payment -of Rs. 9,849 ‘was in the nature of revenue expenditure and 
not a ‘capital payment, because the payment made by the assessee company was a 
payment made for an indefinite period, a payment made in relation to the turnover 
of the company and not in relation to its profits and the payment had no bearing 

* to any specific sum fixed as part of the price for the purchase of the undertaking. 

Commissioners of Inland Revenue v. 36/49 Holdings, Ltd., (In Liquidation,)' followed. 

Raja Bahadur Kamakshya Narain Singh v. Commissioner of Income-tax; Captain 
Maharajkumar Gopal Saran Narain Singh v. Commissioner of Income-Tax, Bihar and 
Orissa’, and Minister of Nat. Revenue, Canada v. Spooner’, differentiated. 

It is not necessary, in taxation matters, to construe documents from their purely 

- legal aspect. It is open to the Court not merely to look at the documents themselves 
but to consider the surrounding circumstances so as to arrive at a conclusion as to what 
was the real nature of the transaction from the point of view of two business men who 
were carrying out this transaction. In all taxation matters more emphasis must be 
placed upon the business aspect of the transaction rather than on the purely legal 
and technical aspect. : 

A purchaser may buy 4 going concern and may fix a certain price payable in a 
lump sum or by instalments. The mere fact that a capital sum is payable by instal- 
ments spread over a certain length of time will not convert the nature of that pay- 
ment from a capital expenditure into a revenue expenditure. But the payment of 
instalments would always have some relationship to the actual price fixed for the 
sale of the particular undertaking. 

There may be cases where, although in the hands of the vendor a particular receipt 
-may be capital receipt, yet quae the purchaser it may be a revenue expenditure. 

REFERENCE under s. 66 (1) of the Indian Income-tax Act, 1922. 

One Rai Bahadur Seth Goverdhandas acquired a coal mining from the 
Central Provinces Government on November 30, 1922, for a period of 30 years 
in respect of a colliery at Kolhia in the Chindwara District and thereafter 
carried on a coal mining business in the name and style of Kolhia Colliery. 

On September 14, 1939, a memorandum of agreement was drawn up 
between and signed by Goverdhandas a proprietor of Kolhia Colliery and 


*Decided, March 23, 1949. Income-tax , s.c. 11 LTR. 518, P.C. 
Reference No. 15 of 1948. 3 (1935) ILR. 14 Pat. 552, 
1 (1943) 25 T.C. 173. s.c. 37 Bom. LR. 817, 
2 (1848) ILR. 22 Pat. 713, s.c. 3 LIR. 237, P.C. 


s.c. 47 Bom. LR. 545, & 4 (1933) 1 LIR. 299, P.C. 
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Choonilal Manilal, Ltd. It was agreed between the parties to promote a 
private limited concern with a capital of one lac of rupees for the purpose of 
acquiring and carrying on the business of EKolhia Colliery as a going concern. 
The purchase price was fixed at Rs. one lac which was to be discharged by 
the payment of a sum of Rs. 75,000 in cash and by allotment of fully paid up 
shares of the face value of Rs. 25,000 to Goverdhandas. Choonilal Manilal, 
Ltd., agreed to take up the balance of the share issue, viz. Rs. 75,000, by pay- 
ing that sum to the vendor in patt satisfaction of the purchase price. Over 
and above the consideration of Rs. one lac it was stipulated that 

“the minimum, annual dividend (including its share of income-tax and super-tax to 
be paid to Goverdhandas will be annas four per ton of coal). If there is any deficit in 
any year in such dividend, the company will make up such deficit.” 

In pursuance of the abovementioned understanding Choonilal Manilal, Ltd., 
caused a draft memorandum and articles of association of the proposed 
limited concern to be prepared which was sent to Goverdhandas for his 
approval. In this draft the capital of the proposed company was split up into 
1,500 ordinary shares of Rs. 50 each and 500 preference shares of Rs. 50 each. 
The draft articles 5A and 133 read as follows:— 

“SA. The original capital of the company is rupees one lac divided into 2,000 ordinary 
shares of Rs. 50 each. Out of the said 2,000 shares the company will issue 1,500 ordinary 
shares of Rs. 50 each and 500 preference shares of Rs. 50 each. The preference shares 
shall confer the right to a fixed cumulative preferential dividend equivalent to four annas 
per ton of coal (steam, rubble and slack-coal bu: not shale), raised and railed in each 
year of the working of the company on the capital for the time being paid up thereon 
and the right in a winding up to payment of arreazs of dividend whether earned, declared 
_or not upto the commencement of the winding up in priority to the ordinary shares. 

133, The profits of the company shall be divisible among the members in proportion to 
the capital paid up on the shares held by them respectively in the following manner, and 
in the following order:— 

(a) The preference shares shall be entitled to < fixed cumulative preferential dividend 
equivalent to four annas per ton of coal (steam, rutble and slack-coal but not shale) raised 
and railed in each year on the working of the company on the capital for the time heing 
paid up thereon. i 

(b) After payment of the dividend on preference shares as stated in cl. (a) above the 
ordinary shares shall be entitled to a dividend uptc a maximum equivalent to twelve annas 
per ton of coal (steam, rubble and slack-coal but not shale) raised in each year on the 
working of the company on the capital for the time being paid up thereon. 

(e) After payment of the dividend to the preference and ordinary shares as provided 
in cla. (a) and (b) above if there is any surplus of the profits left, the said surplus be 
divided equally among all preference and ordinary shares.” 

It was proposed to allot the 1,500 ordinary shares to Choonilal Manilal, 
Ltd., who were the managing agents of the proposed company and the 500 
preference shares to Goverdhandas. Goverdhandas approved the draft on 
October 24, 1939, with a forwarding letter of the same date which was in the 
following terms:— 

“We are herewith returning you the memorandum of association and articles of 
association. The only change that we have made is in the latter cl. 168 wherein we have 
added the words ‘preference and ordinary’. This change was also personally agreed 
to by your goodself. 

As a matter of fact we understand very little zbout these company rules and as such 
we have no interest in their details. The only thing we want from you is that no clause 
or scction should affect or come in the way of our mutual understanding that we would 
be getting annas four per ton permanently on all coals despatched from the colliery every 
year, without any hindrance whatsoever, irrespective of any loss or gain io the company. 
As also the excess profits falling to our share whenever the company is able to varn. 
more in that proportion. We hope you will always keep this point in your mind and 
will also include recent personal interview.” 

‘The new private limited company wgs duly registered in the-name of the 
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Kolhia Hirdagarh Co., Ltd, on November 16, 1939. In pursuance of art. 
3 (a) of the articles of association which was in the following terms an agree- 
ment between the parties mentioned therein was executed on November 30, 
1939: 

“3. The company shall enter into the following agreement:— 

(a) An agreement between Rai Bahadur Seth Goverdhandas of Tumsar of the one part 
and the company of the other part being an agreement for the acquisition and purchase 
by the company of the business of the Kolhia colliery belonging to the said Rai Bahadur 
Seth Goverdhandas situate in Chindwara District, Central Provinces, of coal mining and 
selling in connection with the mines therein described as a going concern.” 

According to the agreement Goverdhandas undertook to sell to the limited 
concern inter alia, first, the goodwill of the business of Kolhia colliery; 
secondly, all the leasehold hereditaments specified in the schedule to the 
agreement; thirdly, all the buildings, works and other immoveable property 
belonging to the business; fourthly, all plant and machinery; fifthly, the 
stock-in-hand of coal; sixthly, all concessions, leases and licences for the 
mining of coal; seventhly, the full benefit of pending contracts; and, lastly, all 
other property of whatsoever nature and kind of which the vendor was 
entitled in connection with the business of Kolhia colliery. The consideration 
for the sale was fixed at Rs. one lac to be satisfied by a payment of Rs. 75,000 
im cash and the balance by allotment of 500 preference shares of Rs. 50 each 
fully paid. There were two schedules to the agreement. The total of schedules 
1 and 2 came to one lac which was the purchase of the business as a going 
concern, No value was shown to have been paid for goodwill, transfer of 
mining rights, concessions and pending contracts, etc., which were to be 
transferred to the new concern along with the assets specified in schs. 1 and 2 
valued at rupees one lac. 

The business assets were duly transferred and the mining lease was also 
transferred by virtue of an agreement dated January 3, 1940, between the 
Governor of the Central Provinces and Berar and the assessee-company. At 
the end of the first year’s trading the account books disclosed a loss. In the 
absence of divisible profits the stipulated dividend on preference shares could 
not be paid to Goverdhandas who refused to sign the company’s balance-sheet 
and insisted upon his stipulated royalty of as. 4 per ton irrespective of the 
company’s trading results in pursuance of the skeleton agreement dated 
September 14, 1939. 

It appeared that the major shareholders and the managing agents of the 
assessee-company never intended to defeat the claims of Goverdhandas, and 
that the parties found a technical difficulty in implementing the agreement of 
September 14, 1939, in that dividend could not be paid out of capital. 

In this impasse the two original promoters of the assessee-company evolved 
another scheme. In pursuance of this scheme an agreement dated March 6, 
1941, was executed between the assessee-company and Seth Goverdhandas and 
his son Gopikishan. The last-named came into the picture because according 
to the directions of Goverdhandas the 500 preference shares in part satisfaction 
of the purchase price were allotted in the joint names of Goverdhandas and 
his son. By virtue of the agreement dated March 6, 1941, it was stipulated that 
the 500 preference shares would be converted into 500 ordinary shares and in 
consideration of Seth Goverdhandas and his son agreeing to this concession 
and in consideration of the above-mentioned parties releasing the assessee- 
company from all claims to a dividend on the said shares up to the date of 
agreement, the assessee-company agreed to pay commission to Goverdhandas 
with retrospective effect from October 22, 1939, at the rate of four annas per 
ton of steam and rubble coal and 3 as. per ton of slack coal raised from the 
Kolhia colliery and sold and rented by the company from the colliery. 

A slight departure was made from the terms agreed upon on September 14, 
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1939. The commission to be paid to the vendor was originally fixed at 4 as. per 
ton on all types of coal. The modification in the rate of commission was made 
in order to counter-balance the additional advantage gained by the vendors as 
a result of the conversion of the preference shares held by him into ordinary 
shares inasmuch as some additional dividend became payable to him with the 
deletion of art. 133 from the articles of association. 

In pursuance of the agreement dated March 6, 1941, Goverdhandas was paid 
Rs. 7,469 in respect of the account year 1940 and Rs. 9,849 in respect of the 
account year 1941. In connection with the assessment for 1941-42 covering the 
account year 1940 the assessee claimed Rs. 74,169 as business expenditure but 
the claim was disallowed. 

In the following assessment year, i.e. 1942-43 based on the account year 
1941, the assessee claimed the sum of Rs. 9,849 as an admissible expenditure. 

The Income-lax Officer rejected the claim on the ground that the amount in 
paca represented a part of the purchase price of the business of Kolhia 
colliery. : 


In appeal the Appellate Assistant Commissioner was of the opinion that the 
sum of Rs. 9,849 could not be ireated as a part of the purchase price paid for 
acquiring the Kolhia colliery, but he came to the conclusion that the expendi- 
ture in dispute was in the nature of capital expenditure and in that view he 
rejected the assessee’s claim. 

It was contended on behalf of the assessee before the tribunal that the sub- 
stance of the transaction between the assessee company and Goverdhandas 
should be looked into and not the form in which the parties ultimately 
succeeded in giving effect to their understanding. It was urged for the 
assessee that the sum of Rs. 1,00,000 was paid by the assessee for assets 
other than the mining lease was the stipulated royalty or commission to 
the vendor. On the other hand, the departmental representative contended 
that the sum of rupees one lac included_the consideration for the transfer 
of lease and that the transactions subsequent to the original agreement of 
September 14, 1939, were independent transactions, the legal effect of which 
alone should be considered without looking at the earlier background. 

The Tribunal held on a reference to the agreement of November 30, 1939, 
that the agreed price of rupees one lac did not include the valuation of the 
goodwill and mining lease and licenses. It further held that— 

from September 14, 1939, the acts of the parties to the agreement of that date were 
directed towards the performance of that agreement to the best of their understanding 
and in absolute good faith. It was as a result of bad legal advice and incompetent drafting 
that the parties were led into pitfalls but they eventually succeeded on March 6, 1941, 
in giving effect t6 the terms of their agreement dated September 14, 1949. Reading the 
abovementioned documents together, as, in our opinion, they must be read, we find that 
the disputed payments of commission to Rai Bahadur Goverdhandas were made in con- 
sideration of the mining lease and licences in respect of the Kolhia colliery. The amount 
in dispute is not in the nature of capital expenditure and it was expended wholly and 
exclusively for the purpose of the business. y 

At the instance of the Commissioner the Tribunal referred the following 
questions to the High Court: 

(1) Whether for the purposes of the Indian Income-tax Act, 1922, the Appellate 
Tribunal was legally competent to take into consideration the agreement dated September 
14, 1939, and the letter dated October 24, 1939, in order to ascertain what the parties 
intended by the agreements dated November 30, 1939, and March 6, 1941? 

(2) Whether in the circumstances of the case the commission or annual payment to 
be made by the assessee company on the basis of coal raised from the Kolhia colliery is 
revenue expenditure as opposed to capital expenditure, regard being had in particular 
to the fact that the assessee-company acquired the mining rights of Rai Bahadur Seth 
Goverdhandas? , ' 

The reference was heard. 
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G. N. Joshi, for the Commissioner. 
Sir Jamshedji Kanga, with M. M. Jhaveri, for the respondent. 


Cuacua C. J. This reference raises a rather difficult and debatable 
question whether a certain payment made by the assessee was in the nature 
of a capital or revenue expenditure. The assessee is the Kolhia Hirdagarh 
Company, Limited, Bombay. Rai Bahadur Seth Goverdhandas acquired 
certain mining rights from the Central Provinces Government in 1922, and 
on September 14, 1939, an agreement was arrived at between Rai Bahadur 
Goverdhandas and Messrs. Choonilal Manilal, Ltd., for the sale of all the 
rights that Goverdhandas had to Messrs. Choonilal Manilal, Ltd. By this 
agreement the consideration that was fixed for the purchase of these rights 
by Choonilal Manilal, Ltd., was the payment of a sum of Rs. 75,000 in cash 
to Goverdhandas and the giving of fully paid up shares of the face value of 
Rs. 25,000 to Goverdhandas and the minimum annual dividend (including its 
share of income-tax and super-tax) of four annas for every ton of coal raised. 
Messrs. Choonilal Manilal purchased these rights in order to float the 
assessee company, and in the articles of association of the company the 
consideration agreed upon to be paid to Goverdhandas was set out in the 
following manner. Goverdhandas was to get in respect of the consideration 
for shares of the value of Rs. 25,000 500 preference shares of Rs. 50 each and 
the dividend on these preference shares was to be a fixed cumulative pre- 
ferential dividend equivalent to four annas per ton of coal (whether coal 
was of steam, rubble or slack but not shale) raised and railed in each year. 
When this draft articles of association were sent to Goverdhandas for his 
approval, he approved the draft and wrote a letter dated October 24, 1949, 
where he drew pointed attention to what was the real nature of the transac- 
tion between himself and Messrs. Choonilal Manilal, Limited. He pointed 
out that all that he was anxious to secure was that he should get annas four - 
per ton permanently on all coals despatched from the colliery every year, 
without any hindrance whatsoever, irrespective of any loss or gain to the 
company. When the company was incorporated, the obvious difficulty was 
noticed of carrying out the terms of the agreement. It was impossible to pay 
a fixed dividend on preference shares irrespective of the fact whether the 
company made profits or not. It was not, possible for the company under the 
law to pay any such dividend out of the capital and, therefore, to obviate 
this difficulty, an agreement was entered into on March 6, 1941; but I may 
point out that prior to that and subsequently to the letter of October 24, 
1939, a formal agreement for sale had already been entered into between 
Goverdhandas and the assessee company on November 30, 1939, pursuant io 
one of the articles of association; and in that agreement it is set out what 
the vendor was selling to the company and among the items described is the 
goodwill of the business of the company and all coal lying and being at Kolhia 
in the Chhindwara District, Central Provinces, in which the mines are 
situated, and all coal derivatives or by-products of coal and the full benefit 
of all grants and all other patents, licences, leases, rights and-benefits, and all 
other property of whatsoever nature and kind to which the vendor or the 
said Kolhia colliery is entitled to in connection with the business; and then 
the agreement sets out the consideration which is, as in the oral agreement, 
a sum of Rs. 75,000 in cash and as to the balance of Rs. 25,000 by the allot- 
ment to the vendor of 500 preference shares of Rs. 50 each in the capital of 
the company credited as fully paid up. An inventory was prepared by the 
company in respect of all plant, machinery and other physical assets and was 
annexed as a schedule to this agreement; and this schedule showed that the 
buildings and lands were shown as worth Rs. 8,000, the works of transporta- 

o tion, rails ete. worth about Rs. 70,000 and various tools and articles of 
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machinery were valued at Rs. 20,000 and stores tools were valued at Rs. 
2,000, making in all a sum of rupees one lac. It is important to note that 
neither in this schedule nor in any other pazt of the agreement any value was 
assigned either to the goodwill of the busiress or to the mining rights which 
were being sold by Goverdhandas to the assessee company. Now, as I stated 
earlier, in order to get over the difficulty which was noticed about paying 
the agreed sum on the preference shares to Goverdhandas, a fresh agreement 
was entered into on March 6, 1941, and the effect of this agreement was this: 
that two important alterations were made in the consideration fixed for the 
purchase of Goverdhandas’s undertaking ky the assessee company. Gover- 
dhandas agreed to give up all the dividends to which he was entitled on these 
preference shares up to the date of the agreement, namely, March 6, 1941, 
and he also agreed to permit the preference shares which he held to be 
converted into ordinary shares; and in consideration of this, the company 
agreed to pay commission to Goverdhandas, with retrospective effect from 
October 22, 1939, at the rate of four annas per ton of steam and rubble coal 
and three anpas per ton of slack coal rais2d from Kolhia Colliery and sold 
and rented by the company from the collizxy. Pursuant to this agreement, 
the assessee company paid a sum of Rs, 7,469 in respect of the account year 
1940 and Rs. 9,849 in respect of the account year 1941. In this reference 
we are concerned with the sum of Rs. 9,849, and the question that arises for 
our determination is whether the sum o Rs. 9,849 paid by the assessee 
company to Goverdhandas is a capital sum or a revenue expenditure. The 
Tribunal took the view that this was in the nature of a revenue expenditure. 
Now it is never very easy or simple in any particular case to decide and 
determine whether a particular expenditure is in the nature of capital ex- 
penditure or in the nature of revenue expenditure. Most cases raise very 
difficult and debatable questions and very many of them usually lie on the 
border line; but in order to decide on which side of the line a particular 
case falls, it is essential in the first instance to determine what was the 
real nature of the transaction between the parties which gives rise to this 
question, and the nature of the transaction that we have to consider in this 
reference is the agreement of sale by wh.ch Goverdhandas sold his whole 
undertaking to the assessee company. Tke first question that we have to - 
consider is what was the price that the company had to pay. to Goverdhan- 
das for this undertaking? Now, in taxation matters it is not necessary to 
construe documents from their purely legal aspect. It is open to us not 
merely to look at the documents themselves, but also to consider the sur- 
rounding circumstances so as to arrive at a conclusion as to what was the 
real nature of the transaction from the pomt of view of two businessmen. 
who were carrying out this transaction. In all taxation matters more em- 
phasis must be placed upon the business aspect of the transaction rather than 
on the purely legal and technical aspect; and considering the transaction 
from that point of view, it is clear that the consideration for the sale of this 
undertaking can clearly be divided into two categories: first payment of a 
specific sum of’ Rs. 75,000 and the allocation of 500 preference shares to 
Goverdhandas; ‘the second category consists of the payment of a commission 
every year on the production by the company of coal. Now two or three’ im- 
portant factors must be borne in mind with regard to part of the considera- 
tion that falls under the second category: (1) the payment of commission 
is for an indefinite period. There is no limitation of time attached to it: 
(2) The payment of this commission has no bearing to profits but is related 
to the turnover of the assessee company. (3) No specific amount is mentioned 
in relation to which the payment ‘of commission is to be attributed. Now a 
purchaser may buy a going concern and may fix'a certain price and that 
price may be payahle in a lump sum or it may be payable by instalments. 
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The mere, fact that a capital sum is payable by instalments spread over a 
certain length of time will not convert the nature of that payment from a 
capital expenditure into a revenue expenditure; but the payment of instal- 
ments would always have some relafionship to the actual price fixed ‘for 
the sale of the particular undertaking. Now, in this case the most significant 
and outstanding fact is that apart from the sum of a lakh of rupees, no specific 
sum is fixed as being added to the price of Rs. 1,00,000 and payable by instal- 
ments or by a particular mode or method. Therefore, we are left in this 
position that the parties merely fixed the sum of Rs. 1,00,000 as the specific 
price of the sale of the agreement and the parties also agreed that an indefinite 
sum for an indefinite period should be paid by the purchaser to the vendor 
so long as the collieries were in a working condition. Now, on these facts the 
question arises whether the payment of commission every year by the 
assessee company to the purchaser is in the nature of a capital expenditure 
or in the nature of a revenue expenditure. Various cases have been cited 
before us both by Sir Jamshedji and Mr. Joshi, and the one case which, in 
my opinion, is almost indistinguishable from the facts which we have to con- 
sider is a very recent decision of the English Court and which is reported in 
Commissioners of Inland Revenue v. 39/49 Holdings, Ltd. (In Liquidation 1). 
In that case also an undertaking was sold and the price consisted of a fixed 
amount and a certain commission payable for an indefinite period. The 
consideration in this particular agreement which the English Court had to 
consider, which was in addition to the fixed amount payable by the purchaser 
to the vendor, was 1 shilling for each bicycle not being mechanically propelled 
bicycle without deduction and £1 for each mechanically propelled bicycle 
without deduction, and this was to be paid on the turnover by the purchasing 
company. This sum of 1 shilling and £1 was to be paid without any limitation 
of time, and this sum was not related to any special sum as being part of the. 
price to be paid by the purchaser to the vendor. Lord Greene, Master of the 
Rolls, in delivering judgment says (p. 182): 

“The true nature of a sum payable to a recipient for purposes such as the present is to 
be ascertained from all the circumstances relevant to that matter. The true nature of 
the sum is not necessarily its nature in law, but its nature in business or in accountancy 
whichever way one likes to put it, because from the legal point of view there may be no 
difference whatsoever as between the parties between a capital and an income sum, It 
may be totally irrelevant to the legal relationships into which they are proposing to enter. 
When, however, the tertius gaudens, in the shape of the Revenue, appears on the scene, 
that matter which as between the parties may have been a matter of not the slightest 
importance becomes immediately a matter of very great importance, and it is necessary to 
examine the circumstances of each individual case, including any documents which require 
to be construed, in order to ascertain what is the character to be attributed to the pay- 
ment.” s 
It is also interesting to note that in this case no value was given to the good- 
will and it is also important to note that in view of one of the questions 
submitted to us, Lord Greene not only looked at the formal documents 
executed by the parties but also took into consideration certain minutes which 
were extraneous to the documents in order to ascertain what was the real 
nature of the transaction between the parties; and in coming to the conclusion 
that the payment made by the assessee company in respect of the sum of 1 
shilling for each bicycle and £1 in respect of a mechanically propelled bicycle 
was not in the nature of a capital expenditure but was a revenue expenditure. 
Lord Greene dissects the contract and says that it is divisible in two parts. He 
says that it is a sale of assets for a purchase price built up by two groups of 
elements, one group quite obviously of a capital nature.and the other group 
* of a periodical nature; and then dealing with the second element, he first 
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emphasized the fact that payments are to be made in perpetuity, and the 
learned Master of the Rolls expressed his difficulty to class under the category 
of capital a perpetunal payment. The next element he considers is that the 
payments in respect of the second group are related to the turnover and the 
sums are not fixed in reference to costs; and the last point that the learned 
Master of the Rolls observed is that the sums payable which vary under that 
rule are not tied in any way or related in any way to any special sum what- 
soever, The learned Master of the Rolls then observed (p. 183): 

“Indeed, regarding the payment as a payment which may continue in perpetuity, it 
seems impossible to say that it is to be regarded as payment by instalments of a capital 
sum.” - 

Then the learned Master asks himself the question: “What is the capital 
sum?” and he says (p. 183): ; 
“Not merely, therefore, is there no reference to or dependence upon any capital sum, 
but the very nature of the payments appears to 2xclude the idea that any connection 
with any such capital sum was ever present to the mind of anybody.” 

Now the very three tests which are applied by the learned Master of the 
Rolls are present in the case before us. The payment to be made by the 
assessee company is perpetual. Ii is the payment to be made on every ton 
of coal produced by the company and, therefore, the payment has relation to 
turnover and not to profits and this payment is not related to any fixed sum 
agreed upon between the parties as part of the purchase price of the under- 
taking. It, therefore, seems to me that in all its important and significant 
aspects the case we are considering is indistinguishable from the case before 
the English Court and, with respect, I would agree with the decision arrived 
at by the Court of Appeal in England and hold that the particular payment 
in this case is a revenue expenditure and no? a capital expenditure. 

I may briefly look at some of the other cases which were cited at the bar. 
Sir Jamshedji has contended—and with some force—that the payment of 
commission by the assessee company to Goverdhandas may be likened to the 
payment of royalty, and Sir Jamshedji has relied on a decision of the Privy 
Council reported in Raja Bahadur Kamakshya Narain Singh v. Commissioner 
of Income-tax,' which held that royalties are in the nature of revenue expen- 
diture and not capital expenditure. The leases purported to grant unto the 
lessees for 999 years various mining rights and in return for those rights the 
lessees were to pay a sum by way of salami or premium and an annual sum as 
royalty computed at a certain rate per ton on the amount of coal raised and coke 
manufactured; subject always to a minimum annual sum. It was contended on 
behalf of the assessee that the sums received as salami and royalty did not 
constitute income but were capital receipts representing the orice of the 
minerals removed. The Privy Council helc that the minimum royalty being 
a species of annual guarantee was income tlowing from the covenants in the 
lease and was in no sense a payment on capital account; and it further held 
that it was fallacious to envisage the royalty payable every year under the 
terms of the lease as merely the price of the actual tons of coal. The Privy 
Council further held that it was more of a compensation which the lessees 
paid the lessor for that species of occupation which the contract between 
them allowed and it was, therefore, income from other sources within the 
meaning of s. 12 of the Act. Of course it is to be noted that in this case the 
Privy Council was looking at the matter frcm the point of view of the vendor 
and not from the point of view of the purchaser, and what was held was that 
a royalty received by the vendor of his mining rights was income in his hands 
and not capital. We are rather concerned in this case to consider what the 
nature of the payment is when the purchaser pays to the vendor a commission ' 
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which may be likened ‘to.a royalty. To a similar effect is another Privy 
Council case reported in Captain Maharajkumar Gopal Saran Narain Singh v. 
Commissioner of Income-tax, Bihar and Orissa.' In that-case the assessee own- 
eda certain share in an estate and he conveyed his share and the consideration 
for the transfer was, among other things, an annual payment of a certain sum to 
the assessee for his rights: and the question was whether the annual payment to 
the assessee was receipt of income or of a capital sum. The Privy Council 
held that it was income receipt as the owner of an estate had exchanged a 
capital asset for a life annuity which was income in his hands and not a case 
in which he had exchanged his estate for a capital sum payable in instalments. 
This case again deals with an amount received as consideration by the vendor. 
As against this, Mr. Joshi has relied on another Privy Council case which is 
also a case of royalty and that is reported in Minister of Nat. Rev. v. Spooner,? 
That was a case from Canada. In that case the assessee entered into an 
agreement with an oil company by which she sold to the company 20 acres 
of her land and the price for this transaction was a fixed sum of money and 
issué to the assessee of a certain number of fully paid shares in the company 
and a ‘royalty’ of 10 per cent. of all the oils produced from the lands; and the 
Privy Council held that the share of the oil reserved to the assessee was not 
a ‘royalty’ in the ordinary sense but was in effect payment by instalments of 
part of the price of the lands which she had sold to the company; it was not 
‘income’ but a capital receipt and the amount paid to the assessee was not 
assessable to income-tax. Now, Mr., Joshi has pointed out that in this case also 
the delivery of 10 per cent. of oil was for an indefinite period and it had no 
relation to any specific sum fixed as the price. Frankly this case has caused 
me considerable difficulty and it‘may appear as if this casé is not reconcilable 
with the case reported in Commissioners of Inland Revenue v. 36/49 Hold- 
ings, Ltd. (In Liquidation 3). But one or two aspects of this case may be 
pointed out. The Privy Council particularly emphasized the fact in their judg- 
ment that the assessee agreed to receive her share in the oil produced in kind 
and not in money and that seems to have been one factor which led the Privy 
Council to the conclusion that in this particular agreement what was received 
by the assessee was not ‘royalty’ in the sense in which ‘royalty’ is ordinarily 
understood where certain cash is paid on the basis of production. The second 
aspect of the case is that their Lordships themselves frankly admit that the 
case they were deciding was not without its difficulties, and they were really 
affirming the unanimous decision of the Supreme Court of Canada; and finally, 
as I have pointed out with regard to the earlier royalty cases, the Privy 
Council was considering not whether the delivery of 10 per cent. of oil by 
the company to the assessee was capital or revenue expenditure as far as 
the company was concerned but whether it was capital or revenue income 
in the hands of the assessee. There may. easily be cases where, although in 
the hands of the vendor a particular receipt may be capital receipt, yet quae 
the purchaser it may be a revenue expenditure. It is also important to note 
that this case was relied upon by the Patna High Court in the case reported 
in Commissioner of Income-tax v. Captain Maharajkumar Gopal Saran 
Narain Singh,+ by the Judge who gave the dissenting judgment and from 
which decision an appeal was preferred to the Privy Council and which was 
decided in the case to which I have referred, namely, Captain Maharajkumar 
Gopal Saran Narain Singh v. Commissioner of Income-tax, Bihar and Orissa.° 
The Privy Council have expressed no opinion as to the correctness or other- 
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wise of the decision reported in Minister of Nat. Rev, ~z, Spooner (supra); but 
they have refused to agree with the views of the dissenting Judge who relied 
op this case for his qecision. ` 

D-a review of these authorities I must again confess that the case is by no 


as Y 
oe difficulty. All the Judges, either here or in England, who 


means free from ! 
have considered this intricate question as to whether a particular payment is 
capital expenditure or revenue expenditure have always prefaced their judg- 
ment by saying that the matter is not very easy to decide, and I think I find 
myself in very good company when I echo their sentiments and say that it is 
not easy to decide whether this particular payment is capital or revenue 

yment. But I am fortified in the decision I have arrived at by the case to 
which Sir Jamshedji has referred, namely, tne decision in Commissioners of 
Inland Revenue v. 36/49 Holdings, Ltd. (In Liquidation). There may be other 
decisions which may perhaps seem to have taken a different view; but as that 
is a very recent decision and as the facts there are practically identical with 
the facts we have to consider in this case, I think on the whole I would take 
the same view as the Court of Appeal took in that case and hold that as the 
payment made by the assessee is a payment made for an indefinite period, a 
payment made in relation to the turnover of the company and not in relation 
to its profits, and as this payment has no hearing to any specific sum fixed as 
part of the price for the purchase of the undertaking, this payment is in the 
nature of revenue payment and not capital payment. 

We would, therefore, answer’ both the questions submitted to us in the 


affirmative. 
Commissioner to pay the costs. ; 
TENDOLKAE J. I agree. Answer accordingly. 
Attorney for Commissioner: N. K. Petigara.. z 


Attorneys for respondent: Manilal, Kher & Ambalal. 


Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
JETHABHAI HIRJI & CO. v. THE COMMISSIONER OF 
INCOME-TAX, BOMBAY.* 


Indian Income-tax Act (XI of 1922), Secs. 10 (2) (xv) and 66—Excess Profits Tax Act 
(XV of 1940), Sch. I, r. 12—Commission paid to employees—Whether such commis- 
sion can be exempted under the Acts—Procedure under s. 66. 

The assessee firm employed two persons om the salary of Rs. 125 and Rs. 111 
respectively to ‘serve in a branch shop opened by it. It subsequently agreed to pay each 
of the employees a commission at the rate of 20 per cent. on the net profits of the 
branch in addition to his respective salary. During the relevant accounting period 
the firm paid a sum of Rs. 6,000 as commission to the two employees. In ils assessment 
to income~tax and excess profits tax the firm was allowed only Rs. 1,000 for both the 
employees by the taxing authorities:— 

Held, (1) that the disallowance of Rs. 11,00) by the Income-tax authorities was 
properly made under s. 10 (2) (xv) of the Indian Income-tax Act, 1922, for the sum 
would have been taken as wholly and exclusively paid for the purposes of the 
business of the assessee, if the authorities had been satisfied that in return for the 
payment the employees were rendering some special service to their masters; and it 
was open to the authorities to raise an inference that so large an amount could not 
have been paid purely for commercial considerations; 

(2) that inasmuch as the deduction of Rs. 11,000 was disallowed under the Income- 
tax Act itself, no question arose of disallowing it under r. 12 of sch. I to the Excess 
Profits Tax Act, arid therefore the assessment to the excess profits tax was valid, though 
no permission of the Commissioner of Excess Profits Tax was previously obtained. 

In every case it must be left to an employer to determine for himself, taking all 
circumstances into consideration, in what manner he should remunerate his employee 


* Decided, March 24, 1949. Income-tax Reference No. 20 of 1948. 
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who is-rendering certain services to him. But s. 10 of the Indian Income-~tax Act, 
1922, requires that whatever amount he pays to his employee must be paid wholly 
and exclusively for the purpose of his business, and it is for the Income-tax Officer to 
decide whether any remuneration paid by the employer to his employee was wholly 
and exclusively expended for the purpose of his business. Although there may be an 
agreement to pay and the payment be actually made, it is open to the Income-tax 
Officer to take into consideration various factors which would go to show whether 
the amount was paid as required by the section. For instance, the Income-tax Officer 
may take into consideration whether thé monies were paid to a near relation of the 
employer. He may take into consideration the extent of the business and the parti- 
cular services rendered by the employee which called for a special remuneration at 
the hands of his employer. He may take into consideration the quantum of the pay- 
ment made with a view to decide whether the payment was or was not grossly out of 
proportion to the work done by the employee. If after taking these faclors into con- 
sideration he comes to the conclusion that the payment was not made wholly and 
exclusively for the purpose of the business of the assessee, it would be open to him 
either to disallow the whole sum or a part of the sum paid. The question whether a 
particular sum was expended wholly and exclusively for the purposes of such business 
must essentially be a question of fact to be determined by the Income-lax Ufficer. It 
would, however, be open to the assessee to contend that the decision arrived at by the 
Income-tax Officer was based on no evidence at all. If the assessee satisties the Court 
that apart from the actual payment and the existence of the agreement there were no 
other factors which were taken into consideration by the Income-tax Officer, then the 
Court would perhaps say that the Income-tax Officer was not justified in coming to the 


conclusion he did. : 
Aspro Ltd. v. Commissioner of Taxes’, followed. 

The basis of the Excess Profits Tax Act is that substantially the very income which 
is liable to tax for income-tax is also liable to tax for excess profits tax under the — 
Excess Profits Tax Act. Hence, in order to arrive at the total income of the assessee 

_ for both purposes the question whether deductions are permissible under s. 10 of the 
Income-tax Act or not have to be considered. The Excess Profits Tax Act gives 
wider powers to the Excess Profits Tax Officer and that is that although a deduction 
may be permissible under the Income-tax Act, he may still disallow it under the 
Excess Profits Tax Act. | . 

Section 66 (2) of the Indian Income-tax Act does not warrant the High Court asking 
the Tribunal for their opinion on the questions of law that arise or on the case that 
is stated by them. Such opinion as they have is to be found and to be gathered from 
their decision. z ~ $ 

Where the Appellate Tribunal is asked either by the assessee or the Commissioner 
to state a case under s. 68 (1), the statement of the case would contain the question of 
law which according to the Tribunal would arise out of their order. 

When the assessee or the Commissioner comes to the High Court under s. 66 (2) of 

the Income-tax Act, it would þe for the High Court after hearing the other side to 
determine what are the question or questions of law which would arise out of the 
order made by the Tribunal, and when a requisition is made by the High Court to 
the Tribunal to state the case, that requisition should contain the question or questions 
of law which according to the High Court arise out of the Tribunal’s order. 
- It would not be convenient for the High Court itself to formulate the questions 
which would arise for determination out of the questions of law in respect of which 
the Tribunal has to state the case. It would be much more convenient for the 
Tribunal itself to formulate the questions having in view what are the questions of 
law on which the High Court requires a case to be stated. It is for the High Court 
alone to indicate to the Tribunal what are the questions of law and the only function 
of the Tribunal is, once a-requisition is made upon it under s. 66 (2), to formulate 
proper questions which arise out of those questions of law and to state a case which 
is germane to the questions of law indicated by the High Court. It would then be 
open to the High Court either to answer the questions as formulated by the Tribunal 
or, if the High Court feels that-the questions are not properly raised, to reframe or 
modify the questions, and answer those questions as reformulated or modified. 


1 (1932) 4 LTR. 264, P.o. 
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Tus was a reference made under s. 66 (2) cf the Indian Income-tax Act, 1922. 

The petitioners Jethabhai Hirji & Co. were a firm of 13 partners and carried 
on piece-goods business in Bombay. In samvat year 1993 they opened a 
branch to carry on a similar business and placed one of their partners in 
charge of the branch. They appointed two employees, Jamnadas and 
Purshottamdas, at the branch. The former was appointed in samvat year 
1993, i.e. soon after the branch was opened, on a salary of Rs. 125 per month, 
and the latter in samvat year 1995 on a salary of Rs. 111 per month. 

On September 1, 1940, which fell within the year of account under reference, 
the managing partner of the branch gave a letter to each of the employees 
promising to pay him a commission of 20 per cent. on the net profits of the 
branch in addition to his salary. The two employees were paid a commission 
of Rs. 6,000 each according to the above arrangement. 

The Income-tax Officer considered the claim of this payment of commission 
under s. 10 (2) (x) and allowed only a sum of Rs. 1,000 in all for both the 
employees. The balance of Rs. 11,000 was disallowed by him. 


When the matter went up in appeal befcre the Appellate Assistant Com- 
missioner, the assessee claimed this payment of commission either under 
s. 10 (2) (x) or s. 10 (2) (xii) (now s. 10 (2) (xv)). The Appellate Assistant 
Commissioner held that the payment could be disputed. He further held that 
s. 10 (2) (xit) was a residuary section and could not be made applicable to the 
case of the assessee when there was a specific provision under the Act, ie. 
s. 10 (2) (x), to deal with the payment of such commission. While dealing with 
the payment of the commission under s. 10 (2) (x) he held that the amount 
allowed by the Income-tax Officer was reasonable and no further allowance 
would be necessary. When the matter came up in appeal before the Appellate 
Tribunal it held that a payment of commission for services rendered under an 
arrangement was a payment which fell under s. 10 (2) (xii) and not s. 10 
(2) ( x). Dealing with this question the Tribunal’s order read as under:— 

“It however remains to see whether in the first place the commission paid to the 
employees is bonus or commission specifically allowable under s. 10 (2) (x) of the Indian 
Income-tax Act, or trade expense, allowable under s.,10 (2) (xti). It is argued on behalf 
of the department that the payment of commission is not taken out of the pale of s. 10 
(2) (x) merely because it is paid in virtue of an agreement. That may be so. But it will 
not follow that merely because a payment is described as commission it must necessarily 
partake of the nature of commission or bonus falling under cl. (x). The bonus or com- 
mission which an employer allows to.an employee, the allowance of which is dealt with 
in s. 10 (2) (x), invariably depends for its payment upon the discretion of the employer 
and is based upon the profits that he makes. In cther words, it is an ex gratia payment 
in the discretion of an employer. He decides to make such a payment after ascertaining 


his financial position at the end of the year. Bul a payment falling under s. 10 (2) (xv) 
of the Act lacks all these elements.” 


In the excess profits tax appeal the assessee raised another ground, viz. 
whether the Excess Profits Tax Officer had taken the sanction of the Com- 
missioner of Excess Profits Tax as required by r. 12 of sch. 1 of the Excess 
Profits Tax Act. The ground read as follews:— 


“10. That the order of the Appellate Assistant Commissioner which upheld the order 
of the Excess Profits Tax Officer disallowing the szd two items of Rs. 5,500 out of the said 
sum of Rs. 6,000 admittedly paid to the said two employees by the assessee is wrong and 
should be set aside on the further ground that the Excess Profits Tax Officer before dis- 
allowing the said items did not obtain the prior authority ‘of the Commissioner of Excess 
Profits Tax as required by r. 12 of sch. I of the Excess Profits Tax Act.” 


No such contention was urged by tke assessee before the Appellate Assist- 
ant Commissioner. The Appellate Assistant Commissioner dealing with the 
case wrote in his order “Contentions raised aré the same as those raised in the 
Income-tax Appeal for 1941-42 decided to-day.” The Income-tax Officer at 
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no stage had disallowed any part of the amount under the rule referred to 
above. The Tribunal found it as a fact that no amount had been disallowed 
under r..12 (1) of the Excess Profits Tax Act. It was only, when the Excess 
Profits Tax Officer disallowed certain items of expenditure under r. 12 (1) 
that the sanction of the Commissioner was necessary. 

The Tribunal, in making the reference, as directed by the High Court, 
observed: 


“We venture to point out that the order of the High Court communicated to us appears to 
be based on the provisions of s. 66 as it stood before the amendment Act of 1939. As the 
Act stands to-day it does not warrant any expression of opinion by the Tribunal on the 
case stated to the High Court. As however we are directed to express our opinion we 
append to the statement of the case the Tribumal’s orders disposing of the appeal and 
dismissing the application for reference. The High Court has directed us to frame the 
questions of law in a particular manner. It appears that the questions framed in the rule 
nist are the same as framed by the assessee himself. The questions of law are formulated 
by the Tribunal. Ordinarily the questions are proposed by the applicant in his application. 
These questions are discussed in the presence of the parties and finally only such questions 
are referred to ‘the High Court as the Tribunal thinks arise out of its order. Invariably 
substantial modifications are effected in the questions as drafted by the applicant, We 
are therefore referring two sets of questions, i.e. (1) as directed by the High Court and (2) 
as we think they arise out of the Tribunal’s order.” 


The Tribunal referred the following questions, among others, to the High 
Court:— 


_ Whether on a true construction of s. 10 (2) (xii) of the Act and in the circumstances of 
the case the applicants are entitled to a deduction of the entire amount of Rs. twelve 
thousand paid by them to Jamnadas Vallabhdas and Purshottam Manmohandas, the two 
employees? 

- Whether on a true construction of r. 12 read with r. 1 of sch. 1 of the Excess Profits Tax 
Act, the Excess Profits Tax Officer was bound to obtain the prior authority of the Com- 
missioner of the Excess Profits Tax before disallowing the applicants the balance of the 
sum of Ra. 11,000 out of the total amount of Rs. 12,000 by the applicants? 

The Tribunal expressed its opinion as follows:— 


“On the evidence produced before the Tribunal it was satisfied that during the relevant 

accounting’ period there was an agreement in existence between the employer and the 
employees. It was also satisfied that the payment had been made to the employees. 
- There is no bar to an employer paying any amount he chooses to an employee. But 
the Income-tax Officer has to-ascertain on the facts produced before him that the expen- 
diture incurred was wholly and exclusively for the purpose of the assessee’s trade. An 
employer may pay,a peon a sum of ‘Rs. 5,000 per month under an agreement. But that 
does not mean that an assessee can claim that as a revenue deduction under the Indian 
Income-tax Act. It considered the salary payable to the employees during the preceding 
years, the character, of service, the nature of duties carried on by them, which were in no 
way different from those carried out by them in the preceding years, the profits earned 
by the business and the affidavit filed by the assessee. It came to a finding of fact that 
the whole of the commission was not incurred wholly and exclusively for the purpose 
of the assessee’s trade.” 

The reference was heard. 


Sir Jamshedji Kanga, with R. J. Kolah, for the applicant. 
G. N. Joshi, for the Commissioner. 


Cuacta C.J. The question that arises on this reference is whether a 
certain amount paid by an employer to his employees is a valid deduction 
under s. 10 (2) (xv) of the Indian Income-tax Act, 1922, and in order to 
determine it we have got to consider whether it is an expenditure laid out or 
expended wholly and exclusively for the purpose of the business of the 
assessee. The assessee employed two persons by the name of Jamnadas and 
Purshottamdas to attend to a branch business of his. J amnadas was employed 
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in samvat year 1993 on a salary of Rs. 125, and Purshottamdas was employed 
in samvat year 1995 on a salary of Rs. 111. On September 1, 1940, the assessee 
agreed to pay to each of these employees a commission of 20 per cent. on the 
net profits ‘of the branch in addition to their respective salaries, and pursuant 
to this agreement each of the employees was paid Rs. 6,000 in the year of 
account. The Income-tax Officer considered the claim and allowed only a 
sum of Rs. 1,000 in all for both the employees and the balance of Rs. 11,000 
was disallowed by him. The tribunal came to the conclusion that the sum of 
Rs. 11,000 was rightly disallowed by the Income-tax Officer, as according to 
the view of the Tribunal only one thousand rupees had been expended wholly 
and exclusively for the purpose of the assessee’s business. 

Now, Sir Jamshedji’s contention is that it is for the employer to determine 
what remuneration he should pay to his employees for the services rendered 
by him. In this case it is not disputed that there was an agreement betweeen 
the employer and the employees to pay 20 per cent. of the net profits of the 
business. Nor is it disputed that in fact the sum of Rs. 6,000 was paid to each 
of the employees. From these admitted facts Sir Jamshedji contends that the 
quantum of the payment should be left to be determined by the employer and 
should not be considered by the Income-tax Officer. Sir Jamshedji contends 
that an Income-tax Officer can never be in a position to judge as to how and 
in what manner employers should remunerate their employees. It is a matter 
of business and businessmen know these tkings better than the Department 
does. I agree with Sir Jamshedji’s contention that it must be left in every 
case to an employer to determine for himself, taking all-circumstances into ` 
consideration, in what manner he should remunerate his employee who is 
rendering certain services to him. But the section requires that whatever 
amount he pays to his employee must be paid wholly and exclusively for the 
purposes of his business, and it is for the Income-tax Officer to decide whether 
any remuneration paid by the employer to his employee was wholly and 
exclusively expended for the purpose of his business. In my opinion, it is 
erroneous to contend that as soon as an assessee has established these two 
facts, viz. the existence of an agreement between the employer and the 
employee and the fact of actual payment, no discretion is left to the Income- 
tax Officer except to hold that the payment was made wholly and exclusively | 
for the purposes of the business. Although the payment might have been 
made and although there might be an agreement in existence, it would be 
open to the Income-tax Officer to take into consideration various factors which 
would go to show whether the amount was paid as required by the section. 
For instance, the Income-tax, Officer may take into consideration whether the 
moneys were paid to a near relation of the employer. He may take into 
consideration the extent of the business and the particular services rendered 
by the employee which called for a special remuneration at the hands of his 
employer. He may take into consideration the quantum of the payment made 
with a view to decide whether the payment was or was not grossly out of 
proportion to the work done by the employee. If after taking these factors 
into consideration he comes to the conclusior that the payment was not made 
wholly and exclusively for the purpose of the business of the assessee, it 
would be open to hirn either to disallow the whole sum or a part of the sum 
paid. The question whether a particular sim was expended wholly and 
exclusively for the purposes of such business must essentially be a question 
of fact to be determined by the Income-tax Officer. But it would be open to 
the assessee to contend, as it has been contended in this case, that the decision 
arrived at by the Income-tax Officer was based on no evidence at all If the 
assessee satisfies the Court that apart from tha actual payment and existence 
of the agreement there were no other factors which were taken into consider- 
ation by the Income-tax Officer, then perhaps the Court would say that the 
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Income-tax Officer was not justified-in coming to the conclusion that he did. 
These principles are in conformity, in my opinion, with what the Privy 
Council laid down in a similar case decided in Aspro Ltd. v. Commr. of Taxes’. 
‘In that case there were two shareholders of a company and they were also 
the sole directors of the company. At the end of each trading year the 
company fixed at a general meeting about two-thirds of the profit as directors’ 
fees, and in the year 1931 as large a sum as £10,000 was debited in the accounts 
as directors’ fees. The Commissioner of Income-tax disallowed this item to 
the extent of £8,000, and the question that fell to be considered by their 
Lordships of the Privy Council was whether this disallowance was justified 
and their Lordships point out at p. 269 in the judgment that the true issue 
that arises in cases like this is whether there was evidence before the Magis- 
trate (who was playing the same part as the Income-tax Officer does here) 
on which he was entitled to refuse to hold it proved that the £10,000 had been 
exclusively incurred in the production of the assessable income and that the 
assessment was excessive. Therefore, in this case also what we have to 
consider is whether there was evidence before the Tribunal on which they 
were entitled to refuse to hold it proved that this sum of Rs. 6,000 had been 
exclusively incurred in the production of_the income from the business, or, 
to use the language of our own section, wholly and exclusively for the purposes 
of the assessee’s business, and in that particular case the Privy Council upheld 
the decision of the Commissioner because they took the view that the various 
factors which were present in that case clearly went to show that the £10,000 
had not been exclusively incurred in the production of the income of the 


company. 

Now, what are the facts here. The Tribunal has considered all the evidence 
and all the factors placed before it. It_even gave an opportunity to the 
employees to file affidavits in order to satisfy it as to what was the extra 
work that these two employees performed in order to merit so large a sum 
as Rs. 6,000 each, because it is to be noted that within two years in one case 
and in the other case very soon after his employment, the remuneration of 
these two employees was raised from Rs. 125 and Rs. 111 each to as much as 
Rs. 6,000 a year over and above their respective salaries, and the Tribunal 
points out that there was nothing before them which went to show that for 
this additional remuneration the employees rendered any special services or 
did any particular business. According to the Tribunal, these two employees 
were doing the same business as they were doing when they were only 
drawing a salary of Rs. 125 and Rs. 111 a month respectively, and the Tribunal 
also states that this fact certainly raises a suspicion as to whether this pay- 
ment could be considered to be wholly and exclusively for the purpose of the 
business. Therefore, according to the Tribunal this sum was not paid wholly 
and exclusively for the purpose of the business of the assessee. This sum 
would have only been so paid if they had been satisfied that in return for this 
payment the employees were rendering some special service to their masters. 
Sir Jamshedji says that in this case there is no evidence of any extraneous or 
extra commercial consideration having entered into the payment by the 
employer to the employee of this amount. In my opinion, it was open to the 
Tribunal to raise an inference that so large an amount could not have been 
paid purely for commercial considerations, and that inference the Tribunal 
has definitely raised by pointing out that these employees were not rendering 
any specific and important service to the employer to entitle them to earn this 
large commission. In my opinion, therefore, the Tribunal was right in dis- 
allowing the sum of Rs. 11,000 out of the sum of Rs. 12,000 paid by the 
employer to his employees as commission. 


1 (1932) 4 LTR. 264, r.c. 
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One more question also arises on this reference and that is with regard to 
whether the disallowance of this very sum for the purpose of excess profits 
tax is justifiable or not. The contention of the assessee was that the disallow- 
ance with regard to this sum was made under r. 12 of sch. I to the Excess 
Profits Tax Act, and before a disallowance can be made under that rule the 
consent ofthe Commissioner of Excess Profits Tax was necessary, and in this 
case it is not disputed that the Excess Profits Tax Officer did not obtain any 
such permission of the Commissioner of Excess Profits Tax. Rule 12 gives 
the Excess Profits Tax Officer power to refuse to allow any deduction which 
in his opinion is in excess of the amount which he considered reasonable and 
necessary having regard to the requirements of the business of the assessee. 
The basis of the Excess Profits Tax Act is that substantially the very income 
which is liable to tax for income-tax is also liable to tax for excess profits 
tax under the Excess Profits Tax Act, and, therefore, in order to arrive at the 
total income of the assessee for both purposes the question whether deductions 
are permissible under s. 10 or not have to ke considered. The Excess Profits 
Tax Act gives wider powers to the Excess Profits Tax Officer and that is that 
although a deduction may be permissible under the Income-tax Act, he. may 
still disallow it under the Excess Profits Tax Act. But in this case as the 
deduction was disallowed under the Income-tax Act itself, no question arose 
of disallowing it under r. 12 of sch. I of the Act, and, therefore, no question 


as to the necessity of the permission of tae Commissioner of Excess Profits 
Tax arises. i 


Now, there is one rather important question as to procedure which arises 
on this reference. In this case the Income-tax Tribunal refused to state a 
ease on the application of the assessee. Thereupon the assessee came to us 
under s. 66 (3) and we asked the Tribunal to refer the case to us, and it is on 
that that the present reference comes before us. In asking the Tribunal to 
state a case we directed them to do so with reference to a set of questions 
formulated by the assessee and this was done after the Commissioner on the 
other side had been heard. The Tribunal has stated the case with regard to 
the questions formulated by us, but it has also submitted another set of ques- 
tions which according to the Tribunal really arise out of their decision. Now, 
it is necessary that the proper procedure to e followed under s. 66 (3) should 
be settled once and for all, and we agree with the Tribunal that there was 
obviously an error in calling upon the Tribunal to express their opinion on 
the case stated by them. The law as it stands today does not warrant the 
High Court asking the Tribunal for their cpinion on the questions of Jaw that 
arise or on the case that is stated by them. Such opinion as they have is to be 
found and to be gathered from their decision. But apart from that there can 
be no question of the Tribunal having tc express any opinion. But with 
regard to the question as to who should formulate the questions with regard 
to which the case has to be stated, the position seems to be this. Under s. 66 (1), 
after the decision is given by the Tribunal under s. 33 (4), it is open either 
to the assessee or to the Commissioner to require the Appellate Tribunal to 
refer to the High Court any question of law arising out of their order and 
the Appellate Tribunal shall draw up a statement of their case and refer it 
to the High Court. Therefore, in that case cbviously the statement of the case 
would contain the question of law which according to the Tribunal would urise 
out of their order. Butin case the Tribunal refused to state the case on the 
ground that no question of law arises, the assessee or the Commissioner has 
been given the right to come to the High Court under s. 66 (2) and the High 
Court, if it is not satisfied that the decision o? the Appellate Tribunal is correct, 
can require the Appellate Tribunal to state the case and to refer it, and when. 
that is done the Appellate Tribunal is under an obligation to state the case 
and refer it to the High Court for their decision, and under s. 66 (5) the High 


1949] JETHABHAI HIRJI & CO. v. com. 1. T.—ChaglaC. J. 715 


Court, after hearing the case referred, has to decide the questions of law 
raised by that case and to deliver its judgment. Obviously, once the Tribunal 
has come to the conclusion under s. 66 (1) that no question of law arises 
which can be referred to the High Court, under s. 66 (2) it is for the High 
Court to indicate to the Tribunal what are the question or questions of law 
which arise out of their decision and in respect of which it should state a 
case and refer it to the High Court. Therefore, in my opinion, when the 
assessee or the Commissioner comes to the High Court under s. 66 (2), it 
would be for the High Court after hearing the other side to determine what 
are the question or questions of law which would arise out of the order made 
by the Tribunal, and when a requisition is made by the High Court to the 
Tribunal to state the case, that requisition should contain the question or 
questions of law which according to the High Court arise out of the Tribunal’s 
order. That would be a clear indication to the Tribunal as to what case they 
should state and refer to the High Court. But I do not think it would be 
convenient for the High Court itself to formulate the questions which would 
arise for determination out of the questions of law in respect of which the 
Tribunal has to state the case. It would be much more convenient for the 
Tribunal itself to formulate the questions having in view what are the 
questions of law on which the High Court requires a case to be stated. But 
I wish to make it clear that it is for the High Court alone to indicate to the 
Tribunal what are the questions of law, and the only function of the Tribunal 
is, once a requisition is made upon it under s. 66 (2), to formulate proper 
questions which arise out of those questions of law and to state a case which 
is germane to the questions of law indicated by the High Court. It would 
then be open to the High Court either to answer the questions as formulated 
by the Tribunal or, if the High Court feels that the questions are not properly 
raised, to reframe the questions or modify the questions, and answer those 
questions as reformulated or modified. 

With regard to the questions raised, they do not seem to have been very 
happily worded. But we think that the only questions that really arise and 
which should be decided are questions Nos. 4 and 5. Question No. 4 we will 
answer in the negative, and question No. 5 also in the negative. 

Assessee to pay the costs. 

TENDOLKAR J. I agree. 


Attorneys for applicant: R. D. Sethna & Co. 
Attorney for Commissioner: N. K. Petigara. 


Answer accordingly. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr, Justice Tendolkar. 
PUNJABHAL DIPCHAND v. COMMISSIONER OF EXCESS PROFITS 
TAX, BOMBAY MOFUSSIL.* 


Excess Profits Tax Act (XV of 1940), Secs. 10A, 5—Business carried on in Indian State— 
Whether profits accruing from such business can be taxed under s. 10A. 

Under s. 5 of the Excess Profits Tax Act, 1940, the Legislature has exempted profits 
which accrue in an Indian State from the purview of the Act. It is, therefore, open to a 
subject in India, to start business in an Indian State deliberately and openly, knowing 
full well that if he makes profits he will not have to pay excess profits tax on those 
gern not open to an Excess Profits Tax Officer to tax such profits by resorting 

i ers under s. 10A of the Act. ‘ 
A iR of the Act really aims at fraudulent acts on the part of an assessee. 
Although the word “fraud” is not expressly used, the obvious object of the Legislature 
is that when an assessee who is Hable to pay excess profits tax enters into any trans- 
action or transactions or takes resort to some subterfuge or device in order to avoid 
tax which he is liable to pay, then the Excess Profits Tax Officer can act under the pow- 


*Decided, March 24, 1949. Income-tax Reference No. 19 of 1948. 
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ers conferred upon him by the section. But this does not apply to a case where the 
assessee is under no liability to pay the tax in respect of profits accruing outside 
British India. 

Tne assessee firm of Punjabhai Dipchand carried on wholesale business 
in piece-goods at Ahmedabad. It had two partners: Punjabhai Dipchand and 
Gokuldas Chhotalal, their respective shares being 94 and 64 annas in a rupee. 
On June 28, 1941, the firm started a new partnership under the same name 
at Jorawarnagar in the State of Wadhwan to carry on a similar business in 
piecegoods. It consisted of three partners: Punjabhai Dipchand, Gokuldas 
Chhotalal and Chimanlal Tribhovan, their shares respectively being, 8, 6, and 
2 annas in a rupee. 

The Excess Profits Tax Officer found that the profits of the business at 
Jorawarnagar for the Samvat year 1997 was Rs. 4,566; and the profits for 
the following year was Rs. 19,558. 

The Excess Profits Tax Officer was of the opinion that the shop at Jofa- 
warnagar was opened by the assessee to avoid the payment of excess profits 
tax by the Ahmedabad firm. He therefore resorted to the powers given to 
him by s. 10A of the Excess Profits Tax sict and added the profits made by 
the Jorawarnagar firm to those made by the Ahmedabad firm in its assess- 
ment to excess profits tax. \ 

The Tribunal of Income-tax Appeal was of opinion that the main purpose 
with which the new firm was started at Jo>awarnagar was to avoid or reduce 
the liability of the assessee’s business at Ahmedabad to pay excess profits 
tax. The Tribunal observed:— 

“We are, therefore, satisfled that the main purpose with which the new business was 
started by the appellant firm at Jorawarnagar—business which was of the same nature 
as the business done at Ahmedabad—was to avoid or reduce the liability of the business 
at Ahmedabad to excess profits tax. We do not mean to say that the business was started 
in an Indian State with the object that the appellant firm might benefit by reason of the 
fact that’ it was located in an Indian State. It was only after the business was started at 
Jorawarnagar that the third proviso to s. 5 of the Excess Profits Tax Act was added. At any 
rate the appellant firm could not have foreseen that a provision similar to that contained 
in the third proviso would be made by the Legislature at a later date.” 

The question of law that arose on the above facts was whether in view 
of the third proviso to s. 5 of the Excess Frofits Tax Act, 1940, the Tribunal 
was justified in holding that s. 10A applied to the case. 

The Tribunal referred the following question to the High Court: 

“Whether in the circumstances of the case the rowers of the Excess Profits Tax Officer 
under s. 10A of the Excess Profits Tax Act to make adjustments are in any way fettered 
by the third proviso to s. 5 of the Act?” 

The opinion of the Tribunal was expressed as follows:— 

“Section 10A (1) empowers the Excess Profits Tax Officer to make such adjustments 
as respects liability to excess profits tax as he cansiders appropriate so as to counteract 
the avoidance or reduction of liability to excess profits tax which would he effected by 
the transaction which was effected with the main purpose of avoiding or reducing 
liability to excess profits tax. Even if the third proviso to s. 5 of the Excess Profits Tax Act 
was added after the starting of the firm at Joraviarnagar the Excess Profits Tax Officer 
‘was competent to add the profits at Jorawarnager to the profits at Ahmedabad for the 
purpose of determining liability to excess profits tax. By all the excess profits tax 
assessment orders the Excess Profits Tax Officer had added to the profits of the Ahmedabad 
firm the profits of the Jorawarnagar firm.” 

The reference was heard. 


Sir Jamshedji Kanga, for the applicant. 
G. N. Joshi and M. C. Setalvad, for the Commissioner. 


Cuacta C. J. By this reference the assessee seeks to challenge an order 
made by the Excess Profits Tax Officer under s. 10A of the Excess Profits 


~ 
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Tax Act. The assessee is a firm carrying on business at Ahmedabad in piece- 
goods, and the partners of the firm are one Punjabhai Dipchand and Goculdas 
Chhotalal. On June 28, 1941, another firm of the same name was started 
at Jorawarnagar in the Wadhwan State, which is an Indian State, and in that 
firm Punjabhai and Goculdas were partners and there was also a third partner 
by the name of Chunilal Tribhovan. This firm made certain profits, and the 
question is whether the profits of this firm are liable to payment of excess 
profits tax. 

Now, s. 5 of the Act which deals with the application of the Act contains 
a special exception in the case of business done in an Indian State, and it 
expressly provides that the Act shall not apply to any business the whole of 
the profits of which accrue or arise in an Indian State. It is not disputed 
in this case that as far as the profits of this business started in Wadhwan 
State are concerned, the whole of the profits accrued or arose in Wadhwan 
State. But the Excess Profits Tax Officer having failed to get at these 
profits resorted to a most extraordinary procedure. He availed himself of what 
he thought were his powers under s. 10-A of the Excess Profits Tax Act. 
That section deals with transactions which are designed to avoid or reduce 
liability to excess profits tax, and if the Excess Profits Tax Officer is of the 
opinion that an assessee has entered into any transaction or transactions 
which are effected with that object, he may, with the previous approval of the 
Inspecting Assistant Commissioner, make such adjustments as respects 
liability to excess profits tax as he considers appropriate so as to counteract 
the avoidance or reduction of liability to excess profits tax which would. 
otherwise be effected by the transaction or transactions. Acting under this 
section and with the previous approval of the Inspecting Assistant Commis- 
sioner, the Excess Profits Tax Officer adjusted the liability of the assessee 
to excess profits tax by adding to their profits accruing in Ahmedabad the 
profits which accrued to them in the Wadhwan State. I am conscious: of the 
fact that the Income Tax Department has very wide powers given to it under 
the Income-tax Act and the Excess Profits Tax Act, but I did not imagine that 
those powers went so far as to permit an Officer of the Department to dictate 
to an assessee as to how he should carry on business and what methods he 
should adopt in conducting his business. The Excess Profits Tax Officer 
seems to have taken the view that there was no reason whatever why the 
assessee should have started a new business at Wadhwan, and he discusses 
at some length the arguments which led him to the conclusion that this 
business was started solely for the purpose of avoiding Excess Profits Tax. 
Now, it has been often repeated, and very rightly, that it is always open to æ 
subject to avoid paying income-tax or excess profits tax if he could legally 
and legitimately do so. The Legislature has exempted profits which accrue in 
an Indian State from the purview of the Excess Profits Tax Act. Therefore, 
it is open to a subject in India to start business in an Indian State deliberately 
and openly, knowing full well that if he makes profits he will not have to pay 
excess profits tax on those profits. There is no liability whatever to 
pay excess profits tax on profits which accrue in an Indian State. 
If that be the position, it is impossible to understand how the Excess Profits 
Tax Officer, by resorting to his powers under s. 10-A, could defeat and over- 
ride the provisions of the Act itself. What the Excess Profits Tax Officer has 
really done is to have made the profits accruing in an Indian State liable to 
excess profits tax, although the Legislature has thought fit to exempt those 
profits from tax. Mr. Joshi says he has done so because in his opinion the 
business was started at Wadhwan in order to avoid the payment of excess 
profits tax. It is difficult to understand how there can be an avoidance of 
liability if there is no liability at all. The section really aims at fraudulent, 
acts on the part of an assessee. Although the word “fraud” is not expressly 
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used, that was obviously the object of the Legislature, viz. that when an 
assessee who is liable to pay excess profits tax enters into any transaction or 
transactions or takes resort to some subterfuge or device in order to avoid 
tax which he is liable to pay, then the Excess Profits Tax Officer can act 
under the powers conferred upon him by s. 10-A. But here we start with 
this basis that there is no liability whatever on an assessee to pay tax in 
respect of profits accruing outside British India. If that be so, there cannot 
possibly be an avoidance of payment of tax within the meaning of s. 10-A 
of the Act. The motive of the assessee for opening the business is entirely 
immaterial and irrelevant. It is no concern of the Department how an 
assessee should conduct and carry on his business, and even if an assessee 
deliberately chose to start a business in a part of India where no excess profits 
tax is payable, he was perfectly entitled to do so and he was within the law 
in doing so. In my opinion, therefore, the order made by the Excess Profits 
Tax Officer was clearly- wrong and in excess of the jurisdiction conferred upon 
him by the statute. 


The question is not properly framed. We will reformulate the question 
and the question will read thus: 


“Whether in view of the provisions of the third proviso to s. 5 of the Act, the Tribunal 
was justified in holding that s. 10A applies to the case?” 


To that the answer is in the negative. The Commissioner to pay the costs. 
TENDOLKAR J. I agree. 

Answer accordingly. 
Attorneys for applicant: Kanga & Co. 
Attorney for Commissioner: N. K. Retiga~a. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 
THE BROACH CO-OPERATIVE BANK, LTD., BROACH v. THE 
COMMISSIONER OF INCOME TAX, BOMBAY MOFUSSIL * 

Indian Income~tax Act (XI of 1922), Sec. 8—Tax on securities—Assessee borrowing capital 
and investing it in tax free securities—Whether such assessee can claim exemption 
from income-tax—Construction of statute—Taxing statute—Proviso, function of. 

Under s. 8 of the Indian Income-tax Act, 1922, an assessee is not entitled to 
deduct interest paid by him on his borrowings if he invests the sum so borrowed 
in tax-free securities. 

Reading s. 8 together with its three provisos, it is clear that the first proviso applies 
only to securities which are not tax-free, and the only right of the assessee is to 
claim deduction with regard to interest on moneys borrowed by him when he utilises 
those moneys in investing them in securities on which he has got to pay tax. 

Commissioner of Income-tax, Madras v. Madras Provincial Co-operative Bank, 
Ltd.’ relied on. 

C. P. & Berar Provincial Co-oper. Bank v. Commr. of Income-tax’, dissented from. 

A taxing statute must be construed strictly. If an assessee gets an advantage which 
the Legislature may not have intended—and which he is entitled to on the construc- 
tion of the statute—the Court should not deprive him of that advantage. 

The proper canon of construing a section which has several provisos is to read the 
section and the provisos as a whole, try and reconcile them and give a meaning to 
the whole of the section along with the provises which is a comprehensive and logical 
meaning. / 

The function of a proviso is to take out af a section a part of the category to 
which that section applies. 

REFERENCE under s. 66 (1) of the Indian Income-tax Act, 1922. 
The assessee, the Broach Co-operative Bank, Ltd., was a bank registered 
under the Co-operative Societies Act. The assessment year was 1945-46 and 


* Decided, March 25, 1949. Income-tax 1 [1943] Mad. 390. 
Reference No. 23 of 1948. 2 (1945) 14 LIR. 479. 
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the year of account ended on June 30, 1944. The question that fell to be 
determined by the Appellate Tribunal related to the Interpretation of the 
first two provisos to s. 8 of the Indian Income-tax Act. 

The relevant facts for the determination of the question were these. 

The average working capital of the bank in the year of account was 
Rs. 34,28,668 whereas the average deposits in the bank amounted to Rs. 
29,56,913. According to the Income-tax Officer the bank’s average invest- 
ments in taxable and tax-free securities amounted to Rs. 14,60,481 whereas 
according to the Appellate Assistant Commissioner they amounted to Rs. 
19,68,396. The dispute about the average investments was incidental. The 
bank paid Rs. 61,788 as interest during the year of account. The bank’s books 
of account did not show from what source money was obtained for the purpose 
of investment in securities. 

It was contended on behalf of the bank before the Tribunal that it should 
hold that the money for the purchase of securities came from the deposits and 
not from the working capital which consisted of share capital, bank’s reserves 
and its borrowings, namely deposits from outsiders. As the bank did not show 
the source from which the money for the purchase of securities came, the 
Tribunal relied on the rule of justice, equity and good conscience and held 
that it came proportionately from money on which interest was payable by 
the bank and money on which no interest was payable. There was no pre- 
sumption that money for the purchase of securities came from the deposits 
or came from the bank’s share capital or its reserves. For the purpose of 
the first proviso to s. 8 of the Indian Income-tax Act it was necessary to 
determine the interest payable on the money borrowed for the purpose of 
investment in securities. If X is the money invested in the purchase of 
securities the interest payable by the bank for the purpose of proviso 1 to 
s. 8 would be Rs. 61,788 XX Rs. 34,28,668 whereas according to the contention 
of the bank it would be Rs. 61,788 XX Rs. 29,56,913. In other words the 
bank claimed a larger relief under the first proviso to s. 8. 

The net question that fell to be considered by the Appellate Tribunal was 
whether it should follow the decision of the Madras High Court or of the 
Nagpur High Court. For the reasons given by it it followed the Madras High 
Court’s decision. The bank’s books of account could not show from what 
source money came for the purchase of tax-free and taxable securities. The 
bank’s contention was that all the admissible interest paid on borrowings for 
the purchase of securities should be deducted from the interest receivable 
on taxable securities whereas the department’s contention was that the admis- 
sible interest should be apportioned between the tax-free and taxable 
securities on the basis of their values. The Tribunal in following the Madras 
High Court upheld the department’s contention. By its order it directed that 
the interest which was deductible under the first proviso to s. 8 should be 
apportioned between the taxable and tax-free securities on the basis of their 
values. The interest so apportioned for the taxable securities would be 
deducted from the interest receivable from taxable securities in order to 
determine the bank’s income from taxable securities. The interest apportioned 
for the tax-free securities was to be ignored because no income-tax was 
payable on the interest receivable on income-tax free securities of the Central 
Government. 


At the instance of the assessee the Tribunal referred the following questions 
to the High Court: 


(1) Whether in the circumstances of the case the interest on borrowings, for the 
purpose of s. 8 of the Indian Income-tax Act, should be computed on the basis of the 
average working capital or on the basis of the average deposits in the bank? 

(2) Whether in the circumstances of the case the interest deductible under the first 
proviso should be apportioned between the taxable and tax-free securities on the basis 
of their values? 
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The reference was heard. . 
r be z 
\ iar 


Sir Jamshedji Karlga, for the applicant. 7 
G. N. Joshi, for the Commissioner. 


Cmaara C. J. The assessee is a co-operative bank, and its working capital 
in the year of account was roughly Rs. 34,00,000 and the average deposits 
about Rs. 29,00,000. This bank had invested in tax-free securities and taxable 
securities as large an amount as a sum approximately between Rs. 14,00,000 
and Rs. 19,00,000. On the deposits that the hank maintained it paid as interest 
in the year of account a sum of Rs. 61,785: and two questions arise for our 
determination in this reference. One is with regard to the true effect of the 
first proviso to s. 8 of the Indian Income-tax Act to the extent that it is appli- 
cable to the facts of this case. Now, s. 8 deals with one of the heads which are 
chargeable to income-tax and that head is “Interest on securities,” and the 
section provides that the tax shall be payable by an assessee on interest on 
securities, in respect of the interest receivable by him on any security of the 
Central or Provincial Government. The rest of the section is not material. 
Then we come to the first proviso, and tc the extent that it is material, it 
provides that no income-tax shall be payable in respect of any interest payable 
on money borrowed for the purpose of investment in the securities by the 
assessee. Now, I might straightaway poin; out that this part of the proviso 
with which I am dealing is extremely clumsily drafted. The proviso suggests- 
as if income-tax was payable on an outgoirg but the true meaning——and that 
is not disputed—of this part of the provisc is that it contemplates a permis- 
sible deduction in the case of interest received under the head of securities 
and the permissible deduction is that if an assessee has borrowed moneys in 
order to invest them in securities and if he has to pay interest on those 
borrowings, then the interest can be deducted by the assessee from the tax 
that-he has to pay under the head “Interest on securities.” Then there are two 
more provisos to this section. The second proviso deals with securities of the 
Central Government which are tax-free, and enacts that no income-tax shall 
be payable on the interest receivable on such tax-free securities of the Central 
Government; and the third proviso deals with the securities of the Provincial 
Government, and that, also enacts that no income-tax shall be payable by the 
assessee in respect of the tax-free Provincial Government securities, but 
income-tax shall be payable by the Provincial Government itself. 

Now, the question that has been mooted at the bar is whether an assessee 
is entitled to deduct interest paid by him cn his borrowings if he invests the 
sums so borrowed in tax-free securities. In other words, is it pérmissible to 
an assessee to borrow moneys, invest them in tax-free securities, receive 
interest on those securities, pay no tax on those securities, and still claim a 
deduction in respect of the interest which he has paid on the moneys borrowed 
by him? Sir Jamshedji contends that s. 8 must be construed in the light of the 
first proviso and that provisos 2 and 3 must be given effect to after due effect 
has been given to the first proviso. He says that the Legislature has put in 
these provisos in their due and proper order and they must be construed and 
given effect to in that order. Therefore, according to Sir Jamshedji, the first 
proviso is in essence absolute and it gives an absolute right to the assessee 
to deduct interest provided he utilizes the moneys borrowed by him on which 
interest is payable in the investment of securities. Whether those securities 
are tax-free or tax-bearing is immaterial. In my opinion such a construction, 
apart from the very great incongruity to which it leads, is not one which is 
proper to place upon the section. I agree with Sir Jamshedji that a taxing 
statute must be construed strictly and if an assessee gets an advantage which 
the Legislature may not have intended—and which he is entitled to on the 
‘construction of the statute—the Court should not deprive him of that 
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advantage. But to my mind the proper canon of construing a section which 
has several provisos is to read the section and the provisos as a whole, try 
and reconcile them and give a meaning to the whole of the section along 
with the provisos which is a comprehensive and logical meaning. Therefore, 
if you construe this section according to that canon, it is clear that the 
securities referred to in s. 8 are not all securities but securities other than 
those which are exempted by the two subsequent provisos to the section. 
The securities referred to in s. 8 are only those securities on which tax is 
payable by the assessee; and when you come to provisos 2 and 3 and the 
Legislature enacts that no tax is payable by the assessee in respect of certain 
securities, then s. 8 does not apply to those securities. The function of a 
proviso is to take out of a section a part of the category to which that section 
applies and that function is performed by provisos 2 and 3 by removing as it 
were from s. 8 those securities on which no tax is payable by the assessee. If 
that is the true construction, then it is clear that the first proviso only applies 
to securities which are not tax-free and, therefore, the only right of the 
assessee is to claim deduction with regard to interest on moneys borrowed 
by him when he utilizes those moneys in investing them in securities on which 
he has got to pay tax, but if he uses moneys borrowed by him in investment 
of tax-free securities, then he cannot claim deduction given to him under the 
first proviso. 

There are two decisions of two High Courts which have taken conflicting 
views on this point. There is the decision of the Madras High Court reported 
in Commissioner of Income-tax, Madras v. Madras Provincial Co-operative 
Bank, Ltd.’ That Court has taken the same view of the section and the pro- 
visos as I have suggested to be the correct view. The Nagpur High Court in a 
case reported in C. P. & Berar Provincial Co-oper. Bank v. Commr. of Inc.~ 
tax 2 has taken a contrary view and has come to the conclusion that although 
the assessee does get what the learned Judges there call a “double advantage,” 
still the assessee is entitled to that double advantage because, according to the 
Nagpur High Court, the section must be construed in favour of the assessee. 
With very great respect, in my opinion, the judgment of the Madras High 
Court is to be preferred to that of the Nagpur High Court. 

The second question which arises is what is the principle to be adopted in 
deciding what funds the bank utilized in the investment of securities? As I 
have stated earlier, the bank has a large working capital and it has also got 
large deposits. It is only if the bank utilized these deposits in investing them 
in taxable securities that it would get the benefit of the first -proviso to s. 8; 
but if the bank used its capital in investing in securities, then the bank could 
not claim the benefit of the first proviso. Now, as far as the books of account 
of the bank are concerned, they throw no light on this point. The bank had 
treated both the capital and its deposits as a common fund and it is out of 
this common fund that investments have been made in taxable and tax-free 
securities. Sir Jamshedji contends that we must draw a presumption that 
the bank would rather invest moneys out of its deposits than out of its capital; 
and what is urged by Sir Jamshedji is that the bank’s primary business is to 
lend moneys and, therefore, for its primary business it would utilize its capital, 
and as far as its deposits are concerned, it would invest them both to earn 
interest and as security in case the depositors suddenly make a demand 
against the bank for the return of the deposits. I am afraid it is not possible 
to say that any such presumption can arise in the case of a co-operative bank. 
Sir Jamshedji has not drawn our attention to any banking practice which makes 
it incumbent on a bank to use its capital for a particular purpose and to use 
its deposits for a different purpose, As far as the business of the bank is 
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concerned, not only would the bank utilze its capital but also the moneys 
which it receives from its depositors for the purpose of lending them to farmers 
and others. It is only the surplus moneys which would be invested in Gov- 
ernment securities and it is impossible to say that the surplus which the bank 
invests in Government securities is the surplus which is constituted only out 
of the deposits and not out of capital. The Tribunal has therefore applied a 
rule which it calls a rule of justice, equity and good conscience by suggesting 
that it should be deemed that the moneys were invested by the bank pro- 
portionately from its deposits and its capital. For want of any better rule 
or a more equitable rule we see no reason why we should differ from the 
view taken by the Tribunal. 

We will re-formulate question No. 1 wkich will therefore read as follows: 

“Whether in the circumstances of the case the interest on borrowings, for the purpose 
of s. 8 of the Indian Income-tax Act, should be computed on the basis that investments . 
were made proportionately out of capital and deposits?” 

We will, therefore, answer question No. 1 in the affirmative. 

The answer to question No. 2 will also te in the affirmative. 

Assessee to pay the costs. 


TENDOLKAR J. I agree. Answer accordingly. 


Attorney for applicant: Viharilal T. Gambhirwalla. 
Attorney for Commissioner: N. K. Petigara. 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY MOFUSSIL v. 
S. N. BHAYYA* 


Indian Income-tax Aci (XI of 1922), Sec. 9 (1) (iv)—Joint Hindu famiuly—Family as 
assessee—Maintenance paid to widow in the family under decree of Court—Decree 
creating charge on family property for amount of maintenance—Whether main- 
tenance money can be exempted from tax on the family property. 

A joint Hindu family, paying mamtenance to a widow in the family under a decree 
of the Court which creates a charge on the family property for the payment, is entitled 
to exemption from payment of income-tax on the amount of maintenance so paid, 
under s. 9 (1) (iv) of the Indian Income-tax Act, 1922. 

Prince Khanderao Gaekwar v. Commissioner, LT.; rebed on. 
Commissioner of Income-tax, Bombay v. Makanj.,* differentiated. 
Commissioner of Income-tax v. Bhagwati, referred to. 

Tars was a reference under s. 66 (1) of the Indian Income-tax Act, 1922. 

The assessee was assessed to income-tax in the status of a Hindu undivided 
family for the assessment year 1944-45. S. N. Bhayya was the manager of 
the family. His father died in December, 1922, when he was a minor. 

Thereupon a Court of Wards took charge of the property of the Hindu 

undivided family and during its management the Court of Wards paid to 

Jadavbai, the mother of S. N. Bhayya, a sum of Rs. 500 per month as main- 

tenance. S. N. Bhayya came into possession of the property of the Hindu 

undivided family on attaining majority and differences thereafter arose 
between him and Jadavbai. Consequently a suit was filed by Jadavbai 
claiming maintenance. In that suit a decree was passed in favour of Jadavbai: 

(1) awarding her maintenance allowance at the rate of Rs. 500 per month and 

(2) charging 12 items of the property belonging to the family for the pay- 

ment of the maintenance allowance so decreed. 

In the year of account the assessee paid to Jadavbai a sum of Rs. 6,000 as 
maintenance allowance for a period of one year and also a certain sum 


“Decided, March 25, 1949, Income-tax 2 (1937) 39 Bom. LR. 907. 
Reference No. 29 of 1948. 3 (1947) 49 Bom, LR. 678, P.C, 
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towards the payment of arrears. In respect of the amount so paid the assessee 
claimed a deduction from the income from ‘business’ in his assessment. 

The Income-tax Officer disallowed the claim, and the order of the Income- 
tax Officer was confirmed by the Appellate Assistant Commissioner. At the 
hearing before the Tribunal the assessee confined his claim to a deduction 
of the sum of Rs. 6,000 only from the income from ‘property’ under s. 9 
(1) (iv) of the Indian Income-tax Act. 

Before the Tribunal it was conceded by the departmental representative 
that the charge created in this case was an ‘annual charge.’ But it was urged 
that the provisions of the section should be so construed as to exclude its 
applicability to charges created for payment of maintenance to the female 
members of the Hindu undivided family. The Tribunal rejected the conten- 
tion put forward by the departmental representative and held that the 
charge created for maintenance fell within the ambit of the language of 
s. 9 (1) (iv) and that the assessee was entitled to a deduction ‘of Rs. 6,000 
from the income from his property. > 

The Commissioner of Income-tax claimed a reference to the High Court. 

The Tribunal referred the following question to the High Court: 

“Whether in the circumstances of the case the sum of Rs. 6,000 representing the allow- 
ances for maintenance under the decree in favour of Jadavbai is an allowable deduction 
from income from ‘property’ under s. 9 (1) (iv) of the Income-tax Act, 1922?” 

The reference was heard. 


G. N. Joshi, for the Commissioner. 
Sir Jamshedji Kanga, for the respondent. 


Cuacia C., J. The assessee Mr. Bhayya was assessed for the assessment 
year 1944-45 as a Hindu undivided family. He was under an obligation to 
pay ¢ sum of Rs. 500 per month to his mother as maintenance, and this 
obligation was crystallized by a decree of the Court which gave to the widow 
a charge on the joint family properties in respect of this maintenance. Having 
paid this maintenance pursuant to the decree, the assessee claimed the 
payment as a permissible allowance under s. 9 (1) (iv) of the Indian Income- 
tax Act. The Tribunal took the view that this was a permissible deduction, 
and the Commissioner of Income-tax has come before us’on a reference. 

In a very recent decision reported in Prince Khanderao Gaekwar v. Com- 
missioner, I.T.1 we laid down that the test to be applied under s. 9 (1) (iv) 
was whether the property was subject to a valid and legal charge which could 
be enforced in a Court of law under which the assessee was bound to pay a 
certain amount recurring annually. Now, in this case it is not disputed that 
this is an annual charge not being a capital charge and the assessee is bound to 
pay under a decree of the Court. But an ingenious argument has been urged 
, by Mr. Joshi on behalf of the Commissioner that the distinguishing feature 
in this case is that the liability to pay the charge is upon the Hindu undivided 
family to a member of the family and, therefore, s. 9 (1) (iv) has no operation. 
A Hindu undivided family can be assessed to tax under the Income-tax Act 
as a unit and the assessee has been so assessed in the year of assessment. 
It is perfectly true that a Hindu widow, although she is not a member of the 
coparcenery, is a member of the joint and undivided Hindu family in her 
capacity as the widow of a coparcener. It is also true that a Hindu widow is 
entitled to receive maintenance out of the income and property of the joint 
undivided family. Now, the argument of Mr. Joshi is put in this way; he 
says that the assessee is the Hindu undivided family, that the charge is in 
favour of a member of the Hindu undivided family; and according to him, there 
cannot be a charge in favour of the assessee himself which could come within 
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the ambit of s. 9 (1), sub-cl (iv). Mr. Joshi looks upon the Hindu widow in 
this case as being the assessee herself being a member of the Hindu 
undivided family. Now the fallacy underlying this argument is this. It is 
true, as I have stated earlier, that the widow is a member of the Hindu 
undivided family; but she has no proprietary interest whatsoever in the 
property or income of the Hindu undivided family. It could never be said 
of a Hindu widow until recent legislation came into force that she had any 
share in any property belonging to a joint Hindu family. Her only right 
consisted of receiving maintenance out of the income and property and, 
therefore, the assessee who is the Hindu undivided family whose income is 
liable to tax is entirely a different entity from the widow who has no interest 
in its property or income but is only interested in recovering maintenance out 
of il; and therefore it is erroneous to suggest that the charge in favour of the 
widow is a charge in favour of the assessee himself. 


Mr. Joshi has relied on a decision of this Court which was delivered before 
s. 9 (1) (iv) was incorporated in the Act, and that is a decision reported in 
Commissioner of Income-Tax, Bombay v. Makanji.1 In that case Sir John 
Beaumont held that in computing the income of a Hindu undivided family 
for purposes of income-tax, moneys paid to the widow of a deceased copar- 
cener of the family as maintenance and residence allowance cannot be 
deducted, even though the amount of such allowance has been fixed by a 
decree of the Court and has been made a charge on properties belonging to 
the family. The question that the Court was considering there was whether 
the income had been diverted before it reached the hands of the assessee, and 
the Court held that there was no such diversion. The income had been 
received by the assessee and the payment had been made out of that income 
and, therefore, no exemption could be cleimed. As I have stated earlier, no 
question arose with regard to the exemption under s. 9 (1) (iv) of the Act. 


Mr. Joshi has also relied on a decision of the Privy Council reported in 
Commissioner of Income-tax v. Bhagwati,? and that decision lays down two 
propositions which, with great respect, are unexceptional, and those two pro- 
positions are that the widow of a deceased coparcener is a member of a joint 
Hindu family and she is entitled to receive maintenance out of the property 
and income belonging to the joint family. On that the Privy Council held that 
she was entitled to claim exemption under s. 14 (1). But the question we 
have really to consider is whether looking to the plain language of s. 9 (1) (iv) 
the Legislature intended to make any exception in respect of an assessee 
who happens to be a Hindu undivided family. The deduction which is per- 
mitted under s. 9 is permitted to all assessees and the only condition that has 
to be satisfied is that there is an annual charge which is valid and legal and 
which can be enforced against the owner of the property. It is not disputed 
in this case that the assessee is the owner of the property on which the charge 
has been fixed. It is not disputed that it is an annual charge, nor is it disputed 
that it is a valid and legal charge, and I see no reason why any exception 
should be grafted on this section to the effect for which Mr. Joshi is con- 
tending. I am therefore of the opinion that the deduction has been properly 
claimed by the assessee under s. 9 (1) (iv) of the Act. 

We must, therefore, answer the question submitted to us in‘the affirmative. 

Commissioner to pay the costs. 


TENDOLKAR J. I agree. Answer accordingly. 


Attorney for Commissioner: N, K. Petigara. 
Attorneys for respondent; Manilal, Kher & Ambalal. 
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_ Before the Hon'ble Mr. M.-C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


PATON SUGAR WORKS, LTD. v. COMMISSIONER OF INCOME- 
TAX, PHALTAN STATE, PHALTAN.* 


Indian Income-tax Act (XI df 1922), Secs. 23A, 18 (8A) and (3D), and 60—Agreement 
between assessee and State as to exemption from income-tax, effect of—Undistributed 
income of income—Liability to pay tax—Non-deduction of income-tax and super-tax 

- from dividends paid to non-resident shareholders—Liability of company to pay— 
Character of income unchangeable. i 

The assessee, a company for the manufacture of sugar, was incorporated in 1933 in 
the State of Phaltan as a private limited company with three shareholders; but it was 
converted into a public limited company on September 17, 1942. At the time of its 
incorporation in 1933 an agreement was arrived at between the company and the Phal- 
tan Darbar whereby the latter agreed not. to levy income-tax on the company for a 
period of ten years from the date on which the company started its work of manufac- 
turing sugar, and after the expiry of the period to levy the tax at a rate not exceeding 
one anna in a rupee on the net profits of-the company. During the accounting year 
ended September 30, 1938, the assessee company made a profit of Rs. 3,94,653, but it 
did not distribute any portion of it by way of dividends to its shareholders. On March 
15, 1944, the Income-tax Officer issued an order under s. 23A (1) of the Indian Income- 
tax Act, 1922, that the amount of Rs. 3,94,653 should be deemed to have been distri- 
buted amongst the shareholders of the company and taxed accordingly. After its 
incorporation in 1942 as a public limited company, the company failed to deduct in- 
come~tax and super-tax from the dividends it paid to its non-resident shareholders. 
The Income-tax Officer issued an order under s. 29 of the Act calling upon the com- 
pany to pay those taxes to him. On appeal the Appellate Assistant Commissioner of 
the Phaltan State decided against the company. A reference was made to the Kolha- 
pur High Court, but on the merger of the Phalian State the reference was transferred 
to the Bombay High Court. On the reference the above two orders were questioned, 
and a further question was raised, whether the Appellate Assistant Commissioner of 
Phaltan was competent to decide the appeals as he was not appointed by the Central 
Government under s. 5 (3) of the Act :— 

Held, (1) that the appointment of the Appellate Assistant Commissioner of Phaltan 
‘was valid, since under Phaltan Act IN of 1941, the expression “Central Government,” 
in the Indian Income-Tax Act, 1922, as applied to the State, meant the Phaltan Darbar, 
and the officer was appointed by the Darbar; 

(2) that the provisions of the agreement did not exempt the income of the company 
from taxation under s. 4 (3) of the Act, because the agreement could only be regarded 
as an executive act of the Phaltan Darbar, which could not override and supersede 
a statute or a law of the country; 

(3) that s. 23A (1) of the Act came into operation as soon as there was an assessable 
income and there was no proper distribution of profits; 

(4) that the company was assessable to income-tax and super-tax which it did not 
pay, and therefore no amount of tax could be deducted from its assessable income in 
order to determine whether the profits distributed were less than 60 per cent. of its 
income; 

(5) that, therefore, even on the assumption that the agreement could be taken into 
consideration, the Income~tax Officer was competent to make an order against the 
company under s, 23A; 

(6) that, as regards income-tax and super-tax payable by the company on dividends 
paid to non-resident shareholders by virtue of s. 18 (3A) and (3D), the tax was 
recoverable from the company under s. 18 (7) as if.it was the assessee itself, inasmuch 
as the income did not fall within the exempted clause laid down in s. 4 (3) of the Act; 

(7) that the agreement could not be looked upon as a notification issued by the 
Phaltan State under s. 60 of the Act, giving exemption from income-tax to the income 
in question. 

The jurisdiction that the High Court exercises in dealing with income-tax references 
is an advisory jurisdiction. It is a strictly limited jurisdiction, the limits of which 
are laid down in s. 66 of the Indian Income-tax Act, 1922. The nature of that juris- 
diction is to advise on questions of law that arise out of orders made by the Appellate 

*Decided, March 25, 1949. Income-tax Reference No. 24 of 1948 (with Income-tax 
References Nos. 25, 26, 27 and 28 of 1948). 
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Tribunal. The advice tendered is based upon the provisions of law as contained in 
the Act. The Court is not functioning as a civil Court dealing with contractual rights 
of parties. It is not open to the Court to construe the Act in the light of any agree- 
ment arrived at between the parties. If any contractual rights arise out of the agree- 
ment, they can be enforced in a civil Court at law; but they cannot be considered or 
agitated before an advisory tribunal. All that the tribunal can do is to look at the 
order which is made and challenged, and to consider whether it is justified by the 
income~tax law. 

Where an income bears a character which exempts it from payment of tax in the 
hands of a company, the mere fact that the income 1s transferred to the shareholders 
in the shape of dividends does not alter its razure or character, and the income will 
still not be liable to tax, provided it falls within one of the categories under s. 4 (3) 
of the Act. 

Premier Construction Co., Ltd. v. Commissioner, I.T.,’ followed. 

THE assessee company was incorporated in the Phaltan State in the year 
1933 and was a private limited company up to the year 1942, when it ‘was 
converied into a public company. 

During its accounting year ended September 30, 1938, it made a profit of 
Rs. 3,94,653. It, however, did not distribute by way of dividends any part 
thereof to its shareholders who numbered 3 in all. 

A5 no dividends were paid, the Income-tax Officer took action under s. 23A 
(1) of the Indian Income-tax Act to deem the profits for the said year to 
have been distributed amongst the sharekolders. The Income-tax Officer 
reported the matter to the Inspecting Assistant Commissioner of Income-tax 
for previous approval of the action he intended to take under the aforesaid 
section, as ıt required such previous approval. The Inspecting Assistant 
Commissioner thereupon called upon the company to show cause why he 
should not give his approval, and after hearing it, gave the required approval 
on October 7, 1943. The Income-tax Officer, thereupon, passed an order in 
writing deeming the undistributed profits cf the company for the year ending 
September 30, 1938, to have been distrikuted amongst the shareholders. 
Against that order, the company lodged an appeal to the Appellate Assistant 
Commissioner of Income-tax under s. 30 of the Income-tax Act, who decided 
against the company. The company called for a reference to the High Court. 

The Commissioner of Income-tax, Phaltan State, referred the following 
questions to the High Court: 

(i) Whether the Appellate Assistant Commissicnzr Mr. R. R. Kaulgud who decided the 
appeal was competent to do so under the law? 

(ii) If the answer to the above question is in the affirmative whether, in the circum- 
stances of the case, the order of the Income-tax Odtficer under s. 23A (1) of the Income-iax 
Act deeming the undistributed profits of the company to have been distributed arnongst 
the shareholders is legally valid? 

The Commissioner expressed his opinion on the questions referred as 
follows: 

As regards question (i), Mr. R. R. Kaulgud was eppointed to be the Appellate Assistant 
Commissioner by the Raja Saheb of Phaltan unde> the Phaltan Gazette notification No. 
MJ. 84/4-10-41. As the ruler of Phaltan State, he had full authority to make the said 
appointment under s. 5 (3) of the Act. Hence, the appointment is valid and legal and the 
answer to the first question may therefore kindly be in the affirmative. 

I may just add here that as regards the validity of the appointment of the Inspecting 
Assistant Commissioner, the company had raised no objection before him and argued out 
the case on the basis that he was validly appointed Inspecting Assistant Commissioner. 

As regards question (4), an order can be passed under s. 23A (1) when a company does 
not distribute 80 per cent. of its “assessable income” reduced by the amount of income-tax 
and super-tax payable thereon Not to talk of 8C per cent. the company persisted in 
distributing no dividend year after year since its formation in 1933. During the first four 
yeas no action was taken but when it began to sern handsome profits amounting in the 
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aforesaid year of accounts ended September 30, 1938 to Rs. 3,94,653 it was the bounden 
_ duty of the Income-tax Officer to pass an order under the said s. 23A (1) as it was laid 

down therein that under such circumstances “the Income-tax Officer shall make an order 
in writing” deeming the undistributed profits to have been distributed. The only point 
he was required to consider undef the above section was as regards losses incurred in 
earlier years or to the smallness of the profits made. He did inquire as regards these 
points and found that the losses made in the first two years were paid off from the profits 
for the following two years, viz. 1935-36 and 1936-37. Also the profits made in the year 
ended September 30, 1938, were not small but handsome. The company too had not 
anything to say on this point. In the circumstances, the Appellate Assistant Commissioner 
was right in confirming the order of the Income-tax Officer. 

The only objection of the company was that as the company was exempted from tax 
by the Phaltan Darbar under an agreement entered into by it dated November 8, 1933, 
(copy enclosed herewith maked “G”), it had no “assessable income” within the meaning 
of the said s. 23A (1). This is entirely a mistaken view. The relevant part of the above 
agreement is in paras 15, 16 which are as under. 

15. The net or gross earnings of the company will not be subject to the levy of any 
tax, cess or duty by the Darbar except as hereinafter provided. : 

16. The Phaltan Darbar shall exempt the company in respect of its first sugar factory 
at Pimpalachi Wadi from payment of income-tax from the commencement of the company 
until the expiry of a period of 10 years computed from the date of the regular manu- 
facturing of sugar in the said factory. After the expiry of the said period the Phaltan 
Darbar may levy income-tax at a rate not exceeding one anna in a rupee on net profits 
of the said sugar factory in calculating the net profits the usual deductions in respect of 
depreciation etc. permissible under the Income-tax Act for the time being in force in 
Phaltan State shall be allowed. 

The only exemption granted is “from Payment of Income-tax.” The agreement does 
not at all lay down—and it could not possibly do so—that the income of the company was 
to be treated as not liable to income-tax under the Income-tax Act. The income was 
undoubtedly considered as assessable and liable to income-tax under the Income-tax Act 
and it was exactly because that was the case that it became necessary to lay down specifi- 
cally in the said agreement that the company was to be exempt “from payment of 
income-tax.” Not only does the agreement grant exemption merely from “payment of 
Income~-tax” but it actually further provides for the levy of income-tax at one anna in 
the rupee on the said income after the first ten years. As to whether income from a 
certain source is or is not assessable under the Income-tax Act is to be determined, 
looking to the provisions of the Income-tax Act and not to an agreement which, as a 
matter of’ fact, is so framed in the present case as not to encroach on the functions of the 
Act and merely grants “exemption from payment” and payment of tax at a lower rate. 
The only other objection taken to the order of the Income-tax Officer was that it did not 
specify whether 60 per cent. or 100 per cent. were to be deemed to have been dis‘ributed. 
This is really due to not reading the said s. 23A (1) carefully. It clearly requires the 
Income-tax Officer to deem the whole of “the undistributed profits’ as distribuled. The 
percentage of the undistributed profits would depend on the amount of the undistributed 
profits themselves. If 50 per cent. was distributed, 50 per cent. would be undistribuied, 
if nothing was distributed, 100 per cent. would be undistributed. The Income-tax Officer 
has, as a matter of fact, had no choice in the matter. He must deem the whole of the 
undistributed profits as distributed. For the aforesaid reasons my answer to question 
(ii) is also in the affirmative. 

The facts as regards the other question were these : 

The assessee company was at first a private limited company but was con- 
verted into a public limited company with effect from September 17, 1942. 
Its 69 shareholders were non-residents and so under s. 18 (3A) and (3C) of 
the Act it was the duty of the general manager of the company to deduct 
income-tax and super-tax from the dividends payable to the non-residents at 
the time of payment of dividends. He, however, did not deduct any tax and 
the Income-tax Officer ed an order under s. 18 (7) of the Act deeming 
him to be in default eet ued a demand notice under s. 29 of the Act calling 
upon him to pay the tax due. The tax was, thereupon, paid. 


x 
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Against the above demand, an appeal was lodged before the Appellate 
Assistant Commissioner of Income-tax under s. 30 of the Income-tax Act. 
The Appellate Assistant Commissioner dismissed the appeal. Not satisfied 
with the appellate order, the company filed an application before the Com- 
missioner of Income-tax, Phaltan State, requesting him under s. 66 (2) of the 
Act to refer the case to the High Court. 

The question of law for decision by the High Court was: 


Whether para 16 of the agreement dated November 8, 1933, between the Phaltan Darbar 
and the company which lays down that the Phaltan Darbar shall exempt the company in 
respect of its first sugar factory at Pimpalachiwadi from payment of income-tax, can be 
interpreted to mean that the shareholders of the said company are also to be exempted 
from payment of income~tax and super-tax? 

The opinion of the Commissioner was: 


Section 2 (6C) of the Act defines the word “Ircome” as including “anything included 
in ‘dividend’ as defined in cl. (6A)” which lays down that “dividend” includes “any 
distribution by a company of accumulated profits.” Hence ‘dividend’ is income liable to tax 
without any doubt. Section 18 (3A) and (3C) requires that the person paying 
to a non-resident pérson “any other sum chargeable under the provisions 
of this Act, shall, at the time of payment....deduct income-tax at the maximum 
rate and also super-tax at the appropriate rate. As stated above, a dividend is income 
chargeable under the Act. This is admitted by the company but its argument is that as 
it is exempted from the payment of tax under its agreement with the Darbar, its 
shareholders must also be held to be exempt. This cannot be done for the simple reason 
that the agreement does not at all refer to the shareholders of the company. All that it 
states is that “the Durbar shall exempt the company.” A company and its 
individual shareholders are distinct entities and sa the Income-tax Act has under its ss. 
16 (2), 18 (5) and 49B laid down a special procedure for the purposes of taxation of 
income from dividends in the hands of the shareholders. As these are distinct entities 
the income-tax Act has had to specially lay down in s. 49B that “where any dividend 
has been paid....to a person who is a shareholder of a company which is assessed to 
income-tax....such person shall be deemed in respect of such dividend himself to have 
paid income-tex.” As the shareholder is a distinct entity from the company in which 
he holds shares, the legislature has had to lay down soecifically that even though he himself 
has not paid any tax, he is to be deemed to have paid the tax paid by the company. The 
word “deemed” creates a legal fiction. As these two are thus distinct entities, an exemption 
granted to one of them under an agreement can Lave nothing to do with the taxation 
of the other. ; 

Not only is there no provision in the Income-tax Act which grants an exemption to 
a shareholder under such conditions but, on the’ccntrary, s. 16 (2) clearly Jays down that 
a dividend shall be included in the total income of an assessee and that it shall be increased 
to such amount as would, if income-tax (but not super-tax) at the rate applicable to the 
total income of a company, were deducted therefrom, be equal to the amount of the 
dividend, and adds a proviso as under:— 

“Provided that when any portion of the profits and gains of the company out of which 
such dividend has been paid, was not liable to income-taxz in the hands of the company, 
the increase to be made under this section shall be calculated only on such proportion of 
the dividend as the amount of the profits and gains of the company taxable to income-tax 
bears to the total profits and gains of the company.” 

Under the above section, dividend is to be taxed by inclusion in the total income, 
increased as aforesaid, except when the profits of tae company concerned are not liable 
to tax in its hands (as in the present case), in which case, no increase is to be made in 
the dividend. In case any increase is thus made, s. 18 (5) provides that the said 
increase is to be treated as payment of income-tax in advance and credit therefor 
is to be given to the shareholder concerned in his assessment. When, as in the 
present case, the profits are not lable to tex in the hands of the company 
concerned, no increase is to be made and no credit can be given in consequence to the 
shareholder in his assessment and he cannot be deemed to have paid any tax in advance. 
This is the law as regards taxation of shareholders in respect of their dividend income 
which is to be included in their total income and taxed to both income-tax and super-tax, 


È 


1949,] PHALTAN SUGAR WORKS Ù. COMMR. I. T. 729 


credit being given under s. 18 (4) for any increase made in the dividends under s. 16 (2). 
When there is no such increase, no such credit can be given. It is to be noted that the 
credit to be given refers only to income-tax and not to super-tax payable by a company. 
Notwithstanding any super-tax payable by a company, a shareholder has to pay super-tax 
on his dividend income and were a company and its shareholders identical for income 
taxation purposes, the latter would not have had to pay super-tax at rates going up at 
present up to 1042 annas in the rupee as against the rate of 2 annas only applicable to 
a company. š 

Not only is there no reference to the shareholders of the company in the agreement 
with the Darbar but there is no provision whatever in the Income-tax Act which lays 
down that an exemption granted under'an agreement with the Darbar to a company shall 
apply ‘only to its shareholders. Hence the excuse put forward by the company for not 
deducting income-tax and super-tax under s. 18 (3A) and (3C) of the Act at the time of 
payment of dividends is not legally valid and, as stated above, the answer to the question 
put must be in the negative. The case of Kameshwar Singh on which the company relies 
has no application as it was not a case of exemption of a particular company under an 
agreement. It was the case of an exemption of income granted under the income-tax Act 
itself, i 

The reference was heard. 


Sir Jamshedji Kanga, with R. J. Kolah, for the applicants. 
G. N. Joshi and C. K. Daphtary, Advocate General, for Commissioner. 


Craata C. J. These five references raise common questions of law. All 
these references were pending before the High Court of Judicature, Deccan 
States, Kolhapur, and they have been transferred to us after the State of 
Phaltan was merged in the Province of Bombay. l 

The assessee company was incorporated in the Phaltan State in the year 
1933 as a private limited company and it was converted into a public limited 
company on September 17, 1942. During the accounting year ending on 
September 30, 1938, this company made a profit of Rs. 3,94,653, but it did not 
distribute any part of these profits by way of dividends to its shareholders 
who were three in number. Thereupon the Income-tax Officer took action 
under s. 23A (1) of the Act and ordered that all the assessable profits of the 
company should be deemed to have been distributed amongst the share- 
holders of the company. After the company was converted into a public 
company on September 17, 1942, an order was issued by the Income-tax 
Officer pointing out to the manager of the company that he had committed 
default under s. 18 (3A) and s. 18 (3C) in respect of.69 shareholders who were 
non-resident shareholders inasmuch as he had failed to deduct income-tax 
and super-tax from the dividends payable to these non-resident shareholders, 
and he thereupon passed an order under s. 18 (7) of the Act and issued a 
demand notice under s. 29 of the Act calling upon the company to pay the 
tax to him. It is against these two orders that an appeal was preferred to the 
Appellate Assistant Commissioner, who, under the income-tax law as applied 
to the Phaltan State, constituted the final Court of Appeal. The Appellate 
Assistant Commissioner decided against the assessee company on both these 
points, and a reference was made to the Kolhapur High Court. There is one 
other point which has also been agitated and which might be dealt with 
straightaway and which was whether the Appellate Assistant Commissioner, 
Mr. R. R. Kaulgud, who decided the appeal, was competent to do so under 
the law. The contention is that he has not been appointed by the Central 
Government as required under s. 5 (3) of the Act; but it is clear that under 
Phaltan Act No. III of 1941 by which the Income-tax Act was made applicable 
to the Phaltan State, the expression “Central Government” wherever it 
occurred in the Act was to be construed as Phaltan State and as Mr. Kaulgud 
was appointed by the Phaltan Durbar, his appointment is as valid as it had 
been made by the Central Government. | 
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The two main questions which we have to decide are really based on 
an agreement which was entered into between the Phaltan State and the 
assessee company on November 8, 1933, tke effect of which agreement was 
to exempt the company from payment of tax for a period of ten years. In my 
opinion the jurisdiction that we exercise in dealing with income-tax references 
is an advisory jurisdiction. It is a strictly limited jurisdiction and the limits 
of that jurisdiction are clearly laid down ir s. 66 of the Act. The nature of 
that jurisdiction is to advise on questions of law that arise out of orders 
made by the Appellate Tribunal, and the advice that we have to tender is 
based upon the provisions of law as contained in the Income-tax Act. We are 
not functioning as a civil Court dealing with contractual rights of parties, and 
I take the view that it is not open to us to construe the Income-tax Act in 
the hght of any agreement that was arrived at between the Phallan State and 
the assessee company. It may be that the assessee company has got contractual 
rights against the State arising out of that agreement, and it may be that the 
assessee company may be able to enforce those rights in a civil Court of law; 
but those rights cannot be considered or agitated before an advisory tribunal 
like us. All that we have got to do on these references strictly is to look at 
the two orders which are made and challenged and to consider whether those 
two orders are justified by the income-tax law; and it is not disputed by Sir 
Jamshedji that looked at it from that point o? view independently of the agree- 
ment, no objection can be taken to tha two orders made by the Income-tax 
Officer; but as the matter has been argued on the other footing also, namely, 
what is the effect in law of the agreement arrived at between the assessee 
company and the Phaltan State, I should also like to consider the matter from 
that point of view. 

Now, turning to the agreement, the two material clauses are cls. (15) and 
(16). Clause (15) provides that the net or gross earnings of the company will 
not be subject to the levy of any tax, cess or duty by the Durbar except as 
hereinafter provided. And what is hereinafter provided is contained in cl. 
(16) which provides that the Phaltan Durbar shall exempt the company in 
respect of its first sugar factory at Pimpalachi Wadi from payment of income- 
tax from the commencement of the company until the expiry of a period of 
ten years computed from the date of the regular manufacturing of sugar in 
the said factory. After the expiry of the said period the Phaltan Durbar may 
levy income-tax at a rate not exceeding one anna in a rupee on the net profits 
of the said sugar factory., In calculating the net profits the usual deductions 
in respect of depreciation etc. permissible under the Income-tax Act for the 
time being in force in Phaltan State shall be allowed. Now, as I read these 
two clauses, all that they mean is that although there may be a liability on 
the company to pay tax under the Income-tax Act, the Phaltan State agrees 
not to recover that tax from the assessee company for a period of ten years 
or, to put it in a different language, the coməany and the State agree that the 
company will not be liable to pay any tax for a period of ten years from the 
commencement of the company; and it is important to note that even after 
the expiry of ten years a specific agreement is entered into between the State 
and the company that whatever the rate of tax may be under the Income-tax 
Act, as far as this particular company is cancerned, it will pay taxes at the 
specific rate mentioned in the agreement. Now, Sir Jamshedji reads this 
agreement as if it exempted altogether the income of the assessee company 
from its total income which is liable to tax under the Income-tax Act. Sir 
Jamshedji wants us to read this agreement as if it constituted one additional 
provision to s. 4, sub-cl. (3), of the Act. Section 4, sub-cl. (3), of the Act 
contains various exemptions and those exemptions are exemptions of income, 
and the sub-clause provides that the various categories of income mentioned 
in that sub-clause shall not be included in the total income of the person 
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receiving them. Therefore for the purposes of the Income-tax Act, as all 
those categories of income mentioned in s. 4, sub-cl. (3), are not assessable 
income in the eye of the income-tax law, they cannot be looked upon as such. 
Now, I refuse to read cls. (15) and (16) of the agreement as bringing about the 
same result as s. 4, sub-cl. (3), of the Income-tax Act. Sir Jamshedji has argued 
that the Raja of Phaltan was all powerful and that he combined in himself 
the Executive, the Legislature and even the Judiciary, and therefore we must 
look upon this agreement as a fiat of the Sovereign and as a fiat amending 
sub-cl. (3) of s. 4 of the Act and giving an exemption to the income of the 
company comparable to the exemption given by the statute. It may be that 
the Raja of Phaltan combined all these functions in himself; but what we 
have to consider is what particular function was being discharged ‘when. this 
agreement was entered into between the assessee company and the Phaltan 
State. It could not possibly be said that it was the legislative function which 
the Raja of Phaltan was discharging when he entered into this agreement 
with the assessee company. It is clearly an executive act of the Phaltan 
Durbar, and an executive act cannot override and supersede a statute or a law 
of the country. Even though the Phaltan State might be supreme, the Raja 
of Phaltan could not by a mere executive firman override the provisions of a 
statute which he himself had put into operation in his own State. If that be 
the position, then the order made by the Income-tax Officer presents no diffi- 
culties. When we turn to s. 23A of the Act, the conditions necessary are 
either that there should be no distribution of profits or that the distribution 
should be less than sixty per cent. of the assessable income of the company. 
Now, Sir Jamshedji says that this section cannot apply because there is no 
assessable income of the company which can be distributed. Here again there 
is a clear fallacy, because the income that this company earned was certainly 
assessable to income-tax, and it could have been assessed to income-tax. The 
only relief that the assessee company got was that by an agreement with the 
State it was not made liable to pay the tax. Assessability of income and 
liability to pay tax are two different conceptions altogether, and I fail io see 
why the income of this company was not assessable to tax merely because the 
Durbar in its executive capacity had exempted the assessee company from 
payment of tax. Therefore once there was an assessable income and there 
is no distribution of profits at all, s. 23A would certainly come into operation. 

Then Sir Jamshedji points out that the assessable income of the company 
for the purpose of s. 23A is to be reduced by the amount of income-tax and 
super-tax payable by the company and Sir Jamshedji argues that this shows 
that this section only applies to those companies which pay income-tax or 
super-tax, The expression used is “payable by the company” or, in other 
words, income-tax and super-tax to which the company is assessed; and there 
is no difficulty in this case in holding that this company was assessable to 
income-tax and super-tax, and if no amount was in fact paid by the company, 
then no amount would be deducted from the assessable income of the 
company in order to determine whether. the profits distributed were less than 
sixty per cent. of the income or not. 

Then, Sir Jamshedji draws our attention to s. 23A, sub-s. (3), sub-cl. (i), 
which provides that where the proportionate share of any member of a 
company in the undistributed profits and gains of the company has been 
included in his total income under the provisions of sub-s. (1), the tax pay- 
able in respect thereof shall be recoverable from the company if it cannot 
be recovered from such member; and sub-cl. (iii) of s. 23A (3) provides that 
where tax is recoverable from a company, under this sub-section, a notice 
of demand shall be served upon it in the prescribed form showing the sum 
so payable, and such company shall be deemed to be the assessee in respect 

_of such sum, for the purposes of Chapter VI. Now, Sir Jamshedji says that 
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the company cannot be and is not an assessee because it has not paid any 
tax, but sub-cl. (iit) of s. 23A (3) makes the company a notional assessee 
and that is also only for the purpose of Chapter VI which a deals with 
the mode of recovery of tax. 

Therefore, in my opinion, even on the assumption that we are entitled to 
take the agreement between the State and the assessee company into con- 
sideration, the Income-tax Officer was fully competent to make the necessary 
order under s. 23A of the Act. 

With regard to the second question, Sir Jamshedji contends that the share- 
holders are not liable to pay any dividend and therefore such a dividend 
cannot be recovered from the assessee company itself. Now, in this case the 
Income-tax Officer had acted under s. 18 (34) and s. 18 (3C). Section 18 (3A) 
casts an obligation upon any person responsible for paying to a person not 
resident in British India any interest not being ‘Interest on Securities’, or any 
other sum chargeable under the provisions of this Act to deduct income-tax 
at the maximum rate; and s. 18 (3C) deals with the case of super-tax and 
casts a similar obligation to deduct super-iax; and s. 18 (3D) deals with the 
specific case- of a shareholder who is resident out of British India and casts 
an obligation upon the company to deduct super-tax in certain cases therein 
specified where dividend is payable to the shareholders resident out of British 
India; and the Income-tax Officer, as no income-tax or super-tax was deducted, 
proceeded against the company under s. 18 (7), which makes the company 
an assessee in respect of the tax which it should have deducted and, there- 
fore, the tax would be recoverable from the assessee company as if it was the 
assessee itself. Now, Sir Jamshedji says that the dividend which came to the 
hands of the shareholders was not liable to tax at all because the profits out 
of which dividends were paid were not liable to tax in the hands of the 
company, and Sir Jamshedji says that if an income bears a certain character, 
that character cannot be altered because it is transferred from the company 
to the shareholders. The principle which Sir Jamshedji enunciates is unex- 
ceptional, and I entirely agree with him that if the income bore a character 
which exempted it from payment of tax, then the mere fact that that incpme 
was transferred to the shareholders in the shape of dividends would not alter 
its nature or character and that income would still not be liable to tax. That 
principle has been recently enunciated or rather re-enunciated by the Privy 
Council in the case of Premier Construction Co., Ltd. v. Commr. of Inc.-tazx.' 
Their Lordships were considering the case of the agricultural income, and 
the principle that was laid down is that if the income received falls within 
the definition of agricultural income, it earns exemption in whatever character 
the assessee receives it. Therefore, in order to attract the application of this 
principle, the income must fall within one of the categories under s. 4, sub-s. 
(3). Once it falls under that category, wherever that income goes and in 
whosoever’s hands it finds itself, that income is exempted from tax. As I have 
pointed out earlier, in my opinion, the income earned by the company does 
not fall within the exempted clause laid down in s. 4 (3). It is not an 
exempted income; it is an assessable income; and the only peculiar feature 
about it is that the company is not liable to pay tax on its income by reason 
of a private agreement entered into between it and the State. Sir Jamshedji 
is right when he makes a grievance of the fact that in the order served by 
the Income-tax Officer the sections set out were s. 18 (3A) and s. 18 (3C) 
whereas with regard to super-tax it should have been s. 18 (3D), because 
s. 18 (3D) deals specifically with super-tax; but that is merely a procedural 
defect which cannot vitiate the order made by the Income-tax Officer. The 
claim made by the Income-tax Officer is clear and explicit and the error that 
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he has fallen into is that he has cited the wrong sub-section in place of the 
proper one which he should have done. 

The final contention urged by Sir Jamshedji is rather a desperate contention 
that we must look upon this agreement as a notification issued under s. 60 of 
the Act giving exemption to this particular income. Now, s. 60 empowers the 
Central Government to make an exemption, reduction in rate or other modi- 
fication, in respect of income-tax in favour of any class of income, or in regard 
to the whole or any part of the income of any class of persons. Now, it will 
be noticed that the two conditions that have got to be complied with are that 
before an income can be exempted from tax a notification must be issued by 
the Central Government; and it must be a notification in the Gazette. Now, 
in this case we must substitute the Phaltan State for the Central Government. 
It is impossible to look upon the agreement entered into by the Phaltan State 
with the assessee company as a notification issued by it within the meaning 
of s. 60, and even the second condition, namely, that the notification has got 
to be published in the official Gazette, has not been complied with, and, 
therefore, I cannot accept the contention put forward by Sir Jamshedji that 
we must treat the agreement between the Phaltan State and the assessee as 
a notification under s. 60 of the Act. 

The result, therefore, is that we must take the view that both the orders 
complained of are valid and proper orders. 

I will now proceed to answer the questions raised. 

References Nos. 24, 25 and 26 raise the same questions with regard to three 
consecutive accounting years. 

Question No. 1—In the affirmative. 

Question No. 2—In the affirmative. 

As regards Reference No. 27 in which one question is raised, the answer is 
that it is not competent to the Court to consider the agreement. But if it is 
competent, then the question must be answered in the negative. 

In Reference No. 28 which raises the same question as in Reference No. 27, 
the answer will be the same as in Reference No. 27. ` 

Assessee must pay the costs of all the references. 


TENDOLKAR J. I agree. Answer accordingly. 


Attorneys for assessee: Kanga & Co. 
Attorneys for Commissioner: Little & Co. ' 
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APPELLATE CIVIL. 


Before Mr. Justice Bavdekar and Mr. Justice Jahagirdax. 
SHIVPRASAD GANPATRAM MEHTA v. NATWARLAL 
i HARILAL JOSHI.* 
Hindu law—-Adophon—Giving away son in adoption—Mother giving away during father’s 
lifetime—Father lunatic and meapable of giving consent. 
Under Hindu law, a son may be given in adoption by his natural mother during the 
lifetime of his father, who ıs a lunatic and who is incapable of giving consent. 
Putlabai v. Mahadu!, relied on. 
Ramkrishna v. Laxminarcyan,2 distanguished. 
Surr to recover possession of property. 
The property in dispute belonged to one Keshavlal to whom the parties to 
the suit were related as shown in the following genealogical tree : 





Gaurishanker S TEN 
| Beas Pats 
| 
Keshavlal Sankli 
Kamla g (plaintiff) 
Natwerlal Shivprasad 


(def. 1) 


Keshavlal had a step-sister named Sankli, who was married to Ganpatram, 
and had a son Shivprasad. Keshavlal had a wife named Kamla, but had no 
issue. Keshavlal died on November 17, 1938. Kamla stepped into possession 
of his property. 0 

On August 11, 1935, Sankli (plaintiff) gave a notice to Kamla charging her 
with wasting the property. Kamla denied the charge on August 14, 1935. The 
plaintiff then filed a suit (No. 1245 of 1935) to restrain Kamla by injunction 
from wasting the property. The suit was unsuccessful on February 5, 1938. 
Next Kamla filed a suit (No. 142 of 1938) for a declaration that certain pro- 
perty belonged to Keshavlal though the sale-deed of it was taken in the name 
of the plaintiff. The suit was decreed on January 30, 1941, 

Meanwhile, on March 29, 1938, Kamla mortgaged one of the properties to 
defendant No. 3; and on February 14, 1940, she mortgaged another property 
to defendant No. 4. i 

Kamla adopted Natwarlal (defendant No. 1) as a son on May 16, 1938. He 
was given in adoption by his natural mother Parsan (defendant No. 2). Hari- 
shankar, the natural father of defendant No. 1, was living there, but he was 
a lunatic and incapable of giving his consent to the adoption. Kamla died 
on March 1 1940. 

During the pendency of Kamla’s suit of 1938, that is on July 9, 1940, the 
plaintiff filed a suit to have it declared that the adoption of defendant No. 1 
by Kamla was invalid for the reason that he was given in adoption by his 
mother during his father’s lifetime and that the plaintiff was entitled to the 
property as the reversionary heir of Keshavlal. 

The trial Judge’ found that the plaintif was the reversionary heir of 
Keshavlal, that the adoption of defendant No. 1 was valid though he 
was given away in adoption by his mother Parsan during the lifetime of his 
father Harishankar who was a lunatic and was therefore incapable of giving 
his consent to the adoption. The suit was accordingly dismissed. 

* Decided, December 10, 1948. First Ap- 1940 
peal No. 305 of 1945, from the decision of 1 (1908) 10 Bom. LR. 1134. 


B. G. Desai, Civil Judge (Senior Division) 2 (1920) 22 Bom. LR. 118], 
at Ahmedabad, in Special Suit No. 754 of ee 
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The plaintiff Sankli having died, her son Shivprasad appealed to the High 
Court. 


Purshottam Tricumdas, with C. G. Shastri, for the appellant. 
J. C. Shah, with N. C. Shah, for respondents Nos. 1, 2 and 3. 


BavpeKak J. The appellant in this case is the step-sister of one Keshavlal 
Gavrishankar who died on or about November 7, 1933, leaving behind him a 
widow Kamla but no son. Defendant No. 1 claims to be ‘the adopted son of this 
Keshavlal taken in adoption by the widow. There was a dispute between the 
parties in the trial Court as to whether the adoption as a matter of fact had 
taken place. But the learned trial Judge held upon overwhelming evidence that 
the adoption had as a matter of fact taken place, and the learned counsel who 
appears on behalf of the appellant has conceded his inability to persuade us 
against that evidence to hold that the adoption had not taken place. The boy was 
given in adoption by his natural mother. At the time of the adoption his natural 
father was alive. But even though it was contested in the trial Court that he 
was insane and incapable of giving his assent, here again upon overwhelming 
evidence the learned trial Judge found that since the year 1910 the natural 
father has been a lunatic and incapable of giving assent to the adoption. 

The only point which has been-argued before us is as to whether upon these 
facts the adoption would be a valid adoption. The learned counsel who 
appears on behalf of the plaintiff-appellant contends that the adoption is not 
valid because the father of the boy given in adoption was alive and had not 
consented to the adoption as he could not possibly consent being a lunatic. 
He concedes that during the lifetime of the father the son may be given in 
adoption by the natural mother. But. he says that in that case she must do 
so with the consent of her husband, and if the consent of her husband cannot 
be obtained on the ground that the husband is incapable of consenting, then 
the adoption is invalid. Modern Hindu law text books seem to suggest that 
in case the father of the boy given in adoption is a lunatic, then his wife has 
got the power to give the son in adoption. But when we look to the decided 
cases which are relied upon in support of this proposition, except in one case, 
we find that the dicta upon which the text books rely are obiter. Taking up 
the first authority which is relied upon, viz. Jogesh Chandra Banerjee v. 
Nrityakali Debi’, it is observed at p. 970 of the report of that case: 

“It is laid down by text-writers of authority, whose opinion is entitled to much con- 
sideration, that a wife may give away her son in adoption after her husband’s death, or 
when he is permanently absent, as, for instance, an emigrant, or has entered a religious 
order, or has lost his reason, provided the husband was legally competent to give away 
his son, and has not expressly prohibited his being adopted.” 

The authority quoted in support of this note is Mayne’s Hindu Law, Sth Edn., 

paragraph 120. Now, we have not been able to get this particular edition of 
Mayne’s Hindu Law. But Mayne’s Hindu Law, 10th Edition, 1938, mentions 
as authorities for the proposition that though a wife cannot give her son in 
adoption while her husband is alive and capable of consenting, without his 
consent she may do so after his death, or when he is permanently absent, as 
for instance, an emigrant, or has entered a religious order, or has lost his 
reason, Dattaka Mimansa, IV 10-12, Dattaka Chandrika, I, 31, 32, Mitakshara, 
I, xi, 9, Arunachellum v. Iyasamy,2 Huro Soondree v. Chundermony,® Rangu- 
bai v. Bhagirthibai,4 Mhalsabai v. Vithoba K. Gulve.® The other cases which 
are referred to are later and are Jogesh Chandra Banerjee v. Nrityakali Debi® 
and Raja Makund Deb v. Sri Jagannath Janamoni’. Now, out of these cases 


-1 (1903) ILR. 30 Cal. 965. 5 (1862) 7 BELC.R. (Appx.) xxvi. 
2 1 Mad. Dec. 154. 6 (1903) LLR. 30 Cal. 965. 


3 Sevest, 938. 7 (1923) LLR. 2 Pat. 469, 
4 (1877) LLR. 2 Bom. 377, ` } 
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again, the case of Rangubai v. Bhagirthibai was a case in which the natural 
father had given his consent to the adoption of his son on certain conditions, 
one of which was that the assent of Government should be obtained to the 
adoption. The assent of Government was not obtained to the adoption, with 
the result that the question arose as to wkether the adoption was a valid one 
when the mother had given the son in adoption without obtaining such con- 
sent, and it was then held that, 

“According to the Hindu law prevailing in the Bombay Presidency a wife is not 

competent to give her son in adoption against the will, express or implied, of her husband, 
the father of that son, or under circumstances from which the husband’s dissent can be 
inferred.” 
It is obvious from the facts which are stated that this report was merely 
concerned with a case in which there was the express prohibition of the 
husband against the giving of the son except under certain conditions. What 
was held was that in case certain conditions laid down by the husband had 
to be fulfilled, if they were not fulfilled, then the mother had no authority to 
give the son in adoption. 


The case of Mhalsabai v. Vithoba was a case of a son given in adoption by 

his mother after his father’s death, and upon the contention that the widow 
had given the son in adoption without authority, express or emplied, given 
by husband, it was observed that, “the cbjection was at variance with the 
books on Hindu law.” Reliance was placed in support of this observation on 
I Strange 82, I Strange 81, I Strange 95 and the Mitakshara. In the Mitak- 
shara to which Sir Thomas Strange referred, it was observed that 
“if the son was given by the mother in the father’s absence, or in case of his death, it was 
a good adoption and with reference to distress the same authority said that the prohibition 
regarded the giver only.” 
It was therefore held that “after the father’s death the mother can exercise 
his power of giving in adoption, and if he had not previously in his lifetime 
manifested dissent, his assent will be implied.” The ratio of the case there- 
fore was that assent was necessary, but wken the husband was dead, it will 
be implied from absence of dissent expressed before death. 


The other two cases which have been relied upon, viz. Arunachellum v. 
Iyasamy and Huro Soondree v. Chundermo~y are not available to us, though 
it appears from West and Buhler’s Digest of Hindu Law that the case of Huro 
Soondree v. Chundermony was a case exactly in point, the other case being 
again a case which was not concerned with an adoption in which the mother 
gave the boy in adoption without the consent of the natural father. There is 
thus no authority upon the proposition which we find enunciated in the Hindu 
law text books. The case of Mhalsabai v. Vithoba does indeed contain a 
reference to a passage from Mitakshara wh-ch would support the case of the 
giving of the son in adoption by his mother if the father is absent or is dead, 
provided it was a correct translation of the Mitakshara. But even though we 
have tried to obtain as many separate printed Sanskrit text books of Mitak- 
shara as we cau, we have not been able to get any texts which can be 
translated as was done in the case of Mhalsabai v. Vithoba, i.e. if the son is 
given by the mother in the father’s absence or in case of his death, it is a good 
adoption. 

On the other hand, in another case in the same volume, viz. Narayan Babaji 
v. Nana Manohar’, it was mentioned: 


“According to the highest authorities in repule in the Maratha country, the express 
sanction of the husband is indispensable to render valid an adoption made by the wife 
in his lifetime.” 


1 (1870) 7 BH.C.R. (A.CJ.) 153, 4 
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The case was a case of an adoption. by one Purshottam who had absconded. 
He was, therefore, absent, and if there was an authority of the Mitakshara to 
the effect that if the son was taken in adoption by the mother in the father’s 
absence, it was a good adoption, then in that case the decision would not have 
gone against the adoption in Narayan Babaji v. Nana Manohar. It is true that 
the case was a case of taking and Mitakshara may furnish an authority in 
respect of the wife giving a son in adoption in the father’s absence though it 
contained no such authority when the wife took a son in adoption but no such . 
authority is to be found. It is obvious therefore that we cannot place any 
reliance upon the translation of the Mitakshara or the extract from the Mitak- 
shara which is to be found in Mhalsabai’s case. 


The case of Jogesh Chandra Banerjee v. Nrityakali Debi, which contained the 
passage which we have quoted above, was itself a case of the giving in adoption 
of a son by a widow. In the other case which has been relied upon by the 
Hindu law text books, viz. Raja Makund Deb v. Sri Jagannath Janamoni, it 
has been observed “further it appears to be well-settled that a mother may 
‘give her son in adoption without her husband’s express consent in cases where 
such consent cannot be obtained, as where he is dead or has joined a religious 
order.” The text of Manu has already been quoted in an earlier part of this 
judgment. In Colebrook’s translation the words “with her husband’s assent” 
do not appear. Vijnaneswara’s comment is as follows: 


“Be who is given by his mother with her husband’s consent while her husband is absent 
or incapable though present, or without his assent, after her husband’s decease, or who is 
given by his father, or by both, being of the same class with the person to whom he is 
given becomes his given son (dattaka).” (Mitakshara, c. I, s. XI, v. 9.) 

Sir Thomas Strange says. 

“Of her own mere authority, the mother cannot, in general, give her son to be adopted, 
any more than she can adopt, her husband living; unless he have emigrated, or entered 
into a religious order. But his assent may be presumed; and, after his death, she does 
not want it, a widow having this power, and a wife, also, if the distress be urgent” (Hindu 
Law, Vol. I, pp. 81 and 82). 

The Dattaka-Mimansa and the Dattaka-Chandrika both recognise the right of 
a widow to give her son in adoption on account of the impossibility of obtaining 
her husband’s consent. (Dattaka-Mimansa, IV, 12; Dattaka-Chandrika, I, 31). 

But the case itself was a case of a son given in adoption by a widow, with 
the result that it does not furnish any direct authority upon the question of the 
powers of a wife to give her son in adoption in the absence of her husband 
whose consent cannot be obtained on account of lunacy. 

We must therefore dispose of this question upon the texts of the ancient 
Hindu law writers and upon the principles which can be deduced from them. 
It has got to be remembered that the ancient Hindu law text book writers did 
not contemplate all the conditions which have arisen as society advanced. It is 
true that the particular circumstance upon which we do not find any express 
authority in ancient Hindu law texts is one which cannot but have arisen in 
ancient times, so that as far as that particular circumstance is concerned, it 
is not possible to say that it was not in their contemplation 
because the society was at a less advanced stage. But the fact remains that 
when they stated the law, they stated it with reference to the circumstances 
which were arising frequently then, and one circumstance which was not in 
their contemplation was the one with which we are concerned in the present 
case. That is, where the husband is a lunatic and the wife is called upon to 
give her son in adoption. In any case there is no specific reference to the 
powers of a mother to give a son in adoption in these circumstances in any book 
having authority in Bombay and we shall now proceed to consider the relevant 


views of the ancient Hindu law writers. 
L. R.—47 
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First of all there are the texts of Smriti writers. The principal among them 
is Manu who says at Ch. IX, verse 168: 

arat fiat at carat wate: gaa 1 age ARR a dat cfr: ge: 
This may be translated as 
“He is called a son given whom his father or mother affectionately gives as a son, being 
alike (by class) and in a time of distress; confirmmg the gift with water.” ` 
It is obvious from this that so far as Manu is zoncerned, he made no distinction 
between the power of the father and the power of the mother to give the son 
in adoption, and this conclusion is supported by an authority which is of para- 
mount importance in the area from which the present appeal comes before us, 
viz. Gujarat, that is Nilakantha. He has quoted this verse in his Dattaka 
Prakaranam and quoted with approval the comment of the commentator 
Madana upon it: 

at wearer fide wera froma ana 1 saa g carafe aaa: | 
Gharpure translates it as follows: 

“From the word 4 it means that if the mother is not present, the father alone may 
give away the son and in the absence of the father, the mother alone can give away. If, 
however, both of them are available, then even both, so says Madana.” 

Then we come to Yajnavalkya Smriti. He says in v. 130 of Dayabhaga as 
follows: 

aara aa at ae GAT Fda WaT 
Here again the father and the mother are koth placed on the same level. It is 
said that the father may give and also the mother may give. 

It is true that there is one Smriti writer who lays down restrictions upon the 
power of the mother, whether in the matter of giving in adoption or taking in 
adoption and as a matter of fact whenever in this Presidency it has been held 
there were limitations upon the power of a woman to adopt the principal 
authority which has been relied upon in support of the proposition that she 
had no power in a particular case is that writer. His dictum, leaving aside 
certain other observations with regard to the adoption of an only son, with 
which we will not be concerned in the present case, is as follows: 


a g oft qiemsfapdiareracargararad : 
which means that a woman should not give cr take a son in adoption otherwise 
than with the consent of her husband, and it has been argued all along, placing 
reliance upon this dictum, that the widow has no power to adopt and the con- 
tention raised before us relying upon this dictum is that a wife cannot give in 
adoption unless with the express authority of her husband. Now, if the matter 


‘has stood as between these two dicta, it is obvious that greater weight would 


have had to be given to Manu and Yajnavalkya, the combined authority of 
which two Smriti writers is obviously greater than that of Vashistha. But the 
text of Vashistha has been quoted both in the Mitakshara and the Mayukha 
books which are authority in that part of the presidency from which the case 
comes before us, and the authors of these tvo books have acted upon this text 
to some extent. They have regarded it as of authority and have been at pains 
to place some restrictions upon the power of a woman to adopt, whether be- 
fore her husband’s death or after her husband’s death: The text cannot there- 
fore be ignored on the ground that Manu oz Yajnavalkya places no restriction 
on the powers of a mother to give or take a son in adoption. 

Now, it appears that there was some edition of the Mitakshara available to 
the author of Stoke’s Hindu Law, which gave a verse of which the translation 
according to Stoke is as follows:— 

“He who is given by his mother with her husband’s consent, while her husband is 
absent, (or incapable though present) or (without his assent) after her husband's decease, 


1948.] ` SHIVPRASAD GANPATRAM V, NATWARLAL (4.C.J.)—Bavdekar J. 789 


or who is given by his father, or by both, being of the same class with the person to 
whom he is given, becomes his given son.” ` 

Stoke mentions after the words “ (or incapable though present)” and “(without 
his assent)” that these words are of Balambhat. Now, Balambhat was an 
author of the commentary upon Mitakshara. If the words were of the com- 
mentator, it is not quite clear to us why Stoke mentions those words in the 
translation which he gives of the Mitakshara. But the printed text of the 
Mitakshara which has been available to us, Gharpure’s 1914 Edition, does 
not give any words which will correspond to the words “incapable though 
present” or “without his assent.” _ 

That text is as follows: 


ara mian sites st ar wate fran arava ara gaia ret dae wet ea 


That means that if we were to follow our own translation “he is an adopted 
son who is given by the mother with her husband’s consent when her husband 
has gone on a long journey or is dead or who is given by the husband or by 

both to a person of the same class.” We think that Vijnanesvara did 
` not contemplate a case in which the husband would be present and 
yet at the same time the wife would give the son in adoption. He 
contemplates cases in which the husband would be absent due to causes such 
as death or going away on a long journey. In the latter case it would be 
difficult though not impossible to obtain his consent. In the former it would 
be impossible to obtain it-unless he had consented before his death and yet he 
makes the consent of the husband necessary in those two cases. For the case 
where the husband ‘is present, he takes it for granted that the husband will 
give the boy in adoption himself. It is true that even though that is the natural 
translation of the Mitakshara, the legal position so far as adoption by a widow 
in this Presidency is concerned, is that the consent of the husband is not 
necessary in case he dies without having prohibited the adoption, and the 
widow can take a son in adoption after his death. But that decision, we find, is 
based upon the Vyavaharamayukha which is a book of paramount authority in 
Gujarat and of a sufficient authority in the rest of Western India, though there 
its authority is subordinate to that of Mitakshara. The leading case upon the 
point is Rakhmabai v. Radhabai' and in that case the power of a Hindu 
widow to adopt a son without the consent of her husband was based upon 
earlier instances which are referred to at p. 187 of the report of that case and 
also upon the opinion of Shastris who had been consulted, the majority of 
whom were of the view that a widow could adopt after the death of her 
husband, if there was no prohibition from the husband during. his lifetime. 
But that does not seem to us to alter the manner in which Vijnanesvara 
looked at this matter and he thought that the consent of the husband was 
necessary if he was dead or if he had gone away on a long journey. 

Nilakantha also Has dealt with the same question. He quoted, first, the 
- dictum of Vasistha which we have already mentioned above, and then in the 
process of commenting he has restricted the operation of the dictum that the 
consent was necessary to the case of a woman who was adopting during the 
lifetime of her husband. He says in this connection : 


waqar g awa va geria, fararared at fare l agaaa aAa wafer i 
That means that the husband’s permission, however, is intended only for a 
woman whose husband is alive for evident worldly reasons. Vyavaharama- 
yukha, Part I, 1924 Edn., by Gharpure, at p. 79. He has given the reason as 
to why even though there is not in the original text of Vasistha any exception 
to the rule that the consent of the husband is necessary, he confines the case 
when the consent of the husband is necessary to those in which the husband 


1 (1868) 5 BH.CR. (A.CJ.) 181. 
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is alive. According to Gharpure the trans_ation of the relevant portion of 
Vyavaharamayukha is as follows: 

“But (an adoption) by a widow, (could be made) even without it, by the assent of her 

father, or in his absence, by that of the jnati... ‘The father should protect (a woman 
while) a maiden daughter, the husband, when (she is) married, the sons in (her) old age; 
in their absence their jnatis. A woman has no independence at any time.’ Thus her de- 
pendence on the husband has been mentioned as having reference to a particular state 
alone. In his absence or owing to his infirmity om account of old age or otherwise, her 
dependence rests even on her sons, ete.” 
It is obvious therefore that in giving his reasons as to why.the consent of her 
husband was not necessary in the case of a widow, Nilakantha said that when 
the husband is alive the consent is necessary because she is deperident at the 
moment upon her husband. When the husband dies, she would not be 
dependent on him, and the consent of the husband is therefore not necessary. 
Therefore he has specifically stated that a widow has as a matter of fact got 
an inherent right to adopt. (See Gharpure’s “Translation of Vyavahara- 
Mayukha”, Part I, 1924 Edition, pp. 79 and 80). It would be clear therefore 
that even though the commentators, viz. Vijnanesvara and Nilakantha, 
were inclined to place a restriction upon the power of a woman to adopt, 
they were not prepared to say that she had in no case a power to adopt or the 
power to give in adoption a son except without the assent, express or neces- 
sarily implied, of her husband and Nilakantha with whom we will be concern- 
ed in the present case because it comes from Gujarat, was prepared to restrict 
tle operation of the dictum of Vasistha to cases in which a woman’s husband 
was alive. It is true that he did not deal with the case which has now arisen 
before us, i.e. a case in which a woman whose husband was a lunatic gave 
her son in adoption without her husband’s consent because the husband’s 
consent obviously could not be obtained, he being a lunatic. But we are not 
prepared to take, because Nilakantha did nct deal with that question, that he 
wanted the husband’s consent in all cases in which the husband was alive. As 
a matter of fact if we look at Gharpure’s translation, what he means to say is 
that the condition of the husband’s consent cannot possibly be applied to a 
case in which he is dead. We have no doubt that the words which he has 
used are capable of bearing the interpretation that he accepted the dictum of 
Vasistha in so far as it made the husband’s consent necessary within his life- 
time. But the case before us is not expressly dealt with, and it appears to us 
therefore that it is open to us to deal with the case upon the principles which 
we can deduce from the texts which we have so far mentioned. 

It is necessary to refer now to two other books which are of authority in 
Gujarat, though that authority is subordinate to that of Nilakantha. They are 
Dattaka Mimansa and Dattaka Chandrika. These books are not commentaries 
upon any Smritis. They are independent treatises and among them Dattaka 
Mimansa is of greater authority than Dattaka Chandrika. Dattaka Mimansa 
deals at c. IV, v. 10, with the dictum of Vasistha: 

q g cl rear R piae raaa rare: | 
The whole of the text is not ited but the opening words qì qidtifan 
are quoted, which seems to indicate that the reference here is to the 
text of Vasistha. That would also be clear from the fact that after mentioning 
that “with the husband’s assent a woman also is competent,” the author says, 
“accordingly, Vasistha adds “unless with tke assent of her husband.” Then 
he goes on to refer to the words “whom his mother or his father give” and 
“his mother or father give,” which are extracts from Manu and Yajnavalkya 
again and says “As for what is contained in these passages, as intimating the 
equality of the father and mother; that is merely with reference to the assent 
of the husband. It would appear therefrom that he was prepared to accept 
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Vasistha in preference to Manu and Yajnavalkya in so far as he said that the 
assent of her husband was necessary in case he was present. It is true that 
Dattaka Mimansa, c. IV, vv. 10 and 11 by themselves do not refer to the 
presence of the husband, but that this has been meant would seem quite clear 
from Dattaka Mimansa, c. IV, v. 12, which runs as follows: 

“Tt must not be argued that thus the gift of her son by a widow, though during a season 
of calamity, could not take place, on account of the impossibility of the assent of her 
husband; analogous (to her incapacity) to adopt. For, by referring to the instance 
recorded of Galava, such gift may be inferred as legal, and the singular number, indicating 
independence of another, is used.” 


Now, this text shows that even though Dattaka Mimansa, c. IV, vv. 10 and 11, 
has made the husband’s assent necessary for the validity of the adoption by 
the wife or widow, Nanda Pandita, who was a reactionary inasmuch as he 
said that a widow could not adopt at all unless there was express assent from 
the husband, has gone on to make a distinction between the cases of giving 
and the cases of taking. He says explicitly that even though the husband’s 
assent is necessary for taking in adoption, the case of giving stands on a 
separate footing, and in support of this, he relied upon the instance of Galava 
who was given by his mother in adoption without the permission of his father 
Vishwamitra. The Dattaka Mimansa which is an authority in Gujarat thus 
makes a distinction between the cases of giving and the cases of taking, and 
says that the wife could give in adoption the son, though it says that that 
could only be done in times of distress. In our view, if Nilakantha had before 
him the case of giving in adoption by the wife of a lunatic, he would have 
followed the same line of reasoning. It has got to be remembered that the 
reason why he says that the consent of the husband is not necessary to the 
taking in adoption by a widow is that the widow’s dependence upon her 
husband is spoken in reference to a particular condition and if the wife is 
dependent upon her husband during his lifetime, when he is dead, she is no 
longer dependent upon him, and so his consent is not needed. It follows 
- logically from this that the consent of the husband is not necessary for giving 
when he was a lunatic, because if the husband was a lunatic, it could not 
possibly be said that the widow was dependent upon him. As a matter of fact, 
if we refer to the passage from Nilakantha giving his reasons as to why the 
consent of the husband was confined to those cases in which the woman's 
husband was alive, he says that the widow was not dependent upon the 
husband in other circumstances; for example, he refers to old age and infirmity. 
It is obvious therefore that it could not possibly be said that the widow would 
be dependent upon her husband in case the husband was a lunatic, and we 
feel quite certain therefore that if Nilakantha had before him the case of giving 
in adoption by the wife of a lunatic, he would have, following his own reason- 
ing, said that the husband’s assent was not necessary. That, as a matter of 
fact, appears to be the view of Dattaka Mimansa in c. IV, v. 12. 


it is true that Dattaka Mimansa confines itself to the case of the validity 
of an adoption in which the widow gives a son in adoption during a season of 
calamity and justifies it by an illustration of a son given in adoption apparently 
during such a period. But these words which are to be found in the texts 
of the ancient Hindu law text writers as to a season of calamity have not in 
any case been insisted upon as a condition precedent to the validity of an 
adoption. As the Mitakshara mentions Vyavaharadhyaya, leaf 54, Side 1, 
line 3, “aga aa: meaning thereby as Balambhati and Subodhini 
both mention “not the taker” so the adoption of a boy given even 
otherwise than in time of distress is still a valid adoption. In our view 
therefore there is no reason why we should regard a season of calamity as a 
condition precedent for dispensing with the consent of the father. Nor is 
there any difficulty in extending the power of giving in adoption from 
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the case of a widow to the wife of a lunatic. If a widow has the power to 
give a son in adoption that is on one of two possible grounds. She has an inde- 
pendent power to give her son in adoption though it is subject to the 
paramount authority of the husband who can prohibit her from giving the 
son in adoption. In that case, a lunatic’s wie has the same power subject to 
the same limitation. In the alternative, if consent is necessary and is dispensed 
with on the ground of the impossibility of obtaining it, there is no reason 
why it should be regarded as indispensable in the case of a lunatic’s wife. We 
would ourselves base the power of a lunatic’s wife on the ground of her 
independence which is mentioned more than once in the ancient Hindu law 
texts. 

In that view, we distinguish the case of this Court in Ramkrishna v. Laxmi- 
narayan'. It was held by Sir Norman Macleod and Mr. Justice Fawcett, 
without giving any elaborate reasons, that “under Hindu law, the wife of a 
lunatic cannot make a valid adoption.” The case undoubtedly creates some 
difficulty inasmuch as the text which has been relied upon for the necessity 
of consent of the husband is the same in the case of giving as in the case of 
taking. We find, however, that such an eminent authority as Nanda Pandita 
makes a distinction between the case of giving and the case of taking, and 
he has stated that the authority of a wife in the case of giving is much greater 
than in the case of taking. If we look at the matter from the point of view of 
convenience, which is one of the reasons why the consent of the husband was 
held necessary in Narayan v. Nana?, it would be found that there are fewer 
reasons for making the condition necessary in the case of giving than in the 
case of taking. Suppose, for example, a person had migrated or gone on a 
long journey, it was pointed out by this Court that it would lead to considerable 
inconvenience to hold that the wife is entitled to make an adoption. It may 
easily happen in that case that the husband may make an adoption in the 
country in which he has gone and the wife may make an adoption not knowing 
that as a matter of fact the husband had already adopted. Such a case is not 
likely to arise in a case where a woman gives a son in adoption. In such a 
case at the most what may happen is that if the husband finds that an adoption 
bas taken place, he may regard it as having occasioned from a religious point 
of view a loss to him of ason. The present case is one of a lunatic. But even 
in such a case one can conceive of a husband having regained sanity and 
finding that a boy whom he liked better than others had been as a matter of 
fact lost to the family by having been given in adoption. But in our view, 
the advantages are much greater than the disadvantages. It is obvious that 
when a mother gives a son in adoption, she is, in the first instance, assisting 
seme one to obtain a son. That would make for greater acquisition of religious 
merit by the latter. In the second instanca by the giving in adoption the 
natural son would find a better home and better conditions in life. In our 
view, therefore, the view which the Dattaka Mimansa has given in c. IV. , ve 12, 
should prevail. 

The learned counsel who has appeared on behalf of the respondent has also 
drawn our attention to the Dattaka Chandrika, which has been quoted in 
Mayne, as I have already mentioned, as en authority for the proposition 
which Mayne enunciates. It mentions in c. I, els. 31 and 32: 

“But by a woman, the gift may be made with her husband’s sanction if he be alive, or 
even without it if he be dead, have migrated or entered a religious order—accordingly 


Mere let not a woman either give or receive a son unless with the assent of her 
usband. 


“32. Now if there be no prohibition, even there is assent; on account of the maxim: 
‘The intention of another, not prohibited; is sanct:oned? Yajnavalkya suggests, the inde- 
pendency of the woman. ‘He whom his father or mother gives is a son given.’—Also 
in another place: ‘deserted by his father and mother or either of them. ” 


1 (1920) 22 Bom. L.R. 1181. 2 (1870) 7 BACR. (A.CJ.) 153. 
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In so far as the first part of cl. 32 is concerned, we think that it would be 
difficult to apply it in this case. No doubt if.a son was given in adoption by 
a mother, the husband being present, in the absence of any evidence that the 
husband has expressly dissented, sanction could be easily inferred, but before 
it could be inferred, there must be in the person whose consent is to be in- 
ferred the capacity to prohibit or consent. If the person is a lunatic and he 
is not capable of consenting, then it is obvious that he is not capable of prohi- 
biting either. The aphorism, “The intention of another, not prohibited; is 
sanctioned” corresponds to the doctrine applied by English Courts, i.e., silence 
is consent, and it is obvious that before such silence can be regarded to be 
evidence of consent, it must be the silence of a person who could have objected 
which he could not do if he was a lunatic. But we think that cl. 32 supports 
the conclusion which we have arrived at from the texts of Manu, Yajnavalkya, 
and Nilakantha inasmuch as the author of Dattaka Chandrika mentions 
“Yajnavalkya suggests, the independency of the woman” in so far as he says, 
‘He whom: his father or mother gives is a son given.’ Also in another place 
he says: “deserted by his father and mother or either of them.” The view 
which the author. of Dattaka Chandrika took therefore was that the mother 
had got an independent right of giving a son in adoption. The reference 
obviously is to giving and not to taking. 


That as a matter of fact has been the view of this Court in Putlabai v. 
_Mahadu'. That was-a case in which the question arose as to the validity of 
an adoption of a son who was given by his mother who had remarried after 
the death of the father. The earlier view which was taken in such cases was 
different. But in this case it was observed that according to the ancient 
Hindu law texts having authority in Western India the right of the female 
parent to give her son in adoption results from the maternal relation and is not 
derived by delegation from her husband. In support was quoted Manu, IX, 
168, Yajnavalkya, II, 135, Mitakshara Book XI, 9 and 10. Then it is observed 
at the bottom of the page: 


“In Mandlik’s Hindu Law, p. 468, we find the following passage which accords with the 
conclusions at which we have arrived. ‘The widow’s power of giving in her own right 
has by some been questioned but as’ it seems to us on very insufficient grounds. In point 
of fact the texts by themselves are more clearly in favour of her competency to give 
than her ability to take and all the Digests held authoritative on this side of India are 
equally pronounced in her favour. Nanda Pandita himself, though he would wish for 
permission for a widow to take, is obliged to hold that Manu’s texts being express in 
favour of the mother or the father being able to give the widow has the right to give.” 
It appears to us that if it is to be held that a widow has got a right to give 
without the assent of her husband because of Manu’s and Yajnavalkya’s texts 
which were expressly in favour of both the mother and the father acting 
independently, then the least we can do when the wife has given a son in 
adoption while the husband was living is to confine the dictum of Vasistha 
that the consent is necessary to those cases in which it is possible to obtain 
the husband’s consent, i.e., in cases in which the husband has gone away some 
distance though for the purpose of this case it is not necessary to go into the 
question of the necessity of consent in those cases. In this case in our view, 
the independent authority of the wife to give her son in adoption could be 
exercised by her even without the assent of her husband. The adoption was 
therefore a valid adoption. 


In that view of the case, the appeal must be dismissed with costs. 
Appeal dismissed. 


1 (18908) 10 Bom. LR. 1134. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 


VISHWANATH MAHADEV ADHIKARI v. KRISHNAJI 
` RAMCHANDRA BODAS.* 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 56 (2),f 4—Re- 
trospective effect—Repeal of Bombay Act XXVIII of 1939—Appeals pending at date 
of repeal—Such appeals whether governed by Bombay Act XXVIII of 1947. 

The Bombay Agricultural Debtors Relief Act, 1947, s. 56 (2), proviso 1, gives retros- 
pective effect to the provisions of the Act as far as pending applications are concerned. 
Hence, although an application was filed when the old Act (Bom. XXVIII of 1939) 
was in force, by virtue of the passing of the new Act (of 1947) the provisions of 
the new Act would apply to the application pending under s. 4. 

As regards proviso 2 to s. 56 (2), its language makes it retrospective in its effect. 
It says that the appeals shall be continued and disposed of as if they were appeals 
under the new Act, which means that all the provisions of the new Act shall apply 
to the appeals which are pending—that is, the substantive law as well as the proce- 
dural law brought into force by the new Act. 

Proviso 3 to the sub-section, in cases where appeals have not been preferred, lays 
down that appeals shall be presented as if they were appeals from the decisions, 
orders or awards passed by a Court under the new Act and shall be disposed of 
accordingly, which means that it has a retrospective effect. 

ProceEpines under the Bombay Agricultural Debtors Relief Act. 

Krishnaji (opponent) applied to recover his money due from Vishwa- 
nath (petitioner), his father and three brothers, to the Debt Adjustment 
Board, Kankavli, Devgad, under the Bombay Agricultural Debtors Relief 
Act, 1939. The chairman of the Board (M. Y. Gupte) held, on Decem- 
ber 4, 1946, that the petitioner was liable to pay a sum of money to the 
opponent, by resorting to the provisions of the 1939 Act. 

On January 27, 1947, the petitioner appealed to the Civil Judge (Senior 
Division) at Ratnagiri, against the order. On May 27, 1947, the new Bom- 
bay Agricultural Debtors Relief Act of 1947 came into force, while the 
appeal was pending. On June 17, 1948, the Judge dismissed the appeal 
and allowed cross-objections by holding that the petitioner was not a debtor 
under the Act, and vacating the order passed by the Board as respects him. 

On June 25, 1948, the petitioner applied to the High Court in revision 
contending, among other things, that the rew Act of 1947 having come into 
operation while his appeal was pending before the Court, it was an error not 
to apply the provisions of that Act in view of its s. 56. 


G. R. Madbhavi, for the applicant. z 
M. G. Chitale, for the opponent. 


CmacLa C.J. A very short point arises for determination in these civil 
revision applications. Certain applications were filed for adjustment of debts 
under the Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1939), 
and from the decisions of these applications appeals: were preferred as con- 
templated by that Act. While the appeals were pending, Act XXVII of 
1939 was repealed and Act XXVIII of 1947 was enacted, and the question 
that we have to consider and decide is whether the appeals should be dis- 
posed of according to the provisions of law contained in Act XXVIII of 1947 
or according to the provisions of law as contained in Act XXVII of 1939. 


Now, the material provision which 


’ Decided, June 20, 1949. Civil Revision 
Application No. 639 of 1948, from the deci- 
sion of V. S. Desai, Civil Judge (Senior 
Division), with A. P., at Ratnagiri, in Civil 
Appeal No. 25 of 1947, confirming the order 
passed M. Y. Gupte, Chairman, Debt Ad- 
justment Board, Kankavli, Devgad, in Ap- 


helps us to decide this question as 


plications Nos. 6 and 8/6 of 1946. 

į The sub-section runs as follows:— 

The Bombay Agricultural Debtors Relief 
Act, 1989, is hereby repealed. 

{Then follow provisos set out in the 
judgment.] 
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contained in Act XXVIII of 1947 is s. 56 and in that section there are three 
provisos to which a reference might be made. The first proviso is : 

“Provided that all proceedings pending before any such Board shall be continued 
before the Court as if an application under section 4 of this Act had been made to the 
Court.” ji 

The second proviso is : , ; 

“Provided further that all appeals pending before any Court under the repealed 

Act shall be continued and disposed of as if they were appeals under this Act.” 


And the third proviso is: 

“Provided also that all appeals against decisions, orders or awards of any Board 
established under the repealed Act which but for this Act would have lain shall when 
presented be deemed to be appeals from the decisions, orders or awards passed by a 
Court under this Act and shall be disposed of accordingly.” 


Now it cannot be disputed, and Mr. Chitale for the opponent has not dis- 
puted, that the first proviso gives retrospective effect to the provisions of 
Act XXVIUO of 1947 as far as pending applications are concerned. There- 
fore, although an application was filed when the old Act was in force, by 
virtue of the passing of the new Act the provisions of the new Act would 
apply to the application pending under s. 4. It is also difficult to dispute 
that with regard to the third proviso, in cases where appeals have not been 
preferred, the proviso lays down that appeals shall be presented as if they 
were appeals from the decisions, orders or awards passed by a Court under 
this Act and shall be disposed of accordingly, and therefore this proviso also 
gives retrospective effect to the provisions of this Act with regard to those 
appeals which have not yet been preferred because the appeals are to be 
deemed to have been from decisions passed by a Court under the new Act 
and therefore a Court under the new Act would necessarily apply the new 
Jaw as enacted by Act XXVIII of 1947.’ But, says Mr. Chitale, that as far 
as the second proviso is concerned, appeals which were pending should be 
disposed of according to the old law and not according to the new law, and 
Mr. Chitale’s contention is that the legislature has not chosen to give re- 
trospective effect to this particular provision with regard to pending appeals. 
Mr. Chitale says that the second proviso only deals with the procedural 
aspect of appeals and not with regard to the substantive law that has got 
to be applied to appeals which were pending when the new Act was passed. 
Therefore, according to Mr. Chitale, if the Boards from which the appeals 
are preferred decide the applications correctly according to the law then 
obtaining, the appeal Court under the new Act could not interfere with 
those decisions if those decisions were not in conformity with the new law 
which came into force by Act XXVIII of 1947. Now, if Mr. Chitale’s con- 
tention was correct, it is difficult to understand why the second proviso was 
enacted at all, because it is a well established canon of all procedural Legis- 
latfon that it applies to all pending proceedings at the date when it comes 
into force. Therefore, even if this proviso did not find a place in the 
statute, pending appeals would be governed by the procedure laid down 
by the new Act at the date when the appeals came to be heard by the Court 
of appeal, and therefore we cannot accept Mr. Chitale’s contention that the 
only intention of the Legislature in enacting this proviso was to lay down 
that procedurally the Court of appeal shall dispose of the appeal according 
to the procedure laid down by Act XXVII of 1947. Further, in our opinion, 
the language used in the second proviso is fairly clear and explicit and 
makes this proviso retrospective in its effect. What the Legislature says 
is that the appeals shall be continued and disposed of as if they were appeals 
under this Act, which clearly means that all the provisions of this Act shall 
apply to the appeals which are pending. The appeal Court is asked to treat 
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the appeals as if the new Act was in force ‘and not the old Act, and in dis- 
posing of those appeals the appeal Court has to consider the substantive 
law as well as the procedural law brought into force by Act XXVIII of 
1947. Therefore, in our opinion, the appeal Court set up by Act XXVIII 
of 1947 must dispose of the appeals pending before it in accordance with the 
provisions of law laid down in the new Act. The learned Judge below took 
the contrary view. < 

We would, therefore, set aside the order of the lower Court and send 
these appeals back to the District Court with instructions that they should 
be disposed of in accordance with the law contained in Act XXVIII of 1947. ` 
No n as to costs here. Costs before the District Court costs in the 
appeal. 


Order set aside. 


Before Mr. Justice Bhagwati and Mr. Justice Dixit. 
DISTRICT LOCAL BOARD, JALGAON v. KRISHNA SAKHARAM PATIL.* 
Bombay Primary Education Act (Bom. IV of 1923), Sec. 8—AUowances payable to teachers at time 
of transfer of their employment to local authority—Wh ether local authority has power to discontinue 
such allowances—Meaning of “ altered’? in proviso to 8. 8(2) of Act. 

The terms and conditions of employment of primary teachers, who were taken over and 
employed by the local authorities under s. 8(Z) of the Bombay Primary Education Act, 1923, 
are absolutely safeguarded to them and are not to be touched at all in spite of the general 
provision contained in s. 8(2) of the Act except in the manner laid down in proviso (b) to 
s. 8(2). s 

The word “alter ° in proviso (b) to s. 8(2) of the Bombay Primary Education Act, 1923, 
means only change or modify or revise but not abolish. 

Section 8(2) and proviso (b) thereto of the Bombay Primary Education Act, 1928, lays 
down that there is no absolute power in the local authority stepping into the shoes of the 
Government to discontinue the allowances whick were payable to the teachers at the time 
of the transfer of their employment from the Government to the local authority and that 
the only thing which it was open to the District Local Board or the local authority to do 
was to alter or revise or change the scales of pay and allowances applicable to these teachers 
at the time when they were taken over and employed by them with the sanction of the 
Provincial Government, but not in a manner so as to involve the abolition or extinction or 
discontinuance thereof. 


Tox suits were filed by Krishna and others (plaintiffs) who were Head Masters 
and First Assistants in charge of the primary schools under the administration of 
the District Local Board, East Khandesh, Jalgaon, (defendant No. 1). 

Before the enactment of the Bombay Primary Education Act, Bom. IV of 1923, 
the primary schools were under the Government and all teachers in those primary 
schools were employed under the Education Department of the Provincial Govern- 
ment. When the Bombay Primary Education Act was enacted it provided for 
absorption of existing educational staff by the local authorities and relevant provi- 
sions were enacted in the Act providing for such absorption. This transfer of 
primary teachers from the employment of tae Government to the employment 
of the local authorities took place with effect fram July 1, 1925. Before that, how- 
ever, there had been certain revision of the scales of pay granted to the primary 
teachers by the Government as a result of the deliberations of a committee which 
had been appointed by the Governmentin that behalf. The Government had pass- 
ed on March 24, 1924, a resolution with reference to the revision of time scales and 
selection grades of the primary teachers in their employ and the resolution put 
forward a scheme for the revision of pay of those teachers. Certain scales of 

+ Decided, December 17, 1948. Second in Apveal No. 237 of 1948, reversing the decree 


Appeal No. 81 of 1945, from the decision of passed by N. V. Ransubhe, Civil Judge (Senior 
D. IX. Patil, Assistant Judge at Jalgaon, Division) at Jalgaon, in Suit No. 455 of 1941. 


od 
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pay were sanctioned with effect from March 1, 1928, and the question of the allow- 
ances to be given to the Head Masters and the scales thereof was held over for the 
time being pending further consideration. This appears to have been ultimately 
decided by the Government as incorporated in their resolution dated March 19, 
_ 1926. By that resolution of March 10, 1926, the Government endorsed certain re- 
commendations of a committee which had been appointed by them in this behalf 
and resolved that the duty allowances (then termed special pay) should be granted 
on the lines suggested by the committee in para. 2 of t eirreport. These allowances 
were calculated on the basis of average attendance for two years instead of one year 
and the whole of the extra expenditure to be incurred in the current year on account 
of these allowances was to be met from the budgetary provision under the head 
“81-C, Education Primary-Grants to Local Bodies for Primary Education.” The 
allowances to be paid to the Head Masters were mentioned in para. 2 of the re- 
commendations of the committee and they were based upon the size and importance 
of the school and were to be paid whether the Head Master was permanent or acting. 
The allowances were to be treated as special pay, i.e. they were to be taken into 
account in calculating leave allowances and pensions. These allowances were to be 
given not only to the Head Masters but also to the First Assistants in certain cases 
therein specified. This was the resolution of the Government which put on definite 
basis the allowances to be given to the Head Masters and the First Assistants in 
the primary schools. The Government; accordingly, passed orders on June 21, 
1926, for the adoption by the local authorities on the lines accepted by them in their 
resolution dated March 10, 1926, and ultimately by their resolution dated July 12, 

1929, confirmed the position that the scales of pay and the scales of allowance which 
had been thus sanctioned by them would count for the purpose of the grant to be 
given by them to various local authorities. This is how the allowances came to be 
paid by the local authorities to the Head Masters and the First Assistants in the 
various primary schools administered by the local authorities. It appears, how- 
ever, that owing to the financial burden of the grants-in-aid being considered by the 
Government to be rather heavy, they resorted to 8 per cent. cut in the primary 
education grant and enforced the cut’ by way of reducing pro tanto the grants-in-aid 
which they gave to the local authorities. Subsequently, however, by their resolu- 
tion dated April 17, 1981, they enunciated their policy with regard to the disconti- 
nuance of the allowances which were paid by the local authorities to the Head Masters 
and the First Assistants in the primary schools administered by the loca] authorities 
and stated that Government would not refuse to permit local authorities to abolish 
payment of Head Masters’ and First Assistants’ allowances after December 1, 1980, 
subject of course to the reservations laid down in the Government resolution refer- 
red to above. This enunciation of policy was the precursor of the steps which the 
local authorities took in the matter of discontinuance of the allowances to the 
Head Masters and the First Assistants in their primary schools. This 8 per cent. 
cut which had been effected by them in the primary education grant was restored 
by the Government in the year 1988. But even then they by their resolution dated 
October 4, 1988, Kaatet that the amount made available to the local authorities 
by the restoration of that cut should, in the first instance, beutilised for the restora- 
tion of the temporary percentage cuts made by them in the basic pay of their pri- 
mary teachers and any other temporary cuts made by them in their regular ex- 
penditure to meet the deficit caused by the application of the cut in the Provincial 
grant. In para. 2 of this resolution they clarified the position with regard to the 
Head Masters’ and the First Assistants’ allowances which had been discontinued 
or reduced. They stated that 


“the other temporary cuts mentioned in clause -(b) of para. 1 were not meant to 
include cuts on account of the discontinuance or reduction of the Head Masters’ and 
the First Assistants’ allowances. Government was not in favour of local authorities restoring 
the allowances in cases where they had already been discontinued, with the requisite sanction, 
and is pleased to direct that those local authorities who have not, yet discontinued such allow- 
ances should submit proposals for their stoppage, as early as possible. All local authorities 
should be informed that the payment of such allowances will not be treated as approved 
expenditure for purposes of Government grant after April 1, 1989. ” 
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This was a definite enunciation by the Government of their policy of not 
treating the Head Masters’ and the First Assistants’ allowances as any approved 
expenditure for the purpose of the grant they made to the local authorities in connec- 
tion with the primary schools. When this resolution of the Government was com- 
municated to the local authorities concerned, the budget committee of the District 
Local Board, East Khandesh, passed a resolution discontinuing these allowances. 
This resolution was considered by the District Local Board on December 16, 1988, 
and the District Local Board also passed a resolution to the same effect. By their 
letter dated December 22/28 1988, the District Local Board, East Khandesh, 
asked for the sanction of the Government to the discontinuance of these allowances 
as resolved upon by them. There had been considerable agitation in fhe meantime 
at the instance of the primary teachers whose allowances were thus discontinued 
and the Government rightly feeling that they were aggrieved in that behalf ap- 
pointed a committee called “Moos Paranjpe Committee” to devise ways and means 
of redressing distinct legitimate grievances. The Committee made theirreport and 
the recommendations of the Committee were considered by the Government by their 
resolution dated October 18, 1989. The first recommendation of the Committee 
was adopted by the Government in toto and it was that the teachers actually in 
receipt of the allowances or in whose cases the allowances were temporarily re- 
trenched should be allowed to draw the allowance amount from April 1, 1989, i.e. 
pay for March 1989 as personal pay to be merged in future increments, if any, 
provided that the teacher drew it or was entitled to it for a full year prior to April 1, 
1989, or prior to the discontinuance of the allowance in 1989. As regards the second 
recommendation of the Committee, they adcpted only the first part thereof which 
said that “pension contribution and Provident Fund contribution shold continue 
to be paid on the amount of the allowance to be treated as personal pay.” In 
accordance with this resolution passed by the Government on October 18, 1989, 
due intimation was sent by the Director of Puolic Instruction to the local authorities 
concerned, recommending that they should effectuate the recommendations which 
had been made by the Government in that behalf. The District Local Board, 
East Khandesh, accepted these recommendations and issued a circular to the 
teachers m that behalf, stating that those teachers who were receiving the attendance 
allowance in the manner therein specified, to such teachers the said allowance 
should be confirmed (to be paid) as personal allowance from April 1, 1939, and on 
such allowance should -also be paid the pension contribution or provident fund. 
They, however, intimated that this personal allowance should be gradually reduced 
according to the regular increment which would be obtained in the pay thereafter. 
Even though this circular was issued by the District Local Board to the teachers, 
1t appears to have been found that the whole system of making such a provision was 
faulty and a proposition was moved by one cf the members of the District Local 
Board at a meeting of the Committee held on March 26, 1940, that the practice of 
paying the personal pay involved the question of individuals and, therefore, it was 
faulty and the Government should be requested to reconsider the matter and to 
frame such a scheme as would satisfy allclasses of teachers and which would not be 
detrimental to teachers who were likely to retire within the period of next three 
years in respect of their pensions. Correspondence took place between the District 
Local Board and the Government in the course of which the Government were asked 
to clarify their attitude with regard to the grant-in-aid to be given to the District 
Local Board and the Government clarified the position by stating finally that 
whatever extra payments were made by the District Local Board in accordance 
with the recommendations of the Government, they would be admitted for the 
purposes of the Government grant at the ordinary two-thirds rate m the way 
indicated in the Primary Education Rule 109(a). This clarification of the posi- 
tion by the Government led to a further consideration of the position by the District 
Local Board and the District School Board and a resolution was passed by the 
District School Board on August 4, 1940, that the question as regards this personal 
pay should be reconsidered. The matter was finally considered on March 24, 1941, 
by the District Local Board and on that day they passed a resolution that the pro- 
posal with regard to the personal pay was defective and it should not be given effect 
to. This resolution was carried by a majority and as a result of that personal pay 
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was stopped with effect from March 1, 1989. Sanction of the Government was 
asked for in regard to this resolution which had been passed by the Ditrict Local 
Board and this sanction was forthcoming in the resolution dated August 29, 1941, 
which stated that the action taken by the District Local Board, East Khandesh, 
in abolishing permanently the payment of the Head Masters’ and First Assistants’ 
allowances from April 1, 1989, i.e. pay for March 1989 payable in April 1989, was 
approved. This set the final seal on the question of the allowances and personal 
pay payable to the Head Masters and the First Assistant teachers. The plaintiffs 
sent notices to the local authority setting out their grievances and demanding the 
payment of these allowances. The District School Board considered these notices 
at their meeting on October 27, 1941, and resolved that the Board had already passed 
a resolution for payment of personal pay, that the Board was of the same opinion 
and hence those notices should be forwarded to the local authority for being consi- 
dered. The District Local Board stuck to their resolution and these suits came to 
be filed on October 28, 1941, by the Head Masters and the First Assistants who had 
suffered by reason of this stoppage of allowances or personal pay, whatever it may 
be called, by the District Local Board. 

The suits which were filed were (1) for a declaration that all the resolutions and 
especially the last resolution dated March 24, 1941, abolishing the duty allowance 
or the personal pay passed by the District Local Board was ultra vires, null and 
void, (2) for a deelaration that the Government Resolution of October 4, 1988, made 
by the Government was ultra vires, null and void, (8) for a declaration that the 
plaintiffs got a right to recover duty allowance or in the alternative personal pay 
from March 1, 1989, (4) for the recovery of the duty allowance or in the alternative 
the personal pay and costs, and (5) for other reliefs. The District Local Board 
justified their attitude in their written statement which they filed. They contended 
that what they had done was in accordance with the directions of the Government 
and in accordance with the provisions of law in that behalf and that in so far as 
their action in that behalf had been endorsed and sanctioned by the Government, 
they were perfectly within their rights in doing so. The District School Board 
adopted the contentions of the District Local Board in their written statement. 
The Government contended that after the primary schools were transferred to the 
local authorities from July 1, 1925, it was no concern of theirs as to what the District 
Local Board did, and that merely because they had given their sanction to the steps 
taken by the District Local Boards in the matter of the discontinuance of the allow- 
ances, they (the Government) were not at all responsible for the same. 

The trial Judge held that the action of the District Local Board was well 
within their rights, that it had been endorsed and sanctioned by the Government 
and that, therefore, there was no cause of action which could be sustained by the 
plaintiffs against the District Local Board. Thesame was the position withregard 
to the District School Board. So far as the Government were concerned the trial 
Judge found that there was no cause of action at all against the Government and 
therefore dismissed the plaintiffs’ suits, ordering the plaintiffs to pay the costs of the 
District Local Board and the District School Board in one set and those of the 
Government in another set. In his judgment he observed as follows :— 

“ Even supposing for argument’s sake that the duty allowance was a distinct payment, 
quite dissociated from the pay, still in my opinion the local body was competent to abolish it 
completely. The word alter used in the above section is a general term having a wide 
m . 

N oi can be of various kinds. An increment, a reduction or a total abolition 
are all instances of an alteration. The Legislature used’ deliberately a generic word ‘altera- 
tion,’ to include all possible and all conceivable changes in the pay and allowances of teachers. 
So the word alteration may mean a reduction of the allowance to zero, i.e. total abolition. So 
there was no flaw in the abolition of the allowance altogether as it was authorized by s. 8(2) 
of the Primary Education Act and was sanctioned by Government.” 


The Assistant Judge in the appeals which were filed before him held contrary 
to the judgment of the trial Judge that ona true construction of s. 8(1) and s.8(2), 


proviso (b), of the Primary Education Act, and r. 59 of the rules framed 
thereunder the District Local Boards were not justified in discontinuing the 
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allowances eyen with the sanction of the Government and that, therefore, the resolu- 
tions passed by the District Local Board in that behalf were wlira vires, null and 
void. A point of limitation was also raised before him as it was before the 
trial Judge. The Assistant Judge held that the plaintiffs’ claim was not barred 
by limitation under the provisions of s. 26E of the Primay Education Act and as 
a result of his conclusions he allowed the appeals of the plaintiffs and passed 
decrees against the District Local Board as asked for, observing as follows :— 


“ The second proviso puts a check on the powers of the Local Board in the matter of the pay 
and allowances. ' It is to the effect that ‘the scales cf pay and allowances applicable to such 
teachers at the time at which they were taken over and employed by the local authorities shall 
not be altered without the sanction of the Provincial Government....’ This means that 
the teachers who would be taken over must be paid in the manner in which they were being 
patd while they were under Government and that the scales of pay and allowances should not 
be altered. Ifat all any alteration as regards the scales of pay and allowances are to be 
made, they must be made with the sanction of Government. The way in which this proviso 
is written shows what must be the intention of the Legislature in having this proviso. The 
intention is explicit to the effect that the pay and allowances should remain perfectly intact 
and even the scales should continue as far as poss:ble. It cannot be taken to mean that the 
Local Board with the sanction of Government can completely cut down the pay as well as 
the allowances. In that case the wording would have been certainly different. There remains 
no significance of the words “scales” (of pay and allowances) and “altered.” The word 
* altered ” cannot be taken to mean complete abolition. It means only a change from one 
position to the other. Some changes in the scales of pay and allowances might be made. By 
the insertion of the word ‘scales’ it would be plain that the Local Board can at the mest make 
some change 80 far as the scales of pay and allowences existing at the time when the teachers 
were taken over. The proviso meant thereby that there wasno question of dabbling in any way 
with the quantum of pay and allowances which were actually bemg paid at the time of the 
transfer. That this must be the natural and reasonable meaning would be evident from the 
way in which r. 50(Z) is worded. It runs thus :— 

Ratcs of pay for teachers. ‘Primary teachers taken over and employed by a local authority 
under s. 8(1) of the Act shall be paid at the rates in force for Government service at the time of 
their being so taken over and employed.’ ~ : 

“The local authorities for any reason and under any condition cannot escape the liability 
of paying the teachers at the rates at which they were paid at the time of their being taken 
over. So the District Local Board cannot legally abolish the allowances which the teachers 
were receiving at the time of their being taken over. It may only change the scales for 
future payments and not the substantive pay and allowances. Otherwise there remains no 
imperative force in sub-r.(Z) of r. 50. These rules are framed under provisions of the Act and 
they have all the force. It cannot be said that it is in any way inconsistent with the main 
provisions of the Act. On the contrary, in the present case the meaning of the section is made 
more clear.” ` 


Defendant No, 1 appealed to the High Court. 


H. C. Coyajee, with R. B. Kotwal, for the appellant. 
A.G. Desai, with V. S. Desai, for respondent No. 1. 
H. M. Choksi, Government Pleader, for respondent No. 8. 


Buacwatt J. [His Lordship after setting out the facts as above proceeded. | 

The two points which have been iltatad Gefore us by Mr. Coyajee, counsel for 
the appellants, the District Local Board, E. K. Jalgaon, are (1) that on a true con- 
struction of s.8(Z) and s. 8(2) and the proviso thereto of the Primary Education Act 
and r. 59 of the Rules framed thereunder, the plaintiffs were not entitled to the 
declarations and the other reliefs asked for in the plaint and (2) that the suits were 
barred by limitation under the provisions of s. 26H of the Primary Education Act. 

The determination of these two questions turns on the construction of the rele- 
vant provisions of the Primary Education Act and the relevant rules framed under 
the power given to the Government in that behalf under s. 27 of the Act. It would 
be necessary, therefore, in determining each one of these two points to set out the 
relevant provisions of the Act and the Rules. 

The relevant section in behalf of the first contention is s. 8 and it runs as under :— 
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“8(1). A local authority shall take over and employ such primary school teachers employed 
under the Educational Department of the Provincial Government as the Provincial Government 
may direct, on the same terms and conditions on which such persons were employed under the 
said department. 

* (2) The existing and future rights, liabilities, duties and powers of the Provincial Govern- 
ment in respect of such teachers shall vest in and be exercised or performed by the local authority: 


“Provided : 
* * 


i i 

(b) that the cle of pay 4nd allowances applicable to such teachers at the time at which 
-they are taken over and employed by the local authority shall not be altered without the sanction 
of the Provincial Government and the Provincial Government may, in such cases as they think 
fit, direct that such alterations shall take effect from any date prior to that on which such sanction 
is given. Such direction shall not take effect from a date prior to that determined by the local 
authority in this behalf.” 


Rule 59 which was enacted by the Government under s. 27 of the Act prescribed 
rates of pay for teachers and runs as under :— 


“ 59(1). Primary teachers taken over and employed bya local authority under section 8(1) 
of the Act shall be paid at the rates in force for Government service at the time of their being so 
taken over and employed. 

(2) With regard to other primary teachers employed by a local authority... 

A Head Master and a First Assistant shall get such allowances as were in force on the date 
of the Act coming into operation, or aa may be fixed by the local authority with the previous 
sanction of Government :— 


Provided that a local authority may, with the previous sanction of Government, discontinue 
any such allowance. . 


These are the televan provisions of the section and the rule which require to be 
considered in behalf of the first contention urged before us by Mr. Coyajee. 

Mr. Coyajee, in the first instance, contended that when these teachers came to be 
employed there was, on the facts narrated by us above, no allowance by way of 
attendance allowance or personal pay granted to them by the Government. The 
attendance allowance came to be granted to the teachers for the first time under the 
Government resolution, dated March 24,1924. It was, therefore, contended that 
the payment of allowances could not be considered to be a term and condition on 
which these teachers were employed under the Government and that, therefore, the 
liability to pay these allowances did not devolve on the- District Local Board under 
s. 8(1) of the Act. We do not accept this contention of Mr. Coyajee. The terms 
and conditions on which these teachers were employed under the Government and 
which were to be adopted by the District Local Board under s. 8(1) of the Act were 
the terms and conditions on which the teachers were employed at the date of the 
transfer of the primary schools from the Government to the local authorities and at 
the time of the absorption of the existing educational staff by the local authorities 
as contemplated under s. 8 of the Act. This could not have reference to the terms 
and conditions of employment at the initial stage when the teachers came to be 
employed by the Government. We, therefore, see no substance in this conten- 
tion of Mr. Coyajee. 

It was further contended by Mr. Coyajee—and that is the real contention which 
we have to deal with—that even though the terms and conditions on which the 
teachers were employed under the Government were to obtain as between these 
teachers and the local authorities on their being absorbed by the local authorities, 
s, 8(2) empowered the local authority to exercise all the powers existing as well as 
future which were enjoyed by the Provincial Government in respect of those teach- 
ers. It was, therefore, contended that even though the terms and conditions on 
which these teachers were employed by the Government at the date of their transfer 
to the local authorities were snfepaarded= andl these terms and conditions included 
‘the attendance allowance which was being paid by the Government to them, which 
attendance allowance was by virtue of s. 8 (1) of the Act payable by the local 
authorities to those teachers,—the powers of the Provincial Government in respect 
of such teachers which vested in and were exercisable by the local authorities by 
virtue of s. 8 (2) of the Act were absolute. The Provincial Government- had power 
in respect of those teachers to reduce their salaries as well as the allowances in any 
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manner the Government liked even to the extent of reducing them, in a conceivable 
case, to zero and that, therefore, the local authorities in whom the same powers 
vested and came to be exercisable were thus entitled to, in their turn, reduce the 
salaries and allowances even to zero if they so thought fit. It was contended that 
‘proviso (b) to s. 8(2) which laid down that the scales of pay and allowances appli- 
cable to those teachers at the time at which they were taken over and employed by 
the local authority were not to be altered without the sanction of the Provincial 
Government had no application to the facts of the present case, because the step 
which the District Local Board took in the matter of the discontinuance of the allow- 
ances was in exercise of their absolute powers which were vested in them under the 
provisions of s. 8(2) of the Act. It was lastly contended that even though it may be 
taken to be covered by proviso (b) to s. 8(2) as being an alteration in the scales of 
pay and allowances by the local authority, the requisite sanction had been obtained 
by them from the Government and that, therefore, their action in that behalf was 
perfectly justified. The answer that was given to these contentions raised on behalf 
of the appellants was this. Under s. 8(7) of the Act there was an absolute guarantee 
of the terms and-conditions on which these teachers were employed under the 
Government and these terms and conditions were to continue during the time 
that they were in the employ of the local authority after the transfer of their services. 
from the Government to the local authority, thats. 8(2) did not cover the case before 
us inasmuch as the local authority had no absolute power given to it to discontinue 
the allowances which were under s. 8(Z) payable by the local authority to these 
teachers and that in any event even though the sanction of the Government in that 
behalf was obtained, the case was not covered by proviso (b) to s. 8(2) because, 
firstly, it was not a case of alteration of the scales of allowances and, secondly, it 
was not a case of alteration at all but of discontinuance of the same altogether. It 
was, therefore, contended by Mr. A. G. Desai on behalf of the teachers that the 
action of the District Local Board in this behalf even though it purported to be 
sanctioned by the Government was ultra vires, null and void. 

There is no doubt that whatever were the existing terms and conditions on which 
these teachers were employed under the Government at the date of the transfer were 
the terms and conditions on which the District Local Board took over and employed 
these teachers in the primary schools which were after July 1, 1925, administered 
by them. These terms and conditions included the scales of pay and also the scales 
of allowances which had been sanctioned by the Government under their resolutions, 
dated March 24, 1924, and March 10, 1926. These attendance allowances,—call 
them by the name of attendance allowance cr daily allowance or personal pay or 
special pay—were part of the emoluments or remuneration paid by the Government 
and thereafter by the local authority to these teachers. They were not merely gifts 
or bonuses paid by the Government or the local authority, as the case may be, for 
more efficient and satisfactory discharge of their duties as Head Masters and First 
Assistants. They were a part and parcel as it were of the remuneration earned by 
them, which they earned in consideration of the discharge of their duties as Head 
Masters and First Assistants and were in fact for the purpose ofleave, pension, etc. 
treated as if they were a part of the pay earned by and payable to them by the 
Government or the local authority as the case may be. The question that arises 
further for our consideration is how far were the local authorities entitled to alter 
these terms and conditions. Unfortunately, we have not got before us what were 
the terms and conditions on which these teachers were employed under the Govern- 
ment. What were the powers of the Provincial Government in respect of those 
teachers existing at the time when the transfer was effected is also in an equally 
nebulous state. Mr. Kotwal who argued for the District Local Board in the Thana 
and the Kolaba cases before us, therefore, had resort to the rights and liabilities of 
the Government under the ordinary law of master and servant. He contended that, 
according to the ordinary law of master and servant, the master was entitled to alter 
the terms of the employment of his servant in any manner he liked and substitute 
one contract for another in accordance with his sweet will in so far as he was not 
trammelled with any provision of any statute in that behalf. This law, he submit- 
ted, in the absence of any other materials, applied in the case of teachers and the 
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Government or the teachers and the local authority in whom all the rights and 
powers of the Government became vested under s. 8(2) of the Act. In our opinion, 
however, the ordinary law of master and servant cannot be legitimately applied 
in the cases between the teachers employed by the Government and the Government 
on the one hand and the teachers employed by the: local authority and the local 
authority on the other. The case of private employment is quite different from that 
of Government employment or employment by a local authority which steps into 
the shoes of the Government. There is no stability of tenure, there is no expecta- 
tion of pension after retirement or provident fund, etc. in the case of private em- 
porem In the case of Government employment or employment under the 
ocal authority all these considerations do prevail and it would not be, in our opinion, 
legitimate to draw the analogy of the ordinary law of master and servant in the 
cases before us. We may repeat that unfortunately -on the record as it obtains 
before us there is nothing to show what were the existing terms and conditions on 
which these teachers were.employed under the Government at the date of the 
transfer and what were the existing rights and powers of the Provincial Govern- 
ment in respect of those teachers at that date which vested in and would come to be 
exercised by the local authority under s. 8(2) of the Act. In the absence of these 
materials we have to go by whatever appears on the record and also whatever con- 
struction can be legitimately put on the relevant provisions of s. 8 of the Act. 

As regards the expression ‘‘scales of pay and allowances” which has been used in 
proviso (b) to s. 8 (2) of the Act, considerable light is thrown on what that means 
if one has regard to what has been enacted in r. 59 of the rules 
which were framed by the Governnient under the rule making power 
vested in them under s. 27 of the Act. That rule confines itself to the rates 
of pay for.teachers, and in r. 59, sub-r. (1), it has been definitely laid 
down that primary teachers taken over and employed by a local authority 
under s. 8 (1) of the Act shall be paid at the rates in force for Government service 
at the time of their being so taken over and employed. Rule59, sub-r. (2), concerns 
itself with the cases of other primary teachers employed bya local authority and it 
lays down the rates with regard to them: Italsospecifiesin the very'sub-r. (2) itself 
that the Head Master and the First Assistant Master shall get such allowances as 
were in force on the date of the Act coming into operation, or as may be fixed by the 
local authority with the previous sanction of Government. So far with regard to 
the allowances to be paid to the Head Masters and the First Assistants who under the 
provisions of sub-r. (2) came to-be employed by the local authority, but were not 
included in the category of the primary téachers taken over and employed under 
s. 8 (Z) of the Act, which category was dealt with in sub-r. (Z) of this r. 59. The 
further provision contained in this sub-r. (2) was that even these allowances which 
were to be paid to the Head Masters and the First Assistants could be discontinued 
by the local authority with the previous sanction of the Government. The word 
used here is “‘discontinuance” and not alteration, as we find in's. 8 (2),-proviso (b). 
But even this discontinuance has reference to cases of Head Masters and First 
Assistants who fall within the category of ‘other primary teachers employed by a 
local authority’ as stated in the earlier part of sabe. (2), which primary teachers 
are not those primary teachers who have been taken over and employed by the 
local authority under s. 8 (Z) and provision-in whose behalf has been-made under 
sub-r. (1) of r. 59. This goes to show that so far as the terms and conditions of 
the employment of the primary teachers who were taken over and employed by the 
local authorities under s. 8 (7) of the Act are concerned, they were really meant to be 
absolutely safeguarded to them and were not to be touched at all in spite of the gene- 
ral provision contained in s. 8 (2) of the Act except in the manner laid down in 
proviso(b) tos. 8 (2); Thescale of allowances which had been allowed to these Head 
Masters and First Assistants was a part of the terms on which they were employed 
by the Government and if the scale of allowances which was thus paid to them form- 
ed a part of these terms and conditions, the local authorities were bound by these 
terms and-conditions and no alteration could be effected in them unless such-altera- 
tion could come within the latter provision of s. 8-enacted in s; -8 (2)-and the proviso 
th) thereof’ and-ynless the scale of such allowances was-altered- by ‘the lotal authori- 
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ties after the sanction of the Provincial Government in that behalf, having resort to ` 
the provisions of proviso (b) to s. 8, sub-s. (2), of the Act. In our opinion, therefore, 
except in those cases where the provisions of the proviso (b) to s. 8 (2) applied, 
there was no question of making any change in those terms and conditions including 
the attendance allowance which was being paid by the Government to those teach- 
ers at the date of the transfer on July 1, 1925. There was no question of any abso- 
lute power having vested in the local authority stepping into the shoes of the 
Government in accordance with s. 8 (2) of the Act. If those absolute powers were 
inclusive of the power of altering the pay and the allowances payable to these 
teachers at the time when they were taken over and employed by the local authority 
we do not see any reason why proviso (b) should have been enacted in the manner it 
was done. It was open, no doubt, by virtue of the provisions of proviso(b) to alter 
the scales of pay and allowances. The scales could be altered in accordance with 
the financial situation as it obtained from time to time and if the scales of allowances 
came to be so altered, such alteration would not be valid without the sanction of the 
Government obtained in that behalf. In so far as these scales of allowances were 
altered in this manner there was the power in the local authority by virtue of s. 8 (2) 
to make the alteration in the terms and conditions on which these teachers were 
taken over and employed by the local authority under s. 8 (1). But unless and 
until what was sought to be done by the local authority was covered within the strict 
terms of proviso (b) to s. 8 (2), it would not be competent to the local authority step- 
ping into the shoes of the Government to make any such alteration in those terms 
and conditions. It would, therefore, be necessary to see what exactly were the 
powers which the local authorities had by virtue of the proviso (b) to s. 8 (2). What 
was allowed to be done by them under this proviso (b) was the alteration in the 
scales of pay and allowances applicable to those teachers at the time they were 
taken over and employed by them. Considerable argument has been ‘addressed on 
the true interpretation to be given to the word “altered.” It was urged on behalf of 
the District Local Board that the alteration included abolition, extinction or efface- 
ment and therefore it was within their competence to reduce this allowance to 
zero, allowing not a single pie to the Head Masters and the First Assistants by way 
of attendance allowance which they were entitled to at the time when the transfer 
took place. On the other hand it was contended on behalf of these teachers that 
alteration meant a revision or a change or modification without effacing the thing 
itself or without bringing about non-existence of the thing sought to be revised. 
Reliance was placed in behalf of this contention on the Dictionary meaning as it is 
found in the Oxford English Dictionary, page 50, where “alter” is shown to mean 
tto make otherwise or different in some respect, without changing the thing itself ; 

to modify.” If this meaning was adopted, alteration would certainly not mean 
extinction or abolition as it ire been contended on behalf of the District Local 
Board. We areof opinion that the latter meaning which is the Dictionary meaning 
of the word “alter”: is the correct one to adopt. It was not within the contempla- 
tion of the Legislature when it enacted proviso (b) to s. 8 (2) to provide for the total 
abolition or discontinuance of the pay or the allowance which was granted to these 
teachers by the Government at the time of their transfer. There is no doubt that 
after the transfer of the primary schools ffom the Government to the District 
Local Board the Government also undertook a sort of financial obligation to grant 
the grants-in-aid to the District Local Boards under the head “‘grants to local 
authorities for primary education” to be provided forin the budget. It was a dele- 
gation of the functions of the Government to the District Local Boards by way of 
transference of the power to carry on the administration of the primary schools 
which initially was the function discharged by the Government. This step in self- 
Government which was really given to the District Local Boards was, in view of the 
financial obligations which it would involve, made the subject-matter of the grants- 
in-aid to be given by the Government to ‘the District Local Boards or the local 
authorities. It was, therefore, necessary after it came to them that the District 
Local Boards or the local authorities should, if the circumstances so warranted and 
their income was such as would not allow them to continue the scales of pay and 
allowances which io hithertofore, submit schemes for alteration of these 
scales of pay and allowances to Government with a view to reduce their expenditure 
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or even to impose less financial burden on the Government who were going to give 
rants-in-aid commensurate with the satisfaction of the necessary obligations by the 
ocal authorities in the matter of the conduct of the primary schools which were thus 
entrusted to their charge. It was, therefore, enacted in proviso (b) to s. 8 (2) that 
the scales of pay and allowances could be ‘altered by the local authorities with the 
sanction of the Government. The sanction of the Government would be needed, 
firstly, because these scales of pay and allowances being part and parcel of the terms 
, and conditions on -which these primary teachers were taken over and employed by 
the local authorities after July 1, 1923, were safeguarded unto these primary teach- 
ers, and, secondly, because the Government being interested in the proper administra- 
tion of these educational institutions by the local authorities and in granting the 
grants-in-aid to them in order that the local authorities should satisfactorily dis- 
charge these obligations would also consider how far they would be involved in the 
grants-in-aid and how far they would be called upon. to render unto. these local 
authorities the grants-in-aid for the necessary purposes. But-it cannot by any 
stretch of imagination be understood that the scales of pay and allowances were 
capable of being reduced to zero. We cannot for the purpose of understanding this 
argument and appreciating it divorce the scales of pay from the scales of allow- 
ances. Even though for the purpose of leave, pension, etc. the allowances were 
assimilated to the pay, onha ess they were granted to these teachers on different 
basis altogether and they should be treated one distinct from the other. As you 
could not reduce the scale of pay to zero, you could not also reduce the scale of allow- 
ances to zero in so far as they had been in fact awarded to the teachers before the 
transfer was effectuated from the Government to the local authorities. We are, 
therefore, of opinion that the word “‘alter” means only change or modify or revise 
but not abolish as it has been contended on behalf of ihe District Local Board. If 
this is the true meaning to be given to the word “alter” it follows that the scales of 
pay and allowances which could be altered under the terms of the proviso (b) to 
s. 8 (2) would only mean such alterations or changes therein as would not involve the 
extinction or abolition or discontinuance thereof, even though the sanction of the 
Provincial Government be obtained in that behalf. It was, therefore, not open to 
the District Local Boards to discontinue altogether the allowances which were 
payable to these teachers at the time when they were taken over and employed by 
the local authorities under s, 8 (2) of the Act. 

It was, however, urged by Mr. Coyajee for the District Local Board that reading 
the proviso in this manner runs counter to the dictum of their Lordships of the 
Privy Council to be found in M. & S. M. Railway v. Bezwada Muntcipality.! 
In that case their Lordships of the Privy Council held : 

“ The proper function of a proviso is to except and deal with a case which would otherwise 
fall within the general language of the main enactment, and its effect is confined to that case. 
Where the language of the main enactment is clear and unambiguous, a proviso can have no 
repercussion on the interpretation of the main enactment, so as to exclude from it by implication 
what clearly falls within its express terms.” 

Far be it from us to quarrel with this dictum of their Lordships of the Privy Council 
in the remotest degree. It is an enunciation of principle as regards the construc- 
tion of the proviso with relation to the main enactment which is binding on us and 
if the facts of this case warranted the construction which has been. put upon s. 8 (2) 
and the proviso (b) thereto by the counsel for the District Local Board we would, 

have certainly, following this dictum of their Lordships of the Privy Council, held 
-~ accordingly. However, this thing is to be observed in the case before us that in: 
s. 8 (2) we do not find anything which would go to-show ‘that this absolute power 
which is claimed by the local authorities to alter the terms of employment i in any 
manner they chose to do is to be found or can be read in it in express’ terms, 
Not only there is no such power to be found within the express terms of-the main- 
, enactment, viz. s. 8 (2), it being in the nebulous state which we have described it 
to be in the earlier part of this judgment but it is not even to be found in s. 8 (2) by 
necessary implication. In order to find whether it is to be read in the terms of 
8.8 (2) by necessary implication, we must have regard to the provisions of s. 8 (2) 
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including the proviso (b) thereto. If proviso (b) to s. 8 (2) is read in the manner 
suggested by the counsel for the District Local Board it would mean that for the 
exercise of the ordinary power of altering the scales of pay and allowances it would 
be requisite to obtain the sanction of the Government in that behalf, whereas in 
order to discontinue it altogether which is an exercise of a higher and larger power 
there would be no sanction of the Government at all necessary because it would be 
embraced in the terms of the main enactment in s. 8 (2) of the Act. With utmost 
respect to the learned counsel for the District Local Board we are not inclined to 
accept this contention of his. There is no warrant for reading this power in the 
main enactment of s. 8 (2) of the Act, which.does not exist in express terms, by hold- 
ing that it is to be necessarily implied therein on a true reading of all the provisions of 
s. 8 (2). What we have got to construe is s. 8 (2) as a whole inclusive of the proviso 
(b) and there is no escape from this conclusion that if both these provisions are 
to be read together they should be read in a manner in which there is the least 
absurdity involved. Mr. Kotwal who appeared for the District Local Board in 
the Thana and the Kolaba cases suggested a vray out of this absurdity by inviting 
us to construe the word ‘‘alter” as including abolition. It is a very ingenious way 
out of the absurdity in which we would be involved if we read this provision im the 
manner suggested by the counsel for the District Local Board. We are, however, 
having regard to the discussion which has proceeded in the earlier part of this judg- 
ment on the true interpretation of the word “alter”, not inclined to accept this 
way out which has been so ingeniously suggested by Mr. Kotwal. That we arc 
justified in adopting this course and interpreting s. 8 (2) and the proviso (b) thereto 
in the manner we do 1n order to avoid the absurdity which we have thus pointed out 
is also supported by a passage from Maxwell on Interpretation of Statutes, 9th edi- 
tion, pages 207 and 212. Chapter VIII, section 2, of Maxwell on Interpretation of ` 
Statutes, deals with presumption against intending injustice or absurdity, and it has 
been stated at p. 207: 

“ Whenever the language of the Legislature admits of two constructions and, if construed 
in one way, would lead to obvious injustice, the Courts act upon the view that such a result could 
not have been intended, unless the intention had been manifested in express words,” 


At p. 212 it has been stated : 


“ The same argument applies where the consequence of adopting one of two interpretations 
would be to lead to an absurdity.” 


Having regard, therefore, to the observaticns which we have made above that 
reading proviso (b) in the manner suggested by the counsel for the District Local 
Board would involve us into an absurdity, we are of the opinion that s. 8 (2) and the 
proviso (6) thereto should be read as laying down that there is no absolute power in 
the local authority stepping into the shoes of the Government to discontinue tlic 
allowances which were payable to the teachers at the time of the transfer of their 
employment from the Government to the local authority and that the only thing 
which it was open to the District Local Board or the local authority to do was to 
alter or revise or change the scales of pay and allowances applicable to those teach- 
ers at the time when they were taken over and employed by them with the sanction: 
of the Provincial Government but not in a manner so as to involve the abolition or 
extinction or discontinuance thereof in the manner it was done in the case before us. 
We, therefore, reject the contentions which have been urged before us by the counsel 
for the District Local Board and hold that whatever the District Local Board did 
even though with the sanction of the Goverrment was ulira vires, null and void. 
The discontinuance of the-teachers’ allowance, therefore, with effect from March 1, 
1989, as it was resolved upon by the District Local Board on March 24, 1941, calling 
it merely a personal pay but actually meaning to discontinue the attendance 
allowance which was being granted by them before March 1, 1989, was absolutely 
unjustified.” [The remaining portion of the judgment is not material to this report. | 


Appeals dismissed. 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Chainant. 
RAMKRISHNA TIMMAPPA SHETTI v. HANUMANT PATGAVI.* 


Civil Procedure Code (Act V of 1908),O. XXIII, t. 1—Withdrawal of suit—Permission to file fresh 
suit on same cause of action—Condition that plaintiff pays cosis of suit before filing second 
suit—Second suit competent cnly on pre-payment of such costs—Defendant can waive such 
condition by accepting costs after filing of second suit—Costs, payment of. 

Where a suit has been allowed to be withdrawn with permission to file a fresh suit 
on the same cause of action, obtained under C. XXII, r. 1, of the Civil Procedure Code, 
1008, on condition that the plaintiff prepays the costs of the suit to the defendant, the plaintiff 
is not competent to bring the second suit until he first satisfies the condition. If, however, 
the second suit is instituted without prepaying the costs, it is open to the defendant to 
waive the condition by accepting payment of the costs subsequently, and the second suit 
then becomes competent. 

Ambubai v. Shankarsa, Shidramappa Mutappa v. Mallappa Ramchandrappa,’ and 
Ramabat v. Shripad Balwant, relied on. 

Jadu Teti v. Mahboob Raza Khan,* Bhagirthi v. Babvo,’ and Ramakrishna v. Vandaya 
Thevar,’ dissented from. 

Umabat Shankar v. Shankar Hari’ and Abdul Rahman v. Aminabi,® referred to. 


WITHDRAWAL of suit with permission to file a’fresh suit on the same cause of 
action on condition that the plaintiff pre-paid to the defendant his costs of the first 
suit. 

Hanumant (father of plaintiff Hanumant) and Ramkrishna (defendant No. 1) were 
brothers who were divided, but held some property in common. Hanumant died 
in September 1925. In the year 1982-88 defendant No. 1 took the mirijan ferry 
contract ; but failed to pay the bid amount of the contract, for which the undivided 
property of defendant No. 1 and plaintiff was sold on February 18, 1985, by auction, 
at which it was purchased by Subraya (defendant No. 2, predecessor of Ram- 
krishna), * 

During the minority of the plaintiff his mother brought a suit (No. 217 of 1940) 
to recover possession of the plaintiff’s half share in the property. The suit was 
dismissed. The plaintiff’s mother appealed (No. 100 of 1942). In appeal, the 
plaintiffs mother withdrew the suit with liberty to file a fresh suit on the same cause 
of action, under O. XXIII, r. 1, of the Civil Procedure Code, 1908, on condition that 
she pre-paid defendant No. 2’s costs in the suit and appeal as follows :— 


(i) Appellant (that is, plaintiff) should pay respondent (that is, defendant No. 2) Rs. 15-8-0 
as costs of the appeal. 

(ii) Plaintiff should pay defendant No. 2 Rs. 68-8-0 being his (defendant No. 2’s) costs of 
the lower Court. 

(iii) Plaintiff should pay defendant No. 2 these costs hefore instituting the next sult. 


On April 12, 1944, the plaintiff, having attained majority, filed a suit against 
defendants Nos. 1 and 2 to recover possession of his half share in the property sold 
by auction in 1985. He did not pay the costs to defendant No. 2 as directed in the 
earlier suit. 

Defendant No. 2 took possession of the property on July 18, 1944, and contended 
in the suit inter alia that the plaintiff had no right to bring the suit without first 
paying the costs of the previous litigation. 

The trial Court dismissed the suit on the ground that it was not maintainable 
on account of the plaintiffs failure to pay the costs of the earlier litigation to defend- 
ant No. 2 before bringing the second suit. 


* Decided, Janucry 10, 11, 1949. Appeal s.c. 88 Bom. L. R. 278. 
from Order No. 99 of 1946, against the decision (1985) I. L. R. 59 Bom. 788, 
of P. H. Gunjal, District Judge of Kanara at s.c. 87 Bom. L. R. 749. 
Karwar, in Appeal No. 179 of 1044, reversi (1988) I. L. R. 56 All. 10. 
the decree passed by M. M. Shirkol, Ci [1935] A. I. R. Nag. 56. 
Judge (Junior Division) at Kumta, in Suit [1986] A. I. R. Mad. 24. 
No. 74 of 1944. eres 41 Bom. L. R. 1269, 

1 (1924) 27 Bom. L. R. 248. 1942) 45 Bom. L. R. 768. 

2 (1980) I. L. R. 55 Bom, 206, 


r 


ONDUA œ 


758 THE BOMBAY LAW REPORTER. vou. Lt. 


The plaintiff appealed. Defendant No. 2 engaged two pleaders and executed a 
vakalatnama in their favour, the terms of which are set out in the judgment of 
Dixit J. 

During the pendency of the appeal, the plaintiff’s pleader on August 28, 1946, 
gave the costs of defendant No. 2 in the previous litigation to the pleader of defend- 
ant No. 2, who accepted the amount. Both the pleaders then signed and filed in 
Court a purshis, the terms of which are set out in the judgment of Dixit J. 

The lower appellate Court reversed the decree and ordered a trial of the suit on 
its merits, observing as follows :— 

“ Now, in this Court the plaintiff appellant has paid the full costs to respondent No. 2’s 
pleader and has thus fulfilled the conditions laid down in the earlier proceedings. In view of 
the payment of the amount, the learned pleader for defendant No. 2 has no objection to the 
continuation of the suit from the date of the payment. That being so, the suit will have to be 
deemed to have been instituted today, the date of payment of the costs as directed by the appellate 
Court. In view of the payment of the costs I hold that the suit is maintainable subject to the 
defendant’s contention on the point of limitation, if any, and hence the appeal will have to be 
allowed and the suit will have to be remanded for trial on merits. The course suggested by me 
as above is consented to by the pleaders on both sides.” 

Ramkrishna (successor of defendant No. 2) appealed to the High Court against 
the order of remand. 


The appeal was heard by Sen J. on February 27, 1948, when his Lordship sent 
down an issue: Whether the consent stated to have been given by defendant 
No. 2’s pleader was based, either on the consent or the authority given by defend- 
ant No. 2 or whether in any other sense the consent can be deae to be a consent 
of defendant No.2 himself? and delivered the following interlocutory judgment : 


Sen J. The appellant in this case is the heir of defendant No. 2 in a suit which 
was filed to obtain a declaration that the auction sale held in 1985 in favour of defen- 
dant No. 2 was not binding on the plaintiff’s half share in the suit property, and to 
obtain an injunction restraining defendant No. 2 from taking the income of his half 
share in the property. , 

The material facts are these : The plaintiff’s father died in 1925, and thereafter, 
while the plaintiff was still a minor, his mother filed suit No. 217 of 1940 as bis- 
guardian against defendants Nos. 1 and 2 asking for a declaration and an injunction 
similar to the declaration and injunction sought in the present suit, That suit was 
dismissed as the relief which it was possible to claim, namely, that of possession had 
not been claimed. There was an appeal to tke District Court in 1942 (No. 100 of 
1942), and in that Court the plaintiff’s mother withdrew the appeal with permission 
to bring a fresh suit in respect of the same cause of action. That prayer was granted 
on the conditions that the plaintiff should pay defendant No. 2’s costs in the original 
as well as in the appellate Court, and that they were to be paid before the fresh suit 
was instituted. Thereafter, on the plaintiff becoming a major, he filed the present 
suit without paying the costs to defendant No. 2, which he had been directed to do 
by the‘appellate Court in appeal No. 100 of 1942. Defendant No. 2 contended that 
as the suit had been instituted without fulfillicg the conditions laid down it was bad 
ab-initio and void in law. This view was accepted by the trial Court on the autho- 
rity of Shidramappa saga tie v. Mallappa Ramchandrappa' and the suit was dis- 
missed with costs. The plaintiff filed an appeal in the District Court, and in that 
Court the plaintiff paid to defendant No. 2’s pleader the full costs which he had been 
directed to pay to defendant No. 2 in appeal No. 100 of 1942. This payment was 
regarded by the District Court as the fulfilment of the conditions laid down in the 
said appeal, and defendant No. 2’s pleader also stated that he had no objection to 
the continuation of the suit from the date of the payment. The Court, accordingly, 
remarked that the suit would have to be deemed to have been instituted on the date 
of the payment; and holding that the suit was maintainable subject to defendant 
No. 2’s contention on the point of limitation, if any, allowed the appeal and remand- 
ed the suit for trial on the merits. It noted that the course suggested by it was 
consented to by the pleaders on both sides. 


1 (1980) I, L. R. 55 Bom, 206, s.c. 88 Bom. L. R. 278, 


1949.] T7 RAMKRISHNA TIMMAPPA 2, HANUMANT PATGAVI (A.C.J.)—Sen J. 759 


Mr. Shanbhag had contended that, in the first place, it is not clear whether the 
consent given by defendant No. 2’s pleader represented or was given on the autho- 
rity or with the consent of defendant No. 2 himself; and, secondly, that even if such 
consent was given, what was consented to was opposed to the decision in Shidramap- 
pa Mutappa v. Mallappa Ramchandrappa, and ought not, therefore, to have been 
regarded as a consent enabling the lower appellate Court to make the order it made, 
having been in effect consent to something which was illegal. Mr. Murdeshwar has 
contended on behalf of respondent No. 1 that there was no question in Shidramap- 
pa’s case of payment having been made in the course of the proceedings in the 
second suit, as here ; and, secondly, that the condition which was imposed on defen- 
dant No. 2 being obviously in the latter’s interest could be waived, as it was actually 
waived, by defendant No. 2. He has in this connection referred to Ramakrishna v. 
Vandaya Thevar! which was a case in which on an application to sue as a pauper being 
dismissed and costs being directed to be paid to the other party, and on the plaintiff 
subsequently having filed a regular suit without his making the payment directed 
to be made under O. XX XIII, r. 15, it was held that the Court need not dismiss the 
suit if the costs were paid subsequently but should treat the suit as validly institut- 
ed from the date on which the costs were so paid. Mr. Murdeshwar has contended 
that in that case there was a statutory bar to the institution of a regular suit by the 
pauper unless the costs in question had been ‘first’ paid, while in the present case 
the conditions imposed on the plaintiff were not statutory conditions, but conditions 
imposed by the Court obviously in the interests of defendant No. 2. In order to 
appreciate this argument and the arguments advanced by Mr. Shanbhag on this 
pomt it is necessary first to see whether the consent stated to have been given by 
defendant No. 2’s pleader was based either on the consent or the authority given by 
defendant No. 2, or whether in any other sense the consent can be deemed to be a 
consent of defendant No. 2 himself. That question must be referred for decision 
to the lower appellate Court, and I order accordingly. If ERN both parties 
will be entitled to lead further evidence on this point. The finding should be 
returned within two months. f : 


The issue sent down was found in the affirmative by the lower appellate Court. 


The appeal was on November 11, 1948, heard by Dixit J., who delivered the 
following judgment, referring the appeal to a division bench for decision. 


Drxrr J. The facts giving rise to this appeal from order have been stated by 
Mr. Justice-Sen in his d ad delivered on February 27, 1948. Ido not, 
therefore, propose to set out at length those facts but content myself with mention- 
ing such of them as are necessary to appreciate the question arising for decision in 
this appeal. 

The plaintiff is the nephew of defendant No.1. The plaintiff’s father died in 
about 1925 leaving him surviving his widow, his son, the plaintiff, and his brother, 
defendant No.1. In 1982-88 defendant No. 1 took up a ferry contract and since 
he did not pay the bid amount of the contract the undivided property of the plaintiff 
and defendant No. 1 consisting of mulgeni rights in survey No. 16 of Phattubele 
village was brought to sale by the Collector and was purchased by defendant No. 2 
at the auction. It appears that at the date of the death of his father the plaintiff 
was a minor. 

In 1940 the plaintiff then a minor brought suit No. 217 of 1940 through his guard- 
ian mother claiming a certain declaration as well as an injunction. That suit was 
dismissed by the trial Court and upon appeal (No. 100 of 1942) to the District Court 
the appellate Court ‘granted the plaintiff permission to withdraw the suit with 
liberty to institute a fresh suit, That order was made subject to certain conditions 
and those conditions are summarised in the judgment of the learned trial Judge and 
they are these: 

(i) Appellant (plaintiff) should pay respondent (defendant No. 2) Rs. 15-8-0 as costs of the 
a ` 
aa Plaintiff should also pay defendant No. 2 Rs. 68-3-0 being his (defendant No. 2's) 
costs of the lower Court. 
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(iit) Plaintiff should pay defendant No. 2 these costs before instituting the next suit. 


In 1944 the plaintiff who had then attained the age of majority filed the suit 
giving rise to the present appeal claiming the same declaration and the injunction. 
The declaration claimed was that the auction sale held in 1985 in favour of defend- 
ant No. 2 was not binding upon the plaintiff’s half share in the suit property and the 
injunction sought was an injunction restraining defendant No. 2 from taking the 
income of-his share in the property. It appears that the costs of the former suit 
were not paid by the plaintiff prior to the institution of the second suit. Defendant 
No. 2 filed a written statement raising various contentions one of which was that 
the plaintiff had no right to bring the present suit without paying the costs of the 
previous suit as the payment of costs was made a condition precedent to the filing 
of a fresh suit. 


The learned trial Judge, therefore, framed a proimnaey issue which is ‘“Whether 
the suit is tenable in view of the contentions made by defendant in his written 
statement?” And the trial Court held that the suit was not tenable. Consistent 
with that finding the trial Court dismissed the suit. The plaintiff appealed in the 
District Court of Kanara and the learned District Judge allowed the plaintiff’s 
appeal, set aside the decree of the lower Court and remanded the suit to the lower 
Court for trial on merits as stated in his order. Defendant No.2 appeals. After 
the filing of the appeal defendant No. 2 died and the present appellant was substitut- 
ed as his heir in the record of the appeal. 


The matter first came before Mr. Justice Sen on February 27, 1948, when he 
delivered an interlocutory judgment. He sent the case back to the lower Court 
in order to determine whether the consent stated to have been given by defendant 
No. 2’s pleader was based either on the consent or the authority given by defendant 
No. 2 or whether in any other sense the consent can be deemed to be a consent of 
defendant No. 2 himself. In order to appreciate this direction it is necessary to 

understand what happened in ‘the appellate Court. In the appellate Court the 
pleader for the plaintiff and defendant No. 2 filed a purshis on August 28, 1946. 
The purshis recites as follows : 

“ The appellant who was the plaintiffin the lower Court has now paid to the pleader for the 
other side Rs, 15-8-0 for his costs of the previous appeal (No. 100 of 1942) and Rs. 68-8-0 for 
costs of the previous suit (No. 217 of 1940) and has thus fulfilled the conditions laid down as 
precedent to his being entitled to file the suit. Hence the suit may now be taken as competent as 
from this date. The appeal may hence be allowed and the suit may be remanded to lower court 
for trial on merits. Costs of this suit will be costs in the cause. The appellant may be ordered 
to pay the costs of the respondent in this court of this appeal.” 

It is enough to mention that in accordance with this purshis the appellate Court 
made the order giving rise to this appeal. 

Upon the appeal the principal contention taken on behalf of the appellant i is that 
the second suit brought by the plaintiff was incompetent inasmuch as the condition 
poe as to the payment of costs of the former suit was not complied with 

efore the institution of the fresh suit. That the amount of costs was not paid 
before the institution of the second suit is not in dispute. . The fact that the amount 
of costs was not paid in the course of the suit is also not in dispute. But the costs 
were paid i in the course of the hearing of the appeal in the District Court and the 
raha which I have to determine is whether the payment of costs subsequent to 

e date of the filing of the fresh suit did not cure the defect which existed in the 

aena of the second suit. 


The question has to be answered by reference to the provisions of O. XXITT,r.1, 

sub-r. 2), of the Code of Civil Procedure, which provides as follows :— 

“ (2) Where the Court is satisfied— 

(a) that a suit must fail by reason of some formal defect, or 

(h) that there are other sufficient grounds for allowing the plaintiff to institute a fresh suit 
for the subject-matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff permission to withdraw from such 
suit or abandon such part of a claim with liberty to institute a fresh suit in respect of the subject- 
matter of such suit or such part of a claim,” 
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‘The words ‘‘on such terms as it thinks fit” are important. . The terms imposed in 
this case were that the plaintiff was to.pay to defendant No. 2 the costs of the for- 
mer suit as well as the costs of the appeal arising from that suit before the institution 
ofthe next suit. - . - 

The learned trial Judge dismissed the suit and in so doing relied upon a decision of 
this Court in Shidramappa Mutappa v. Mallappa Ramchandrappa The head- 
note in that case is in the following terms: 

“Under Order XXTII, rule 1, of the Civil Procedure Code, 1908, where a plaintiff is allowed. 
to withdraw a suit and leave is granted to bring a fresh suit on condition that the plaintiff paid 
the defendant’s costs, the plaintiff is precluded from bringing a second suit unless the costs are 
paid before the institution of the second suit. If a second suit is instituted without paying 
the costs of the first suit and leave is granted to withdraw that sult with liberty to bring a fresh 
suit such leave will not be valid in law and the fresh suit will not be maintainable even if the 
costs of the first suit are paid before the institution of the fresh sult.” 


The case in Shidramappa Mutappa v. Mallappa is a decision of a division bench and 
I am, therefore, bound by that ruling. But there is a further consideration which 
is present in this case and which was not present in the case in Shidramappa 
Mutappa v. Mallappa Ramachandrappa and that is this that in the present case 
the costs were paid by the plaintiff to defendant No. 2’s pleader in the District 
Court and the question which is to be decided is as to the effect of that payment, 
Now, the condition imposed by the appellate Court in appeal No. 100 of 1942 was 
a condition in favour of defendant No. 2. It was, therefore, a condition which it 
was open to defendant No. 2 to waive if he was so minded. In the present case 
defendant No. 2 himself did not waive the condition, but the pleader appearing for 
defendant No. 2 waived it on his behalf as seen from the purshts the terms of which 
I have already quoted. But on behalf of the appellant it is argued that it was not 
open to.the ieee for defendant No.2 to waive the condition. That there was no 
express permission on the part of defendant No. 2 permitting the pleader to waive 
the condition is not in dispute. At the same time the question whether the 
pleader for defendant No. 2 had an implied permission has to be decided by re- 
ference to the terms of the vakalatnama which was signed by defendant No. 2 in 
favour of his pleader. The terms of the vakalatnama, so far as material, recite: 
I, Subraya Timmappa Shetti of Kodkani, hereby appoint as my pleader in this appeal 
Mr. Krishnarao Ramchandrarao Haldipurkar for the purpose of putting in appearance in this 
Court on my behalf and to conduct all work, relating to this case, on my behalf and on my behalf 
to carry on negotistions for a compromise with the appellant and, if a compromise is arrived 
at, to sign such compromise application and to give consent to the same........ 
The question to be‘considered, therefore, is whether the condition imposed by the 
appellate Court was a condition in favour of defendant No. 2 and it was open to him 
to waive the condition or it was open to his pleader to waive the condition on his 
behalf if authorised to do so. As far as I have been able to understand the matter 
I do not see why a pleader duly authorised by his client should not bind his client 
in respect of a concession made by him in the course of the suit or of the appeal. 
Besides, there is nothing illegal or opposed to public policy in making the concession 
such as the one which has been done. In this case the condition was entirely in 
favour of defendant No. 2 and the duly authorised pleader would be entitled to bind 
defendant No. 2 by the concession. 


If this is the correct view, then the case in Shidramappa Mutappa v. Mallappa 
Ramechandrappa does not stand in the way of the plaintiff. The case in 
bhi Lis Mutappa v. Mallappa Ramchandrappa is a decision of a division bench 
and for obvious reasons I would be failing in my duty if I do not follow it. But 
since I think the facts of the present case can be distinguished from those in the 
case of Shidramappa Mutappa v. rime te Ramchandrappa and as the question 
is one of general importance it is desirable that this matter be heard by a division 
bench rather than by myself sitting alone. 

The question which is to be decided in this appeal is not free from difficulty. 
This will appear from the commentary to O. XXIII,r.1, of Sir Dinshah Mulla’s 
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Code of Civil Procedure, 11th edition, 1941, at pages 256, 257, and 258. There 
are two opposing views upon the subject and for the sake of brevity the view taken 
by the A RRA and Patna High Courts may be described as a liberal view, while the 
view taken by the High Courts of Madras, Allahabad, Bombay and Rangoon may 
be described as the strict view of the matter. - 

Here is a condition imposed by the Court in favour of a party. If the condition 
is broken there is no breach of any law. It is a condition which can be waived. 
Section 80 of the Code of Civil Procedure requires a two months’ previous notice 
being given before the institution of a suit and in such a case it is open to 
a defendant to waive notice. But it can hardly be suggested that the waiver 
is not legal. Where a person has a certain right ie to him by the statute and 
he agrees to take himself out from the operation of the statute it may be suggest- 
ed that the waiver in such a case is contrary to law or opposed to public policy. 
In this connection the case in Post Master-General, Bombay v. Chenmal Mayachand: 
may be cited. It seems to me, therefore, that the condition about the payment 
of costs prior to the institution of the suit was a condition which it was open to 
defendant No. 2 to waive and also open to the pleader of defendant No. 2 to waive 
if he had authority to do so. 

There is another weighty consideration in saying that although the costs are not 
paid prior to the institution of the fresh suit the payment of costs subsequent to the 
filing of the second suit should be held to cure the defect in the constitution of the 
second suit. That consideration is that the non-payment of costs cannot be consi- 
dered to be an illegality, but should be considered to be an irregularity. This 
view receives support from a decision of the Madras High Court reported in 
Ramakrishna v. Vandaya Thevar.? In that case the Madras High Court was dealing 
with the effect of O. XXXIII, r. 15, of the Code of Civil Procedure. Order 
XXXII, r. 15, of the Code of Civil Procedure, is in the following terms :— 

“ An order refusing to allow the applicant to sue as a pauper shall be a bar to any subsequent 

application of the like nature by him in respect of the same right to sue; but the applicant shall 
be at liberty to institute a suit in the ordinary manner in respect of such right, provided that he 
first pays the costs (if any) incurred by the Provincial Government and by the opposite party 
in opposing his application for leave to sue as a pauper.” 
And the effect of the non-payment of the amount of costs was considered by 
Mr. Justice Varadachariar and Mr. Justice Pandrang Row and it was held that 
“the Court need not dismiss the suit if costs are paid subsequently but should treat 
the suit as validly instituted from the date on which the costs were so paid.” With 
respect, I think that is a correct view. But on behalf of the appellant it is contend- 
ed that that is a case dealing with O. XXXIII, r. 15, whereas the present case is 
one which falls under O. XXIII, r. 1(2). But I am unable to see any difference in 
principle between the two cases. In a case arising under O. XXXIII, r. 15, the 
condition is imposed by law and in the present case the condition is imposed by the 
Court in accordance with the power given to it under O. XXII, r. 1(a), and, in my 
opinion, there ought not to be any difference in principle between the two cases. 

And the last consideration which I may mention is that if the view is taken that 
the payment of costs subsequent to the filing of the suit cures the infirmity in the 
constitution of the second suit, that view is consistent with justice. The condition 
is in favour of a party and by the payment of the amount of costs he gets the bene- 
fit of the condition. On the other hand, if it is held that the non-fulfilment of the 
condition entails the extreme consequence of the dismissal of the suit though the 
costs are paid subsequent to the filing of the second suit, it would be a denial of 
justice. On that ground too I think it should be held that the payment of costs 
subsequent to the filing of a fresh suit should not result in the dismissal of the suit 
though it is not strictly in accordance with the condition imposed by the Court. 

I have indicated above some of the points which arise for consideration in this 
appen and since I think the question is one of generalimportance this matter should 
be heard by a division bench and I direct accordingly. 

The anpeal was accordingly heard by a division bench consisting of Rajadhyak- 
sha and Chainani JJ. 
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N. M. Shambhag, for the Poet i 
G. P. Murdeshwar and U. S. Hattangadi, for respondent No. 1. 


RAJADEYAKSHA J. The facts giving rise to this appeal from order are these. 
The plaintiff is a nephew of defendant No.1. The plaintiff's father died in about 
1925, SSE behind him his widow, a minor son the present plaintiff and his bro- 
ther defendant No. 1. In 1982-1988, the plaintiff’s uncle defendant No. 1 took up 
a ferry contract, and as he did not pay the amount of the bid, the undivided pro- 

erty of the plaintiff and defendant No. 1 consisting of certain mulgent rights in 

Survey No. 16 of Phattubele village was brought to sale and was eventually pur- 
chased by defendant No. 2 at an auction sale. In 1940, the plaintiff who was even 
then a minor brought a suit, No. 217 of 1940, through his guardian mother asking 
for a declaration that the auction sale held in 1985 in favour of defendant No. 2 was 
not binding upon the plaintiff’s half share in the suit property and for an injunction 
restraining defendant No. 2 from taking the income of his share of the property. 
The suit was dismissed as the relief of possession which it was possible for him 
to claim had not been claimed. There was an appeal against that decision to the 
District Court, being Appeal No. 100 of 1942, and in that Court the plaintiff’s 
mother withdrew the appeal with permission to bring a fresh suit. The order of the 
Appeal Court under O. XXIII, r. 1(2), was in the following terms : o 

(1) Appellant (plaintiff) should pay respondent (defendant No. 2) Rs. 15-8-0 as costs of the 
appeal. 

(2) Plaintiff should also pay defendant No, 2 Rs. 68-8-0 being his (defendant No. 2’s) 
costs of the lower Court. 

(8) Plaintiff should pay defendant No. 2 these costs hefore the institution of the next suit. 


In 1944 the plaintiff who had by that time attained majority filed the suit, which 
gives rise to the present appeal and asked for the same declarations and injunctions 
as in the earlier suit. But before the suit was filed, the order regarding the pay- 
ment of costs which had been made in the earlier suit was not complied with. After 
the institution of the suit, defendant No. 2 filed a written statement raising various 
eontentions, one of which was that the plaintiff had no right to bring the present 
suit without paying the costs of the earlier suit, as the payment of costs was nade a 
condition precedent to the filing of a fresh suit. 


The learned trial Judge framed a preliminary i issue, viz. whether the suit was 
maintainable in view of this contention, and answered that issue in the negative. 
Accordingly, the suit was dismissed. The plaintiff thereupon again appealed to the 
District Court, and while the appeal was pending, the learned pleaders appearing 
on both sides filed a joint purshis to the following effect :— 

“ The ‘appellant who was the plaintiff in the lower:Court has now paid to the pleader for 
the other side Rs. 15-8-0 for his costs of the previous appeal (No. 100 of 1942) and Rs. 68-8-0 
for costs of the previous sult (No. 217.of 1940) and has thus fulfilled the conditions laid down as 
precedent to his being entitled to file the suit. Hence the suit may now bs taken as competent 
as from this date. The appeal may hence be allowed and the suit may be remanded to lower 
Court for trial on merits. Costs of this suit will be costs in the cause. The appellant may be 
ordered to pay the coats of the respondent in this Court of this appeal.” 
In accordance with the purshis filed by the pleaders on both sides, the learned 
District Judge made an order allowing the appeal and remanding the suit to the 
lower Court for trial. It is against this order that defendant No. 2 has now come 
in appeal. ° 
` When the appeal first came on for hearing before Mr. Justice Sen, it was con- 
tended by Mr. T Sheabhal, who has also appeared before us on behalf of defendant 
_No. 2, that it was not cléar whether the consent giyen by defendant No. 2’s pleader 
was given on the authority or with the consent of defendant No. 2 himself. He 
further contended that even if such consent was given what was consented to wes 
opposed to the decision in Shidramappa Mutappa v. Mallappa Ramchandra 

‘and ought not therefore to have been regarded as a consent enabling the Aree 

appellate Court to make the-order which it did, having been in effect consert to 
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something which was illegal. In order to appreciate this argument, the learned 
Judge thought that it was necessary first to see whether the consent stated to have 
been given by defendant No. 2’s pleader was based either on the consent or the 
authority given by defendant No. 2 or whether in any other sense the consent 
could be deemed to be the consent of defendant No. 2 himself. An issue on this 
point therefore was sent down and a finding was asked for within two months. On 
a construction of the vakalatnama the learned Judge found the issue in the affir- 
mative, viz. Mr. Haldipurkar the pleader for defendant No. 2 had authority to 
give consent to the joint purshis on his client’s behalf and that it must also be 
deemed that the consent given by Mr. Haldipurkar to the said purshis was 
really the consent of defendant No. 2 himself. 

After this finding was returned, the appeal came on for hearing before Mr. Justice 
Dixit. The matter was fully argued before the learned Judge. The learned Judge 
was of the opinion that the authority of Shidramappa Mutappa v. Mallappa 
Ramchandrappa did not stand in the way of the plaintiff and that it was open to the 
defendants to waive the condition which was imposed in the earlier case for his 
benefit. The learned Judge made the following observations (p. 761, ante) : 

“ As far as I have been able to understand the matter I do not see why a pleader duly autho- 
tised by his client should not bind his client in respect of a concession made by him in the course 
of the suit or of the appeal. Besides, there is nothing illegal or opposed to public policy in making 
the concession such as the one which has been done. In this case the condition was entirely in 
favour of defendant No. 2 and the duly authorised pleader would be entitled to bind defendant 
No. 2 by the concession.” 


The learned Judge distinguished the case of Shidramappa Mutappa v. Mallappa 
Ramchandrappa. The learned Judge also expresssed the view that the condition 
imposed by the Court in favour of the party was a condition for his benefit and if 
the condition was broken, there was no breach of any law. It was a condition 
which could be waived. He referred to the case of Ramkrishna v. Vandaya Theoar,} 
which was a case decided under O. XXXIII, r. 15, of the Code of Civil Procedure. 
In that case the Madras High Court held that ‘‘the Court need not dismiss the suit 
if costs are paid subsequently but should treat the suit as validly instituted from 
the date on which the costs were so paid.” Mr. Justice Dixit expressed his agree- 
ment with this view and applied the analogy of that decision to the case before him 
and held that there was no difference in principle between the two cases. But as 
he thought that the question was of general importance he considered it desirable 
that the matter should be heard by a division bench. 

On the matter coming before us for hearing, Mr. Shanbhag on behalf of the 
appellant-defendant No. 2 has again pressed us to construe strictly the conditions 
imposed for the filing of a fresh suit and has quoted in support the authorities of 
this Court in Ambubai v. Shankarsa* and Shidramappa Mutappa v. Mallappa 
Ramchandrappa. The question has to be decided with reference to the wording 
of O. XXIII, r. 1, of the Civil Procedure Code. Under O. XXIII, r. 1, sub-r. (2)— 

“ Where the Court is satisfied— 

(a) that a suit must fall by reason of some formal defect, or 

(6) that there are other sufficient grounds for allowing the plaintiff to institute a fresh suit 
for the subject-matter of a sult or part of a claim, it may, on such terms as it thinks fit, grant 
the plaintiff permission to withdraw from such suit or abandon such part of a claim with liberty 
to institute a fresh suit in respect of the subject-matter of such suit or such part of a claim.” 


In Ambubai v. Shankarsa the plaintiff withdrew the suit with permission of the 
Court and was ordered to pay the defendant’s costs before filing a fresh suit. 
Without paying the defendant’s costs, he filed a fresh suit. He paid the costs 
three days before the day fixed for the hearing of the evidence in the case. The 
Court dismissed the suit on the ground that the suit being filed without previous 
costs having been paid was bad ab initio. The plaintiff, however, considering that 
the permission given to him by the Court in the original suit was still survivin, 

in spite of the second suit being dismissed, filed his third suit on the same cause o 

action. It was held that the permission granted by the Court in the original suit 
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could only extend to the filing of one fresh suit and not to the filing of any number 
of fresh suits, which might be dismissed each in its turn, without any trial on the 
actual merits of the case between the parties for failure to pay the costs of the first suit. 
That case, however, is somewhat different from the one with which we have to deal 
as there is no question in the present case of a third suit being filed on the basis of the 
permission granted in the first suit. But the observations in the second case, viz. 
Shidramappa Mutappa v. Mallappa Ramchandrappa, are of somewhat greater 
significance. In that case the plaintiff was allowed to withdraw the suit and leave 
was granted to bring a fresh suit on condition that the plaintiff paid the defendant’s 
costs, The second suit was in fact instituted without paying the costs of the first 
suit, and leave was granted to withdraw that suit with liberty to bring a fresh suit. 
It was held that such leave was not valid.in law and the fresh suit was not maintain- 
able even if the costs of the first suit were paid before the institution of the fresh 
suit. In the course of the judgment Mr. Justice Patkar referred to the conflicting 
views which had been held:on the interpretation of O. XXIII, r. 1, by the Calcutta 
and Patna High Courts on the one side and the Madras High Court on the other. 
He referred to the case of Shital Prosad v. Gaya Prosad! in which it was held that 
where a suit was allowed to be withdrawn by the plaintiff with liberty to bring a 
fresh suit on the same cause of action on condition of paying costs to the defendant, 
the second suit could not be dismissed for non-payment of the costs and that inas- 
much as permission to withdraw and bring a fresh suit was made conditional on a 
certain payment, the original suit could not be deemed to be withdrawn until those 
costs were paid, and therefore it must be deemed to be a pending suit which became 
disposed of as soon as the payment was made. The contrary view was expressed 
in the case of Seshayya v. Subbayya,? in which it was held that as the withdrawal 
of the suit did not require the permission of the Court, it must be taken that the 
first suit was withdrawn when the order was passed and that the permission granted 
referred only to the filing of the subsequent suit on certain conditions. The Court 
criticised the Calcutta view that if the first suit was considered as still pending, it 
would be open to the plaintiff, instead of complying with the condition of the per- 
mission to go to the Court and demand that the trial on the first suit should be 
proceeded with however long the interval might be. This Court preferred to follow 
the Madras view and expressed its dissent from the view of the Calcutta High Court. 
Mr. Hattangadi on behalf of the respondent-plaintiff has again pressed us to accept 
the Calcutta view. But in view of the clear decision of a division bench of this 
Court in Shidramappa Mutappa v. Mallappa Ramchandrappa we do not thnk 
that we are at liberty to take a different view. It is true that the decision in 
Shidramappa Mutappa v. Mallappa Ramchandrappa dealt with the validity of the 
order passed in the second suit which was instituted before the costs, as required 
by the order in the first suit, were paid. That case did not raise the point which has 
been raised in the present case, viz. the effect of the payment of costs after the insti- 
tution of the second suit, although the order in the earlier suit had directed that 
the costs must be paid before the institution of the second suit. Mr. Justice Patkar 
observed that (p. 218): 

“The costs ordered to be paid in the first suit ought to have been paid tefore the institution 
of the seoond suit, and it cannot be said that the condition imposed in the fi:st suit is fulfilled by 
payment of the costs after the disposal of the second suit! when the costs ought to have been paid 

before the institution of the second suit.” 

From this it would appear that according to the learned Judge the costs had to be 
paid before the second suit was instituted. Mr. Justice Baker also comes to the 
same conclusion when he says at p. 219: 

“t... Iam of opinion that the condition on which the plaintiff was allowed to b-ing a second 
suit not having been complied with, the plaintiff had no right to bring a second suit, which should 
have been dismissed, and therefore the permission in that suit is of no avail.” 

In view of this decision, which is binding upon us, we consider that the condition 
imposed in the order of the first suit, viz. that the costs should be 
paid before the institution of the second suit, should be strictly complied 


1 (1914) 19 C: Le J, 620 7 2 (1024) 47 MeL, J, 646. 


766 THE BOMBAY LAW REPORTER. [vou, ur 


with, and ifthe condition requisite is not fulfilled, then the suit is not properly 
filed and is liable to be dismissed. In our opinion the present suit was rightly 
dismissed by the trial Court when it was brought to its notice that the costs of the 
earlier suit had not been paid before the institution of the second suit. In both the 
cases referred to above the basis of the decision was that the permission to bring 
a fresh suit on certain conditions enabled only one fresh suit to be brought by the 
fulfilment of that condition (Ambubai v. Shankarsa). If the second suit is defective 
by reason of non-fulfilment of that condition, any permission given in the course of 
that suit to bring a fresh suit is not valid in law and a fresh suit will not be main- 
tainable even if the costs of the first suit are paid before the institution of a fresh 
suit (Shidramappa’s case). In neither of these two cases the question as to the 
effect on the second suit of the payment of costs after the institution of the suit 
fell to be considered. In Shidramappa’scase there isan observation of Mr. Justice 
Patkar at p. 218 in which the learned Judge observes ‘‘that the costs were not 
paid even during the pendency of the second suit.”. Whether such payment 
would, in his opinion, have made the second suit valid or not is not quite clear 
from the judgment. 

In the case of Rachhal Singh v. Sheo Ratan Singh, which was brought to our notice 
by Mr. Shanbhag, the Allahabad High Court has held that once the plaintiff has 
accepted the terms imposed by the Court, and the case is declared to be withdrawn 
and is no longer pending, the plaintiff must comply with thosc terms strictly or 
take the consequences by being barred from filing asecond suit. But this decision 
of a single Judge of the Allahabad High Court has been dissented-from in Jadu 
Teli v. Mahboob Raza Khan,’ on which Mr. Hattangadi relies for the proposition that 
the costs of the first suit could be paid ae the pendency of the second suit. In. 
that case the plaintiff was permitted to withdraw his suit with liberty to file a fresh 
one on the terms that the costs of the defendant were to be deposited in Court 
before filing the fresh suit. A fresh suit was filed without the plaintiff having first 
deposited the costs. Subsequently in the course of the suit, and before any objection 
on this score had been raised by the defendants, the plaintiff deposited the said 
costs. On the question whether, by reason of non- compliance with the terms is the 
order, the suit was maintainable, ıt was held 


“that asthe second suit was filed without the condition having been fulfilled, the duit was, 
no doubt, defective, and it would be open to the Court to take a very strict view of the non- 
compliance. At the same time there was nothing to prevent the Court from allowing the plaintiff 
to fulfil that condition by depositing the costs subsequently, so lon. as no question of limitation 
arose. When the costs were deposited and the condition was fulfilled, the sult could, at any 
rate, be deemed to have been instituted on the date when the condition was fulfilled, unless 
limitation was a har to the claim.” 


On the authority of this decision it was argued by Mr. Hattangadi that it was open 
to the Court to regard the second suit as properly instituted so long as the costs of 
the original suit were paid ‘during the pendency of the suit and before any 
objection was taken by the other side. The reasoning of this decision is 


“ that ifthe non-payment of the amount before the institution of the suit is considered to bea 
defect so as to make the suit premature, the plaintiff may file another suit after he has made the 
deposit.” 

According to the learned Chief Justice as a fresh suit could be filed after the deposit 
of the costs, there was no point in having the second suit dismissed for reason of 
non-payment of the costs, merely to enable the plaintiff to file a third suit after the 
deposit of costs was made. But this reasoning is opposed to the decision of this 
Court in Ambubai v. Shankarsa. Mr. Justice Mukerji has in fact referred to this 
case and expressed his dissent from the view taken by this Court. We do not 
therefore consider that the authority of Jadu Teli v. Mahboob Raza Khan is sufficient 
authority for us for holding that the defect in the institution of a second suit by 
reason of non-payment of the costs could be cured by a subsequent payment. 
Another case to which Mr. Hattangadi invited our attention was the case of 
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Bhagirtht v. Babvo.1 In that case the plaintiff had been allowed to withdraw a suit 
under O. XXIII, r. 1, with liberty to bring a fresh suit on the condition that he 
pays the defendants’ costs. The order fixed no date for the payment of costs to 
the defendants. It was held that ‘‘it was a mere irregularity not affecting the merits 
and not resulting in prejudice or injustice and that the costs could be paid even 
after the institution of the suit.” The reasoning in this case also was the same as 
that of the Allahabad High Court in the case to which I have just referred. At 
p. 57 the learned Judge, Mr. Justice Vivian Bose, observed : ‘‘therefore all that the 
plaintiff would have to do would be to pay or tender the costs and then file his suit 
afresh.” According to the view held by the learned Judge, there was nothing to 
prevent the plaintiff from withdrawing the second suit and filing a third suit after 
payment of the costs ordered to be paid in the first suit. This view is again in © 
conflict with the decision of this Court in Ambubai v. Shankarsa which is binding 
upon us. We do not therefore consider this case also as an authority for us to 
hold that the defect in the institution of the second suit could be cured by the pay- 
ment of costs during the pendency of that suit. 

Mr. Hattangadi has also invited our attention to the case of Ramkrishna v. 
Vandaya Thevar, which has been referred to by Mr. Justice Dixit in the referring 
judgment. That case has reference to the institution of a suit under O. XX XIU, 
T. 13, of the Civil Procedure Code. That rule isin these terms : 


. ‘An order refusing to allow the applicant to sue as a pauper shall be a bar to any subsequent 

application of the like nature by him in respect of the same right to sue; but the applicant 
shall be at liberty to institute a suit in the ordinary manner in respect of such right, provided 
that He first pays the costs (if any) incurred by the Provincial Government and by the opposite 
party in opposing his application for leave to sue as & pauper.” 


The effect of the non-payment of the amount of costs was considered by Mr. Justice 
Varadachariar and Mr. Justice Pandrang Row and it was held that 


“the Court need not dismiss the suit if costs are paid subsequently but should treat the 
suit as validly instituted from the date on which the costs were so paid.” 


It is not quite clear from the report whether the costs were paid and accepted by the 
defendants. If they were accepted by the defendants, then the principle of waiver 
would come into operation. The decision, however, is based on the reasoning that it 
was unnecessary to go through the formality of a dismissal and a re-institution the 
very next moment after the pe yment of the costs ordered in the original suit. If 
the conclusion arrived at in that case were to be applied to the case before us, then 
it would be possible to hold that the payment of costs during the pendency of the 
suit would validate the suit, if the ratio of the decision could also be accepted, viz. 
the second suit could be allowed to be dismissed and a third suit filed after the 
payment of the costs. But that basis, as f have stated earlier, is opposed to the 
view taken by this Court'in Ambubat v. Shankarsa, and we do not consider that the 
reasoning in Ramakrishna v. Vandaya Thevar is a sufficient authority for us to 
hold that the defect in the institution of a second suit could be cured by payment of 
the costs during the pendency of that suit. Indeed there is authority of this Court. 
in Ramabai v. Shripad Balwant? that payment of costs after the institution of the 
second suit would not cure the defect in the institution of the suit and the Court has 
no jurisdiction to proceed with the suit. Moreover, this decision of the Madras 
High Court has been dissented from by a division bench of this Court in Abdul 
Rahman v. Amtnabi? although not on the ground which I have discussed above. 
It must therefore be held that a second suit instituted without fulfilling the condi- 
tions for the institution of that suit is bad and must Pe dismissed as the present 
suit was rightly dismissed by the trial Court. 

But the position is somewhat complicated in the present instance by the fact that 
while the appeal against the dismissal of the suit was pending in the District Court, 
the learned pleader for the plaintiff offered and the learned pleader for the defendant 
accepted the payment of the costs and filed a purshis to the effect “that the plaintiff 
had fulfilled the conditions laid down‘as a precedent to his being entitled to file the 
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suit and that therefore the suit may now.be taken as competent from this date.” 
The question is what is the effect of this purshis which was jointly submitted to the 
Court by the pleaders on both sides. We do not wish to express a ny opinion as to 
the effect of the payment of costs after the institution of the suit, although it was 
held by Divatia J. in the case of Ramabat v. Shripad Balwant referred to above, 
that in a case arising under O. XXXIII, r. 15, non-payment of costs before the insti- 
tution of the second suit was fatal to the jurisdiction of the Court to proceed with 
the suit and that subsequent payment would not cure the defect. But we desire 
to confine ourselves to the position as it arises in this case, viz. as to what is the 
effect on the second suit, if the costs are paid and accepted by the defendant in 
fulfilment of the conditions imposed for the institution of the second suit. In our 
` view such action on the part of the defendant removes the bar for the institution of 
the second suit, a bar which was imposed in his interest and for his benefit. It is 
open to a party to renounce the benefit that a law or a contract confers upon him 
provided such renunciation is not opposed to the principles of public policy. In 
Graham v. Ingleby! Baron Alderson observed (p. 657) : 

“ that the principle upon which cases proceed is well-founded and itis this that an individual 
cannot waive a matter in which the public have an interest.” 

In Post Master General, Bombay v. Chenmal Mayachand, 2 Mr, Justice Divatia 
observed (p. 766): 

“ Tt is no doubt a general rule that any one may renounce a law introduced for his own benefit. 

But that rule applies only to rights and benefits of a personal and private nature created under 
an agreement or granted by law. There is a clear distinction bétween a contractual or a statutory 
right created in favour of a person for his own benefit and a right which is created on the ground 
of public interest and policy. The rule of waiver cannot apply to a`prohibition based on public 
policy.” 
In the present instance the condition of the payment of costs before the institution 
of the second suit was designed to protect the interests of the defendant, and there 
is no question of public policy involved in the waiver of such condition. We, 
therefore, agree with the view taken by Mr. Justice Dixit that it was competent for 
the defendant to waive the condition which was imposed by the Court for his benefit. 
It was argued by Mr. Shanbhag for the appellant that defendant No. 2 could not, 
by accepting the costs, confer jurisdiction on the Court to entertain the second suit. 
He seemed to draw a distinction between jurisdiction which does not exist except 
by the fulfilment of the condition and jurisdiction which exists but which cannot 
be exercised before certain conditions are fulfilled ; and he argued that in the latter 
case only it is open to a party for whose benefit the condition has been imposed to 
waive the condition and remove the bar for the exercise of the jurisdiction. The 
distinction which he has sought to drawis that which has been stated by Beaumont 
C. J. in Devidatt v. Shriram,? where the principle is stated in the following terms 
(p. 288) : 

“ In cases in which some condition has to be performed before the Court can entertain a 
suit, the question always arises whether the condition is a matter of procedure only, so that faflure 
to perform it may be regarded as an irregularity which may be excused or waived . or whether 
the condition is one going to the root of the Court’s jurisdiction in which case the performance of 
the condition cannot be waived since it is not competent to parties by conduct or contract to 
enlarge the jurisdiction of the Court.” 

In none of the cases arising under O. XXIII, r. 1, to which our attention has been 
invited has it been held that the Court has no jurisdiction to entertain asecond suit. 
Indeed the Allahabad, Calcutta, Patna and Nagpur High Courts have permitted - 
the costs of the first suit to be ‘paid after the institution of the second suit. In 
our opinion this is a case not of the inability of the Court to entertain the suit, but of 
the disability of the p to institute it before fulfilling certain conditions imposed 
upon it by the Court. It is a disability imposed on the plaintiff before he can in- 
voke the jurisdiction of the Court. A familiar instance of this kind is one arisi 

under s. 80 of the Civil Procedure Code, under which no suit shall be institut 
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unless notice is given to Government as required by that section. Here again, it is 
not that the Court has no jurisdiction to ente the suit, but the party is pre- 
cluded from invoking the jurisdiction of the Court until certain conditions are ful- 
filled, and it has been held that “‘it is open to the defendant to waive the require- 
ments about notice and allow the suit to proceed.” At p. 129 of Mulla’s Code of 
Civil Procedure, lith Edition, the following observations occur : 


“ But when the Court is not competent to entertain or try the suit there isa want of inherent 
jurisdiction which cannot be waived. But here again there are certain exceptions. If the 
Court has no jurisdiction owing to some privilege attaching to a party, the party may waive that 
privilege.” a 
The argument regarding want of jurisdiction in the Court for entertaining the second 
suit arises owing to some privilege which attaches to a party, viz. defendant 
No. 2 in the present instance. It was, therefore, open to defendant No. 2 to waive 
the condition of the payment of costs before the institution of the suit and accept 
the payment as removing the bar to the institution of that suit. In a case arising 
under O. XXXII, r. 15, it was held that the case was not one of inherent want of 
jurisdiction in the Court but an irregularity in the initial procedure capable of 
being waived (Umabat Shankar v. Shankar Harit). This view was approved in 
Abdul Rahman-v. Aminabi.2 We are, therefore, of opinion that it was competent 
to defendant No. 2 to allow the bar to the plaintiff's instituting the second suit being 
removed by accepting the payment of costs as removing that bar. 

It was lastly argued by Mr. Shanbhag that'Mr. Haldipurkar appearing on behalf 
of defendant No. 2 had not any authority to enter into the arrangement and allow 
the costs to be paid and the suit to be regarded as properly instituted. He referred 
us to the ruling in Krishanji v. Rajmal? wherein it has been held “that a party to 
a suit was not bound by the admissions of his pleader if they are erroneous in law.” 
To, the same effect are the observations in Narayan v. Venkatacharya* where it 
has been held that : 


“ A party is not bound, generally eina by a pleader’s admission in argument on what is a 
pure question of law amounting to no more than his view that the question is unarguable.” 
On the view we have taken of the matter, it was perfectly competent in law for de- 
fendant No. 2 to waive the requirement of the payment of costs, and the only ques- 
tion, therefore, which arises is whether Mr. Haldipurkar had authority to enter into 
such an ar ement with the pleader for the plaintiff. The authority is very wide- 
ly warded und permitted Mr. Haldipurkar to put in an appearance on behalf of 
defendant No. 2 atid to conduct all work relating to the case on ‘his behalf and to car- 
ry on negotiations for a compromise with the plaintiff, if a compromise was arrived 
at, to sign such compromise application and to give consent to the same. In view 
of this we consider that Mr. Haldipurkar had authority to agree to the joint 
purshis which was filed on behalf of the plaintiff and defendant No. 2, and we 
- think that defendant No, 2 is bound by that arrangement. As pointed out in 
Vishnu Sakharam Nagarkar v. Krishnarao Malhar” : 

“ Where jurisdiction over the subject-matter exists, requiring only to be invoked in the right 
way, the party who has invited or allowed the Court to exercise it ina wrong-way, cannot after- 
wards challenge the legality of the proveedings due to his own invitation or negligence.” r 
We are, therefore, in agreement with the view expressed by Mr. Justice Dixit in his 
referring judgment on the question of waiver and the authority of Mr. Haldipurkar 
to enter into the compromise. 

The appeal will, therefore, be dismissed with costs. 


Appeal dismissed. 


_1 (1989) 41 Bom, L. R. 1269. - o 4 (100a) o Dor: L,-R. 484, 
2 er 45 ey 768, 5 (1886) I, L. R. 11 Bom. 158,°, 
8 . 25. f 


1899) 2 Bom 


L.R—49 


770 THE BOMBAY LAW REPORTER. [Vou Lt, 


Before Mr. Justice Weston and Mr. Justice Chainant. 
HARISINGJI CHANDRASINGJI: v. AJITSINGJI CHANDRASINGJI.* 


Hindu law-—Ilegitimate son—Regenerate classes—Imeartible property—Whether illegitimate son 
entitled to maintenance after father’s death out of imprrtible property. 


` Under Hindu law, among the Sudras, an illegitimate son does not acquire at his birth any 
right to a share in his father’s estate in the same way as a legitimate son can do. During his 
father’s life time he can take a share only by father’s choice. He cannot enforce a partition. 
On the father’s death he succeeds to the father’s estate as a coparcener with the legitimate 
son. The share of inheritance given to him is not merely ia lieu of maintenance but in recog- 
nation of his status as a son, and the share to which he is entitled is a half of that which he 
would have taken had he been legitimate. 
Amongst the three regenerate classes of Hindus, an illegitimate son is not a coparcener or 
a co-owner of the joint family estate. He is entitled to maintenance only, which is awarded to 
him. in lieu of inheritance and in recognition of his status as a son. If the property though it 
mey be ancestral or joint family property is impartible even a legitimate son cannot, during 
the lifetime of his father, claim any interest or rights in it, apart from the right to maintenance 
given to him by custom which has been judicially recognised. He is not a co-sharer with his 
father, The income from the estate is the absolut2 property of his father. He cannot ask for 
partition or separate possession of a share of the estate. If he is the eldest son, he possesses 
the right to succeed to the estate by survivorship This right can also be defeated by the 
father by alienating the property. The other legitimate sons do not enjoy even this right, 
unless the eldest son dies without male issue. They are not entitled tc any share in the estate 
or its income. An illegitimate son is not in, and cannot be given, any higher position. He 
is awarded maintenance by reason of his being disqualified from receiving a share in the in- 
lieritance, which he would have been ‘entitled to get if he had been legitimate. In lieu of 
exclusion from inheritance, he is entitled to receive maintenance as long as he lives and not 
only until he attains majority. ‘Tn impartible property all legitimate sons are not entitled 
to inheritance. Consequently, the hasis of the claim of an illegitimate son to maintenance 
goes. Custom may confer upon an illegitimate son a right to maintenance; but in the 
absenoe of such custom, he js not entitled to any maintenance as of right. 
A property does not cease to be joint family property merely because it is impartible. 
_ The only characteristic of joint family property which it retains is that the members of the 
family possess the right to take property by survivorship, and the estate devolves “upon 
that person who in fact and in law being joint in respect of the estate is also the senior member 
-in the senior line.” ~ 
~The holder for the time being of an impartible estate has complete right of disposition over 
the property and cap transfer it absolutely by gift, will or otherwise, unless his right is restric- 
ted by custom or the nature of the tenure of his estate. 
The income of an impartible estate belongs absolutely to the holder of the estate for the 
time being and is not the income of the undivided family. The holder does not receive it as 
manager on behalf of himself and the other members of the family. 


Cram by an illegitimate son, among the regenerate classes of Hindus, to recover - 
maintenace after his father’s death out of impartible property left by the father. 

The estate of Matar, in the district of Broach, was an impartible talukdari 
estate governed by the rule of primogeniture. 

The last holder of the estate was one Chandrasinghji. He was a much married 
man. He had six wives, whom he married one after another. By some of these 
wives he had two sons, Ajitsinha (who was the eldest, defendant) and Pradaman- 
sinha. With one of his earliest wives there came an attendant Champa by name. 
She was either a Rajput or else a Talapda. Ske attracted the attention of Chandra- 
singji, and became his concubine and was in his exclusive and continuous k 
till his death. She gave birth to three sons, Harisingji, Fatehsinha and Madhav- 
sinha (illegitimate sons of Chandrasingji) ard a daughter Chaturba by name. 
Chandrasinghji died on July 10, 1989. On his death, the defendant Ajitsinghji 
became the talukdar of Matar by right of primogeniture. 

On January 12, 1948, each of the three illecitimate sons of Chandrasinghji’s filed 
a separate sult against Ajitsinhji to recover maintenance from the estate of Matar 


* Decided, January 14,1949. First Appeal Patel, Civil Judge, Senior Division at Broach, 
No, 145 of 1945, from the decision of P. B. in Special Jurisdiction Suit No. 2 of 1948. 
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at the rate of Rs. 1,500 per year, both under the law and according to custom pre- 
vailing in the family. The defendant resisted the three suits on the ground that 
neither law nor custom availed to the plaintiffs to recover maintenance at his 
hands. 

The trial Judge upheld the contention of the defendant and dismissed Harisingji’s 
{plaintiff’s) suit. 

The plaintiff appealed to the High Court. 


R. J. Thakor, with N. C. Shah, for the appellant. 


S. M. Shah, with V. T. Gambhiroalla, K. V. Patel and T. R. Desai, for the res- 
pondent, . Se 8 


ÖNN J. The appellantsin these two appeals are illegitimate sons of Sardar 
Chandrasinghji Himatsinghji, who was the Thakore of Matar estate, which is a 
talukdari estate in Amod taluka in Broach District. He was a Rajput by caste. 
The respondent is the eldest legitimate son of Sardar Chandrasinghiji, and succeeded 
to the estate on the latter’s death on July 10, 1989. By custom the estate is 
impartible, and succession to it is governed by the rule of primogeniture. In 1948 
the two appellants filed two separate suits claiming maintenance from the respon- 
dent. They stated in their plaints that their mother was in the continuous and 
exclusive keeping of Chandrasinghji, that there was a custom prevalent in Gujarat 
and in the Broach District according to which the junior members of the family and 
illegitimate sons were entitled to maitenance, and that they had, therefore, a right 
to recover maintenance from the estate, both according to custom and also ac- 
cording to law. The defendant disputed these statements. The trial Judge found 
that the mother of the appellants-plaintiffs was in the continuous and exclusive 
keeping of Chandrasinghji, and that apart from the talukdari estate, Chandrasinghji 
had left no separate property of his own. He also held thatthe appellants had not 
proved the custom as regards the right of illegitimate sons to claim maintenance 
from the estate. These findings have not been disputed in appeal. The trial 
Judge also came to the conclusion that as the estate was impartible, and as no cus- 
tom giving a right to illegitimate sons to receive maintenance fromit had been prov- 
ed, the plaintiffs were not entiled to any relief. He, therefore, dismissed their 
suits. The ‘plaintiffs have appealed. 

The position of an illegitimate son rests upon two texts, as pointed out at p. 646 
in Mayne’s treatise on Hindu Law and Usage, 1988 Edition. According to Manu, 


“A son begotten by a man of the servile class on his female slave, or on the female slave of his 
male slave, may take a share of the heritage, if permitted (by the other sons.)” 


Yajnavalkya has enlarged the rule as follows: 


“Even a son beffotten by a Sudra on a female slave (dasiputra) may take a share by the father’s 
choice. But, if the father be dead, the brethren should make him partaker of the moiety of a 


share; and one who has no protters may inherit the whole  piopaty in default of daughter’s 
sons.’’. 


This is cited as the first verse in Mitakshara, c. I, s. 12. In ME M of these 
texts, Vijnanesvara says in the second verse, 


“The son, begotten by a Sudra on a female slave, obtains a share bv the father’s choice, or at his 
pleasure. But, after (the demise of) the father, if there be sons of a wedded wife, let these brothers 
allow the son of the female slave to participate for half a share: that is let them give him half (as 
much as is the amount of one brother's) allotment. However, should there be no sons of a wedded 
wife, the son of the female slave takes the whole estate, provided there be no daughters of a wife, 
nor sons of daughters. But, if there be such, the son of a female slave participates for half a share 

only. a 
The third verse in s, 12 of the Mitakshara is as follows : 


“From the mention of a Sudra in this place (it follows that) the son begotten by a man of a 
regenerate tribe on a female slave does not obtain a share even by the father’s choice. But, if he 
be docile, he receives a simple maintenance.” 

The last verse is obviousl a based on the conclusion drawn by the learned author 
from the position assigned to an illegitimate son of a sudra by the texts. Mitra 
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Misra in the Viramitrodaya (c. I, pt. II, s. 28, Shastri’s translation, Ed. Calcutta 
1879, p. 180) has interpreted the texts thus: 

. “From the use of the term ‘ a person of the servile class’ in Yajnavalkya’ s text. it appears that 
one begotten by a twice born person on a female slave cannot, notwithstanding the desires of the 
father, get ashare ora half-share after his death; the taking of his entire property is out of the 
question: but he is entitled onlv to maintenance, provided he be not disobedient.” 

The texts refer in terms only to dasiputra or the son of a female slave. But this 
restriction is now obsolete with regard to the right of maintenance given to an 
illegitimate son. In Muttusawmy Jagavera Yettappa Naicker v. Vencataswara 
Fetai the Privy Council allowed maintenance to a son who was the result of 
a casual intercourse, while in Rahi v. Govind Valad Teja,* the Bombay High Court, 
andin Viraramuthi Udayan v. Singaravelu®, Kuppav. Singaravelu,* and Subramania 
Mudaly v. Valu,® the Madras High Court allowed it in the case of an adulterous 
intercourse. In Mutitusawmy Jagavera Yettappa Naicker v. Vencataswara 
Yettaya, at p. 220 the Privy Council has observed : 

“Tt appears, however, to their Lordships, that if it be established that the Respondent was the 
natural Son of this Hindoo Father, and recognised by him as such, it is not essential to his title 
to maintenance that he should be shown to have been born in the house of his Father, or of a 
concubine possessing a peculiar status therein.” 

In Roshan Singh v. Balwant Singh® their Lordships, after referring to the third 
verse of s. 12 of the Mitakshara, which deals with the rights of an illegitimate son 
of a father belonging to the higher castes, stated (p. 56) : 

ciara a no reason to think that this effect of ilegitimaty differed according to the particular 
m it.” 

A Hindu father is under a personal obligation : to maintain his minor sons, irrespec- 
ae of whether he has Popon or not. pA is based on the following peepi of 

anu : 

oe parents, virtuous we pan an infant child must be maintained even by doing hundred 
misdeeds 
There is, however, no such obligation i in regard to adult sons. It has, therefore, 
been held that a father is not bound to maintain an adult son out of the roperty 
‘which belongs exclusively to him ; see Premchand Peparah v. Hulashchand Peparah? 
Nilmoney Singh Deo v. Baneshus® ; Bhoopati Nath Chakrabarti v: Basanta Kumaree 
Debee®, Ammakannu v. Appu, and Subbayya Thevar v. Marudappa Pandian. Y 
As regards illegitimate sons, Mr. Justice Venkatramana Rao in Muntappa Mudaliar 
v. Kuppuswami Mudaliar™ stated (p. 420): 

“Tt is a well settled principle of Hindu law that where the father is not possessed of any joint 
family property, he is under no personal obligation to maintain bis legitimate son and the latter 
has no claim over the separate property of his father; vfde11 Mad. 91. An illegitimate son cannot 
claim higher rights than the legitimate son and the same principle ought to apply to him.” 

This decision was followed in Krishna Rao v. Venkataramarao,4in whichit was held 
that an adult illegitimate son was entitled to maintenance both before and‘ after 
_his father’s desth: if the father was in possession of any joint family property. 

It has been held in various cases decided by the Madras High Court that the texts 
cited above refer to the estate of a separated house holder, that is to the separate 
property of father (see Ranoji v. Kandoji,* Parvathi v. Thirumalai, Ramalinga 
Muppan v. Pavadai Goundan, and Gopalasami Chetii v. Arunachelam Chetti.1’) 
After referring to these cases, Sir Dinshah Mulla in his judgment in Vellaiyappa 
Chetty v. Natarajan” has stated that verses 1 and 2 inc. I, s. 12 of the Mitakshara, 


1 (1888) 12M. I. A. 208. - 10 (1887) I. L. R. 11 Mad. 91. 
2 (1875) I. L. R. 1 Bom. 97. 11 [1987] Mad. 42. 
3 ae I. L, R. 1 Mad. 306. 12 [1942] A. I. R. Mad. 419 (2). 
4 is I L. R. 8 Mad. 825. 18 [1944] A. T. R. Mad. 362. 
5 (1910) I. L. R. 84 Mad. 68. 14 (1885) I. L. R. 8 Mad. 557. 
-6 (1899) L. R. 27 I. A. 51, 15 (1887) I. L. R. 10 Mad. 384. 
s.c. 2 Bom. L. R. 529 16 (1901) I. L. R. 25 Mad. 519. 
7 (1869) 4 Beng. L, R. (Appx.) 28. 17 (1903) I. L. R27 Mad. 32. 
8. e I. L. R. 4 Cal. 91. ~ 18 fE R. 58 I. A. 402, 407, 
- 9. (1986) I-L; R. 68 Cal.. 1098; 1111. s.c. 88 Bom, L. R. 1526 
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which relate to a Sudra son- make no mention of maintenance where the father 
- has left no property to which the son can succeed, and that cases in which the main- 
tenance is claimed out of joint family property must, therefore, be considered out- 
side the texts. Following these decisions Mr. Justice Broomfield in Hiralal Law- 
mandas yv. Meghraj Bhikchand? has stated that it is now settled law that the texts 
apply only in ‘the case of separate property of the father. Nevertheless mainten- 
ance to illegitimate sons out of joint family property in thehands of the surviving 
members of the joint family has been awarded in several cases: see Hargobind Kuari 
-v. Dharam Singh;? Ananthaya v. Vishnu;? Gopalasami Chetti v. Arunachelam 
Chetti;* Subramania Mudaly v. Valu; Vellaiyappa Chetty v. Natarajan; 
Vellaiyappa Chetty v. Natarajan,’ and Hiralal Lawmandas v. Meghraj Bhikchand. 
. Maintenance out of joint family property has been awarded on the recognised prin- 
ciple of Hindu law that where a person is excluded from inheritance to property 
or from a share on partition of joint family property, he is entitled to maintenance 
out of that property (see Vellaiyappa Chetty v. Natarajan, p. 407). In Vellaiyappa 
Chetty v. Natarajan,’ Mr. Justice Krishnan has summed up the position thus (p. 846) : 
. the authorities are quite clear that when the illegitimate son cannct-ask for a share, he is 
entitled to get maintenance from his putative father’s joint family estate even in the bands of his 
eoparceners.”” -` 
The decision in this case was affirmed by the Privy Council iw y Vellais yappa Chetty 
v. Natarajan.” 

So far as Sudras are concerned, the law as settled by the Privy Council in Raja 
Jogendra Bhupatt Hurrt Chundun M. ahapatra v. Nityanund Mansingh, Kamulam- 
mal v. Visvanathaswami Naicker’ and Vellaiyappa Chetty v. Natarajan is that an 
illegitimate son does not acquire at his birth any right to a share in the estate in the 
same way as a legitimate son would do, that during his father’s lifetime he can take 
a share only by father’s choice, that he cannot enforce a partition, that on the 

“father’s death he succeeds to the father’s estate as a coparcener with the legitimate 
son, that the share of inheritance given to him is not merely in lieu of maintenance, 
but in recognition of his status as a son, and that the share to which he is entitled 
is a half of that which he would have taken had he been legitimate. As regards 

“illegitimate sons of Hindus belonging to the three higher classes, they are entitled 
to maintenance and not to any share of the inheritance: see Chuoturya Run 
Murdun Syn v. Purhulad Syn,” Raja Parichat v. Zalim Singh," and Roshan Singh 
v. Balwant Singh." In Hargobind Kuari v. Dharam Singh,™ in accordance with 
the last sentence in the third verse in s. 12 of the Mitakshara it was held that 
an illegitimate son was entitled to maintenance so long as he was ‘docile’, that is 
‘not disobedient’ to. the head of the family. The following passage from the 
Viramitrodaya of Mitre Misra was cited at p. 885 : 

“Obedience to the head of the family, not the age of the illegitimate descendant, or his 
capacity to earn his own livelihood, is the test by which under Hindu Law, the continuance 
of the right to receive maintenance must be decided. Till the illegitimate sons reach full age, this 
test cannot be applied ; but thereafter it cannot be ignored.” 

Cowell in his Tagore ‘Law Lectures 1870, Vol. I, at p. 172 states : 

“Butin the three superior castes, an illegitimate son has long ceased to possess a FETA to 

inherit. Nevertheless, he is not, as in English law, quasi nullius filius, but his status as a son in 
the family, and his rights to maintenance, are secured to him.” 
In Ananthaya v. Vishnu'* the Madras High Court held that the maintenance given 
to an illegitimate son amongst regenerate classes is in recognition of his status as a 
rteraber cf of his father’s family and by reason of his exclusion from inheritance. As 
stated in the judgment in that case (p. 161) : 


1 [1988] Bom. 779, 789, 8 (1890) L. R. 17 I, A. 128. 
8.0, 40 Bom. L. R. 987. . 9 (1922) L. R. 50 I. A. 82, 
2 (1884) T. L. R. 6 All. 829. : c. 25 Bom. L. R. 577. 
3 (1898) I. L. R. 17 Mad. 160. 10 (1857) "Y M. I. A. 18- 
4 TATA I. L. R. 27 Mad..82. 11 (1877) L. R. 4 I. A. 159. 
5 ao) I. L. R. 84 Mad. 68. 12 (1899) L. R. 27 I. A 51, 
6 (1926) I. L. R. 50 Mad. 840. 6.c. 2 Bom. L.. R. 529 
7 (1081) L. R. 58 L A. 402, 18 (1884) I. L. R. 6 All. 829. 
B.C. 88 Bom. L, R. 1526 14 (1898) I. L. R. 17 Mad.160 
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“An fllegitimate’son is one of that class of persons who, by reason of their exclusion from in- 
heritance, are allowed maintenance by the Hindu law, and this is clear from the facts that among 
Sudras he shares in his father’s property together with the legitimate son... The Smriti of Yajnya- 
valkya awards maintenance to an illegitimate son not as a provision against starvation and 
vagrancy, but in recognition of his status as a member of his father’s family and by reason of 
his exclusion from inheritance among the regenerate classes. As in the case of females of the 
family or of disqualified heirs, an illegitimate son is entitled to maintenance as long as he lives.... 

As the maintenance awarded is the result of exclusion from inheritance, and as the Hindu theory 
is that family property constitutes assets from which charges in the nature of maintenance, etc., 
are to be met, the maintenance decreed to an illegitimate son may be secured on the family pro- 
perty......” 


This decision was followed in Subramania Mudaly v. Valu.1 In Raoji Rupa v. 
Kunjalal Hiralal,? in which the right of illegitimate sons to maintenance was dis- 
puted, the Privy Council at p. 458 has observed: 


“They (the lower Courts) also held that as dasipuivas the sons were entitled to maintenance 
during their lives out of Balmukund’s estate, and their Lordships have no doubt on the authorities 
that this is correct.” ~ 


Ananthaya v. Vishnu was referred to and discussed in Vellaiyappa Chetty v. 
Natarajan,? in which, after reviewing the various decided cases, Sir Dinshah Mulla 
stated at p. 410: 


“That maintenance in the case of twice born classes is in lieu of inheritance is apparent from the 
terms of verse 8,...... az 


The question was again considered in Hirclal Lawmandas v. Meghraj Bhikchand, 
in which it was held that where a father has left no separate property, an illegitimate 
son is entitled to maintenance from the joint family property in the hands of surviv- 
ing members of the family. In that case it was contended that the decision in 
Ananthaya v. Vishnu was not good law. This decision was, therefore, considered 
and discussed at length in the judgments of both Mr. Justice Macklin and Mr. Jus- 

‘tice Broomfield who decided Hiralal Larmandas v. Meghraj Bhikchand. In his 
judgment Mr. Justice Macklin has stated at pp. 785-786: 


“Moreover one of the main grounds of the decision in Vellatyappa’s case was the status of the 
illegitimate son of a Shudra as a member of his fathez’s family, and one of the principal reasons for 
holding (as against some of the earlier authorities) that he was recognised as a member of his 
father’s family was that he was mentioned in Chapter I of the Mitakshara (dealing with sons who 
are entitled to unobstructed inheritance) and immediately beforé Chapter II of the Mitakshara, 
which deals with persons entitled to an obstructed inheritance. It is difficult not to apnly the same 
reasoning to the status of an illegitimate son in the regenerate classes. 

In giving his reasons for saying that the regenerate illegitimate son unlike the Shudra does not 
obtain an actual share even by the father’s choice, or the whole estate after the father’s death, the 
author does not say that this is because the regenerate stands upon a different footing from the 
Shudra. What he does say is that the regenerate son is not mentioned along with the Shudra as a 
person entitled to the actual estate and therefore it must follow that he does not get the actual 
estate, and in fact all that he gets is maintenance. I can see nothing in this that suggests any 
withholding from the regenerate illegitimate son of any recognition of his status as a son and mem- 
ber of the family ; on the contrary it seems to me that he is treated in that respect as being upon 
the same footing as the Shudra,”’ 


At page 787, he stated : 


“J think therefore that the decision in dnanthaya v. Vishnu ought to be accepted as correct and 
should be followed in this case.” ~- 5 


Broomfield J. took the same view, and in his judgment at pp. 792 to 798 stated : 


“The illegitimate son of a Shudra gets his share because he is a member of the family and if he 
cannot get a share because there is no separate estate, he gets maintenance in lieu of inheritance. 
But there is nothing in the judgment as far as I can see which necessarily points to the conclusion 
that the illegitimate son of a Shudra is the only one who can be regarded as a member of the family. 
The view that maintenance in twice-born classes is in lieu of inheritance is in fact accepted.... 


1 (1910) I. L. R. 84 Mad. 68. 8 (1981) L. R. 58 I. A. 402, 
2 (1980) I. L. R. 54 Bom. 455, 8.c. 88 Bom. L. R. 1526, 
».c. 82 Bom. L. R, 888, P. a. : 
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The. argument for the appellant is that the principle does not apply because an illegitimateson 
in the regenerate classes cannot be said to be excluded from inheritance having never been in the 
category of possible heirs, It is true that as compared with the case of a son of a Shudra.the prin- 
ciple has to be applied at an earlier stage. The latter according to the text gets a share of the 
inheritance if there is any separate estate. If there is none he may be said to be excluded from 
inheritance and therefore is entitled to maintenance out of the joint family estate. The illegiti- 
mate son in the twice-born classes is given maintenance originally by the text itself. But as that 
text has been interpreted to mean that he gets maintenance in lieu of inheritance, and that seems 
to connote exclusion from inheritance of a member of the family who would have inherited but for 
the disqualification arising from the circumstances of his birth, I can see no convincing reason why 
the principle should not be applied in this case also. I think we want stronger grounds than have 
been shown to exist at present before we differ from the law as it has been laid down by the High 
Court of Madras for more than forty years.” 


It is clear from the authorities cited above that amongst the twice born classes 
an illegitimate son is awarded maintenance for lifeoutof joint family property in 
lieu of inheritance and in recognition of his status as a son and a member of his 
father’s family. The question for consideration now is to what extent or in what 
respect this right of an illegitimate son is affected owing to property being impartible 
property, succession to which is regulated by primogeniture. There is no direct 
authority on this point, and in the latest décision of the Privy Council reported in 
Bhima Deo v. Chakrapani, the Privy Council has left the question open. Questions re- 
lating to impartible estates have been the subject of consideration by the Privy Coun- 
cil in various cases ; see Rani Sartaj Kuari v. Rant Deoraj Kuari,? Sri Raja Rao Ven- 
kata Surya Mahipati Rama Krishna Rao Bahadur v.Court of Wards, and Venkat Ku- 
mart Mahipati Surya Rao,? Raja Yarlaggadda Mallikarjuna Prasada Nayudu v. Raja 
Yarlaggadda Durga Prasada Nayudu,* Rama Rao v. Raja of Pittapur,® Baijnath 
Prashad Singh v. Tej Bali Singh, Jagadamba Kumari v. Narain Singh,’ Protap 
Chandra Deo v. Jagadish Chandra Deo,’ Shiba Prasad Singh v. Prayag Kumari 
Debi?, Collector of Gorakhpur v. Ram Sundar Mal, Anant Bhikappa Patil v. Shankar 
Ramchandra Patil, Commissioner of Income-taæ v. Dewan Bahadur Dewan 
Krishna Kishore® and Raja Velugoti Sarvagna Kumara Krishna Y achendra Bahadur 
Varu v. Raja Rajeswara Rao. The position as settled by these cases appears to 
be as stated in the following paragraphs. 

It has been held that property does not cease to be joint family property merely 
because it is impartible; see Baijnath Prashad Singh v. Tej Bali Singh, Anant 
Bhikappa Patil v. Shankar Ramchandra Patil, and Commissioner of Income Tas v. 
Dewan Bahadur Dewan Krishna Kishore. The only characteristic of joint family 
property which it retains is that the members of the family possess the right to take 
‘property by survivorship and the estate devolves ‘“‘upon that person who in fact 
and in law being joint in respect of the estate is also the senior member in the senior 
line”; see Shiba Prasad Singh v. Prayag Kumari Debi. ïn his judgment in this 
case at p. 845 Sir Dinshah Mulla has summarized the position in the following 
terms : e 

“In the case of ordinary joint family property the members of the family have : (1) the right 
of partition ; (2) the right to restrain alenations by the head of the family except for necessity ; 
(8) the right of maintenance ; and (4) the right of survivorship. The first of these rights cannot 
exist in the case of an impartihle estate, though ancestral, from the very nature of the estate. 
The second is incompatible with the custom of impartibility as laid down in Sartaj Kuart’s case 
and the first Pittapur Case; and so also the third, as held in the second Pittapur Case. To this 
extent the general law of the Mitakshara has been superseded by custom, and the impartible 


1 945] A. I. R. 102, P, c. 8 (1927) L. R. 54 I. A. 289, 
2 (1888) L. R. 15 I. A. 51. 8.C. 29 Bom. L. R. 1186. 
8 1800) L. R. 26 I, A. 88. . 9 (1982) L. R. 59 I. A. 881, 
4 (1900) L. R. 27 I. A. 151, à 8.C. 34 Bom. L. R. 1567. 
s.c. 2 Bom. L. R. 945. 10 (1984) L. R. 61 I. A. 286, 
5 (1918) L. R. 45 I. A148, ~ ' a.. 86 Bom, L. R. 867. 
s.c. 20 Bom. L. R. 1058. 11 (1948) 46 Bom. L. R. 1, P.e. 
6 (1921) L. R. 48 I. A. 195, 12 (1941) L. R. 68 L A, 155 
s.c. 28,Bom. L. R. 654. s.c. 44 Bom. L. R. 196. 
7 (1922) L. R. 50 I. A. l, 13 (1941) L. R. 68 I. A. 181, 


g.c. 25 Bom. L. R. 676. s.c. 44 Bom. L. R. 551. 
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estate, though ancestral, is clothed with the incidents of self-acquired and separate property. But 
the right of survivorship is not inconsistent with the custom of impartibility. This right, there- 
-fore, still remains.” 

It is also settled that the holder for the time being of the impartible estate has 
complete right of disposition over the property and can transfer it absolutely, by 

‘gift, will or otherwise unless this right is restricted by custom or the nature of the 
tenure of the estate; see Rani Sartaj Kuari v. Rani Deoraj Kuari, Sri Raja Rao 
‘Venkata Surya Mahipati Rama Krishna Rao Bahadur v.Court of Wards and Venkata 
Kumari Mahipati Surya Rao,* Rama Rao v. Raja of Pittapur,® and Protap Chandra 
Deo v. Jagadish Chandra Deo. The reasons for this view, as given in Sartaj Kuari’s 
case at p. 68, are: 

“In Baboo Beer Pertab Lahee v. Maharajah Rajender Pertab Lohee’....their Lordships held that 
the foundation of the supposed restriction on the power of the father to make a will was the 
community of interest which the members of the family acquired by birth.... 

“The reagon for the restraint upon alienation under the law of the Mitakshara is inconsistent 
with the custom of impartibilty and succession according to primogeniture, The inability of the 

father to make an alienation arises from the proprietery right of the sons, Among unseparated 
‘kinsmen, the consent of all is indispensably requisite, beause no one is fully empowered to make 
an alienation, since the estate is in common.” 
In.Rama Rao v. Raja of Pittapur their Lordships stated at p. 158: 

“Tt (Sartaj Kuari’s case) settled that in an impartible Zamindari there is no coparcenary, and 
consequently no person existed who as coparcener could object to alienation of the whole subject 
by the de facto and de jure helder.” 

In referring to Sartaj Kuari’s case, Lord Dunedin in Baijnath Prashad Singh v. 
Tej Bali Singh® observed (p. 212) : 

“No doubt it would have heen possible to decide Sartaj Kuari’s Case differently if the theory 
had been accepted that impartibility, being a creature of custom, though incompatible with the 
right of partition, yet left the general law of the inalienability by the head of the family for other 
than necessary causes without the consent of the other members as it was. This is recognised by 
Sir, R. Couch when in delivering the judgment of the Beard, he says: “The question of how far 
the general law of the Mitakshara is superseded and whether the right of the son to control the 
father is beyond the custom, is one of some difficulty.’ Even, however, if their Lordships thought 
the decision in Sartaj Kuari’s Case wrong—an opinion which they do not pronounce—the case has 

-stood too long to be now touched.” 
The two cases Rani Sartaj Kuari v. Rani Deoraj Kuari and Rao Venkata v. Court . 
of Wards were again reviewed by the Privy Council in Protap Chandra Deo v. 
Jagadish Chandra Deo, and at p. 297 their Lordships stated that “no ground had 
been established for a refusal on their part to follow the decisions in those two cases.” 

It-has also been held that the income of the impartible estate belongs absolutely 
to the holder of the estate for the time being and is not the income of the undivided 
family, and that the holder does not receive it as manager on behalf of himself and 
the members of the family ; see Jagadamba Kumariv. Narain Singh’ and Commis- 
stoner of Income-taw v. Dewan Bahadur Dewan Krishna Kishore. In the words of 
Lord Buckmaster in Jagadamba Kumari’s case at p. 7: 

“The income when received is the absolute property of the owner of the impartible estate. 
It differs in no way from property that he might have gained by his own effort or that had come 
to him in clroumstances entirely dissociated from the ownership of the raj. It is a strong assump- 
tion to make that the income of the property of this nature is so affected by the source from which 
it came that it still retains its original character.” 

The same view was taken in Commissioner of Income Tax v. Dewan Bahadur Dewan 
Krishna Kishore, in which their Lordships have stated (p. 179) : 

“It is not true in fact or in law to say that the income from, the estate is received by the assessee 
as the income of a joint Hindu family receivable by the karta, nor is it received by him on behalf of 
himself and his sons ; but on-his own account as the holder by single heir succession of the im- 


1 peek L. R. 15 L A. 51. 5 (1867) 12 M.I.A.1. 

2 (1899) L. R. 26 I. A. 83. 6 (1021) L. R. 48 I. A. 195. 

3 (1918) L. R. 45 I. A. 148, S.C. ae m. L. R. 654. 
s.c. 20 Bom. L. R. 1055. 7 (1922) L. P0 I. A. 1, 

4 (1927) L. R. 54 I. A. 289, S.C. 25 Nome L. R. 676. 
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partible estate. The ‘presently existing right’ of the sons is to be paid a suitable maintenance, or 
to. have it provided for them in the ordinary course of Hindu-family life. The Hindu law is 
familiar not only with persons such as wives, unmarried daughters and minor children, for whose 
maintenance a Hindu has a personal liability whether he have any property or none, but also with 
cases in which the lability arises by reason of inheritance of property, and is a liability to provide 
maintenance out of such property. Tt applies to persons whom the late owner. was bound to main- 
tain. The facts that the sons’ right to maintenance arises out of the father’s possession of im- 
‘partible estate, and is a right to be maintained out of the estate, do not make it aright of unique 
or even exceptional character or involve the consequence at Hindu law that the income of the 
‘estate is not the father’s income. 

“Tt cannot, in their view, be held that the respective chances of each son to succeed by survivor- 

ship make them all co-owners of the income with their father, or make the holder of the estate a 
manager on behalf of himself and them, or on behalf of a Hindu family of which he and they are 
‘some of the male members,” 
The earlier decisions of the Privy Council recognised the right of maintenance of the 
‘members of the family, who, if the property was partible, would be entitled to claim 
maintenance out of it. In Raja Yarlagadda Mallikarjuna Prasada Nayudu v. 
Raja Yarlagadda Durga Prasada Nayudu, it was held that the younger brothers of 
the Zamindar of an impartible estate retained such right and interest in respect of 
maintenance as belonged to junior members of a raj or other impartible estate 
-descendible to a single-heir. -From the judgment in that case it appears that the 
right of younger brothers to maintenance was not seriously disputed, and that the 
main question raised before their Lordships was about the claim to arrears of 
maintenance. A different view was taken in Rama Rao v. Raja of Pittapuy! 
on the ground that the position had changed since the decision in Sartaj Kuari’ s 
case. ‘a that case the last holder (the Raja of Pittapur) devised the estate ty will to 
-the defendant. The plaintiff was the son of an adopted son of the last Raja and he 
claimed maintenance. He rested his case on what he alleged was the general law, 
namely, that by birth he had a right to maintenance out of the property constitut- 
ing the raj, which followed the property into the hands of a third party. His claim 
was negatived. To quote from the judgment, which was delivered by Lord 
Dunedin (p. 158) : 

“But the decision of the Board (in Sartaj K uarts case) which binds their Lordships made that 
“view no longer tenable. It settled that in an impartible zamindari there is no coparcenary,.. 

“It was admitted on both sides of the Bar that in an ordinary joint family ruled by the Mitak- 
shara law the junior members, down to three generations from the head of the family, have a 

“co-parcenary interest accruing by birth in the ancestral ‘property; that this co-parcenary interest 
carries with it the inchoate right to raise an action of partition, and that until partition is de facto 
accomplished these same persons have a right to maintenance.” It seems clear that this right is an 
inherent quality of the right of co-parcenary—that is, of common property. The individual 

‘enjoyment of the common property being ousted by the management of the head of the family, 
they havea right till they exercise their right to divide, to be maintained out of the property which 
is common to them, who are excluded from the management, and to the head of the family who is 
invested with the management,” 

At p. 154 it is stated : 

“An impartible zamindari is the creature of custom, and it is of its essence that no co-parcenary 
exists. This being so, the basis of the claim is gone, inasmuch as it is founded on the consideration 
that the plaintiff is a person who, if the zamindari were not impartible, would be entitled as of right 
to maintenance,” 

It was also observed (p. 154) : 

“This proposition, it must be noted, does not negative the doctrine that there are members of 
the family entitled to maintenance in the case of an impartible zamindari. Just as the impartibili- 
Bes is the creature of custom, so custom may and does affirm a right to maintenance in certain mem - 

ers of the family.” 

It was pointed out that there are certain relations such as the widow, the parents 
and an infant child, in regard to whom the holder of the estate has by reason of their 
relationship to him a personal obligation to maintain them and this obligation is 
mdepencent of the fact of there being ancestral or joint family property. The 
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Privy Council also held in the same case that the right of sons to maintenance from 
an impartible estatehad been so often recognised thatit was not necessary to prove 
the custom in each case, and that it was this which would explain the reference to 
rights of maintenance in cases decided subsequent to the decision in Sartaj Kuari’s 
case, e.g. Yarlagadda Mallikarjuna’s case. With regard to other relations their 
Lordships stated (p. 155): 

“We can find no invariable or certain custom that any below the first generation from the last 
raja can claim maintenance as of right.” 

This case was referred to in Baijnath Prashad Singh v. Tej Bali Singh, and Lord 
Dunedin, who had also delivered the judgment in this case, in his judgment in the 
latter case at p. 211 stated as follows :— 

“Turning next to Rama Rao v. Raja of Pittapur it must be always remembered that the claim for 
maintenance as put forward was made, not against the head of the family of which the claimant 
was @ member, but against the donee, who on the ciaimant’s own allegation was a stranger to 
the family. It obviously could not, therefore, succeed unless it was of the nature of a real right. 
Now it could only be of the nature of a real right, no proceedings baving taken place before the 
estate got into the hands of the donee, if the maker of the claim had before that event been_a person 
who was in some way an actual co-owner of the estate, and any observations which go to the ques- 
tion of maintenance apart from the question of real right may be treated as obiter dicta.” 

Both these cases were considered in Protap Chandra Deo v. Jagadish Chandra Deo. 
In that case the family was joint and undivided and governed by the Mitakshara 
school of Hindu law. The last holder of the estate, which was impartible bequeath- 
ed it by a will to the defendant. The plaintiff was a member of the undivided fam- 
ily and would have succeeded to the estate had it not been devised to the defend- 
ant. He claimed maintenance. But this was refused by the Privy Council on two 
grounds, firstly, that maintenance had already been provided for by grant of certain 
villages, and secondly, because he had failed to establish a right to maintenance by 
custom or relationship to the holder of the estate. Reliance was placed in regard 
to the second ground on the decision in Rama Rao-v. Raja of Pittapur. These 
decisions were followed in Vikrama Deo Maharajulum Garu v. Vikrama Deo Garu.+ 
In that case maintenance was claimed by a brother’s son of the late Maharaja. 
In the trial Court both parties proceeded on the basis that according to the general 
Hindu law the plaintiff, being the son of a brother of the late Maharaja, was entitled 
to maintenance out of the estate. The defendant alleged a special custom which, 
‘according to him, deprived the plaintiff of his prima facie right, and as this was not 
proved, the plaintiff’s claim was decreed. In appeal the Privy Council re-affirmed 
the decision in Rama Rao v. Raja of Pitiapur, that apart from custom and certain 
near relationships to the holder of an impartible estate, the junior members of the 
family have no right to maintenance out of it and framed an issue, whether according 
to custom the plaintiff was entitled to maintenance out of the income of the zamin- 
dari, and sent the case back for trial on this issue. The same view was taken in 
Shiba Prasad Singh v. Prayag Kumari Debi ; see the passage from the judgment in 
this case quoted above. In Collector of Gorckhpur v. Ram Sundar Mal? at page 
802, the Privy Council observed : 

“One result is at length clearly shown to be that there is now no reason why the earlier judg- 
ments of the Board should not be followed, such as, for instance, the Challapclli case, which 
regarded their right to maintenance, however limited, out of an impartible estate as bring based 
upon the joint ownership of the junior members of the family,....”’ 

These observations led the Lahore High Court to hold in The Commissioner of 
Income-tax, Lahore v. Krishnan Kishore? that the members of a joint family have a 
right to maintenance which arises from their right in the property of the joint family, 
of which they are co-owners. The Madras High Court took a similar view in 
Commissioner of Income-tax v. Zamindar of Chemudu.4 These decisions were not 
approved by the Privy Council; see Commissioner of Income-taw v. Dewan Bahadur 
Dewan Krishna Kishore. In that case the previous decisions of the Privy Council 
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-were reviewed, and at p. 177 their Lordships of the Privy Council stated that the law 
as declared in Bat apres Prashad Singh v. Tej Bali Singh and Shiba Prasad Singh v. 
Prayag Kumari Debi had-not been unsettled by Collector of Gorakhpur v. Ram 
‘Sundar Mal. |The view that apart from custom the other members of the family 
have no right to maintenance was reaffirmed, and at pp. 176 and 177 it was 
observed : 
“Single heir succession is inconsistent with any son having the same right in respect of income as 
he would have had in the income of partible property, and the use of the word ‘maintenance’ to 
describe the‘latter right cannot be allowed to confound the two. The right to maintenance in the 
former case is a right of a different character from that of a co-sharer to enjoy Lis share and live 
upon his own property by way of joint possession. To represent that custom takes away 
the right to maintenance from some members but leaves it to others does not explain the facts as to 
impartible estates. The son’s right of maintenance out of impartible property cannot be account- 
ed for as an original and separate right untouched when custom takes away his right to joint pos- 
session. It is not something that is left after something else has been subtracted. It is a different 
‘right given sometimes to sons only and sometimes to others in.consequence of the impartible 
character of the property; being sometimes a right of maintenance simply, and sometimes a right 
to a maintenance grant of lands, In their Lordships’ judgment, it can only be ascribed to custom, 
as has repeatedly been held.” 

In the same case at p. 177 their Lordships stated that they did not find it necessary 
to answer questions hitherto undecided with respect to maintenance. But in the 
subsequent case Raja Velugoti Sarvagna Kumara Krishna Yachendra Bahadur 
Varu v. Raja Rajesward Rao, the observations made in this case were relied 
upon for holding that in the absence of a custom to the contrary a junior male 
member of a Sudra family has under the Hindu law no right to be paid mainten- 
ance out of the joint family impartible property. A case involving the right of 
maintenance of an illegitimate son, whose father belonged to a higher caste, was 
‘considered by the Privy Council in Bhima Deo v. Chakrapani Deo. The case was 
decided on another point, and the question whether an illegitimate son of the last 
holder is entitled to maintenance from the impartible estate was left open. 

Relying on the above decisions of the Privy Council, the effect of which has been 
summarized by me above, it has been contended on behalf of the defendant that the 
ordinary right of maintenance enjoyed by members of a joint family and illegitimate 
sons ceases to exist when the property is impartible, that such property is property 
of a different character with incidents of its own, that “‘it is not that something that 
is left after something else has been subtracted.”, that no person can claim main- 
tenance from such property, which is the creature of custom, unless this right is 
given to him by custom and that the plaintiffs are not entitled to maintenance, as 
they have not pe any cugtom which gives them tbis right and as they are not so 
related to the defendant as to impose on him a personal obligation to maintain them. 
On the other hand reliance is placed by.the appellants-plaintiffs on the following 
observations made by the Privy Council in Neelkisto Deb Burmono v. Beerchunder 
Thakoor*® and cited with approval in Baijnath Prashad Singh v. Tej Bali Singh? 
and Shiba Prasad Singh v. Prayag Kumari Debit at p. 845 : 

‘Where a custom is proved: to exist, it supersedes the general law, which, however, still regu- 
lates all beyond the.custom.’ 

It has been, urged on the plaintiffs’ behalf that the basis of the decisions of the Privy 
Council in the cases-in which they have rejected claims for maintenance is that 
in impartible property there is no co-parcenary, that consequently the junior mem- 
bers of the family, who otherwise as co-owners and by reason of joint possession and 
community of interest would be entitled to receive maintenance so long as there is 
no partition, lose their right of maintenance, that in the case of regenerate classes 
an illegitimate son is not a coparcener or co-owner, that his only right in the ances- 
tral property is a right to receive maintenance from it, that this right has not been 
takenfaway by the custom which made the property impartible, and that he conse- 
quently continues to possess this right, which has been given to him by Hindu law. 
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Ido not think that the argument advanced on behalf of the plaintiffs can be accep- 
ted. It is true-that amongst the regenerate classes, to which the parties in this case 
belong, * an illegitimate son is not a coparcener or a co-owner of the joint family 
‘estate. He is entitled to maintenance only, but this is awarded to him in lieu of 
inheritance and in recognition of his status as a son. If the property, though it 
may be ancestral or joint family property, isimpartible, even a legitimate son cannot, 
during the lifetime of his father, claim any interest or rights in it, apart from the 
right to maintenance given to him by custom, which has been judicially recognised. 
He is not a co-sharer with his father and the income from the estate is the absolute 
property of his father. He cannot ask for partition or separate possession of a 
share of the estate. If he is the eldest son, he possesses the right to succeed to the 
estate by survivorship. This right can also be defeated by the father by alienating 
the property. The other legitimate sons do not enjoy even this right, unless the 
eldest son dies without male issue. They are not entitled to any share in the estate 
oritsincome. An illegitimate son is not in and cannot be giver any higher position. 
He is awarded maintenance by reason of his being disqualified from receiving a share 
in the inheritance, which he would have been entitled to get if he had been legiti- 
mate. In lieu of exclusion from inheritance, he is entitled to receive maintenance 
as long as he lives and not only until he attains majority. It has been contended 
that this right continues even when the estate is impartible, as it is not inconsistent 
with impartibility. But the right is founded on the consideration that an illegiti- 
mate son is deprived of the right to inheritance enjoyed by a legitimate son. In 
impartible property all legitimate sons are not entitled to inheritance. Consequent- 
ly, the basis of the claim of an illegitimte son to maintenance goes. But just as 
impartibility is the creature of custom, so custom may, as observed by the Privy 
Council, confer upon an illegitimate son a right to maintenance, as it has conferred 
upon a legitimate son. ` In the absence of such custom, he is not entitled to main- 
tenance as of right. 


The matter can be looked at from another point of view. It is now settled 
that in the absence of a custom restricting his power of alienation, the holder of an 
impartible estate has full power to deal with and enjoy it as if it were his separate 
property. He may transfer or alienate it by gift, will or otherwise, even though it 
may be ancestral property. The income from the property belongs exclusively to 
him. In the words of Lord Buckmaster in Jagadamba Kumari v. Narain Singh 
atp. 7: 

“Tt differs in no way from property that he might have gained by his own effort, or that had 

come to him in circumstances entirely dissociated from the ownership of the raj.” 
No person, who is not one of those, whom the holder is personally bound to maintain, 
can therefore claim maintenance from the estate as of right; for such a right would 
be inconsistent with the right of the holder to alienate. Custom may, however, 
réstrict the holder’s power of alienation by making it subject to the right of certain 
members of the family to receive maintenance from the estate. In this view also, 
an illegitimate son cannot claim maintenance unless the right to it is given to him 
by custom. 


In this case the plaintiffs alleged the existance of a custom according to which 
illegitimate sons of the holder of an impartible estate are entitled to receive 
maintenance from it. Butthis has not been proved. They are half brothers of 
the defendant. There is, therefore,no personal obligation on the defendant to 
maintain them. Maintenance cannot also be claimed on the ground that the last 
holder, the plaintiffs’ father, was legally bound to maintain them, as both of them 
are majors. The plaintiffs’ claim must consequently fail. 


Both the appeals are, therefore, dismissed with costs. 
Per Curam. The appellants must pay the court-fee which they would have 


-had to pay had they not been allowed to sue in forma pauperis. A copy of this 
judgment should be sent to the Collector. 
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- Weston J. It seems to me that the question in this appeal turns upon two pro- 
positions which, on the authorities set out by my learned brother, must be taken 
to be well established. 
‘ (1) An impartible estate is the cheating of custom and no coparcenary exists. 
(2) The right of an illegitimate son to maintenance among the twice born 
‘classes is in lieu of inheritance. ` 
When therefore custom has created an estate in which no coparcenary interest 
accrues to any person by birth, then, just as the ordinary right of a legitimate son 
to maintenance pending exercise of his right to obtain partition ceases as a legal 
right, being inconsistent with the non-existence of coparcenary interest, so also the 
ordinary right of an illegitimate son to maintenance granted in lieu of the right 
to inheritance enjoyed by the legitimate son will not survive as 4 legal right. It 
may exist by reason of custom, general or special. No instance has been cited 
before us where general custom has been recognized, and special custom, though 


pleaded, has not been proved. 


I agree therefore that the appeals must fail. 


Appeals dismissed. 





. Before Mr. Justice Rajadhyaksha and Mr. Justice Chainani. 
= CHAMPAKLAL CHHABILRAI BHATT v. THE COMMONWEALTH 
‘ ASSURANCE CO., LTD.* 

Bombay Agricultural Debtors’ Relief Act (Bom. XXVIL of 1947), Secs 19, 4t—Transfer of pending 
suits—Application for adjustment of debts under s. 4.not made—Whether debtor can apply for 
transfer—Questions referred to in s. 19 whether should arise out of pleadings—Whether simple 
demand for transfer sufficient—Court whether should be satisfied that questions reasonably 

arise—Transfer. whether permissible where question involred is whether one of the defendants 


is a debtor. . 


Under s. 19(D) of the Bombay Agricultural Debtors’ Relief Act, 1947, it is open to a debtor 
- to apply to a civil or revenue Court for transfer of a pending matter which does not by itself 
involve the questions set out in 3. 19, even i though no application has been made to the spesial 


Court under s, 4 of the Act. . 


Parsappa Channappa v. Madeppa Bosappa Bugade,* Kanku v. Krishna Joti, Somabhai ` 
Shanabhai v. Narandas Zaverdas,? and Jamietram Gaurishankar Joshi v. Patel Chaturbhai, 


* Decided, F 
sion Application No. 28 of 1948, from an order 
(enio by B. K. Khade, Joint Civil Juñge 
S 


enior Division) ‘at Poona, in Special Civil 
uit No. 11 of 1946. 
‘+ The sections run as under:— . 

4 (1). Application for Social oy debia $ 
Any debtor ordinarily residing in local 
area for which a Board was established ‘under 

section’ 4 of the repealed Act on or after the 
Ist February 1947, or his creditor may make an 
application before the 1st -August 1947, to the 
„Court FOr the adjustment of his debts. 


(3) Notwithstanding yaba sontaa 
in section 8 an‘ application made under this 
section shall contain the amounts and particu- 


lars of all debts specified in that section due by - 


the debtor. 

19. Transfer. of : pending sutis, 
applications and proceedings to the Court:— 
(1) All suits, appeals, applications. for execu- 
tion and “proceedings including revigional pro- 
ceedings pending before a District Judge ander 
section 53 of the. Dekkhan Agrieuitunista 
Relief, Actin respect of any-debt pending any 
civil or revenue Court ahall, if they involve the 
questions whether the n from whom such 
debt is due is a debtor and whether the total 


4, 1949. Civil Revi- 


appeals, - - 


amount of debts due from him exceeds 
Rs. 15,000, be transferred to the Court. 

(2) When an application for adjustment of 
debts made to a Court under section 4 or a 
statement submitted to a Court under section 
l- includes a debt in respect of which a suit, 
appeal, application for execution or proceeding 
liable to be transferred under sub-section (J) 
is pending before a civil or revenue court, the 
Court shall give notice thereof to such other 
court. On receipt of such notice, such other 
court shall transfer the suit, appeal, applica- 
tion or proceeding as the case may be, to the 
Court. 

(3) When ay su suit,- appeal, application or 

proceeding is transferred to the urt under 
sub-section (1) or sub-section (2), the Court 
shall proceed as if an application under section 
4 had been made to it. $ 

1 (1948) Civil Appln. No. 1222 of 1947 
(8. A. No. 1165 of 1847) decided -by Weston J., 
on June 29, 1948 (Unrep. 

2 (1947) C. R..A. No. 449 of 1947, decided 
by Bavdekar J., on December 17, 1947 (Unrep. Je 

8 (1948) 51 Bòm. L. R. 461. 

-4 (1948) F. A. No. 854 of 1944, decided by 
Chagla C, J. and Gajendragadkar J. on August - 
17, 1948 ko } , 
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The questions as to whether a person from whom a debt is due is a debtor or not and whether 
the total amount of his debts exceeds Rs. 15,000 or not are questions which may be said to be 
involved in a suit, appeal, application for execution etc. if they arise out of any application 
made in those proceedings and they need not necessarily arise out of the pleadings of the 
parties. 

‘ Kanku v. Krishna Joti! and Ramchandra Shankar v. Ganpati Kesu,* followed. 

.  Jamietram Gaurishankar Joshi v, Patel Chaturbhai,” referred to. 

An application for a transfer of the proceedings under s. 19(Z) of the Act of 1847 would be 
sufficient to enable the Court to make an order for the transfer, if the allegations justifying the 
transfer, viz., that the person from whom the debts were due was a debtor and that the 
total amount of his debts did not exceed Rs. 15,000, were made in such an application. 

All that s. 19 requires is that the questions referred to in it should be involved and not that 
the Court should be satisfied that the questions could reasonably be said to arise. It is not 
open to the Court to go into the question whether the allegations made in the appiication for 
tranafer are reasonable and whether on the pleadings of the parties the question can be said 
reasonably to arise. 

Somabhat Mathurbhat v. Babarbhat Bhatjibhai,* followed. 

Under s. 19 the Court is bound to transfer a suit to a special Court even in a case ‘where the 
question involved is whether one of two or more defendants is a debtor under the Act and 

, whether the total amount of the debts does not exceed Rs. 15,000. 

: Musa Hasafji Usman Bhamarda v. Keshavlal Chunilal®, followed. 

Tue Commonwealth Assurance Co., Ltd., (plaintiff) filed a suit against one Cham- 
paklal (defendant No. 2) and others (defendants Nos. 1 and 8) ona promissory note 
on October 25, 1946, in the Court of the Civil Judge at Poona. After the written 
statement was filed defendant No. 2 made an application on July 29, 1947, asking 
for the transfer of the suit to the Debt Adjustment Board at Ahmedabad, where 
he was said to reside, claiming that he was a debtor within the meaning of the 
Bombay Agricultural Debtors’ Relief Act, 1947, and that his debts were below 
Rs. 15,000. The trial Judge declined to order the transfer under s. 19 of the Act 
on the ground that as defendant No. 2 had denied the very existence of the debt 
he could not properly claim to be a debtor until the suit debt was proved against 


Defendant No. 2 applied in revision to the High Court. Weston J. who heard 
the application delivered the following judgment on December 16, 1948, referring 
certain questions to a division bench. 


Weston J. This revision application raises a difficult question under s. 19 ofthe 
Bombay Agricultural Debtors’ Relief Act, 1947, as to under what conditions a 
pending suit must be transferred from the ordinary civil Court. The present suit 
was on a promissory note executed by defendant No. 2 personally and on behalf of 
Messrs. Dave & Co., Ahmedabad, and by defendant No. 8. Execution was admit- 
ted by defendant No. 2 who pleaded that the promissory note was taken from him 
by undue influence, fraud and misrepresentation. The suit was filed in the Court 
of the Civil Judge, Senior Division, Poona. After the written statement was filed, 
defendant No. 2 made an application asking that the suit be transferred to the Debt 
Adjustment Board, Ahmedabad, where this defendant is said to reside, claiming 
that he was a debtor within the meaning of the Bombay Agricultural Debtors’ 
Relief Act, and that his debts were below Rs. 13,000, The learned Judge declined’ 
to order transfer under s. 19 of the Act, holding that as defendant No. 2 denied the 
very existence of the debt he could not properly claim to be a debtor until the suit 
debt was proved against him. The learned Judge remarked that on this being 
done the transfer of the suit would have to be considered. 

Section 19 of the Bombay Agricultural Debtors’ Relief Act, 1947, requires transfer 
of all suits if they involve the questions whether the person from whom the suit 


1 (1947) C. R. A. No. 449 of 1947, decided Chagla C. J. and Gajendragadkar J. on August 
by Bavdekar J. on December 17, 1947. 17, 1948 (Unrep.). 
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debt is due is a debtor, and whether the total amount of debts due from himon the 
date of the application exceeds Rs. 15,000. The application in the present instance 
was made on July 29, 1947. I am.informed that a Debt Adjustment Board was 
created at Ahmedabad under the Act of 1989 on February 7, 1947, so-that an appli- 
cation by defendant No. 2 under s. 4 of the Act of 1947 would have been within time. 
In Parsappa Channappa Holer v. M. Basappa Bugade, I held that a transfer 
under s. 19 of the Act may be made only when an application under s. 4 has in fact 
been made, basing this decision on the words “date of the application” appearing 
in sub-s. (1) of s.19. The section cannot be said to be well drafted, and arguments 
ean, be found to support almost any interpretation. Against the widest interpreta- 
tion that a debtor may ask for transfer of the proceeding in respect of a debt due 
from him at any time, it has been held by a bench of this Court, Somabhai Shanabhai 
v. Narandas Zaverdas,* that this section must be read with s. 4, and that no question 
of transfer can arise when the date for making the application under s. 4 has passed 
before the matter before the Court has become a pendng matter. Although I am 
not very happy about my interpretation in Parsappa Channappa’s case thereis a good 
deal to be said for the. view that s. 4 is the dominating section of the Act. No 
suit, appeal or application for execution ordinarily involves the questions whether a 
as from whom a debt is dueis a debtor under the Bombay Agricultural Debtors’ 

elief Act, or that of the total amount of debts due from him does not exceed a 
particular amount, and, if an ordinary suit or other proceeding is to be made. to 
involve these questions, it would seem arguable that this must be done by express 
‘pleading. The application-to be made under s. 4 by a.debtor has to be in a prescrib- 
ed form when the debtor has to. give details of his debts and of his assets. It would 
not seem therefore in accord with the policy of the Act that, when seeking a trans- 
fer under s. 19,.all that a debtor has to do is to make, asin the present case, a mere 
application asserting that he is a debtor, a statement apparently inconsistent 
with his pleading in the suit, and that his debts do not exceed Rs. 15,000 and that 
he should not.berequired.to give the details which are required to. be given in any 
application under s. 4. i . 

I think there should be an authoritative interpretation of the scope of s. 19 of the 
Bombay Agricultural Debtors’ Relief Act, and I therefore refer to a bench these 
questions which seem to me to arise: f vor & 

(1) Whether without making an application under s. 4 a debtor can apply to a Court for trans- 
fer, under a. 19,.of a pending matter which does not ofitself involve.the questions set out in s. 19? 

(2) Uf-the answer is in the affirmative, whether a simple demand for transfer is sufficient ? 

The application was heard by a division bench consisting of Rajadhyaksha and 
Chainani JJ. : 


S. M. Shah, with K. T. Pathak, for the applicant. 
ER. N. Bhalerao, for opponent No. 1. 
V. T. Gambhirwala, for opponent No. 8. 


RAJADHYAKSHA J. This revision application has been referred to a division 
bench by Mr. Justice Weston as it involves a somewhat difficult{ question of the 
interpretation of s. 19 of the Bombay Agricultural Debtors’ Relief Act of 1947 as to 
under what conditions a pending suit must be transferred from the ordinary civil 
Court to a special Court. The suit out of which the present revision application 
arises was filed on a promissory note executed by defendant No. 2 personally and on 
behalf of Messrs. Dave & Company, Ahmedabad, -who are defendant No. 1 and 
by defendant No. 8. Defendant No. 2 admitted the execution of the note, but- 
contended that the promissory note was taken from him by undue influence, fraud 
and misrepresentation. The suit was filed in the Court of the Civil Judge, Senior 
Division, Poona. After the written statement was filed, defendant No. 2 made an 
application asking that: the suit be transferred to the Debt-Adjustment Board -at 
Ahmedabad where this defendant was said -to reside claiming that he was a 
‘debtor’ within the meaning of the Bombay Agricultural Debtors’ Relief Act, and 


1 (1948) Civ. Appln. No. 1222 of 1947 J., on June 9, 1948 (Unrep.). 
(S. A. No, 1165 of 1947)., decided by Weston 2 (1948) 51 Bom. L, R. 461. 
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that his debts did not exceed Rs. 15,000. The learned trial Judge declined to order 
the transfer under s. 19 of the Act being of tae opinion that as defendant No. 2 
denied the very existence of the debt, he could not properly claim to be a debtor 
until the suit debt was proved against him. The learned Judge remarked that on 
this being done, the transfer of the suit would have to be considered. He accord- 
ingly filed the application and made no order as to costs. It is against this order 
that this application has been filed in revision. . 

A Debt Adjustment Board was created at Ahmedabad under Bombay Act 

XXVIII of 1989 on February 1, 1947. This Act was repealed by Bombay Act 
XXVUOLI of 1947 which came into force on May 27, 1947. Under s. 4(1) of the 
Bombay Agricultural Debtors’ Relief Act—Act XXVIII of 1947—of 1947, 
“any debtor ordinarily residing in any local area for which a Board was established under s. 4 of 
the repealed Act on or after the 1st of February 1947, or his creditor may make an application be~ 
fore the 1st August 1947 to the Court for the adjustment of his debts.” 
As the Board in this case was established on February 1, 1947, any application 
made to the Board either by the creditor or by the debtor had to be made before 
August 1, 1947. The suit against the defendants was filed on October 25, 1946, 
and the application for the transfer of the suit on the ground that defendant No. 2 
was a debtor and that his total debts did not aggregate to more than Rs. 15,000 was 
filed on July 29,1947. Under s. 19(7), all suits, appeals, applications for execution 
and proceedings other than revisional in respect of any debt pending in any civil 
or revenue court shall, if they involve the questions whether the person from whom 
such debt is due is a debtor and whether the total amount of debts due from him on 
the date of the application exceeds Rs. 15,000 be transferred to the Court. By an 
amendment of the Act by Bombay Act LXX of 1948, the words ‘‘on the date of the 
application” have been deleted. The question was argued before Mr. Justice 
Weston as to wether in the absence ofan application having been before the Board 
by a debtor or a creditor under s. 4 of the Act, an application fora transfer of the 
suit to the Board could be maintained. The learned Judge had held in Parsappa 
Channappa v. M a Basappa Bugade! that a transfer under s. 19 of the Act 
may be made only when an application under s. 4 of the Act has in fact been made. 
The learned Judge based his decision on the words *‘on the date of the application” 
occurring in sub-s. (1) of s. 19. In the present revision application, the learned 
Judge expressed his view that although he was not very happy about his interpreta- 
tion of s. 19(1) in Parsappa Channappa’s case, there was a good deal to be said for 
the view that s. 4 was the dominating section cf the Act. He further went on to 
observe : 

“No suit, appeal or application for execution ordinarily involves the questions whether a person 
from whom a debt is due is a debtor under the Bombay Agricultural Debtors’ Relief Act, or that of 
the total amount of debts due from him does not exceeec a particular amount, and, if an ordinary 
suit or other proceeding is to be made to involve these questions, it would seem arguable that this 
must be done by express pleading. The application to be made under section 4 by a debtor has 
to bein a prescribed form when the debtor has to give details of his debts and of his assets. It 
would not seem therefore in accord with the policy of the Act that, when seeking a transfer under. 
8. 19, all that a debtor has to do is to make, as in the present case, a mere application asserting 
that he is a debtor, a statement apparently inconsistent with his pleading in the suit, and that his 
debts do not exceed Rs. 15,000, and that he should not be required to give the details which are 
required to be given in any application under section 4.” 

He therefore referred the following questions to a division bench : 

_“(1)_ Whether without making an application under s. 4 a debtor can apply to a Court for 
transfer, under s. 19, of a pending matter which does not of itself involve the questions set out in 
8:19? ` 

(2) If the answer is in the affirmative, whether a simple demand for transfer is sufficient?” 

Section 19(Z) of the Act requires that all suits, appeals, applications for execution. 
and proceedings, including revision applications under the Dekkhan Agriculturists’ : 
Relief Act, 1879, in respect of any debt pending in any civil or revenue Court 
shall, if they involve the questions whether the person from whom such debt is due‘ 


1 (1948) Civ. Appln. No. 1222 of 1947 on June 29, 1948 (Unrep.). 
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is a debtor and whether the total amount of debts due from him on the date of the 
Bian exceeds Rs. 15,000, be transferred to the Court, which has taken the 
of the Board by reason of the new Bombay Agricultural Debtors’ Relief Act 
of 1947. This section does not in terms require that before the transfer can be 
ordered there must be in existence an application before the Court. Indeed it would 
seem from the wording of the section itself that it is within the power of the Civil or 
Revenue Court suo motu to transfer all suits, appeals, applications for execution, etc. 
then in respect of any debt pending before it to the special ‘Court’, if they involve 
the question whether the person from whom a debt is due is a debtor and whether the 
total amount of debts due from him exceeds Rs. 15,000. Ordinarily therefore if the 
Court Were to act suo moto, the Civil or Revenue Court would not be in a position to 
know whether any application is pending before the Court, and if that is the proper 
construction of s. 19(), it would appear that the existence or otherwise of an ap- 
plication under s. 4 before a special ‘‘Court”’ is immaterial, so far as the question of 
transfer of the pending suits to that Courtisconcerned. Mr. Justice Weston in decid- 
ing ParsappaChannappa’s case was largely impressed by the words ‘“‘on the date of the 
application” occurring in sub-s. (1) of s. 19 as it stood before its amendment by Act 
LXX of 1948, and he considered that the existence of these words meant that there 
maust be an ae L rR under s. 4 pending before the special ‘Court.’ He thought 
that the question of a transfer in a suit, appeal or an application can arise only when 
there has bi en an application under s.4. But these words, which induced the learn- 
ed Judge to take the view that an application under s. 4 must be pending before the 
special ‘Court’ before a transfer could be ordered under sub-s. (1) of s. 19, have been 
deleted, and if the learned Judge had to decide that application under the amended 
Act, he would probably have taken a different view, for he realised that in the view 
that he took s. 19(3) of the Act becomes meaningless. Under sub-s. (3) of s. 19 
“when any suit, appeal, application or a proceeding is transferred to the Court under 
sub-s. (1) or sub-s. (2), the Court shall proceed as if an application under s. 4 had 
been made to it.” The words “as if an application under s. 4 had been made 
to it” would clearly indicate that a transfer can be ordered even if such an applica- 
tion is not pending before it. If an application was pending before the special 
Court and included the debt in respect of which a suit was pending before the ordi- 
nary civil or revenue Court, then it was within the power of the special Court under 
sub-s. (2) to give a notice thereof to such civil or revenue Court, and on receipt of 
such notice, such other Court was bound to transfer the suit, appeal or application 
to the special Court. Sub-section (3) of s. 19, therefore, clearly contemplates the 
transfer of a suit, appeal or any other proceeding from an ordinary civil or revenue 
Court to a special Court, even when an application under s. 4 is not pending before 
such special Court. We are therefore of opinion that it is not necessary that an 
application under s. 4 of the Act should be pending before a special Court before a 
sult, appeal or an application for execution pending before a civil or revenue Court 
could be transferred to such special Courton the ground that they involve the ques- 
tions whether the person from whom the debtis due was a debtor and whether the 
total amount of his debts exceeds Rs. 15,000.’ This very point came up before 
Ba Justice Bavdekar in Kanku v. Krishna Joti and he expressed his opinion as 
‘ollows :— 

“T am rather inclined to think that s. 87(1) was intended to meet the circumstances in which ne 
application for adjustment of debts was made to a Board, because the time or the last date for 
making an application had not yet arrived. The Act obviously intended that both the creditor 
as well as the debtor should have a certain amoynt of time after the Board was established under 
the Act. and if s. 87(7) had not been enacted, ifa debtor wanted to have a suit pending against 
him transferred, he would have been hurried to make in an application even before the last date 
upon which it could be made. Section %7(1) seems to have been enacted in order to meet those 
cases in which an application had not been made to g Board,” 

In Somabhai Shanabhai v. Narandas Zaverdas* the Chief Justice and Mr. Justice 
Bavdekar held that under s. 19(Z) only such suits, appeals, applications for execu- 
tion and proceedings can be transferred which were pending i at oS date when an 
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application under s. 4 could be made to the special Court set up under the Act. 
Undoubtedly they were dealing with a case where the time for making an applica- 
tion under s. 4 had expired and thereafter a suit was filed in an ordinary civil Court. 
While the suit was pending, an application was made by the debtor that the proceed- 
ings should be transferred to the Board as under s. 19(7) of the Act all pending suits 
and proceedings had to be transferred if they involved the question whether the 
person from whom the debt was due was a debtor and whether the total amount 
of debts due from him exceeds Rs. 15,000. The learned Judges held that the power 
to transfer proceedings under s. 19 could be exercised only in respect of such procee- 
dings as were pending at the time when an application under s. 4 could be made to 
the special Court set up under the Act. Their view therefore was that even if no 
application was in fact made, it was open to the civil and revenue Courts to trans- 
fer proceedings which were pending up to the last date on which-such applications 
could be made. This decision has been followed in a recent judgment of the Chief 
Justice and Mr. Justice Gajendragadkar in Jamtetram Gaurishanker Joshi v. 
Patel Chaturbhai2 

The first question set out by Mr. Justice Weston also involves the consideration of 
the point as to when it can be said that a matter, pending before a civil or revenue 
Court, involves questions mentioned in s. 19(2). Asthe learned Judge has pointed 
out, no suit, appeal or application for execution ordinarily involves the questions 
whether a person from whom a debt is due is a debtor under the Bombay Agricul- 
tural Debtors’ Relief Act, or whether the total amount of debts due from him does 
not exceed Rs. 15,000. It seems to be the view of the learned Judge that if an 
ordinary suit or other proceeding is to be mad2 to involve these questions, it must 
be done by express pleading. Section 19 of the Act merely says that before a suit, 
appeal, application or other proceeding is ordered to be transferred to the special 
Court, they must involve questions whether the person from whom such debt is due 
is a debtor and whether the total amount of debts due from him on the date of the 
application exceeds Rs. 15,000. Whether this question should arise out of the 
pleadings of the parties or whether it may arise by reason of an independent applica- 
tion made to the Court for the transfer of theproceedingsis not very clear. But it 
seems to us that the questions may reasonably be regarded to be involved in a suit 
if they arise in any application made in the course ofthe suit. They need not, in our 
opinion, necessarily arise out of the pleadings of the parties. If such a limited 
construction were to be placed on sub-s. (1) of s. 19, it would be difficult to apply the 
section so construed in respect of appeals or applications for execution in which 
there are generally no pleadings as such. This question also arose before Mr. Justice 
Bavdekar in Kanku v. Krishna Joti and he expressed his view as follows :— 

“Tt may be, of course, that a question may be invo_ved in a suit, because it is involved in an 
application made in the suit, and tt is conceivable that i? the Act had given a person. who is sued for 
the recovery of a debt, the right to make an application to the Court contending that he is a 
debtor and the total amount of debt due from him does not exceed Rs. 15,000, and to have 
the suit transferred to the Board, then it may, perhaps, have been possible to say that the applica- 
tion for transfer involves a question whether such a person is a debtor and the total amount of 
debts due from him exceeds Rs. 15,000 or not.” i 
And he concluded by saying : 

“The section must, therefore, be interpreted to mean that where there is a suitfor the recovery 
of a debt and any application is made to the Court that it should be transferred on the ground that 
the defendant is a debtor and the total amount due from him does not exceed Rs. 15,000 ; the suit 
must be transferred to the Debt Adjustment Board.” 

In another matter which came up before Mr. Justice Gajendragadkar in Ramchan- 
dra Shankar v. Ganpati Kesu? it was argued before him that an application made 
by a debtor asking for the transfer of a suit was not a part of the pleading in the suit, 
and any allegations made by him in that application cannot justify the finding that 
the question as to the total debts of the debtor also arose in the suit. The learned 
Judge expressed his inability to accept the contention and stated that if s. 19(Z) 


1 (1948) F. A. No. 854 of 1944, decided by 2 (1948) C.R. A. No. 564 of 1947, decided 
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was to be construed in that technical way, it was difficult to conceive of any suits 
in which the second question could appropriately arise. With respect, we are in 
agreement with the view taken by Mr. Justice Bavdekar and Mr. Justice Gajendra- 
gadkar and hold that the questions as to whether a person from whom a debt is 
due is a debtor or not and whether the total amount of his debt exceeds Rs. 15,000 
or not are questions which may be said to be involved in a suit, appeal, application 
for execution, etc., if they arise out of any application made in those proceedings and 
they need not necessarily arise out of the pleadings of the parties. Although the 
matter was not argued before them, this view appears to have been accepted by the 
Chief Justice and Mr. Justice Gajendragadkar in Jamietram Gourishankar’s 
case where in appeal an order for transfer of the suit to the special Court set up under 
the Bombay Agricultural Debtors’ Relief Act, 1947, was passed when an application 
was made to them for the transfer of the appeal on the ground that the respondent 
was a debtor and that his debts did not exceed Rs. 18,000. We are, accordingly, 
of the opinion that it is open to a debtor to apply to a civil or revenue Court for 
transfer, under s. 19(1), of a pending matter which does not by itself involve the 
questions set out in s. 19, even though no application has been made to the Court 
under s. 4 of the Act. We therefore answer the first question referred to us by 
Mr. Justice Weston in the affirmative. We may say here that Mr. Bhalerao 
who appears for opponent No.1 has not disputed this construction of s. 19(7) of the 
Act. 

In this case the application for a transfer of the suit was made on July 29, 1947, 
i.e, before August 1, 1947, the last date fixed for making an application to the Court 
under s..4() of the Act. The position that would arise if the proceedings were 
pending on August 1, 1947, but the application was made after that date, does not 
fall to be considered in this revision application. Presumably such a case would fall 
within the ruling of the division bench of this Court in Somabhai Shanabhai v. 
Narandas Zaverdas that under s. 19(1) only such suits, appeals, applications for 
execution and proceedings can be transferred as were pending at the date when an 
application under s. 4 could have been made to the special Court, although the learn- 
ed Judges had there to deal with a case where even the suit itself was instituted long 
after the date when an application under s. 4 could have been made. But we 
desire to express no opinion on the point, as in the present case not only was the 
suit pending at the relevant date, but even thé application for transfer was made 
before that date. 

With regard to the second question, we think that a simple demand for a transfer 
by means of an application is sufficient to enable the civil or revenue Court to trans- 
fer the proceedings. It is undoubtedly true, as the learned Judge has pointed out, 
that this application would give no details as regards the debts and assets such as the 
debtor would have had to give if he had made an independent application for the 
adjustment of his debts ‘under s. 4. When the matter goes before the special Court 
on a transfer being ordered under s. 19(1) the provisions of sub-s. (3) of s. 19 would 
come into play, and the special Court will have to proceed as if an application under 
s. 4 had been made to it. It would presumably be open to the special Court, on the 
proceedings being transferred to it, to call upon the debtor to furnish all the neces- 
sary details. We therefore answer the second question put to us by saying that an 

- application for a transfer of the proceedings under sub-s. (1) of s. 19 would be 
sufficient to enable the Court to make an order for the transfer, if the allegations 
justifying the transfer, viz. that the person from whom the debts were due was a 
debtor and that the total amount of his debts did not exceed Rs. 15,000, were made 
in such an application. 

Although Mr. Bhalerao on behalf of opponent No. 1 did not seriously challenge 
these conclusions, he contended that on merits the application should not be trans- 
ferred. He argued that on the record that was available, it could not be said that 
the questions whether defendant No. 2 was a debtor and whether the total amount of 
his debts exceeded Rs. 18,000 did arise. In this connection he referred us to a 
certain statement of defendant No. 2 which was recorded by the learned Judge in 
which defendant No. 2 stated that he did not cultivate the lands personally, but 
that his servants cultivated the lands and that there were no debts owed by him, 
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All that s. 19(1) requires is that the question should be involved and not that the 
Court should be satisfied that the questions could reasonbly be said to arise. It does 
not appear to us that it was open to the Court to go into the question whether the 
allegations made in the application for transfer are reasonable, and whether on the 
pleadings of the parties the question can be said reasonably to arise. As pointed 
out by Mr. Justice Gajendragadkar in Somabhai Mathurbhai v. Babarbhai Bhatji- 
bhai! the Judge before whom an application for transfer is made has not to decide 
on merits either of the two questions. As soon as he is satisfied that the said two 
questions areinvolved in the proceedings before him, he must transfer them for deci- 
sion on merits by the special Court. Itis quite true that sometimes frivolous applica- 
tions may be made contending that the person from whom the debts are due was a 
debtor and that the total amount of the debts due from him did not exceed 
Rs. 15,000. After the proceedings are transferred to thespecial Court, it is not in- 
conceivable that the special Court may come to theconclusion that the two condi- 
tions are not satisfied. In that event, the suit would have to be re-transferred to 
the Court. Butas Mr. Justice Gajendragadkar has pointed out in Ramchandra 
Shankar‘v. Ganpati Kesu under the plain words of s. 19(Z) of the Act such hard- 
ship could not be avoided. : 

The next point that was urged by Mr. Bhalerao was that in this case only one 
of the defendants has pleaded for the special privilege given to a debtor under the 
Bombay Agricultural Debtors’ Relief Act and that the two other defendants had 
made no such plea. He therefore suggested that it was not proper that the suit 
should be transferred to the special Court and urged thatif thesuit was to be trans- 
ferred with respect to defendant No. 2 who had claimed the status of a debtor, the 
regular civil Court should be directed to proceed with the suit as against the other 
two defendants, The position, as’ it would arise if only one of the defendants 
claimed the privileges arising under the Bombay Agricultural Debtors’ Relief Act, 
was considered by me in Musa Hasafji Usman Bhamarda v. Keshavlal Chunilal.2 
I held then that : 


~ “Under the amended s. 87 of the Bombay Agricultural Debtors’ Relief Act, 1089, (which cor- 
responds to s. 19 of the Act of 1947) the Court, within whose local area a Debt Adjustment Board 
has been established, is bound to transfer a suit to the Board (a special Court under the Act of 
1947) even in a case where the tuestion involved is whether one of the two or more defendants is a 
debtor under the Act and whether the total amount of the debts does not exceed Rs. 15,000.” - 


We therefore think that this is a case in which the application made for the trans- 
fer of the proceedings to the special Court must be allowed: We therefore vacate 
the order made by the learned Judge and direct that the proceedings be transferred 
to the special Court. 

The rule is therefore made absolute with costs. Rule made absolute. 


Before the Hon'ble Mr, M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
SUMATIBAI WAMAN KIRTIKAR v. ANANT BALKRISHNA 
SHIRGAONKAR.* 


Indian Registration Act (XVI of 1908), Secs. 17(1) {d) and (b), s. 17(2) (vi), 49—Transfer of Property 
Act (IV of 1882), Sec. 105—Compromise decree operating as lease—Whether compulsorily regis- 
trable—Construction of statute—Legtalature proving several classes—Allocation of lease. 


A decree passed in terms of a compromise, which operates as a lease of immoveable pro- 
perty for a period exceeding one year, is compulsorily registrable under s8. 17(1) (d) of the 
Indian Registration Act, 1908. i 7 

Hemanta Kumari Debi v. Midnapur Zamindcrt Company, Kasim v. Abdul Rahiman,* 


1 (1948) C. R. A. No. 408 of 1947, decided S. R. Kaprekar, Civil Judge (Senior Division) 
by Gajendragadkar J., on March 15, 1948 A. P., at Poona, in Appeal No. 265 of 1947, 
(Unrep.). reversing the decree passed by G. A. Shaikh, 

2 (1946) 48 Bom. L. R. 618. Civil Judge (Junior Division) at Vadgaon, in 

* Decided, February 22, 1949. Letters Miscellaneous Application No, 2 of 1947, 
Patent Appeal No. 2 of 1949, against the deci- 8 (1919) L. R. 46 I. A. 240, : 
sion of Jahagirdar J., in Second Appeal No. 8.C. 22 Bom. L. R. 488, 

298 of 1948, preferred against the decision of ~ 4 [1944] Mad. 548, F. B. 
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Nazar AK v. Indra Kumar Sutar, and Sachindra Mohan Ghose v.Ranjash Agarwalla,’ 
followed. 

When the Legislature enumerates various classes for any specific purpose, ifa document falls 
under any specific class for the purpose of construction, the Court should put that document 
in that particular class rather than in a wider or more residuary class. 

Hence, if a document is a lease, although it may also fall under s. 17 (1) (b) of the Act, it 
must be looked upon as falling under cl. (d) and not under cl. (6), because al. (dì deals with a 
specific class of documents and not general documents which may fall in some ather class. 


Sunurenai (plaintiff) owned a bungalow called “Sumati Ville” at Lonavla, which 
.shehad let to Anant (defendant) for one year, thatis from April 1, 1948, to March 81, 

1944, under a lease. The defendant having failed to vacate the bungalow and hand 
over its possession on the expiration of the lease, the plaintiff filed a suit to eject 
the defendant on April 16, 1944. On April 16, 1945, the parties arrived at a 
compromise whereby the ‘period of lease was extended by 8} years. The terms 
agreed upon were :— 

1. The defendant agrees to continue to occupy and the plaintiff agrees that the defendant 
do continue to occupy the suit property from April 1, 1944, to June 80, 1947. 

2. The defendant do give vacant possession to the plaintiff of the suit property on June 80, 
1047. 

3. The defendant shall pay to the plaintiff the rent of the suit property as follows :— 

- Rs. 1,200 from April 1, 1944 to March 81, 1045. 
Rs. 1,200 from April 1, 1945, to March 81, 1946. 
Rs. 1,200 from April 1, 1946, to March 81, 1947. 
Rs. 600 from April J, 1947, to June 80, 1947.’ ` 

4. In the event of the defendant failing to pay the said amount on the due date plaintiff to take 
out execution for the amount so remaining due. 

_ A decree embodying the above consent terms was passed on the same day. It 
was not registered under the Indian Registration Act, 1908. 

The Bombay Rents, Hotel Rates and- Lodging House Rates (Control) Act, 
Bombay VI of 1944, was made applicable to Lonavla on October 12, 1944. 

The defendant paid rent as agreed up to March 81, 1947. He then took up 
the position’ that under the Bombay Rents &c. Act he could be called upon to pay 
only the standard rent, which was Rs. 60 per month and offered to pay Rs. 180 
for the period from April 1, 1947, to June 80, 1947. It was not accepted by the 
plaintiff. The defendant thereupon applied to the Court under O. XXI, r. 2, 
of the Civil Procedure Code, 1908, praying that notice be issued to the plaintiff 
to receive Rs. 180 as rent for the three months. The plaintiff contended that the 
defendant was not at liberty to go behind the consent decree, which was binding 
on him. 

About the same time the plaintiff applied (darkhast No. 201 of 1947) to execute 
the consent decree to obtain possession of the bungalow and to recover arrears of 
rent unpaid. 

Both applications were heard together. The point discussed in the trial Court 
was whether the consent decree was enforceable in view of the Bombay Amending 
Rent Act IV of 1946. The Court held that the defendant was bound by the con 
sent decree and that the plaintiff was entitled to enforce it. 

The plaintiff as well as the defendant appealed. The lower appellate Court 
allowed the defendant’s appeal and remanded the application to the first Court 
for passing final orders after the a peal a; ainst the order of the Rent Controller 
fixing the standard rent was decided. Th e appeal filed by the plaintiff the Court 
rejected the plaintiff’s prayer for bein ae in possession of the bungalow through 
the Court, and held that the plaintiff was entitled to recover only the standard 
rent as finally decided. 

The plaintiff appealed to the High Court. 

The appeal was tea by Jahagirdar J. on August 9, 1948, when the defendant 
raised a fresh point that the compromise decree which operated as a lease was 
inadmissible in evidence for want of registration. In dealing with the point, the 
judgment ran as follows :— 


1 (1928) I, L. R. 86 Cal, 427. 2 (1981) L L. R. 11 Pat. 98. 
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JanacwDarR J. The facts giving rise to the appeal and the revision application 
are briefly these : The plaintiff who is the appellant is the owner of a bungalow at 
Lonavala called “Sumati Villa”. The defen isnt respondent was a tenant of this 
bungalow for one year from April 1, 1948, to the end of March 1944, the rent re- 
served being Rs. 720 for one year. After the termination of the period of lease 
the defendant did not vacate the premises. The plaintiff therefore filed suit No. 162 
of 1944 in Vadgaon Court in ejectment. Though Bombay Act VII of 1944 
came into force on May 12, 1944, it was not applied to Lonavala till October 15, 
1944. The defendant inter alia contended that the suit was not competent unless 
a certificate from the Controller was produced. The plaintiff thereupon applied 
to the Controller for a certificate, who, however, passed an order that a certificate 
was not necessary as the defendant was not a tenant at the date of the suit, It 
may be noted that a person—like the defendant—remaining in possession of the 
premises leased, after the determination of the lease wasnot atenant as it was then 
defined. This order was produced in Court on April 16, 1945. It was under these 
circumstances that the parties arrived at a compromise and a decree was passed 
in terms of the compromise on that very date. It is in these terms:— 

(1) The defendant agreed to continue to occupy and the plaintiff agreed that the defendant do 
continue to occupy the suit property from April 1,1844 to June 80, 1947. 

(2) Defendant will give vacant possession to the plaintiff of the suit property on June 30, 
1947. 

(8) Defendant shall pay to the plaintiff the rent of the suit property as follows :— 

Rs. 1,200 from April 1, 1944, to March 81, 1945, to be paid on or before April 28, 1045, 

Rs. 1,200 from April 1, 1945, to March 81, 1046, to be paid within three months from this date. 

Rs. 1,200 from April 1, 1946, to March 81, 1947, to be paid on or before March 15, 1946. 

Rs. 600 from April 1, 1947, to June 80, 1947, to be paid on or before March 31, 1947. 

- In the event of defendant failing to pay the said amounts on due dates, plaintiff to take out 
execution for the amount so remaining due. 

(4) Defendant will continue to allow the plaintiff the use of the room which has so far been in 
her use as a store room during the period mentioned in para 1 above. Defendant shall give over 
possession of the said room to the plaintiff on or before April 80, 1945. 

The defendant continued to pay rent up to March 81, 1947, On February 
25, 1946, by Act IV of 1946, the definition of ‘tenant’ was amended so as to include 
a person who remained in possession of the premises leased to him after the deter- 
mination of the lease with or without the assent of the landlord. The defendant 
in May 1946 applied to the Rent Controller to fix the standard rent of “Sumati 
Villa”. The Controller on September 80, 1946, decided that the standard 
rent of the bungalow was Rs. 60 per mensem. Against this decision the plaintiff 
went in appeal to the Collector. This is still pending. 

On March 29, 1947, the defendant applied to Vadgaon Court under O. XXI, 
r. 2, depositing Rs. 180 and praying that the plaintiff should be ordered to accept 
this amount as rent for three months—April, May and June 1947-—in full satisfaction 
of the amount that is due to her under the compromise decree. Plaintiff contend- 
ed that the defendant was bound by the terms of the compromise decree and that 
he must pay Rs. 600 for the rent of the said three months. 


It appears that the plaintiff being annoyed at the conduct of the defendant filed 
Darkhast No. 20 of 1947 on July 1, 1947, to execute the compromise decree 
and to recover possession of the bungalow. The defendant contended that he 
was a tenant and claimed protection under Bombay Act VII of 1944. The de- 
fendant’s application under O. XXI, r.2, and the plaintiff’s darkhast were heard 
together by consent of parties. The trial Court held that the defendant could not 
claim protection under Bombay VII of 1944 and ordered the darkhast to pro- 
ceed. On the same ground, it also dismissed the defendant’s application on Sep- 
tember 15, 1947. = 

The defendant appealed against both the orders to the District Court of Poona. 
The appeals were also heard together by the Civil Judge, Senior Division. The 
learned Judge held (1) that the compromise decree created a tenancy, (2) that 
the defendant was a tenant, (8) that he was entitled to the protection in spite of the 
terms of the compromise decree, and (4) that he was liable to pay only the standard. 


1949,] SUMATIBAI KIRTIKAR 0, ANANT BALERISHNA (4.C.J.)—Jahagirdar J. 791 


rent and consequently allowed both the appeals, rejecting the prayer of the plaintiff 
to be put in possession of the bungalow and directing that she was entitled to re- 
cover the standard rent that might be fixed upon by the Collector before whom 
the plaintiff's appeal was pending. 2 

Against the decree passed in the appeal arising out of the darkhast, the plaintiff 
has preferred Second pd es No. 298 of 1948 and against the order dismissing the 
appeal arising out of defendant’s application under O. XXI, r. 2, Civil Revision 
Application No..225 of 1948 is filed. Both these are heard together here also by 
consent of parties. . 

Mr. H. C. Coyajee, the learned counsel for the plaintiff, contends that the 
compromise decree did not create a tenancy and that neither Act VII of 1944 nor 
Act LVII of 1947 applies to execution proceedings of a decree which was passed 
at a time when even the Act of 1944 was not in force at Lonavala so far as the 
defendant was concerned. Mr. Somjee, the learned counsel for the defendant, 
contends that the compromise decree created a tenancy, that Act VII of 1944 
and Act LYTI of 1947 applied to execution proceedings and relied upon the 
case of Surjitlal. Ladhamal v. Chandrasinh Manibhai'!. It has been held in that 
case that the provisions of Act LVII of 1947 are applicable to pending appeals. 
When Mr. H.C. Coyajee was replying on Friday, Mr. Somjee applied for pérmission 
to raise a new point. His contention is that the compromise decree having created 
a lease of immoveable property for over one year is compulsorily required to be 
registered under s. 17(1) (d) of the Indian Registration Act and that as it is not 
registered, the decree is inadmissible in evidence. Mr. Coyajee objected and con- 
tended that he should not be allowed to raise a new point at this stage and that 
he had no notice of the point. 

As I think that the point raised by Mr. Somjee is a pure point of law and as it 
goess to the root of the whole case, I allowed him to raise the point and to argue 
it but gave time to Mr. Coyajee to argue on that point on Monday. 

On Monday Mr. Coyajee presented a formal application and contended that the 
defendant should not be allowed to raise this point of registration for the first time 
in second appeal. I rejected the application and asked him to address his argu- 
ments on the point of registration. He argued the point at great length. 

In my opinion the compromise decree created a tenancy for 8} years and that 
it is compulsorily registrable and that it is not admissible in evidence as it is not 
registered. 

The first point to be decided is whether the compromise decree created a tenancy. 
Mr. Coyajee contends that the decree only enables the defendant to continue to 
occupy the house for 8} years and that at the end of the period the defendant 
was to give vacant possession of the bungalow. He invites my attention to the 
fact that the defendant has not been described as a tenant nor is the transaction 
described as a lease in the first two clauses of the compromise decree. He further 
contends that though in the third clause the word “‘rent’’ is used, it should not 
be taken literally and that it was loosely used. Lastly he contends that the 
plaintiff terminated: the lease by giving notice and filed the suit to recover posses- 
sion and that under such circumstances she is not expected to create a fresh 
' tenancy under the terms of the compromise decree and that the decree should be 

understood as merely giving time to the defendant to vacate the premises. 

In my opinion none of the objections has any force. In the first place it may be 
noted that before the suit was filed, the defendant was a tenant for one year from 
April 1, 1948, to March 81, 1944. Though the suit in ejectment was filed in April 
1944, the decree in terms of compromise was passed on April 16, 1945. The first 
clause of the decree is as follows :— 

(1) The defendant agreed to continue to occupy and the plaintiff agreed 
that the defendant do continue to occupy the suit property from April 1, 1944, 
to April 30, 1947. 

Before April 1, 1944, the defendant was occupying the bungalow as a tenant. 
The first alas therefore means that the defendant was allowed to continue to 


1 (1948) F. A. No. 365 of 1947, decided by  (Unrep.). 
Weston and Dixit JJ., on April 1, 1948 
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occupy as a tenani from April 1, 1944, i.e., from the date of the expiration of the 
period of the earlier lease to June 80, 1947, i.e., for more than two years after 
the date of the compromise decree. This clause obviously means that the 
defendant was to be regarded as a tenant restrospectively from the date he 
ceased to be a tenant under the earlier lease for a period of 8} years. 
This inference is strengthened by the use of the word “rent”? in cl. 8. It is 
unthinkable that in an ejectment suit three years’ time is granted to the defendant 
for vacating the premises. Though the defendant is not described as a tenant and 
though the word “lease” is not used-in the first two clauses, the words ‘‘continue 
to occupy” and the words “from April 1, 1944” clearly indicate that a fresh lease 
was created with retrospective effect from April 1, 1944; lastly, as cl. 2 provided 
that the defendant should hand over vacant possession of the bungalow on June 30, 
1947, it was a matter of indifference to the plaintiff whether the decree created a 
tenancy. Her only anxiety was that she should not be driven to file a fresh suit 
in ejectment at the end of the period. It is further evident that the plaintiff did 
not wish to occupy the bungalow herself. Otherwise she would not have allowed 
the defendant more than two years to vacate the premises from the date of the 
compromise decree. If she had obtained possession, she had to let it out to some 
one else’ It was doubtful whether she could have charged more than the standard 
rent, Plaintiff therefore thought it proper to let it out to thedefendant at a higher rent 
as she thought that the defendant was not a tenant as the term was then defined. 

Having regard to all these circumstances, I have no hesitation in accepting the 
finding of the lower appellate Court that the compromise decree created a tenancy. 

The next question is whether the decree is required to be compulsorily registered. 

Under s. 17(1) (d) of the Indian Registration Act leases of immoveable property 
for any term exceeding one year or reserving a yearly rent are compulsorily regis- 
trable. As I have held that the decree created a lease for 84 years, it would be 
clear that it is one of the documents of which registration is compulsory. *But 
Mr. Coyajee contends that decrees are exempted from compulsory registration 
under s. 17 (2) (vi), and in support of this contention he relies upon the case of 
Hemanta Kumari Debi v. Midnapur Zamindarit Company.+ 

But first looking at s. 17, apart from authorities, I think the position in law is 
this. - Section 17, sub-s. (1), enumerates the documents that are required to be 
compulsorily registered in five cls. (a), (b), (c), (4) and (e). According to the well 
recognised canons of interpretation, these five clauses must be construed to be 
exclusive of each other. Though cl. (b) provides that all non-testamentary instru- 
ments which purport to create, assign, extinguish any right, title and interest in 
immoveable property require to be registered, it will not include transactions dealt 
with by cls. (a), (c), (d) and (e) though such documents may purport to create, 
assign, extinguish, etc. a right, title or interest in immoveable property. Thus 
a gift of immoveable property or a lease of immoveable property does not come 
within cl. (b). Sub-section (2), however,provides that nothing in cls. (b) and (e) of sub-s. 
(1) applies, amongst otlier instruments, to any decree or order of the Court. But a 
decree or order of a Court which has the effect of creating a gift referred to in cl. (a) 
or a lease of the kind specified in cl. (d) is outside this clause and is not exempt 
from registration. It is now to be seen whether this interpretation of the section 
is supported by any authorities. 

The case of Hemanta KumariDebi v. Midnapur Zamindarit Company, relied upon by 
Mr. Coyajee, far from supporting his contention, supports the view which I have 
taken. In order to clearly understand what was held in that case, it is necessary 
to understand the facts of that case. Rani Hemant Kumari had filed two suits one 
against the Government and another against a limited company, to recover posses- 
sion of suit immoveable property in eachcase. The suit against the company was 
compromised and one of the terms was that if the plaintiff succeeded in the suit 
against the Government, she should grant a jote settlement of the lands in that 
suit to the defendant company upon the same conditions as those agreed with regard 
to the land that was ın their possession. A decree was passed in terms of compro- 
mise. The Rani ultimately succeeded in her suit against the Government. The 


1 (1919) L. R. 48 I. A, 240, 8.c. 22 Bom. L. R. 488. 
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~ company thereafter filed a suit against the Rani claiming specific performance of an 
agreement to lease to that company the lands recovered in the suit against the 
. Government, relying upon the specific term embodied in the compromise decree. 
‘The Rani contended that: the compromise decree was inadmissible in evidence as it 
was not registered. Their Lordships of the Privy Council held that as the rae (ae 
ment did not effect an actual demise:of the land, it was not an agreement to 

within s. 2(7) of the Indian Registration Act so as to be required by s. 17(7) (d) to 
be registered and that as the eee decree p rted to create a contingent 
right or interest in immoveable property, it fell within the scope of s. 17(d) and 
that as s. 17(2) (vt) provides that s. 17(Z) (b) and (c) are not to apply to a decree, the 
compromise decree in question did not require registration. and was admissible in 
evidence. From this it is clear that if the compromise had provided for a present 
demise, such a decree would fall under s.17(Z) (d) and not unders.17(b). Sub-section 
(2)(vt) of s. 17 of the Registration Actonly exempts decrees and orders which fall 
within cls. (b) and (e) of sub-s. (1). The Calcutta High Court in Rajani Kanta 
Banerjee v. Raj Kumari Dasi! has expressed the opinion that this question is put 
aches doubt by the decision in Hemanta Kumari Debi v. Midnapur Zamindari 

‘ompany. 

To the same effect is the full bench decision of the Madras High Court in Kasim 
¥. Abdul Rahiman.* The facts in that case were as follows: Some fishermen had 
filed a suit for a declaration that they were entitled by custom toa right of fishing 
and to use certain parts of the foreshore at Mantapam and for injunction restraining 
the defendant from interfering with their right. This suit was compromised and a 
decree was passed in terms of the compromise. The decree created a lease in favour 
of the plaintiffs for a period of 21 years and they were to pay a certain amount of 
rent to the defendant. The decree further provided that if there was a default in pay- 
ment, the rent could be recovered in execution proceedings. As|the plaintiffs failed to 
pay the rent, the defendant filed an execution petition to recover the rent payable 
by them under the terms of the decree. It was contended by the plaintiffs that the 
decree could not be enforced as it was not registered. It was held by the full bench 
that “‘sub-s. (2) of s. 17 of the Registration Act only exempts decrees and orders which 
fall within cls. (b) and (e) of sub-s. (Z). The clause which relates to leases is cl. (d). 
A lease is of course a non-testamentary instrument which operates to create a right 
in immoveable property, but inasmuch as leases are dealt with separately ina 
later clause, the rules of construction of statute preclude the respondent calling 
in aid cl. (b).” The full bench further expressed their agreement with the opinion 
of Rankin C. J. in Rajani Kanta Banerjee v. Raj Kumari Dasi that the question is 
settled by the judgment of the Privy Council in Hemanta Kumari Debt v. Midna- 
pur Zamindari Company and ultimately dismissed the execution petition. 

Similarly, in Nazar Ali v. Indra Kumar’ it has been held that the fact that the 
lease was embodied in a decree did not make it any the more operative as a lease 
because s. 17(2) (vt) excepts documents falling within cls. (b) and (ce) and not cl. 
{d) of sub-s. (1). 

The Patna and Lahore High Courts also have taken the same view: vide Sachindra 
Mohan Ghose v. Ramjash Agarwalla,* Jagdish Chandra Deo v. Biseswar Lal, and 
Attar Chand Kapur and Sons v. Chandu Lal.® 

It is thus clear that the High Courts df Calcutta, Madras, Patna and Lahore agree 
- in holding that s. 17(2) (vt) excepts documents falling within cls. (b) and (c) and not 
within cl. (d) of sub-s. (1). 

I therefore hold thatthe compromise decree sought to be executed is inadmissible 
in evidence as it is not registered. 

It is further contended by Mr. Coyajee that ss. 17 and 49 of the Indian Registra- 
tion Act will not come into operation as the existence of the compromise decree is 
admitted by the defendant and the plaintiff is consequently not called upon to 
prove it. Even granting that the plaintiff need not prove the document, still in 
order to execute the decree, the decree must be on record. But as it is not regis- 


1 trea 81 C. W. N. 1009. & (1981) I. L. R. 11 Pat. 98. 
2 [1944] Mad. 543,f[r.n. : 5 lioa A. I. R. Pat. 828. 
3 (1928) I, L. R. 56 Cal. 427. z 6 (1928) I. L. R. 10 Lah. 685. 
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tered, it cannot go in evidence. There is no decree to execute. This contention 
has therefore no force. 

The result is that darkhast application No. 20 of 1947 must be dismissed and the 
decree of the lower appellate Court rejecting the prayer to beput in possession of the 
premises is confirmed and the present appeal is dismissed. 

As this point has been allowed to be taken at the fag end of the hearing of the 
second appeal, I direct each party to bear his or her costs throughout. 

As regards the Civil Revision Application No. 225 of 1948, Mr.Somjee, the learned 
counsel for the opponent, states that he is prepared to pay the full amount of 
Rs. 600 as rent for the months of April, May and June 1947. It is therefore not 
necessary to decide as to whether Bombay Act VII of 1944 or Bombay Act LVII 
of 1947 is applicable to execution proceedings. The rule is therefore made absolute, 
the order of remand is set aside and the deferdant is directed to pay Rs. 420, the 
difference between Rs. 600, the rentagreed to be paid, and Rs. 180, the sum deposited 
in Court by the defendant. 

The applicant is to get her costs from the oponent throughout. 

* There was a Letters Patent appeal. 


K. N. Dharap, with V. R. Desai, for the appellant. 
K. A. Somjee and S. S. Kavalekar, with R. G. Samant, for the respondent. 


Cuacua C. J. The question that arises for consideration in this Letters Patent 
appeal is whether a compromise decree which operates as a lease requires registra- 
tion. 

The plaintiff in the suit from which this appeal arises executed a leasein favour of 
the defendant on April 1, 1948, which expired by.efflux of timeon March 81, 1944. 
As the defendant did not hand over possession, the plaintiff filed a suit for eject- 
ment on April 16,1944. On April 16, 1945, a consent decree was arrived at between 
the parties and it is this decree which calls for sn interpretation at our hands. By 
this decree the defendant agreed to continue to occupy the property which had been 
leased to him and the plaintiff agreed that the defendant should continue to occupy 
the property from April 1, 1944 to June 80,1947. The defendant further agreed 
to give vacant possession to the plaintiff of the property in suit on June 80, 1947, 
and the defendant agreed that he would pay to the plaintiff the rent of the suit 
property in the manner laid down in the decree. As possession was not handed 
over by the defendant on June 80, 1947, the pleintiff filed a darkhast to execute the 
decree and obtained possession under it. The executing Court ordered execution 
to issue. From that order there was an appeal preferred to the District Court and 
the District Court took the view that after June 30, 1947, the judgment-debtor was 
protected by Act LVII of 1947 and therefore set aside the order of the executing 
Court. The plaintiff came in second appeal to this Court and Mr. Justice Jahagirdar 
held that the decree was not capable of execution because it was not registered. 
He therefore upheld the order of the District Court, but on a different ground. 
He then gave a certificate for a Letters Patent appeal, and the appeal now comes on 
before us for decision. 

A very ingenious argument has been advanced before us by Mr. Dharap. 
According to Mr. Dharap, the provisions contained in the consent decree donot and 
cannot constitute a lease because they do not conform to the provisions of s. 107 
of the Transfer of Property Act. That section lays down the mode of making 
leases mentioned therein and it provides that ‘‘a lease of immoveable property from 
year to year, or forany term exceeding one year. or reserving a yearly rent can be 
made only by a registered instrument.” It further provides that “where a lease of 
immoveable property is made by a registered instrument, such-instrumentor, where 
there are more instruments than one, each such instrument shall be executed by 
both the lessor and the lessee.” Therefore, argues Mr. Dharap, that as a decree is 
not an instrument whichis executed by both thelessor and the lessee, itis not a lease 
contemplated by the Transfer of Property Act and therefore it is not compulsorily 
registrable. Mr. Dharap wants us to read the document as an order of the Court 
resulting from a compromise whereby the judgment-debtor is permitted to continue 
ın possession of the property in suit till a fixed date and thereafter to hand over 


, 
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eae to the judgment-creditor, and Mr. Dharap says that thisis a decree which 
e is seeking to execute and there is nothing in law to prevent him from executing 
such a decree. 

Now, in order to decide whether the document is compulsorily registrable or not, 
we have got to consider the provisions not so much of the Transfer of Property Act 
as of the Indian Registration Act, and that Act in section 17 enumerates the docu- 
ments of which registration is compulsory, and under sub-s. (1) cl. (d) one of such 
documents is “‘leases of immoveable property from year to year or for any term 
exceeding one year, or reserving a yearly rent.” The only definition given in the 
Act of a lease is an inclusive and not an exhaustive definition. ‘‘Lease” is merely 
defined as including a kabuliyat, counterpart, an undertaking to cultivate or occupy 
and an agreement to lease. Mr. Dharap’s contention is that s. 17 refers only to 
private documents executed inter partes and s. 17 is not intended to apply to decrees 
of the Court which fall into a different category altogether. This contention is 
wholly erroneous, because when we look at the scheme of s. 17 it is clear that the 
Legislature never intended that a decree of a Court could not fall under one or other 
of the sub-clauses of s. 17. The Legislature on the contrary fully realised that 
-decrees of the Court may fall under one or other of thesesub-clauses and therefore it 
enacted s. 17(2) of the Indian Registration Act which excludes decrees or orders 
of the Court if they fall under cls. (b) and (c) of sub-s. (7) of s. 17. Therefore, 
although a decree of the Court may fall under sub-cl. (a) or sub-cl. (b) and would 
have been registrable it does not require registration because of the exemption 
contained in sub-s. (2). But that exemption is not extended to leases which fall 
under sub-cl. (d). Now, it is a well established canon of construction that when the 
Legislature enumerates various classes for any specific purpose, if a document falls 
under one specific class for the purpose of construction, the Court should put that 
document in that particular class rather than in a wider or more residuary class, 
and therefore if a document is a lease, although it may also fall under sub-e.l. (b) 
of s. 17(1) for the purpose of the Indian Registration Act, it must be looked upon as 
falling under cl. (d) and not under cl. (b), because cl. (d) deals with a specific class of 
documents and not general documents which may fall in some other class. The 
fallacy underlying Mr. Dharap’s argument is that only leases referred to in s. 107 
of the Transfer of Property Act are made compulsorily registrable by the Registra- 
tion Act. That is clearly not so because a lease is really defined by s. 105 of the 
Transfer of Property Act and that section lays down what are the essential ingre- 
dients of a lease, and those ingredients are three: A lease must state the premises 
which are demised, it must state the rent reserved under the lease, and it must state 
the term during which the lease is to continue. Once, those three ingredients are 
present in a document, then the document is a lease. Section 107 refers to those 
documents which are executed by parties and it lays down what is the mode to be 
adopted in order to make leases of that particular character. But when we turn 
to the Registration Act and when we find that all leases are compulsorily registrable 
we cannot cut down that directive of the Legislature and apply it merely to leases 
of a particular kind enacted in s. 107 of the Transfer of Property Act. 

There seems to'be no reason in principle why a lease cannot be made by parties 
arriving at a compromise of a suit and giving effect to that compromise in a decree 
of a Court. ` If two parties agree that one will give a lease of a land to the other and 
if they want that agreement to be embodied in the decree of a Court, that decree 
` would operate as a lease as much as an instrument executed by two parties making 
a lease as provided bys. 107 of the Transfer of Property Act, and therefore we see no 
reason whatever why if this document can be read as constituting a lease there is 
anything in law to preclude the Court by embodying it in a decree which it 
passes as a result of a compromise. Looking to the terms of the document itself 
there can be no doubt that it is a lease and it does create the relationship of land- 
lord and tenant between the judgment-creditor and the judgment-debtor. It 
is not a case of the judgment-debtor being permitted to use and occupy the land for a 
certain period and be required to pay compensation for that use and occupation. It 
expressly sets out the rent that has got to be paid by the tenant, it fixes the term of 
the lease, and it requires the tenant to hand over possession at the end of that term. 


: 
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The use of the expression “‘rent” is very significant and we cannot accept 
Mr. Dharap’s contention that “rent”? must be read in the sense of compensation, 
rather than in its strict technical sense. The distinction between rent and com- 
pensation is well known and well understood, and if the parties deliberately use the 
expression ‘‘rent”’ and when we find the other ingredients of a lease present, there is 
no reason why we should take the view that what the parties agreed upon was not 
the making of a lease but bringing into existence some other document. There is 
a further provision in the decree which also goes to show that the document was 
intended to operate as a lease. On the failure of the defendant to pay any of the 
amount which is fixed as rent on its due date, the only right the decree gave to the 
judgment-creditor was to have it executed for the amount which remained due; 
it did not entitle the judgment-creditor to take possession of the land on default of 
payment of rent. 

In taking the view that a consent decree can operate as a lease we are accepting 
the view taken by the other High Courts in India and also a view which in our 
opinion is implicit in a decision of the Privy Council. We will first refer to the 
decision of the Privy Council that is reported in Hemanta Kumari Debi v. 
Midnapur Zamindari Company. The Privy Council was considering a suit filed 
for the specific performance of an agreement which was embodied in a compromise 
decree, and the question was whether that compromise decree required registration 
. ornot. The plaintiff’s contention was that the compromise decree was an agree- 
ment to lease and he had filed the suit to enforce that agreement. The Privy 
Council held that the decree did not require registration because according to their 
Lordships the decree did not create a present and immediate interest in the land ; 
there was no present demise and the lease was to be given only on a contingency 
happening and therefore the compromise decree did not embody or operate as a 
lease as required by the Registration Act. Now what is very significant and what 
is important to note is that in the whole of the judgment the Privy Council proceeded 
on the assumption that a compromise decree could operate as alease. But for the 
assumption it would have been entirely unnecessary to consider the various points 
that their Lordships considered. The short answer to the defendant’s contention 
would have been that a consent decree cannot operate as a lease and therefore the 
question of registration did not arise. Therefore we read the Privy Council case as 
deciding not directly but-by necessary implication that a consent decree can operate 
as a lease, and if it does operate as a lease it would attract to itself all the conse- 
quences which the Registration Act lays down. The same view has been taken by 
the Madras High Court in Kasim v. Abdul Rahiman? by the Calcutta High Court in 
Nazar Ali v. Indra Kumar Sutar, and oe Patna High Court in Sachindra Mohan 
Ghose v. Ramjash Agarwalla.* 

The next contention of Mr. Dharap is that assuming this consent decree operates 
as a lease, even so he is not precluded from executing his decree and obtaining 
possession of the property which the judgment-debtor was bound to hand over to 
him on the expiry of the period stated in the decree. Now, the consequences of 
non-registration are to be found in s, 49 of the Indian Registration Act, and those 
consequences are that “No document required by s. 17 to be registered shall (a) 
affect any immoveable property comprised therein (we are not concerned with 
(b) ), or (c) be received as evidence of any transaction affecting suchsproperty or 
conferring such power, unless it has been registered. Mr. Dharap argues that he 
does not want this decree which he is executing to be received in evidence. The 
decree is already on the record of the Court and therefore if the Court executes the 
decree it does not in any way contravene the provisions of s. 49 (e). But it is not 
the provisions of sub-cl. (c) that Mr. Dharap has got to get over, but the provisions 
of sub-cl. (a), because by that sub-clause the decree cannot be permitted to affect 
any immoveable property which is comprised in that document, and it is difficult to 
see how Mr. Dharap’s client can get possession of the property under the decree 
without the decree affecting that immoveable property. Mr. Dharap says that if 


1 (1919) L. R. 46 I. A. 240, 3 (1928) I. L.R. 56 Cal. 427. 
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the decree operates as a lease it is the lessee alone who is interested in relying on the 
terms of the decree for his possession. That again is incorrect because not only the 
possession of the lessee is attributable to the lease, but the right of the lessor to 
obtain possession on the efflux of time is also attributable to the terms of the lease, 
and therefore if the lessor seeks to obtain possession from his lessee at the end of 
the term of the lease, he is doing so by reason of the fact that the relations of land- 
lord and tenant were established between him and his judgment-debtor. The Court 
cannot permit him to obtain possession because if it were to do.so it is permitti 
the decree to affect the immoveable property which the law prohibits the Court from 
doing. It is not a case of the Court going behind the decree ; it is not open to the 
executing Court to do so. But the executing Court must give effect to the provi- 
sions of the law, and one of the provisions of the law is that contained in s. 49 of 
the Indian Registration Act which will not permit any document which is com- 
pulsorily registerable and which has not been registered to affect any immoveable 
property comprised in that document. 

e result, therefore, is that we agree with Mr. Justice Jahagirdar that the decree 
in question was intended to operate as a lease, that as a lease it was compulsorily 
registrable under s. 17 (1) (d), and that as it was not registered the judgment- 
creditor cannot obtain possession of the property in suit under the terms of this 
decree. The result therefore is that this appeal will be dismissed with costs. 

There are cross-objections with regard to the order of costs made by Mr. Justice 
Jahagirdar. As the order for costs is purely discretionary, we see no reason why 
we should interfere with that order. Cross-objections are also dismissed with costs. 


Appeal dismissed. 


ORIGINAL CIVIL. 





5 Pefore Mr. Justice Coyajee. 
TARABAI JIVANLAL PAREKH v. LALA PADAMCHAND.* 

Landlord and tenant—Termination of tenancy—Requtsitioning of demised premises frum tenants 
‘possession —Whether tenant entitled to possession on derequisttioning—Defence of India Act 
(XXXV of 1939), Sec. 19—Defence of India Rules, r. 75 (a)—Ordinance XIX of 1946—Re- 
quisitioned Land (Continuance of Powers) Act (XVII of 1947}—Transfer of Property Act 
(IV of 1882), Sec. 111—Implied surrender—Termination of lease—Frustration of adventure. 
Where Government requisitions premises, under statutory powers, in the occupation of a 
- tenant, the tenancy does not thereby come to an end. On derequisitioning of the premises 

by Government, the tenant is entitled to the possession of the premises. 


Tue plaintiff Tarabai was the owner of a building known as Jivan Vihar situated 
at 72 Marine Drive in the city of Bombay. One of the flats in the building bearing 
No. 18 was let on a monthly tenancy to the defendant Padamchand, who was in 
occupation of the flat. 

On August 8, 1944, the Government of Bombay requisitioned the flat under 
T. 75 (a) of the Defence of India Rules, 1989, and took possession of it from the 
defendant’s occupation on May 5, 1945. 

On May 27, 1947, the Government derequisitioned the flat by passing on order 
addressed both to the plaintiff and the defendant, which ran as follows :— 

“In exercise of the powers conferred by s. 4 of Ordinance XIX of 1946, delegated to him by the 
Government of Bombay, Revenue Department, notification No. 2198/45 dated October 28, 1946, 
published in the Bombay Government Gazette, Part IV-A, dated October 81,1946, the Collector of 
Bombay is pleased to direct that possession of flat No. 18 on the third floor in Jivan Vihar, Marine 
Drive, Bombay, which was/were requisitioned by order No. C. P. W. D./18, dated August 8, 1044, 
should on release from requisition be given to Mr. L. Padamchand, the evicted tenant.” 

_ The defendant was put in possession, of the flat by Government on June 9, 1947.” 
- On July 2, 1947, the plaintiff filed a suit for a declaration that the defendant 
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had no right to obtain and had wrongfully obtained possession of the flat from 
the Government and other consequential reliefs. 


The defendant contended in his written statement that the requisition of his 
flat by Government did not put an end to his tenancy. 


M. M. Desai, with Purshottam Tricumdas, for the plaintiff. 
M.S. Vakil, with M. L. Maneksha, for the defendant. 


CovasEE J. The plaintiff has filed this suit for declaration that the defendant 
has no right to obtain possession of a certain flat from Government and for an order 
against the defendant to hand over possession of the flat, being flat No. 18, 
to the plaintiff. It appears that the defendart is described as the person who was 
a monthly tenant of flat No. 18 in a building known as Jivan Vihar which was 
requisitioned by Government on August, 8, 1944. The possession of the flat was 
taken from the defendant, who claims to be the tenant, on May 5, 1945. The 
Government derequisitioned the flat on May 27, 1947. On the order of derequisi- 
tion being passed, the Government gave possession of the flat to the party from 
whom the Government had taken possession at the date of the requisition, namely, 
the defendant. 

In short, the plaintiff’s case is that at the date when the requisition order 
was served both on the plaintiff and the defendant, the defendant’s tenancy of the 
flat came to an end. 

The facts of the case are not in dispute, and the only question before the Court is 
to answer the following issue, namely, 

“Whether on the Government requisitioning the flat in the occupation of the defendant, the 
relationship of landlord and tenant, namely, the plaintiff and the defendant, terminated ?” 


The orders as regards requisitioning were served both on the plaintiff as the 
landlord and on the defendant as the tenant. It is pointed out by counsel appear- 
ing on behalf of the plaintiff that the orders clearly indicate that any compensation 
for such requisition, if any, is to be paid to the landlord, the plaintiff, and that the 
defendant was evicted by being summarily asked to hand over the premises in 
suit to Government. 

For the purpose of decision of this issue, it is necessary to refer to certain provi- 
sions of the Defence of India Act, as well as to Ordinance XIX of 1946, and to 
Act XVII of 1947, and certain relevant sections of the Transfer of Property Act. 

The order made for requisitioning was made under r. 75(a) of the Defence of 
India Rules. Rule 75(a) talks of the power of the Government to make order in 
writing, requisitioning any property, moveakle or immoveable. Then sub-r. (2) 
of the rule says that where the Government had requisitioned any property under 
sub-r. (1), the Government may use or deal with it as may appear to it expedient, 
and may acquire it. It is clear that under sub-r. (3), on the notice of acquisition 
being served, on the very day on which the notice is served, the property vests 
in the Government. This is on the same lines as the notification under the Land 
per hein Act, whereby the property passes from the owner to the Government 
and vests in the Government. This power to acquire requisitioned property is 
again referred to in s. 19(a) of the Defence of India Act, which is in similar terms as 
the rule I have referred to above. Under s: 19(b) the condition of derequisitionin 
is set out. By s. 19(8), the Government, on derequisitioning premises, is to hol 
an enquiry, or cause an enquiry to be made, and thereafter specify by order in 
writing the person to whom possession of the property shall be given. Under 
sub-s. (2) of s. 19(6), however, the delivery of the possession of the property dis- 
charges all liabilities of the Government in respect of the property, but the sub- 
section says that that shall not prejudice any rights in respect of the property 
which any other person may be entitled by due process of law to enforce against 
the person to whom possession of the property is given. 

- Thereafter Ordinance XIX of 1946 was passed to provide for the continuance 
of the requisitioning of premises, notwithstanding the expiration of the Defence 
of India Act, 1989. The provisions thereunder as regards release from requisition, 
are in identical terms as set out by me above. The Ordinance was repealed 
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by s. 10 of Act XVII of 1947, which was an Act passed for the purpose of providing 
certain emergency powers in relation to requisitioned land. Section 4 of the 
Act refers to release from requisition. Under sub-s. (2), delivery of the possession 
of the requisitioned land discharges the Government of the liability in respect 
of such delivery, but also provides that that shall not prejudice any rights in respect 
of the land which any other person may be entitled in law to enforce against 
the person to whom possession of the land is delivered. 

Before discussing this narrow issue which has been raised, I may refer to the 
fact that the compilation which has been exhibited by consent indicates that the 
defendant was throughout in communication with the Government asking them 
to release the requisitioned premises which he badly needed for his own purpose 
as a tenant, Moreover, it is to be borne in mind that although the requisitioning 
-order was passed on August 8, 1944, possession was not taken by Government 
until May 5, 1945, during which period the defendant continued in possession of 
the premises. It has been argued on behalf of the plaintiff that on the requisition 
order being served on the defendant, the tenancy came to an end, it being a monthly 
tenancy, on the principle that there was an implied surrender by operation of law 
of the premises by the defendant, and therefore the tenancy terminated on the 
date on which the order for requisition was made by the Government. 

For the purpose of considering this point; it is necessary to refer to certain 
sections of the Transfer of Property Act. Section 105 of the Transfer of Property 
Act defines what a lease is, namely, : 


“A transfer of a right to enjoy such property, made for a certain time, express of implied, or 
in perpetuity, in consideration of a price paid or promised.” 
Section 106 refers to the duration of certain leases, and in the second part says 
that a lease of an immoveable property for any purpose other than that set out 
in the first part of the section shall be deemed to Be a lease from month to month, 
terminable, on the part either of the lessor or lessee, by fifteen days’ notice expiring 
with the end of a month of the tenancy. What is a monthly tenancy under the 
Transfer of Property Act has been considered in the case of The Utility Articles 
Manufacturing Co. v. The Raja Bahadur Motilal Bombay Mills, Lid. On this 
point, Chief Justice Beaumont at p. 568 considered the question, what is a monthly 
tenancy. He said that the nature of a periodical tenancy, whether yearly or 
monthly or weekly, has been considered in the case of Queen's Club Gardens 
Estate, Ld. v. Bignell,* where the position was clearly explained, and where it was 
pointed out that a characteristic of periodical tenancy is that as each period 
commences, it is not a new tenancy: but really an accretion to the old tenancy. 
The learned Chief Justice thereafter set out the position as regards monthly tenancy, 
and he said that the tenancy is not a new tenancy at each subsequent period, but 
the old tenancy continues, and continues until notice to quit is given. Thereafter, 
the learned Chief Justice said that that being the nature of périodical tenancy, 
the question arose whether in such a tenancy, time is limited by a lene? He 
thereafter observed (p. 568): 

“It seems to me that one cannot say that the lease limits the time; the time is limited by the 
notice to quit. Until the notice to quit is given, the tenancy continues from month to month.” 

In these circumstances, the next question is, how is the termination of a lease 
contemplated under the Transfer of Property Act, and that is provided for under 
s. 111, which says that a lease of immoveable property determines in the manner 
set out therein, and the only head under which the plaintiff’s attempt to bring 
termination of this tenancy is under sub-s. (f) of s. 111, viz. implied surrender. 
It is contended on behalf of the plaintiff that there was an implied surrender on 
the date on which the order for requisition was made, because the Government 
took over on behalf of the plaintiff from the defendant, and the defendant handed 
over possession, to the Government on behalf of the plaintiff. The point had to be 
put in that manner, viz. that the relinquishment of possession operates as an 
implied surrender. This is so only where there has been an yielding up by the 
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lessee, plus an acceptance of possession by the lessor. To my mind, this is a 
mutual act-between the landlord and the tenant. In my opinion there i in fact 
no mutuality in the present instance, because the Government did not merely 
serve the order of requisition on the tenant, but served an order of requisition on 
the landlord, so that they took possession of the premises both from the tenant 
and from the landlord. Moreover, this position to my mind is further forcibly 
brought out by the fact that the requisition order under the Defence of India 
Act is, in all circumstances, a temporary order, and must come to an end within 
six months after the termination of the war, unless extended by Government 
under a special Ordinance or under a specific Act of Legislature. Moreover, this 
position is emphasised by the fact that between the date of the order of requisition 
and May 5, 1945, the defendant remained in possession of the flat, and continued 
to pay the rent to the plaintiff. It is true as argued by Mr. Purshottam on behalf 
of the plaintiff that on requisition there is no accretion of the period of tenancy 
from, month to month, but that does not mean that the substratum of the tenancy 
is gone. The tenancy which was vested in the tenant is, in my opinion, not 
divested on a temporary order of requisition -eing served on him by the Govern- 
ment. The question, therefore, is, is the estate which vests in the tenant, and. 
which in certain cases is a heritable interest, is, or is not destroyed ? 

For the purpose of arguing this point, Mr. Purshottam on behalf of the plaintiff 
argued very forcibly that inasmuch as the performance between the landlord and 
the tenant became impossible, the substratum of the transaction disappeared, 
and that the contract or the monthly lease came to an end on the requisitioning of 
the premises, and that therefore, there was fristration of the adventure between 
the parties. For that purpose the plaintiff does not only rely on the order for 
requisition, but indicates in the plaint that there was requisition by Government, 
and Government took over possession as well. It is clear to my mind that surrender 
consists, as set out in Halsbury’s Laws of England, Vol. XX, para. 801, in the 
yielding up. of the term by tenant to landlord, viz. to him who has the immediate 
estate in reversion, in order that theterm may, by mutual agreement, merge in the 
reversion. Thereafter it is set out ‘that hence the parties to the surrender must 
be the owner of the term and the owner of the immediate reversion expectant on 
the term. There must be, therefore, a delivery of the possession by the tenant 
to the landlord and the acceptance by the landlcrd of possession to effect a surrender 
by operation of law. In my opinion, it is clear that there was no surrender 
by the tenant to the plaintiff at any stage. 

The question, however, remains whether the term came to an end by what is 
called frustration. Mr. Vakil on behalf of the defendant referred me to two cases. 
on this point. The first is Whitehall Court, Limited v. Eitlinger’. In that case two 
flats in a certain block of buildings were let to a tenant under two leases for a term 
of three years from 1915, the tenant covenanting to pay the rent reserved by the 
leases. In 1917, the military authorities. acting under the Defence of the Realm. 
Regulations requisitioned the flats and took iramediate possession. The military 
authorities were still in possession of the flats when the two leases expired in 1918, 
and the landlord brought an action for rent due against the tenant after the military 
authorities had taken possession. It was held that the defendant had not been 
evicted by title paramount so as to suspend the tenancy, and further thate the 
tenancy had not been determined by the requisitioning of the flats, because the 
doctrine of the termination of a contract by reason of the frustration of the adven- 
ture did not apply to the case of a contract which created an estate by demise, 
and that therefore the landlords were entitled zo recover the rent from the tenant. 
I may make it clear that Mr. Purshottam has said that the plaintiff does not contend 
that the defendant in this case was evicted by title paramount so as to suspend 
tenancy, but contends that the second proposition, as regards the termination by frus- 
tration asset out in this judgment doesnot holdgood. Lord Reading C. J. delivered 
a very illuminating judgment and, after referring to the question of title paramount 
which is not necessary to be considered here, dealt with the other question, nemely, 
whether there had been a termination of the whole tenancy by reason of-the requisi- 
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. tion of the flats. -It was argued in that case that looking at all the circumstances 


and treating the case as one would, of ordinary contract, it ought to be held that the 
tenancy did come to anend. But the learned Chief Justice thereafter quoted the 


_ judgment of Mr. Justice Lush as follows (p. 686) : 


“It is not correct to speak of this tenancy agreement as a contract and nothing more. A term 


.of years was created by it and vested in the appellant, and I can see no reason for saying that 


because this Order disqualified him from personally residing in the flat it affected the chattel 


_interest which was vested in him by virtue of the agreement.” 


The learned Chief Justice thereupon remarked that he saw no reason why the chattel 
interest which was vested in the tenant by virtue of the two leases was affected 


merely because he was personally prevented from residing in the flats. The agree- 


ments contained in the leases are not only contracts, they also create an estate by 
demise for a term of years. This judgment is further supported by the decision in 
Matthey v. Curling. In that case, during the currency of a lease of a house and 
land, the military authorities, acting under the Defence of the Realm Regulations, 
took possession of the demised premises and continued in occupation thereof until 
after the expiry of the term. In that case also it was held that the lessee had not 
been evicted by title paramount, and was liable for the rent; and that the tempo- 
rary occupation by the military authorities did not excuse him from performance 
of the repairing covenants. Here also it was argued as the foremost ground, name- 
ly, that the defendant contended that the action of the military authorities in taking 
possession of the premises operated to put an end to the lease altogether, and it was 
argued again that taking of such possession amounted either to an eviction by 
title paramount, or operated as, what is known as frustration of adventure. In the 
trial Court, Mr. Justice Bailhache relied upon the judgment in Whitehall Court, 
Limited v. Etilinger? and followed that. After dealing with the question of eviction 
by title paramount, Lord Justice Bankes at p. 185 referred to the argument based 
upon the doctrine of frustration. He held there were several reasons for not 
holding that doctrine applicable. The learned Law Lord held that in the circum- 
stances considered by him, the doctrine of frustration cannot apply where there 
is a lease. Mr. Purshottam has argued that these two cases are distinguishable, 
because in both these cases there was a lease for a fixed term, whereas in the present 
instance, it is a monthly tenancy. In my view, there is no basic distinction, be- 
cause, whether it is a term for a fixed period, or whether the term is a term which can 
be determined by notice to quit, -the estate vests in the lessee, and therefore the 
question must always remain whether the order for requisition which is a temporary 
order, extinguishes such an estate, and in my opinion, the proposition is merely to 
be stated to see the result that such a temporary order cannot affect the estate 
vested in the lessee. ‘ 

Mr. Purshottam has also referred me to the decision of the House of Lords in the 
case of Cricklewood Property and Investment Trust, Ld. o. Leighton’s Investment 
Trust, Lå.” and he has relied upon the judgment of Viscount Simon L.C. as casting 
a doubt upon the validity of the decisions I have already referred to above. It was 
held in that case that the doctrine of frustration may in certain circumstances apply 
to a lease. This was the opinion given by two Law Lords, Viscount Simon and Lord 
Wright, while Lord Russell and Lord Goddard both opined that the doctrine offrustra- 
tion can never apply to put an end to a lease, and they discussed the case of Matthey v. 
Curling‘ referred to above. Perusing the judgment, the Lord Chancellor, at p. 228, 
defined what was meant by frustration, and held that where it did arise, frustration 
operates to bring the agreement to an end as regards both parties forthwith and 
quite apart from their volition. Then the Lord Chancellor went on to discuss 
instances, and held that even where the lease is of the site, it seems to be not in- 
conceivable that the site might cease to exist. He comes to the conclusion that there 
might be instances where the abstract proposition that a lease can never be deter- 
mined by events equivalent to frustration, is not an absolute one, because events may 
be contemplated, for instance, earthquake or similar instances where there may 
be frustration. For that purpose he relied upon the observations of Lord Atkin 
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in his dissenting judgment in the case of Matthey v. Curling. Thereafter, consider- 
ing the circumstances of the case, they held the circumstances were not sufficient 
to strike at the root of the arrangement between the parties, and did not in any 
event amount to frustration. Lord Russell of Killowen, on the other hand, held 
that on the broader question the doctrine of frustration can never apply so as to put 
an end to a lease and the respective liabilities cf landlord and tenant thereunder. 
He held that the lease creates and vests in the lessee an estate or interest in the land, 
a chattel interest, it is true, but a vested estate none the less. He referred to 
the observation of Mr. Justice Lush in Loncon and Northern Estates Company 
v. Schlesinger? to the effect that there was no reason for saying that because the 
order of requisition disqualified the tenant from personally residing in the flat, it 
affected the chattel interest which was vested in him by virtue of the agreement. 
Mr. Justice Lush observed that even after an order of requisition such interest 
continues and observed, ‘‘In my opinion it continues to vest in him still’. This 
doctrine was approved in Whitehall Court, Limited v. Eitlinger.* Lord Russell observed 
as follows (p. 284) : 


“T know of no power in court to declare a lease to be at an end except upon finding that some 
event has occurred on the happening of which the lease terminates by reason of some express 
provision contained in the document. In such a case the term ends not because the court exer- 
cises a power to terminate it, but because in the events which have happened the lease operated 
only as a demise for the shorter period. The lease rust of necessity continue. Some of the 
obligations thereunder may from time to time, from various circumstances, become difficult, 
or impossible of performance by one or other of the parties, but, in my opinion, it cannot have 
applied to it the doctrine of frustration. The rent will continue to be payable in accordance 
with the terms of the document.” 


In this case cited by Mr. Purshottam, there is no indication that the House of 
Lords differed from the two English judgments I have referred to above. Out of 
the four, two Law Lords merely opined that there may be circumstances in which 
the doctrine of frustration may be resorted to fo? the purpose of holding that a lease 
or tenancy be terminated. That was an abstract proposition argued and considered 
by the House. - , ; 

Mr. Purshottam has cited one further judgment, and that is a very short judg- 
ment of Mr. Justice Asquith in the case of Cramp v. Henry Hughes and Son, Lid,” 
and relied upon the observation of the learned Judge to the effect (p. 182) : 

“Mhe Air Ministry did have legal possession of the part of the works in question, as the terms 

of the requisition notice showed, on and from May 9, 1940. It was difficult to see what legal 
consequences a requisition could have except the vesting of legal possession in the requisitioning 
authority forthwith.” 
The question in that case has no bearing on the question before me, because the 
action there was an action for damages for wrongfully, in collusion with the autho- 
rites, acquiring the premises, and the only question the learned Judge there was 
considering was whether in fact legal possession was taken by the Air Ministry, and 
if possession was taken, then, according to him, there was vesting of legal possession 
in the requisitioning authority from that time. That does not affect the question 
raised in this suit. : 

I may refer to one further judgment for the purpose of elucidating this point, 
and that is the judgment of Chief Justice Latham of Australia, in the case of The 
Minister of State for the Army v. Delziel.4 The question there was whether the autho- 
tities having taken up the property for an indefinite period into their exclusive 
possession, constituted an acquisition of the property so as to terminate the rights 
of the weekly tenant who had been holding as a tenant from the Bank of New South 
Wales, and whether the estate of Delziel as a weekly tenant came to an end. The 
learned Chief Justice observed that in the circumstances the Commonwealth 
could not have acquired the land unless it had become the owner of the land or had 
some interest in the land. The fact that the Commonwealth was in possession of 
the land as a result of the action under the Regulations does not show that the 
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Commonwealth had become owner of the land or of any estate in the land. The 
rights acquired by the Commonwealth were not, according to the learned Chief 
Justice, proprietary rights or that which can be owned in respect of the land, in 
other words, an estate, nor have the Ministers on behalf of the Commonwealth 
acquired any chattel interest in the land. The learned Chief Justice observed : 

“The Bank of New South Wales is still the owner of the land and Delziel is still the tenant under 
the weekly tenancy. No other tenancy has been created, and there has been no assignment of 
Delziel’s tenancy. The Commonwealth is in my opinion in the position of the licensee with rights 
as stated in-the Regulations.” 
This judgment forcibly illustrates the position of a party against whom a requisition 
order is made in the circumstances set out in this suit. His rights are unaffected, 
and a party continues to be in possession of those rights unless they are determined 
by the law of the land or by the term on which tHe tenancy is based. As observed 
by me above, this was a requisitioning order, which is essentially of a temporary 
nature, and the Government had no vested interest in the tenancy as such. In 
these circumstances, in my opinion, the only answer to the issue that can be made is 
in the negative, and I hold that the requisitioning of the flat in the occupation of the 
defendant did not affect the relationship of landlord and tenant, and that the 
defendant does continue to be a monthly tenant of the plaintiff. 

In these circumstances, I make the order that the suit do stand dismissed with 
costs, 

a Suit dismissed. 

Attorneys for plaintiff: Ambubhai & Diwanji. 

Attorneys for defendant: Kanga & Co. 
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Before the Hon’ble Mr. M. C. Chagla, Chief Justice, Mr. Justice Weston and Mr. Justice Dixit. 
NATVARLAL PUNJABHAI v. DADUBHAI MANUBHAIL.* 


Hindu law—Widow—Surrendrr—Basic principle of —Whether effective where property surrendered 

held adversely to widow—Reversioners whether entitled to possession immediately on surrender. 

Under Hindu law a surrender by a Hindu widow is not so much a transfer or an assignment 

of her life interest to the next reversioners as a renunciation in favour of the next reversioners. 

The basic principle of surrender is the destruction by the widow by her voluntary act of her 

life interest in her husband’s estate. The act of transfer or the act of conveyance is a subsi- 

diary thing to which the same importance cannot be attached as the destruction of the life 
estate. 

A Hindu, widow is entitled to surrender her life estate in favour of the next reversioners 
even though others have completed their title with regard to that estate by adverse possession. 

Behari Lal v. Madho Lal Ahir Gyawal,! Rangasami Gounden v. Nachiappa Gounden® and 
Vytla Sitana v. Marivada Virana,* followed. 

Sakharam Bala v. Thama,‘ overruled. 

The reversioners in whose favour a widow has surrendered her life estate are entitled to 
possession of these properties immediately and they are not bound to wait till the death of the 
widow. 

Ram Krishna v. Kousalya Mani Dasi’, followed. 
Sundarasiva Rao v. Viyyamma® and Lachmi Chand v. Lachho,’ dissented from. 

Prafulla Kamini Roy v. Bhabani Nath Roy,® Vaidyanatha Sashi v. Savithri Ammal, and 
Debi Prosad Chowdhury v. Golap Bhagat,” referred to. 


* Decided, March 31, 1949. First Appeal 4 (1927) I. L. R. 51 Bom. 1019, 
No. 175 of 1946, from the decision of P. B. 8. c.29 Bom. L. R. 1571. 
Patel, Civil Judge (Senior Division), at Broach, 5 [1985] A, I. R. Cal. 689. 
in Special Suit No. 9 of 1941. 6 ee I. L. R. 48 Mad. 938, 

1 (1891) L. R.19 I. A. 30. 7 (1926) I.L. R. 49 ALN. 834. 

2 fiore, L. R. 46 I. A. 72, 8 (1925) I. L. R. 52 Cal. 1018. 

s.c. 21 Bom. L. R. 640. 9 (1917) I. L. R. 41 Mad, 75, F.B 

B (1984) L. R. 61 1 a 200, 10 (1918) I. L. R. 40 Cal. 721, F.B. 
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Tue parties to the suit are represented in the following genealogical table :— 











Jijibhai 
| oh 
Tribhovan Kashibhia1 
| 
Mathurbhai | 
| Shankarbhai Ruxmani 
Punjabhai = Kashibai = )Ianubhai 
(defendant No, 8) 
f | | | 
Natvarlal Ravjibhai Dadubbai Rajnikant 
(defendant No. 1) (defendant No. 2) (plaintiff No. 1) lanu 
No. 2) 


One Jijibhai had two sons, Tribhovan and Kashibhai. Tribhovan who died 
before 1914 had a son Mathurbhai who died in 1924 leaving a son Punjabhai. 
The Deputy Nazir was appointed as the guardian of Punjabhai on November 29, 
1924, and he went into possession of the family property in 1925. Punjabhai 
attained majority in 1929. Funjabhai died in 1981 leaving two sons Natvarlal and 
Ravjibhai (defendants Nos. 1 and 2). The Deputy Nazir was appointed as the 
guardian of the property of defendants Nos. 1 and 2. Kashibhai died in 1914 leav- 
ing a sonShankerbhai and a daughter Ruxmani. Shankerbhai died in 1922 issueless, 
leaving a widow Kashibai (defendant No. 8). Ruxmani died leaving two sons, 
Dadubhai and Rajnikant (plaintiffs Nos. 1 and 2). 

Defendant No. 8 filed a suit in 1926 alleging that she had adopted one Shivabhai 
in 1924 and claimed that he was entitled to half the share in the joint family pro- 
perty and for partition and possession. This suit was dismissed in 1927, the Court 

olding that the adoption was invalid. 

Ruxmani filed a suit in 19&0 for a declaration that she was the next reversioner 
of Shankarbhai and also for a declaration that there was a severance of joint 
status in 1918 between Mathurbhai and Kashibhai. The suit went in appeal to the 
High Court which gave a declaration to Ruxmani that there was a severance of 
joint status in 1918 and Mathurbhai and Shankerbhaij continued to be in posses- 
sion of the joint family property as tenants-in-common. 

The plaintiffs filed the present suit against the defendants on September 22,1941, 
for partition and separate possession of their one-half share in the properties in the 
hands of defendants Nos. 1 end 2. The plaintiffs contended that they were the 
next reversioners of Shankarbhai, that Shankarbhai was entitled to half the pro- 
perty on the severance of the joint status in 1918, that Kashibai, his widow, suc- 
ceeded to him and was entitied to the property in her right as a widow, that she 
surrendered her mterest in the property as a widow by a deed of surrender, that 
succession opened up immediately on the execution of the deed of surrender on 
January 80, 1941, and that they were entitled to their half share in the property 
which was in the hands of the Deputy Nazir who was the guardian of the property 
of defendants Nos. 1 and 2. Defendants Nos. 1 and 2 contended that there was no 
severance, that on the death of Shankarbhai, Mathurbhai became thesole surviving 
coparcener, that Punjabhai succeeded him, and after him defendants Nos. 1 and 2 
were entitled to the possession of the whole of the joint family property. 

The trial Judge decreed the plaintiffs’ suit, observing as follows in his judgment : 

“The question therefore that arises for determination is whether the plaintiffs are postponed 
in spite of the surrender in their favour from getting possession of Shankarbhai’s half share till 
after Bai Kashi’s death in case adverse possession against her is proved. In my opinion the 
surrenderees are not so postponed since their right to possession arises immediately on surrender 
in their favour and they are not aftected by the circumstance of adverse possession, if any, existing 
against the widow. Indeed in the case reported in A. I. R. 1985 Mad. p. 664 cited for the defence 
it is observed that the effect of a surrender is practically that of a conveyance, that if the widow 
conveys her life estate to an alience he (the alienee) evidently cannot be in a better position than 
the widow, that adverse possessior: against her in that case be relied upon by the person in posses- 
sion against the alienee and that therefore adverse possession against the widow in a case of 
surrender or of divesting her of the estate on remarriage would and ought to continue till her 
life-time and more so when there :s ne article similar to art. 141 of the Limitation Act providing 
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for the case of a surrender or the case of divesting of the estate on remarriage but in a similar 
case reported in 12 Indian Cases cited for the plaintiffs it is laid down that though the widow may 
be alive, the surrenderee is not affected by the fact that adverse possession may at the date of 
surrender have been completed against her as the surrender gives him an immediate right of suit 
without waiting for her death. The Nagpur Judicial Commissioner’s Court and the Lahore 
High Court have looked upon the remarriage of a Hindu widow as amounting to her civil death 
and have applied art. 141 of the Limitation Act to cover cases of such civil deaths. Indeed the 
High Court of Calcutta has doubted the correctness of the applicability of art. 141 on the basis 
that a remarriage of a Hindu widow amounts to her civil death but in the absence o° any decision 
of the Bombay High Court I am at liberty to follow my view of the matter and in my view the 
surrender operates as civil death of the widow and brings in the applicability of art. 141 of the 
Limitation Act. It is as much an effacement of herself from the succession as if she had died. 
It may be noted in this connection that the doctrine of surrender has for its basis the effacement 
of the widow’s interest and not the es facte transfer by which such effacement is brought about. 
There is no reason again why thé principle laid down in the Bombay cases of adoption cited for 
plaintiffs should not be made applicable to the case of a surrender. If the adverse possession 
can be wiped out in the case of an adopted son the moment he is adopted it does not stand to 
reason why it should not be wiped out in the case of a surrenderee, as neither of them derives his 
title from the widow. It is submitted on behalf of the defendants that the case of an adopted 
boy ought to stand on a different footing because the widow in such a case can claim maintenance, 
can sue for partition and can inherit the estate while the widow in a case of surrender cannot do 
any such thing, but these are incidents which do not affect the point at issue as a surrender puts 
as much an end to her rights as a limited heir as an adoption and both are the results or outcome 
of the widow’s volition. I would, therefore, hold that the plaintiffs’ suit is not premature and 
that their right to possession is not postponed till after Bai Kashi’s death even it be held that 
there was adverse possession against her.” 


The defendants appealed to the High Court. The appeal came up before Chagla 
C.J. and Dixit J., who by an interlocutory judgment delivered on January 28, 1948, 
sent down the following two issues to the trial Court for its findings: 


“(1) Whether the plaintiffs proved the deed of surrender dated January 80, 1941 ? 
(2) Whether Kashibai surrendered the whole of her interest in the whole property of her hus- 
band?” 


The trial Court answered both the issues in the afirmative. 


The following is the relevant portion of the interlocutory judgment of the divi- 
sion bench : 


Guacara C.J. We may mention one further contention which was urged by 
Mr. Shah at one stage which seemed to us to make it possible to dispose of this 
appeal. Mr. Shah’s contention was that the Deputy Nazir as the guardian of 
Punjabhai was appointed on November 29, 1924, and he went into possession of the 
property in 1925. In 1929 Punjabhbai attained majority. When Punjabhai died 
in 1981 the Deputy Nazir was appointed as the guardian of the property of defend- 
ants Nos. 1 and 2. The learned Judge has held, in our opinion rightly held, that 
from 1925 the Deputy Nazir for Punjabhai was in possession of half the share of the 
property claimed by the plaintiffs adversely to Kashibai. There can be no doubt 
that the possession of the Deputy Nazir for Punjabhai was adverse, because in the 
order made on November 29, 1924, in face of Bai Kashi’s contention that Punjabhai 
was not entitled to the whole of the estate left by Mathurbhai, the Court appointed 
the Deputy Nazir the guardian of Punjabhai of the whole property left by Mathur- 
bhai. Apart from that in suit No. 188 of 1926 in the written statement filed by the 
Deputy Nazir he denied the right of Keshibai except to the extent of- maintenance 
as the widow of the joint family. Therefore there can be no doubt that the 
possession of the Deputy Nazir both on behalf of Punjabbai and on behalf of 
defendants Nos. 1 and 2 was in assertion of a title hostile to that of Kashibai and 
was a clear denial of Kashibai’s title. Therefore, as we said, we agree with the 
learned Judge that it has been established in this case that Punjabhai and defend- 
ants Nos. 1 and 2 were in possession of the property adversely to Kashibai. 
- Therefore, it is clear that the defendants can set up adverse possession against 
Kashibai. If Kashibai was claiming. possession of the property as a limited owner, 
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undoubtedly her claim would be defeated by the defendants having perfected their 
title at least against the widow. But the question is whether in view of the deed of 
surrender the succession has been accelerated and whether plaintiffs Nos. 1 and 2 
are entitled to recover possession of the property from defendants Nos. 1 and 2 
prior to the death of Kashibai. Mr. Shah contends that so long as Kashibai is 
alive, adverse possession is as much a defence against Kashibai as against the 
plaintiffs. Mr. Shah says that on January 8C, 1941, the title of the defendants 
having been perfected Kashibai had no property which she inherited as Shankar- 
bhai’s widow which she could surrender to plaintiffs Nos. 1 and 2, and therefore 
the‘deed of surrender had no operation whatev2r. It is also contended that, even 
assuming that the deed of surrender is read as such, it is not open to plaintiffs Nos. 1 
and 2 to get possession from defendants Nos. 1 and 2 so long as Bai Kashi is alive, 
and this contention is based on the principle that an alienation made by a widow 
prior to the deed of surrender cannot be challenged by the surrenderee during the 
life-time of the widow. On the other hand, Mr. Patel contends that the deed of 
surrender, inasmuch as Kashibai has divested herself of all the interest she had 
in her husband’s estate, is a good and valid deed of surrender which results in the 
effacement of Kashibai and in the acceleration of succession to her husband’s estate, 
and Mr. Patel says that if that be the correct position in law, then the plaintiffs 
are as much entitled to challenge an alienation by Bai Kashi as they would have 
been if Kashibai had died a natural death ; and therefore adverse possession which 
might have been available to defendants Nos. 1 and 2 against Kashibai is no longer 
available to defendants Nos. i and 2 on the civil death of Bai Kashi on executing 
the deed of surrender on January 80, 1941. The view put forward by Mr. Patel 
seems to be in conflict with the decision of the division bench of this Gourt in 
Sakharam Bala v. Thama,1 which has been approved of in a later decision in Jeka 
v. Jivi.? It may be necessary to constitute a full bench to consider whether these 
two decisions are correct especially in view cf the contrary view taken by the 
Calcutta High Court. But the whole question becomes academic if the plaintiffs 
fail to prove the execution of the deed of surrender and therefore we have allowed 
this particular question to stand over till after tke trial Court has sent us the findings 
on the two issues which we have framed. We, therefore, send back the two issucs 
for decision and we ask the trial Court to expecite its decision on these two issues. 
Both the parties will be at liberty to lead evidence on these two issues. The 
findings to be returned within two months. 


After the findings of the trial Court were received by the High Court the on 
. was heard by a full bench consisting of Chagla C.J. and Weston and Dixit JJ. 


R. J. Thakor, with N. C. Shah, for the appellant. 
A. G. Desai, with D. V. Patel, for respondents Nos. 1 and 2. 


Cacia C. J. [His Lordship after dealing with the evidence led on the issues 
sent down and accepting the findings of fact arrived at by the lower Court, proceed- 
ed: ] Now, the widow has given evidence and she has stated that she surrendered 
the whole of the estate and did not retain any portion of it with herself. Having 
disposed of these two issues, the question still remains, which we left unaswered 
when we delivered our interlocutory judgment, as to whether the result of defend- 
ants Nos. 1 and 2 having perfected their title by adverse possession against the 
widow was to make the deed of surrender ineffective and imoperative, and also 
the second question as to whether, even if the deed was valid, whether the plaintiffs 
were entitled to possession of the property immediately or they had to wait till the 
physical death of the widow. 

Now, with regard to the first point, the argument advanced by Mr. Thakor is this. 
He says that by the fact of defendants Nos. 1 ard 2 perfecting their title by adverse 
possession, the widow was left with no property which she could transfer by the 
deed of surrender to the plaintiffs. His contention is that the doctrine of surrender 
requires that the widow must have some property which she can convey to the 


1 (1027) I. L. R. 51 Bom. 1019, 2 (1987) 89 Bom. L. R. 1072. 
8. C. 29 Bom. L. R. 1571. 
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next reversioners. In my opinion, this contention is based upon a fallacy and the 
fallacy lies in this that Mr. Thakor looks upon a surrender in Hindu law as a mere 
transfer of the widow’s interest in the property to the next reversioner. What is the 
true doctrine of surrender is now no longer a matter of doubt or dispute. The Privy 
Council in two decisions have clearly and carefully enunciated that doctrine, and 
the best thing will be to turn to the Privy Council decisions and gather what the 
true doctrine of surrender is according to Hindu law. The first decision of the 
Privy Council on this point is Behari Lal v. Madho Lal Ahir Gyawal.' In thatcase 
their Lordships stated that according to Hindu law the widow can accelerate the 
estate of the heir by conveying. absolutely and destroying her life estate. Mr. 
Thakor puts greater emphasis on the expression “conveying absolutely ” 
rather than upon what follows, viz. “‘destroying her life estate.” And then their 
Lordships go on to say: “It was essentially necessary to withdraw her own life 
estate so that the whole estate should get vested at once in the grantee.” As I 
shall presently point out and as the later decisions of the Privy Council make it 
clear, the basic principle of surrender is the destruction by the widow by her volun- 
tary act of her life interest in her husband’s estate. The act of transfer or the act 
of conveyance is a subsidiary thing to which the same importance cannot be attach- 
ed as the destruction of the life estate. Or, to put it in other words, the widow 
: constitutes an impediment or obstruction between the last full owner and the next 
full owner, and she by a voluntary act of hers removes that impediment by sur- 
rendering the whole of the estate which has come to her from her husband. The 
next decision of the Privy Council is Rangasami Gounden v. Nachiappa Gounden.* 
The judgment of the Board in that case was delivered by Lord Dunedin, and he points 
out that the foundation of the doctrine of surrender has been sought in certain texts 
of the Smritis, and at p. 80 the judgment states : 

“As already pointed out, it is the effacement of the widow—an effacement which in other cir- 

cumstances is effected by actual death or by civil death—which opens the estate of the deceased 
husband to his next heirs at that date.” 
Therefore, what the Privy Council is again emphasising in this decision is that it is 
the effacement of the widow which is brought about by the surrender, and they also 
draw an analogy between effacement by surrender and effacement by actual death 
or by civil death. Mr. Thakor has attempted to make a distinction between the 
various ways in which a Hidnu widow can efface hersclf. She can do so by adopt- 
ing a son to her husband; she can do so by becoming an ascetic and giving up this 
world ; she can do so by remarrying, and of course—and there she has no choice— 
she should be effectively effaced by her own death. But, according to Mr. Thakor, 
when she surrenders the whole of her estate to the next reversioner, what she is 
doing is not comparable to what comes about by her physical death or by adop- 
tion or by her renouncing the world. In principle I fail to see any distinction bet- 
ween these different forms of effacements. Basically they are the same and they 
result in the same consequences. The result is that her life estate or the widow’s 
estate is destroyed and the impediment which she constitutes is also removed. 
Then there is the recent judgment of the Privy Council in Vyila Sitana v. Marivaia 
Virana,® and there is a passage in the judgment of Sir John Wallis, who dehvered 
the judgment of the Board, whieh refers to the doctrine of surrender. That is to be 
found at p. 207: 

“But though the doctrine of surrender by a widow has undergone considerable development in 
recent years, it must be remembered that the basis of it is the effacement of the widow’s interest, 
and not the ex facie transfer by which such effacement i: brought about.” 

Nothing can be clearer than this cnunciation of the law. 


Mr. Thakor has relied in support of his argument on a decision of this Court in 
Sakharam Bala v. Thama.* A division bench consisting of Sir Amberson Marten, 
Chief Justice, and Mr. Justice Crump considered the effect of two deeds of gift 


1 (1801) L. R. 19 I. A. 80. 3 (1934) L. R. 61 I. A. 200, 
2 (1918) L. R. 46 I. A. 72, 8. c. 86 Bom. L. R. 568. 
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executed by a Hindu widow, cne,in favour of her nephew and a later one in favour 
of her daughter and reversioner. Subsequently she adopted the plaintiff and the 
plaintiff sued to recover possession of the property from the widow and her daughter, 
and the question that arose for determination was whether there was a proper re- 
nunciation by the widow in favour of the reversioner, and the Court held that the 
plaintiff was entitled to succeed inasmuch as, by executing the earlier deed in favour 
of the nephew, the widow had put it out of her power to surrender her whole interest 
in the estate in favour of her daughter, the nearest reversioner. With very great 
respect to the learned Judges who decided this case, although they attempted to 
guard themselves against importing the principles of English law of property in 
deciding questions under Hindu law, when we turn to the judgment of the learned 
Chief Justice we find that he has ultimately based his judgment on an analogy which 
he draws with English law, because at p. 1028 this is what the learned Chief 
Justice says : 


“But in so far as one follows the analogy of life estates, it would be perfectly clear that if a 
tenant for life assigns his life interest to A, then he would be unable to surrender that life interest 
to the next remainderman. There could be, as far as the English law is concerned, no merger ` 
either in law or equity.” 


Therefore, the basis of this judgment is that the widow having transferred her life 
interest to an outsider, she could not surrender that life interest to the reversioner 
who was the remainderman. So long as the life interest was outstanding, the 
remainderman could not take advantage of the life interest. But what the learned 
Chief Justice overlooked was that the result of the surrender was the destruction of 
the life estate itself and the effacement of the widow as the holder of that life estate, 
and therefore, although in terras of English Jaw there could be no assignment or no 
conveyance of the life interest, that life interest having already been conveyed to 
the nephew, there could certainly be under Hindu law the very destruction of that 
hfe interest ; and after this judgment the Privy Council, as I have already pointed 
out, in Vytla Sitana v. Marivada Viranna, has emphasised the fact that the basic 
notion of a surrender is not the ea facie transfer but the effacement of the widow. 
Therefore, in, our opinion, thejudgment delivered by that bench did not correctly 
represent the law, and in any case, after the recent decision of the Privy Council 
it is clear that that case was wrongly decide. Therefore, the mere fact that 
antecedent to the deed of surrender the widow has alienated the property does not 
preclude her from surrendering her life estate to the next reversioners, nor does it 
prevent the reversioners from being entitled to succeed as the heirs of the last full 
owner. I should again like to emphasise that a surrender by a Hindu widow accord- 
ing to Hindu Jaw is not so much a transfer or en assignment of her life interest to 
the next reversioners as a renunciation in favour of the next reversioners. The 
significance of renunciation is very different from the significance that attaches to 
the conception of a transfer or an assignment. 

Now, turning to the next contention as to whether assuming that the widow was 
entitled to surrender her life estate in favour of the next reversioners even though 
others had completed their title with regard to that estate by adverse possession, 
are the plaintiffs entitled to possession of these properties or must they wait till 
the death of the widow? Apart from authority I find it difficult to understand why, 
if the adopted son is entitled, as undoubtedly he is, to obtain possession immediately 
on his adoption, the next reversioner is bound to wait till the death of the widow. 
If once we accept the principle that a surrender means the effacement of the widow 
and has the same consequence as her physical death, then in principle there is no 
reason why the next reversioner should not be entitled to obtain possession immed- 
iately on the surrender being executed by the widow even as he is entitled to posses- 
sion as soon, as the widow dies. There is no decision of this Court on this question. 
The High Court of Calcutta has taken one view and the two other High Courts, the 
High Court of Allahabad and the High Court of Madras, have taken a contrary 
view. The High Court of Calcutta considered this question in Prafulla Kamini 
Roy v. Bhabani Nath Roy’. The question came before Mr. Justice Walmsley and 
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Mr. Justice Page. The two learned Judges differed, and I will refer to the judg- 
ment of Mr. Justice Page because it so happens that the view expressed by that 
learned Judge came ultimately to be adopted by the High Court of Calcutta. The 
learned Judge points out from reference to the Privy Council and other authorities 
as to what is the true principle underlying the doctrine of surrender, and then he 
says that the only reason why the next reversioner should be denied possession on 
the surrender taking place and should be compelled to wait till the death of the 
widow is an argument of convenience, and with respect he rightly points out that 
when the law is clear there is no room for an argumentum ab inconvenienti, and he 
emphasises the fact that he sees no harshness in the application of the Hindu law on 
the subject. The learned Judge obesrves (p. 1089) : 


“Why should the Court extend special protection to an alienee from a Hindu widow, and 
none to an alienee from a minor? Upon what principle of fairness or equity ought the Court 
to favour the interests of an alienee to the detriment of the rights of the reversioners? I can 
see none. In my opinion, a person who is minded to enter into a business transaction with n 
Hindu widow must be taken to know the law, aud to be aware of the restricted power of aliena- 
tion which a Hindu widow possesses.” 


Mr. Thakor says that when an alienee takes from the widow he may contemplate 
the widow adopting, he may contemplate the possibility of the widow dying a 
natural death, but he does not contemplate a widow surrendering the whole of her 
estate to the next reversioners. Of course, one cannot enter into the minds of 
alienees, but I do not see any reason why they should contemplate a part of the 
Hindu law and not the whole of it. This case was followed and the law was finally 
settled by a later decision of the Calcutta High Court in Ram Krishna v. Kousalya 
Mani Dasi. That is a judgment of Mr. Justice Mitter and Mr. Justice Narsing 
Rao and'in that case the Calcutta High Court accepted and followed the view 
propounded by Mr. Justice Page in the case to which I have referred. 

The decisions to the contrary are to be found in Sundarasiva Rao v. Viyyamma.* 
It is important to note the extreme view that the Madras High Court has always 
taken on this question. Till the full bench decision in Vatdyanatha Sastri v. 
Savithri Ammal,® the Madras High Court took the view that even an adopted son 
was not entitled to immediate possession on adoption, but had to wait till the death 
of the widow ; and in Sundarasiva Rao v. Viyyamma, Mr. Justice Krishnan, who 
delivered the judgment of the bench, quite fiankly concedes that the Courts are 
justified, in recognising the right of surrender by the widow, to impose conditions 
on her power based on considerations of justice, equity and good conscience. With 
very great respect, if the Hindu law is clear, I fail to see where the power of the Court 
arises in altering the law from considerations of justice, equity and good conscience. 
Nor am I at all satisfied, as I have pointed out earlier, that any considerations of 
justice, equity and good conscience arise in these cases in favour of alienees who take 
property from a limited owner and with notice of the limitations which the law 
imposes upon transfer of property by a limited owner. And Mr. Justice Krishnan 
further points out that surrenders are effected for the purpose of defeating alienees, 
and because of this till the surrenderer dies, her acts could not be questioned by the 
surrenderee, and that according to the learned Judge seems to be a just and equi- 
table rule. If that is so, why not impose the same limitation on a widow adopting? 
She may adopt in order to defeat an alienee. But no one has ever suggested that 
such a limitation should be placed upon the power of the widow to adopt in the 
interest of justice, equity and good conscience. The Allahabad High Court in 
Lachmi Chand v. Lachho* has taken the same view as the Madras High Court. 
In the first place, Mr. Justice Boys, who delivered the judgment of the bench 
consisting of Mr. Justice Sulaiman and himself, states in his judgment at p. 389 
that it was important to bear in mind steadily that the whole doctrine of surrender 
was a creation of judicial decision, and it was unknown to the Hindu law. With 
very great respect, this is entirely due to a misapprehension. The doctrine of 
surrender is definitely founded upon Hindu texts, and Mr. Justice Mookerjee 


1 [1985] A. I. R. Cal. 689. ~ 8 (1917) I. L. R. 41 Mad. 75, F.B. 
2 Leaps I. L. R. 48 Mad, 983. 4 (1920) I L. R. 49 All. 834. 
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pointed this out in a learned judgment in Debi Prosad Chowdhury v.Golap Bhagat.* 
The learned Judge states at p. 771 that— 

“the theory of relinquishment i3 foreshadowed in the Dayabhaga, Chapter XT, section 1, para. 
59, where Jimutavahana laid down that the persons who would be the next heirs on failure of 
prior claimants, succeed to the residue of the estate remaining after her use of it, upon the de- 
mise of the widow in whom the succession had vested, m the same manner as they would have 
succeeded 1f the widow’s right had never taken effect.” 


Then the learned Judge quotes the Sanskrit text and translates it as follows: “If 
her right ceases or never takes effect” ; and the learned Judge points cut that these 
words are comprehensive enough to include, not merely the case of the death of 
the widow, but all cases where her right ceases ; in other words, the reversioners 
take the estate, not merely when the widow dies, but also wher her title is 
extinguished, for instance by renunciation, remarriage or the like. Therefore 
the case of surrender would be a similar case to the case of renunciation 
or remarriage, in each one of which cases title of the widow would be 
extinguished. I may also point out that the Privy Council paid a compliment to 
the judgments of Sir Lawrence Jenkins, Chief Justice, and Mr. Justice Mookerjee 
delivered in this case, when their Lordships carne to consider this case in Rangasami 
Gounden v. Nachiappa Gounden,® because at p. 79 of the judgment their Lordships 
say that their Lordships wish to acknowledge how much they have been assisted 
by the lucid and able judgments of Jenkins C.J. and Mookerjee J. in that case, 
which, though expressed ın terms which are not identical, are in substance the same. 
Then, going back to the Allahabad case, Mr. Justice Boys deliberately, with respect, 
imports into the doctrine of Hindu law principles which according to him are essen- 
tial to the prevention of fraud, and therefore the learned Judgesays that the widow 
cannot by making a surrender defeat the rights created by herself and creation of 
which was within her authority, and the reversioner cannot claim on the basis of 
the surrender to defeat such rights. The learned Judge says he is entitled to im- 
port this doctrine because the principle of surrender itself is the result of judicial 
decisions. I, therefore, with very great respect. would not follow either the Madras 
High Court or the Allahabad High Court in the view that they havetaxen as to the 
rights of the next reversioner on a surrender being effected by a Hindu widow. I 
would prefer to take the same view as the Calcutta High Court has taken. 

The result, therefore, would be that we must hold that the deed of surrender 
executed by the widow in this case was a valid deed notwithstanding the fact that 
defendants Nos. 1 and 2 had perfected their title against the widow by adverse 
possession, and we must also hold that the plaintiffs are entitled to immediate 
possession. That is the view which the trial Court took. [The rest of the judgment 
is not material to the report.] 


Appeal dismissed. 


1 (1918) I. L. 


R. 40 Cal. 721, F.B. 21 Bom. L. R. 640. 
2 (1918) L. R. 46 T. 


A. 72, 8.¢c. 
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Before The Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Tendolkar. 


MALLAWA SHIDDAPPA UJJANNAVAR v. SHIDDAPPA BHIMAPPA 
UJJANNAVAR 


SHIDDAPPA BHIMAPPA UJJANNAVAR v. MALLAWA SHIDDAPPA 
UJJANNAVAR.* 


Hindu law—Maintenance—Wife—Husband keeping concubine in separate house—Right of wife to 
maintenance—Hindu Married Women’s Right to separate Residence and Maintenance Act 
(XIX of 1946), Sec, 2. . 

Under Hindu law a wife is entitled to separate residence and maintenance where tle 
husband brings in a concubine though she is made to live in a separate house. 
Gantapalli Appalamma v. Gantapalli Yellayya,! referred to. 


_ Matiawa (plaintiff No. 1) and Shiddappa (defendant) were married in 1916. 
In January 1988 plaintiff No. 1 left the defendant on the ground that he had brought 
a concubine into the house and because of that there were disputes between them, 

In January 1948, plaintiff No. 1 filed the present suit against the defendant 
claiming maintenance at the rate of Rs. 250 per month together with past mainten- 
ance at the same rate. She claimed inter alia Rs. 5,000 as expenses in connection 
with the marriage of her daughter Maitra (plaintiff No. 2). 

The trial Judge dismissed plaintiff No. 1’s claim to maintenance on the ground 
that a Hindu wife cannot leave her husband merely on the ground that he was 
living with a concubine. He found as a fact that the defendant had taken a mistress 
but that she was living in a separate house belonging to the defendant. Plaintift 
No. 2 was awarded maintenance at the rate of Rs. 50 per month and the defendant 
was directed to pay Rs. 8,000 to plaintiff No. 1 towards the marriage expenses of 
plaintiff No. 2. .The trial Judge observed as follows in his judgment :— 


“Mr. Krishnaswamy’s argument is that she was practicallydeserted by the defendant. Now 
it is true that the defendant ceased to have anything to do with his wife after she had left for 
Bangalore. It may be noted that she had moneys with her at that time aggregating to Rs. 8,000, 
Taking all the facts and circumstances into consideration, I am of opinion that it was the plaintiff 
who deserted the defendant. The burden lies upon her to show the special circumstances 
which entitle her to a separate maintenance. To quote Wadia J. in 88 Bom. L. R. p. 77 at p. 89: 
‘The first duty of a Hindu wife, however, is to submit to her husband’s authority and stay under 
his roof and not te quit his house without any adequate excuse or justifying cause. If, however, 
the husband by reason of his misconduct, or cruelty in the sense in which that term is used by the 
English Matrimonial Courts, or by his refusal to maintain her, or fcr any other justifying cause: 
makes it compulsory or necessary for her to live apart from. hir, he must be deemed to have 
deserted her, and she will be entitled to separate maintenance and residence.’ 

But this is not a suit for restitution of conjugal rights. In order to entitle the plaintiff to sepa- 
rate maintenance she must show that she was always ready and willing to perform her obligations 
as wife and to go and live with the defendant as his wife. This is a case for maintenance on the 
ground of desertion or abandonment without just cause. In view of my finding that it was she 
who quitted her husband’s house of her own accord and without an adequate excuse, it follows 
that in law she is not entitled to separate maintenance. 

The plaintiff tried to lend colour and tone to her version by stating in evidence that she was 
beaten by the defendant, that she was not given food and proper clothing apparel and was driven 
out. In her evidence she also stated as follows : “I am not willing to join him.” 

Undoubtedly, the defendant’s misconduct has offended the self-respect of his wife. But the 
Court should take in consideration the social habits of the particular community which does not 
completely disapprove of concubinage and tulerates it. My finding is that she is not entitled to 
separate maintenance and that she has not been abandoned or forsaken by the husband.” 


+ Decided, September 29, 1948. Cross First Division) at Hubli, in Special Suit No. 66 of 
Appeals Nos. 235 and 262 of 1945, from the 1944, 
decision of A. C. Sequzira, Civil Judge (Senior 1 (1897) I. L. R. 20 Mad. 470. 
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Plaintiff No. 1 and the defendant separately appealed to the High Court against 
the decree of the trial Court. , 


K. G. Datar, for the appellant. 
G. R. Madbhavi, for the respondent. 


Cuacia C.J. [After narrating facts the judgment proceeded.] Now, with 
regard to the right of plaintiff No. 1 to claim maintenance it is perfectly 
true that before a Hindu wife becomes entitled to separate maintenance she 
must satisfy the Court that she had a justifying cause which compelled her 
to leave her husband and live separately. What a justifying cause would be 
would depend upon various circumstances. Zt would depend upon the particular 
period in history when the incident happened. It would depend upon the habits 
and ideas of people living at the particular time. It would also depend upon the 
social status of the parties. It may be, as the learned Judge points out, that 50 
or 100 years ago concubinage was not looked pon with disfavour by members of 
the Hindu community, but the position is c-early different when we are dealing 
with the period of this suit, namely 1944. It is impossible to suggest that a Hindu 
wife is not fully justified in leaving her husband’s house if he brings a concubine 
to live with him permanently and transfers his affections from his wife to the 
concubine and because of the concubine thereare continuous quarrels and disputes 
between the husband and the wife. In order to justify a Hindu wife leaving her 
husband’s house it is not necessary that there should be physical cruelty; even mental 
cruelty would be sufficient to justify the wif2 in living separately, and it cannot 
be stated that a wife does not suffer mental cruelty when she finds her husband 
transferring his affection from her to which sh2 is entitled toanother woman whom 
he has brought to live with him. As far as the case decided in Gantapalli Appa- 
lamma v. Gantappalli Yellayya! the test that was there laid down was that the ques- 
tion in each case would be whether the conduct of the husband was such that the 
wife, consistently withher self-respect and with dueregard to her position as awife, 
canlivein the houseofher husband. Inourop-nionitcannot be said, certainly not 
in the year in which the suit was filed, that s wifecan, consistently with her self- 
respect and with due regard to her position as wife, live with her husband when her 
husband has brought a concubine to live with him. Mr. Madbhavi has drawn our 
attention to the fact that theonly authorities which are available on this point merely 
go toshow that a wife is justifiedin leaving her husband if a concubine is brought 
tolive in the samehousein which the wife is living and Mr. Madbhavi says that the 
defendant has shown sufficient consideration in not bringing the mistress to live in 
the same house but in a separate house. These decisions merely give one justifying 
cause which would entitle a wife to leave her husband but it is not possible to argue 
that one can draw an inference from these cas2s that the converse of it is true, viz. 
that in a case where a husband has brought a concubine and made her live in a 
separate house the wife would not be justified in leaving her husband’s house and 
claiming separate maintenance. Mr. Madbhavi has also drawn our attention to a 
recent piece of legislation which confers important rights upon a Hindu wife, viz. 
Act XIX of 1946. Section 2 of that Act sets out the grounds which would entitle 
a wife to claim separate residence and maintenance and the sixth ground therein 
mentioned is if a husband keeps a concubine in the house or habitually resides 
with a concubine. It is clear therefore that under this Act habitual residence with 
the concubine by the husband would entitle a wife to separate residence and main- 
tenance. Now, Mr. Madbhavi argues that this is Hindu law after this Act was 
‘passed, but it was not the Hindu law before the passing of the Act. We are not 
prepared“to accept that contention. This Acc does not merely amend the Hindu 
law but it is also to a certain extent declaratory of Hindu'‘law as it existed before 
the Act was passed. The first part of the sixtk ground that if a husband brought a 
concubine in the house the wife would become entitled to separate maintenance 
was already a part of Hindu law when the Act was passed. I see no reason why it 
should be suggested that the second part of the sixth ground “‘if he habitually 
resides with a concubine” was not also a part of Hindu law when this Act was 


1 (1897) I. L. R. 20 Mad. 470. 
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passed. We are therefore of the opinion that the learned trial Judge was in error 
when he came to the conclusion that the plaintiff was not entitled to claim separate 
maintenance on the ground that it was impossible to live with her husband as he 
habitually resided with a concubine. 

[The rest of the judgment is not material to the report]. 


Order accordingly. 





Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
BEN MADHU v. BAI MAHAKORE.* 
Hindu law of Inheritance (Amendment) Act (II of 1929), Secs. 2 and 3 Succession—Daughter’s 

daushter—Sister—Preferenttal heir. 

After the enactment of the Hindu Law of Inheritance (Amendment) Act, 1929, under s. 2 
thereof the daughter’s daughter is entitled to succeed in preference to the sister. 

; Sahodra v. Ram Babu, tollowed. 

Ram Adhar v. Sudesra,’ Anibabai Bhaichand v. Keshav Bandochand,? Bai Mahalaxmi v, 
Deputy Nazir, District Court, Broach* and Virbhadrappa Rachappa v. Babu,’ referred to. 

The position assigned to the sister in the order of succession in the Bombay Province 
prior to the passing of the said Act is not saved bys. 8 (a) of the Act. Local law as 
enunciated in the Smritis or the commentaries or as accepted in judicial decisions on the 
strength of Smritis or commentaries must obviously be distinguished from local custom or 
usage which seeks to modify the said local law. It may perhaps be that in some cases 
where later commentators put a different gloss on the words of the Smritis they wanted to 
recognise certain custoras which had grown in the meanwhile and the attempt on their 
part was to make the said customs a part of the local law itself by differently interpreting 
the text of the Smritis. But once any provision of law was included in the commentaries 
which themselves constitute a source of Hindu law that provision has to be recognised by 
Courts of law without proof of any custom on which the interpretation of the particular 
text of the Smritis adopted by the commentary may conceivably be found to be based, 
Such a provision when included in the commentary really becomes a part of the local law. 

The original texts on this question considered and observations of Rangnekar J. in 
Shidramappa v. Neelavabai,* disapproved. 


One Prabhashankar, who owned some property, died in 1924 leaving his widow 
Kashi. The property devolved upon Kashi, and while she was in possession of ıt 
as a limited owner, she sold it to the defendants under two sale-deeds dated January 
28, 1941 and January 81, 1941. w 

Kashi died on July 9, 1941, leavingher surviving her daughter’s daughter Madhu 
and Mahakor and her deceased husband Prabhashankar’s two sisters Mahakor 

and Chanchal (plaintiffs Nos. 1 and 2), 

' On August 16; 1941, the plaintiffs filed the present suit against the defendants 
for possession of the property left by Prabhashankar. The plaintiffs alleged 
that the sales effected by Kashi were not for legal necessity and were, therefore, not 
binding on them. The defendants contended that the sales were justified by 
legal necessity and that the title to the property vested in Madhu and not in the 

laintiffs. 

The trial Judge found that the sale-deeds were not for legal necessity and did 
not bind the plaintiffs. He also held that Madhu was not a preferential heir to 
the suit property and decreed the plaintiffs’ suit observing es follows :— 

“It has been held in Shidramappa v. Neelacabai (85 Bom. L. R. 897) that according to the Bom- 
bay school of Hindu law, the sister takes immediately after father’s mother and before father’s 
father and that the placo so assigned to her is not affected by the Hindu Law of Inheritanco 
(Amendment) Act, 1929, as that Act contemplates change in the order of succession before father’s 
father leaving the order of succession before father’s father undisturbed. The contest there was 
between a brother’s widow and sisters. If the Act were to be literally interpreted a sister would 
succeed after a father’s father in the order specified in s. 2 of the Act and consequently after a, 

* Decided, February 28, 1949. Second Appeal (1942) 45 Bom. L. R. 350, F.c. 

No. 121 of 1945, (with S. A. No. 215 of 1945), (1938) I. L. 55 All 725, F.B. 
inst the decision of M. T. Metha, Civil Judge (1940) 48 Bom. L. R. 114. 

( or Division) with A. P., at Nadiad, in Ap- (1942) 45 Bom. L. R. 484. 

peal No. 111 of 1948, confirming the decree pas- (1943) 48 Bom. L. R. 420. 


sed by M. I. Ahmadi, Joint Civil Judge, (J. D.) (1932) 35 Bom. L. R. 397. 
at Borsad, in Regular Civil Suit No.-520 of 1941. - 
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brother’s widow but this interpretation is not accepted by their Lordships in the said Bombay 
case and it has been distinctly laid down that the plaze assigned to the sister in the order of suc- 
cession is not affected by the Act. Wide also s. 665 of Sir Mulla’s Hindu Laws 9th edn. A sister’s 
place in the order of succession is immediately after ths father’s mother and if it i3 not to be dis- 
turbed the result would be that the other heirs mentioned in s. 2 of the Act, viz., a 30n’s daughter, 
daughter’s daughter and. sister’s son would take their places in the order so specifled next after 
the father’s father and before the paternal uncle. In the order of succession given in 3. 72 of 
Sir Mulla’s Hindu Law (9th ed.) the rank of a full sister is at No. 12 whereas a daughter’s daughter 
takes her place very much lower at No. 84 B. This is in consonance with the principles laid down 
in the Bombay case cited above. Section 2 of the Act must therefore be interpreted in the light 
of the said case of our High Court which rules out a literal interpretation of the section so as to 
safeguard the position of the sister in the order of succession.” 

On appeal the decree of the trial Court wes confirmed by the appellate Court. 

The defendants appealed to the High Court. 


A. D. Desai for H. M. Chcksi, for the appellant. 
D. V. Patel, for the respondent. : 


GAJENDRAGADKAR J. The short question which arises in these appeals is oneof 
succession, under Hindu law. The contest is between the sisters on the one hand 
and the daughter’s daughter on the other. This point arises in this way : 

The property in suit originally belonged to Prabhashankar on whose death it 
devolved upon his widow Kashi. While Kashi was in possession of this property 
as a limited owner she sold the same to the defendants under two sale deeds dated 
January 23, 1941, and January 81, 1941, for Rs. 400 and Rs. 1,000 respectively. 
Subsequently Kashi died on July 9, 1941, leaving her surviving her daughter’s 
daughter Madhu, and the present plaintiffs who are the sisters of her deceased 
husband. The present appeals arise from suits filed by the sisters claiming to 
recover possession of the properties left by their deceased brother on the allegation 
that the sales effected by Kashi in favour of the defendants, were not for legal 
necessity and as such not binding on them. The defence was that the sales were 
justified by legal necessity and that in any event the title to the property vested 
in Madhu and not in the plaintiffs. On the question of legal necessity both the 
Courts have held against the defendants. It has been found that the sale-deeds 
in question were not for legel necessity and do not bind the plaintiffs. On the 
question as to whether daughter’s daughter was a preferential heir to the property 
in suit both the Courts have taken the view that she is not. The result has 
been that the suits by the sisters have succeeded and their claims for possession 
decreed. It is these decrees against which the purchasers have preferred the 
present appeals. On their behalf the only point which has been urged before us 
1s that the Courts below were wrong in coming to the conclusion that the daughter’s 
daughter was not a preferential herr to the property in suit. 

This question really turns upon the effect cf the provisions of the Hindu Law 
of Inheritance (Amendment) Act, II of 1929. The parties in the present case are 
governed by the Mayukha and there is no doubt that before the said Act was 
passed the sister was recognised as a gotraja sapinda both in the Mitakshara and 
in the Mayukha. It was also recognised in Bombay that the sister comes before 
the widows of gotraja sapindas and that her position in the order of succession is 
after paternal grandmother, but before paternal grandfather. But it has been 
argued before us by the appellants that this position has been substaniially altered 
by reason of the provisions of Act II of 1929. It is therefore necessary to examine 
the scope and effect of the provisions of this Act. 

This Act extends to the whole of British India, but applies only to persons who, 
but for the passing of this Act, would have been subject to the law ot Mitakshara 
in respect of the provisions therein contained, and it applies to such persons in 
respect only of the property of males not held in coparcenary and not disposed of 
by will. Section 2 of this Act provides that a son’s daughter, daughter’s daughter, 
sister, and sister’s son shall, in the order so specified, be entitled to rank in the 
order of succession next after a father’s father and before a father’s brother. 
Section 8 provides an exception. It says that nothing in the Act shall affect any 
special family or local custom having the force of law and that it shall not vest 
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in the heirs mentioned in s. 2 an estate larger than or different in kind from that 
possessed by a female in property inherited by her from.a male according to the 
school of Mitakshara law by which the male was governed. 
Mr. Patel for the respondents has argued that the whole of this Act cannot 
` apply to the parties in the nen case because they are governed by Mayukha 
and cannot be said to be subject to the law of Mitakshara as required by s, 1 (2) 
of the Act. This argument is based upon the assumption that the Mitakshara and 
- Mayukha are two schools of Hindu law, independent and exclusive of each other 
and based upon different foundations. Unfortunately for Mr. Patel, however, 
this contention was raised before a division bench of this Court and has been 
negatived by them in Ambabai Bhaichand v. Keshav Bandochand.1 Mr. Justice 
Divatia in his well considered judgment examined this question in detail and came 
to the conclusion that there are only two fundamental schools of Hindu law, the 
Mitakshara and the Dayabhaga, and Mayukha, in spite of its different interpre- 
tation of the ancient texts on some points, belongs to the Mitakshara school of 
Hindu law. He pointed out that the phrase ‘‘the law of Mitakshara” used in 
s. 1 of the Act of 1929 includes all sub-divisions of the Mitakshara law and excludes 
the law of Dayabhaga. In support of this conclusion Divatia J. has also referred 
to cl. (b) of s. 8 which refers to the school of Mitakshara and has suggested that the 
word ‘‘school” evidently refers to the Bombay school on the one hand and the 
Benares and the Madras schools on the other. With respect we agree with this 
conclusion. That being so, it is not open to Mr. Patel to contend that the Act of 
1929 does not apply to the parties because they are governed by the Mayukha. 

Then the next question which falls to be considered is what is the scope of the 
provisions of this Act and what is their effect. The Privy Council had occasion to 
consider this question in Sahodra v. Ram Babu.* No doubt, the actual question 
which arose for determination was whether the words ‘‘Sister’s son” in s. 2 of the 
said Act include the son of a half-sister; in other words, whether the word ‘‘sister”’ 
can be said to include a half-sister. The argument urged before the Privy Council 
was that the term “‘sister” in cl. (2) includes a half-sister and by parity of reasoning 
the words “‘sister’s son” would include a half-sister’s son. The Allahabad High 
‘Court from whose judgment the said appeal had been preferred had followed their 
own. decision in Ram Adhar v. Sudesra,® and had negatived this contention. The 
view which prevailed with the Allahabad High Court was that the word “sister” 
in the English language ordinarily means a sister of the whole blood, and that if the 
said term were held to include a half-sister, it would be putting asister and a half- 
sister in the same category which would be against the spirit of the Mitakshara 
law. This view did not appeal to their Lordships as reasonable. They took the 
view that the term “‘sister” should be interpreted according to the notions of 
Hindu law and that as a general rule the law of Mitakshara recognises no dis- 
tinction between relations of whole blood and those of half blood which would 
include sisters and half-ststers as well, except when there is a competition amongst 
them infer se. While considering this question, however, their Lordships examined 
the scheme of this Act and the effect of its provisions. They pointed out that the 
object of the Act is to alter the order of succession of certain persons mentioned 
therein and that it was clear that the Act would apply to the persons specified 
so as to constitute them heirs not only in provinces where they were already 
recognised as heirs but even in those provinces where they were not heirs according 
to the prevailing view of the law of the Mitakshara : 

“It will thus be seen”, observed Sir Madhavan Nair in the course of his judgment, “that the 
Act has amended and altered the old order of succession in Hindu law. ~ It affects all Hindus 
governed by the Mitakshara...It is obvious that the object of the Act is to give effect to the 
principle of propinquity by bringing into the order of succession some of these persons more 
‘nearly connected with the propositus by ties of blood than others whose connection with him 
though as sapindas is but remote” (p. 854), 

In view of this decision of the Privy Council there would be little difficulty in 
holding that daughter’s daughter must succeed in preference to the sister in the 


1 (1940) 48 Rom. L. R. 114, 8 (1988) I. L. R. 55 All. 725, F.B: 
© 2 (1942) 45 Bom. L. R. 850. P.C., 
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present case. Section 2 in terms provides that the four persons mentioned in the 
section shall be regarded as heirs, that they shall succeed in the order specified 
in the section and that they shall so succeed next after a father’s father and before 
a father’s brother. A daughter’s daughter clearly must come before the sister 
under this section. But it has been pressed before us by Mr. Patel that the 
position of the sister in the Bombay Presidency cannot be deemed to be affected 
by reason of the provisions of s. 2 of this Act, and in support of this contention he 
has strongly relied upon a decision of a Division Bench of this Courtin Shidramappe - 
v. Neelavabai.t In narai case the contest was between the widow of the 
brother of the propositus and bis three sisters. It was held by Baker and Rangne- 
kar JJ. that the sister succeeded in preference to the widow of the brother of the 
propositus. Both the learned Judges apparently took the view that s. 2 of the 
Act was intended to apply to heirs who would come after the father’s father and 
not before him. According to them the Act contemplated change in the order of 
succession only after father’s father leaving the order of succession before father’s 
father undisturbed. There is no doubt, as I have already mentionec, that before 
this Act was passed the sister in the Bombay Presidency cameimmediately after 
the father’s mother and before the father’s father. It was alternatively argued 
in this case that this position of the sister in the order of succession could be saved 
under s. 8(a) of this Act on the ground that the said position ‘“‘was the result of a 
local custom having the force of law.” Mr. Justice Baker was not impressed with 
this argument because he expressly observed that it would be unsafe to exempt 
the sister in Bombay from the operation of the Act on the ground of custom. 
But since he held that the Act was intended to apply to succession after father’s 
father he accepted the appeilant’s contention that the sister should be preferred. 
to the widow of the brother of the propositus, Mr. Justice Ragnekar, however, 
based his decision both on the construction of s. 2 and on the saving clause in sub-s. 
(a) of s. 8: “If necessary”, said Ragnekar J., “I would be prepared to hold that 
a sister in Bombay is assigned a fixed place on the ground of a local custom 
having the force of law.” (p. 402). 


It would thus appear that the learned Judges who decided this appeal agreed on the 
construction of s. 2, but differed on the applicability of sub-s. (a) of s. 8. With 
very great respect, however, it seems to us that there is no justification for limiting 
the application of s. 2 only to cases of succession after father’s father. It is now 
well settled that s. 2 of this Act applies to the four persons mentioned in the sec- 
tion whether they were alreacty recognised as heirs or not, and we feel no doubt 
that the Act wanted to alter the line of succession under the Mitakshara law by 
introducing these four persons in the order mentioned in the section by providing 
expressly that they would come after a father’s father and before a father’s brother. 
In fact, in view of the decision of the Privy Council in Sahodra v. Ram Babu,* 
it must now be taken to be established that the Act has amended and altered the 
old order of succession, and in making the said alteration Legislature has given 
effect to the principle of propinquity. In the case of some provinces where these 
p2rsons were not recognised as heirs at all they have been included in the list of 
heirs and have been assigned their places. Where these persons or some of them 
were recognised as heirs and were assigned certain places, their places have been 
altered by providing a specific order in which all the four of them should succeed . 
The fact that the position assigned to the sister in the Bombay Presidency has 
been altered to her disadvantage by the provisions of this section would not, in 
our opinion, justify the conclusion that the sister does not fall within the purview 
of this section. If;as the Privy Council have observed, this Act was intended to 
alter the old order of succession in Hindu law and if it applies to the parties before 
us even though they are governed by Mayukha, it seems to us unimportant and 
almost irrelevant to consider whether in applying the provisions of this section the 
sister’s position is affected either to her benefit or to her detriment. Section 2 
says that a son’s daughter, daughter’s daughter, sister and sister’s son shall succeed 
after a father’s father and before a father’s brother, and they shall do so in the 
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order so specified. This is now a part of the general law of succession under 
Mitakshara and effect must be given to it as such. The decision of the Privy 
Council in Sahodra v. Ram Babu makes this position quite clear. We must there- 
fore hold with all respect that the contrary view which was accepted by a Bench 
of this Court in Shidramappa’s case is no longer good law. 

We may in this connection incidentally refer to three decisions of this Court 
where Shidramappa’s case has been referred to. In Ambabai Bhaichand v. Keshav 
Bandochand! Mr. Justice Divatia referred to the obiter dictum of Rangnekar J. 
that the sister’s position in the Bombay Province was the result of local usage, but 
refused to apply that observation or to extend it to the case of the paternal aunt 
on the ground that the decisions in regard to the paternal aunt were not based upon 
proof of any usage at all. j 

In Bai Mahalarmi v. Deputy Nazir, District Court, Broach,? the contest was 
between a full sister arid a half-sister and it was held that amongst the two the full 
sister is the preferential heir. Shidramappa’s case was cited before the Court 
and the reasoning adopted by the learned Judges was challenged. Broomfield 
J. was apparently impressed with the arguments urged against the judgment in 
Shidramappa’s case because he observed that the reasoning in the said case was by 
no means convincing. Nevertheless he was not satisfied that there was any suffi- 
cient reason for referring the question to a Full Bench because the plaintiff’s case 
was bound to fail in any event. He also took note of the fact that Hindu law was 
in the process of being codified and expressed the hope that in all probability 
the Act of 1929 would shortly become obsolete. It may incidentally be pointed 
out that the observation of Broomfield J. that Shidramappa’s case had decided 
that Act II of 1929 did not apply to Bombay is inaccurate and somewhat 
misleading. i 

In Virbhadrappa Rachappa v. Babu? Mr. Justice Lokur held that Act II of 1929 


applies to the Province of Bombay, but did not feel called upon to consider the 


question as to whether the sister’s position was affected by this Act or not. 

But even if the view of this Court in Shidramappa’s case as to the effect of the 
provisions of s. 2 of the Act is not regarded as good law any longer, the question 
still remains whether the position of the sister can be said to be saved by reason 
of the exception provided in s. 8 (1). As I have already mentioned Mr. Justice 
Baker was quite unwilling to exempt the sister on this ground because he expressly 
stated that notwithstanding the opinion of Sir Dinshah Mulla to the contrary he 
felt it would be unsafe to do so. Mr. Justice Rangnekar, however, was prepared 
to hold that the sister’s position in the Bombay Province was the result of local 
custom having the force of law and as such did not come within the purview of the 
Act at all. Mr. Patel has argued that we should accept this view of the matter 
and should hold that the sister must succeed in preference to the daughter’s daugh- 
ter. We must, therefore, consider whether it could be legitimately held that the 
position of the sister as recognised in the Bombay Province is referable to local 
custom having the force of law. 

. It is well known that the three principal sources of Hindu law are the Shrutis, 
the Smritis, and the conduct of the good or the approved e (vide Manu, ‘ii, 
12, Yajnavalkya, i, 7). The Sanskrit word for custom ah. is used both by 
Manu and Yajnavalkya is ‘‘Sadachara” or the usage of virtuous men. Manu 
himself has defined this term in these words: ‘“The custom handed down in re- 
gular succession since times immemorial amongst the chief castes and the mixed 
races of the country.” (Vide Manu, ii, 18). The word Shruti literally means 
what was heard and refers in the main to the Vedas, since it is believed that the 
Vedas contained the very words of the Deity as they were heard by the several 


seers. The Vedas, however, contain very little of secular law and they do not make ' 


any appreciable contribution in the matter of Hindu law with which civil Courts 
are concerned. Smritis literally mean what is remembered. These Smritis 
consist of compilations handed down by the sages of antiquity. It is the Smritis 
that constitute the main sourcé of Hindu law. In due course of time, however, 
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several commentaries came to be written by reputed authors on these Smritis 
and it is these commentaries that virtually usurped the place of importance amongst 
the sources of Hindu law. It is well recognised that the rules of law enunciated 
in these commentaries should be treated with respect in the places where those 
respective commentaries prevail. The third source of Hindu law is custom or 
usage. It may either be a family or a local custom or usage. A local custom is 
one which binds all persons in the local area where it prevails and it differs from a 
family custom inasmuch as the latter binds only the members of the family. It 
is, however, important to remember that when local custom or usage is mentioned 
as a source of Hindu law, it means that such a custom or usage purports to modify 
the law and claims to have force independently of it. Such custom must be an- 
cient, certain and reasonable, and being in derogation of the general rules of law, 
it has to be construed strictly : vide Hurpurshad v. Sheo Dyal.+ In this connec- 
tion it is necessary to bear in mind the distinction between’ the law as enunciated 
in the Smritis or the commentaries on them or as laid down in judicial decisions 
which are based_on these commentaries and the law which results from local 
usage or custom. Both the commentaries ard the local usage are independent 
sources of Hindu law, and in the case of usage if it is properly proved Hindu law 
provides that such usage “‘will outweigh the written text of the law” : The Collector 
of Madura v. Moottoo Ramalinga Sathupathy.* Bearing this position in mind let 
us see whether it would be correct to hold that the position of the sister in the line 
of succession in the Bombay Province is the result of local usage. 

The law of inheritance so far as is relevant to the present question is wa on P 
text of Yajnavalkya : 


eth anaa fart areca aga Ter aq: Pere: arg: 884 Å 
UTAH THT ATTA: a aia guga aiaiai fafa: 1 IRN 

“The lawfully wedded wife and the daughters also, both parents, brothers likewise, and their 
sons, gectiles (or agnates), cognates, a pupil and a fellow student on failure of the first among 


these the next in order is heir to the estate of one who departed for heaven leaving no male issue: 
this rule extends to all classes.” (Yajnvalkya, II, 185-136). 


‘ Itis on this text that the lines of succession as set out by Vijnaneswara 
in his Mitakshara and by Nilakantha in his Vyavahra-Mayukha are ultimately 
based. Mitakshara does not refer to the sisters as heirs to the property 
of a divided male, nor is there any indicetion in the Mitakshara that the 
word bhratarah (brothers) includes sisters. Thus, on the question as to the sister’s 

position in the line of succession Mitakshara is silent. Nilakantha, the author of 
Vyavahara-Mayukha; however, puts the sister after the father’ smother and before 
the father’s father. This is how he deals witk the question : 


, aggre treet: afresr: aaa feared | mada “qarat fraater 
Rares wp: (9-329) | aad argue qo cat TARATA TÈ 
freehand fata sft aearggard fra | ma wA n aaa: 
aisan wer ad waa eft wa: (%20) l g 

aei Haat a ag a a aeaa AIT g sfa N 
eA: | aR aa saat aaa A n T a a 
OTA ENTARA I 


. “In default of brother’s sons, succeed the Gotrajas who are Sapindas. Among them also the 
first is the Paternal Grandmother under the text of Manu viz :—‘And if the mother also be dead, 
the father’s mother shall take the heritage.’ (9-217). Although she is (here) mentioned imme- 
diately next to the mother, still as there is no (place of) entry for them in the compact series (of 
heirs) ending with the brother’s sons, she is to be entered at the end after the hrother’s sons 
after the manner of te entry of the uninvited at the end.’’’ In default of her comes the sister ; 
for, says Manu: 


i (1876) L. R.8 I. A; 259, 285, 2 (1868) 13 M. I, A. 397, 488.. 
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“To him who is the nearest sapinda the inheritance shall belong” (IX, 187), Brihaspati says :— 
“Where there are many (claimants), viz. the Jnatis, the Sakulyas and also the Bandhavas he who 
is the nearest among these, shall take the wealth of a childless man.” Being born in her brother’g 
gotra, she also is in no respect other than a gotraja. Indeed she has no Sagotrata, but that has not 
been mentioned here as an operating cause for the right of inheritance.” 

Ft will thus be seen that Nilakantha gives this higher place to the sister on the 
ground that she is a gotraja (born in the same gotra as) of the propositus. In this 
connection it may be pointed out that the word ‘‘gotraja” is interpreted by 
Mitakshara as “samana gotra” that is to say, having the same gotra as the deceased. 
If this interpretation is strictly applied to the case of the sister, it may be difficult 
to assign the higher position to her in the line of succession, because under Hindu 
Jaw though a female is born in the gotra of her father, she loses the gotra on her 
marriage since after her marriage she_adopts_the gotra of hei husband : piata. 
vraag are frarereacra TS | catheter wder crear: favstenfaat | (Vajnavalkyo, I, 
254), But however that may be, Nilakantha hasputa somewhat liberal construc- 
tion on the word “‘gotraja” and has-assigned to the sister the position already 
mentioned, and the view which has always prevailed in this Court is that Vijnane- 
svara cannot be regarded as being expressly opposed to Nilakantha’s doctrine as 
to this right of the sister to inherit to her brother as a gotraja sapinda. Mr. Justice 
Chandavarkar, who considered this question exhaustively in Bhagwan v. Warubai,} 
took the view that “the sidelights of the Mitakshara bring about a harmony 
between the two and warrant our assigning to her the same place in the line of 
heirs under the Mitakshara which is given to her in the Vyavahara Mayukha.”’ 
‘Thus the position is that before the Act of 1929, in Gujarat, Bombay and such 
other parts of the coe Province where “the Mayukha prevails the sister was 
given er position under the text of Mayukha itself and in the other parts of the 
vince where the Mitakshara prevails the same result followed because it was 
held tbat the views expressed in Vyavahara Mayukha on this subject were by no 
means inconsistent with the views expressed in the Mitakshara and they could 
‘therefore be taken to supplement the omission in the Mitakshara in regard to the 
sister. That being so, it seems to us that this position of the sister in the Bombay 
Province cannot properly be regarded as based on local usage or custom. It is 
in fact a part of the provisions of the local law, these provisions being contained in 
Vyavahara Mayukha. In our opinion local law as enunciated in the Smritis or the 
commentaries or as accepted in judicial decisions on the strength of Smritis or 
commentaries must obviously be distinguished from local custom or usage which 
seeks to modify the said local law. It may perhaps be that in some cases where 
later commentators put a different gloss on the words of the Smritis they wanted 
to recognise certain customs whieh had grown in the meanwhile and the attempt 
on their part was to make the said customs a part of the local law itself by different- 
ly interpreting the text of the Smritis. But once any provision of law was in- 
cluded in the commentaries which themselves constitute a’source of Hindu law, 
that provision has to be recognised by Courts of law without proof of any custom 
on which the interpretation of the particular text of the Smritis adopted by the 
commentary may conceivably be found to be based. Such a provision when 
included in the commentary really becomes a part of the local law. In this 
connection we may also point out what West J. has said about the views expressed 
in the Vyavahara Mayukha. In Bhagirthibai v. Kahnujirav,? while considering 
the question as to how the Vyavahara Mayukha attained the position of authority 
in Gujarat, West J. remarked that (p. 299) : ; 5 
- “it must not be supposed that the Vyavahara Mayukha presents a development of the Hindu 
law connected in any peculiar way with the religious or social system cf the Gujaratis.” 
In our opinion the special family or local custom to which s. 8 (1) refers must be 
such a custom as is in derogation of the law of the school governing the parties. 
We are not prepared to hold that the Maharashtra or the Mayukha school of law 
can itself be treated as local custom; for that indeed is what Mr. Justice Rangnekar’s 
view involves. Act If of 1929 purports to modify the Hindu law as enunciated 
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in the commentaries and as laid down in judicial decisions. That being our view 
we must hold that the position which has been assigned to the sister by judicial 
decisions in this province must be deemed to be affected by s. 2 of Act IL of 1929. 
It is not covered by the saving clause contained in s. 8 (a), since it was obviously 
based on the interpretation of the Mayukha and the Mitakshara by the Courts in 
this Province, That being cur view, we must hold that the daughter’s daughter 
is entitled to succeed in preference to the sister. 
` The result is the appeals succeed and the plaintiffs’ suits must be dismissed.. 
In the circumstances of this case the fair order as to costs would be that the res- 
pondents should pay the appellants’ costs in the second appeals before us and. 
parties should bear their own costs in the Courts below. 
Appeals alowed.. 


Before Mr. Justice Gajendragadhar. 


MALLAPPA RACHAPPA SHETGAN v. SHIVAPPA TAMMANNA 
. HADNUR*. 
Transfer of Property Act (IV of 1882), Secs. 68, 65-4A—Simple mortgage—Morigagor executing 
permanent lease of mortgaged property—Whether such lease binds mortgagee. 

A permanent lease of the mortgaged property executed by the mortgagor during the 
pendency of a simple mortgage, before the enactment of s. 65A of the Transfer of Property 
Act, 1882, is outside his authority and cannot bind the mortgagee, if the mortgage security 
is thereby rendered insufficient. If the mortgage security is not rendered insufficient by 
such a lease, the act is within the competence of the mortgagor, however much it may he 
condemned. as amounting to a “destructive or permanently injurious act.” 

Niader Singh v. Ram Chander: and Natho Singh v. Lachu Singh’, relied on, 

Gobinda Chandra v. Sasadhar Mandal’, Ram Sahai v. Mahabir Singh‘, and M.P. M, S. 
Firm v. Ko Pyu,’ dissented from. 


Surr for declaration abous a piece of land. 

The land in dispute which was about 7 acres in extent formed part of a large- 
area of about 18 acres bearing survey No. 69 in the village of Torvi in Bijapur 
District. It belonged to one Sayed Pacha Huseni wd. Asadulla, jahagirdar of 
Darga. 

On June 18, 1900, the jahagirdar effected a simple mortgage for Rs. 20,000 
in favour of Ramdas Vithaldas Darbar on the survey number along with other 
properties. He executed a further similar mortgage for Rs. 10,000 on the same 
property in favour of the same mortgagee on December 28, 1901. 

On May 18, 1911, the jahagirdar executed a registered permanent lease of the 
lands in suit in favour of Sharnappa and Channappa, stating that his ancestors 
had executed a yadi on May 14, 1889, creating permanent tenancy rights in favour 
of the lessee’s ancestors, and as that was notin accordance with law, he was execut- 
ing another lease in terms of the yadi. The terms of the tenancy were that the 
jahagirdar should get 4 share and the tenants, 2/8 share in the mango crop grown 
on the land and 1/2 share each on the other crops that might be raised on the land. 

Qn December 12, 1915, the mortgagee brcught two suits to enforce the two 
mortgages. The two suits ended in a decree on September 18, 1919, directing the 
defendants to pay a sum of Rs. 47,800-15-0 with costs and interest. The decree- 
was executed in 1922 and several lands including survey No. 69 were sold. On 
November 9, 1928, Mallappa purchased survey No. 69 at the auction sale ‘for 
Rs. 1,500. The sale was confirmed on Decernber 18, 1928; and a certificate 
of sale was issued to defendant No. 1 on February 10, 1929. Thereafter defendant 
No. 1 sold his right, title and interest in the land to Ramangowda (defendant No. 2). 
To the suits and to the proceedings that followed the permanent tenants were not 
made parties. 

* Decided, March 14, 1949. Second Appeal in Civil Suit No. 408 of 1942. 

No. 201 of 1945, from the decision of S. S. Alur, 1 [1985] A. I. R. All. 511. - 
Civil Judge (Senior Division), with A. P., at 2 Hoag A. I. R. Pat. 238. 
Bijapur, in Appeal No. 187 of 1943, confirming 8 [1947] A. I. R. Cal. 73. 

the decree passed by N. D. Kamat, Joint 4 (1948) I. L. R. 19 Luck. 260. 
-Civil Judge (Junior Division), at Bijapur, 5 (1832) I. L. R. 10 Ran. 210. 
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On September 18, 1942, Shivappa and others (plaintiffs), the successors-in-title 
of the original permanent tenants, Sharnappa and Channappa, filed,a suit for a 
‘declaration “that they are entitled to 2/8rds share in, the right of occupation and 
enjoyment of 7 acres in survey No. 69 and to a 1/9 th share in the mango and other 
fruit trees therein, and for an injunction restraining the defendants from obstruct- 
ing plaintiffs in the enjoyment of their right.” 

The trial Court found that the plaintiffs were permanent tenants of 2/8rds of 
the lands and were in possession of it as permanent tenants, that defendant No. 1 
took the property subject to plaintiffs’ right, as they were not made parties to the 
mortgage suits, from 1889, and decreed plaintiffs’ claim. 

On appeal the lower appellate Court came to the conclusion thet the plaintiffs’ 
permanent tenancy originated in 1911 and that the auction-sale to defendant No. 1 
was not binding on the plaintiffs. The decree passed by the trial Court was con- 
firmed. 

The plaintiffs appealed to the High Court. The appeal was heard by Gajendra- 
gadkar J. on March 24, 1948. It was contended in appeal that the finding recorded 
by the lower appellate Court that the permanent tenancy of the plaintiffs came 
into’ existence in 1911 gave rise to a further question, whether it was competent 
to the mortgagor in the case of a simple mortgage to create permanent tenancy on 
the mortgaged land. The learned Judge was of opinion that the question should 
be considered before the case was finally decided. The following issue was there- 
fore sent down: 

“Whether the permanent tenancy rights created in favour of the plaintiff on May 18, 1911, 
are good and binding against the defendants ?” ~ 
. The finding recorded on the issue was in the affiemative: 

The appeal was finally heard by Gajendragadkar J. on March 14, 1949. 


G. R. Madbhavi, for the appellants. 
N. M. Hungund, for the respondents. 


GAJENDRAGADEAR J. The short question which arises in this appeal is whether 
a permanent lease executed by the mortgagor during the pendency of a simple 
mortgage binds the mortgagee or persons claiming through him. This question 
arises in this way : 

In the present suit the plaintiffs claimed a declaration that they were entitled 
to a two-thirds share in the right of occupation and enjoyment of 7 acres in §, 
No. 69 at Torvi and to a 4/9ths share in the mango and other fruit trees therein. 
“They had also claimed an injunction restraining the defendants from obstructing 
them in the enjoyment of the said rights. The plaintiffs’ case was that they had 
been in possession of these properties as permanent tenants since as far back as 
1889. Alternatively they alleged that a permanent lease had been executed in 
their favour by the Jahagirdars of Darga who were the owners of this property 
an May 1911. At this time the property was subject to two simple mortgages 
which had been executed by the owners of the property in favour of one Ramdas 
in 1901 and 1902 respectively. On these mortgages a suit had been brought by the 
mortgagee, No. 21 of 1916. To this suit the present plaintiffs were not impleaded 
though they were in possession of the lands. In the said suit a mortgage-decree 
was passed and in execution of the decree the property was put to sale and pur- 
chased by the decree-holder himself for Rs. 1,900. Subsequently the auction 
purchaser defendant No. 1 sold the said property to defendant No. 2. On behalf of 
these defendants the plaintiffs’ claim for declaration and injunction was contested 
mainly on two grounds. The plaintiffs’ allegation that they were in possession 
of the property as permanent tenants was denied and a claim that the defendants 
themselves had acquired title to the property by adverse possession was set up. 
The learned trial Judge found that the plaintiffs had been in possession of this 
property since 1889 as alleged by them. He also found that the permanent lease 
on which the plaintiffs’ alternatively relied had been proved. The defendants’ 
plea that the plaintiffs were not in possession of the property or that they had 
themselves acquired title to the property by adverse possession was negatived. 
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On these findings the plaintiffs’ suit was decreed. When the matter went in appeal 
the said decree was affirmed, though the lower appellate Court was not satisfied 
that the plaintiffs’ possession as permanent tenants from 1889 had been proved. 
He, however, held that the permanent lease executed in favour of the plaintiffs 
in May 1911 was proved and according to him it was a valid lease which bound the 
defendants. He also found that there was no substance in the defendants’ plea of 
adverse possession. 


In the present second appeal the main point whieh Mr. Madbhavi urged before 
me for the appellants was that the permanent lease having been executed during 
the continuance of two simple mortgages would not bind the mortgagee or persons 
claiming through him. The lower appellate Court had not considered this question 
because it was not raised before it in this specific form. ‘Accordingly, at the 
instance of Mr. Madbhavi I sent the case back to enable the lower appellate Court 
to make his finding on this question. Since then it has made his finding against 
the appellants and the matter has now come before me for final disposal. 


The question as to whether a mortgagor can execute a lease in respect of the 
property mortgaged by him is now covered by s. 65A of the Transfer of Property 
Act. This section provides that a mortgagor shall have power to make leases of 
the mortgaged property and that the leases thus executed by him would be binding 
on the mortgagee, provided that the lease is such as would be made in the ordinary 
course of management of the property concerned and in accordance with any 
local law, custom or usage. There are also certain other provisions contained in 
-8. 65A which it is not necessary to set out in the present case, because this case is 
clearly not governed by s. 654. Both the mortgage and the lease in this case 
were executed before 1929 when the present section was enacted and it is conceded 
before me by both the learned advocates that the new section is not retrospective 
in effect. ‘That being so, the question which arises before me in the present appeal 
E to be considered in the light of the provisions of s. 66 of the Transfer of Property 

ct. : 


Section 66 lays down that a mortgagor in possession of the mortgaged property 
is not liable to the mortgagee for allowing the property to deteriorate; but he 
“must not commit any act which is destructive or permanently injurious thereto, 
if the security is insufficient or will be rendered insufficient by such act.” The 
explanation to this section shows when a security could be said to be insufficient 
within the meaning of this section. In regard to lands lke those with which I am 
concerned in the present appeal the security can be deemed to be sufficient under 
this explanation if the value of the mortgaged property exceeds by one-third the 
amount for the time being due on the mortgage. It is true that s. 66 does not 
expressly deal with leases, but it is conceded that the principles underlying this 
section apply to leases whether permanent or for limited duration. Now, it is 
quite clear that the powers conferred upon the mortgagor under this section are 
very wide. He is not responsible if the property deteriorates, and he would 
likewise not be responsible even if he committed an act which is destructive or 
permanently injurious to the property so long as he can show that despite the said 
act the security is sufficient for the payment of the mortgage debt. After all in 
the case of a simple mortgage the only right which the mortgagee has is to demand. 
the payment of the mortgage amount which the mortgagor has personally bound 
himself to pay and on his failure to pay that amount to have the mortgaged pro- 
perty sold in order that the debt should be peid. That being the position, looking 
atcthe words of s. 66 themselves, apart from authority, it seems to me difficult 
to hold that a permanent lease executed by a mortgagor during the continuance 
of a simple mortgage could be challenged by the mortgagee or persons claiming 
through him unless it is satisfactorily proved that as a result of the said permanent 
lease the security has been rendered insufficient. It has been found by the learned. 
District Judge in this case that the security is sufficient, and that finding is not 
disputed before me. That being so, I think the learned District Judge was right 
in holding that the permanent lease cannot be said to be not binding on the mort- 
gagee or his successor. 
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In King v. Smitht, Wigram V.C. was dealing with a case where the mortgagor 

had, felled timber in the mortgaged property and the question which arose was 
whether by reason of this act of waste the mortgagor become liable to the 
mortgagee. In dealing with this question it was observed by the learned Judge 
that the question which must be tried is whether the property the mortgagee takes 
as a security is sufficient. in this sense—that the security is worth so much more 
than the money advanced. Applying that test it was held that the act of cutting 
timber could not be considered as substantially impairing the value which was the 
basis of the contract between the parties at the time it was entered into, It 
seems to me that it is precisely this test which must be applied in deciding the 
present question under s. 66 of the Transfer of Property Act. 
_ Mr. Madbhavi has however relied upon certain decisions of the Calcutta and the 
Lucknow High Courts in which a contrary view has prevailed, though he has himself 
fairly pointed out that the Allahabad and the Patna High Courts take the view 
which appears to me to be consistent with the plain words of s. 66. It appears 
that there is no reported Bombay decision on this point. . 

Now, before dealing with the decisions cited before me it may not be inappro- 
priate to refer to certain observations made by Jenkins C. J. in Balnukund Ruyia 
v. Moti Lal Barman.? This is what the learned Chief Justice observed (p. 858) : 

“The relative positions of a mortgagee and of a tenant under a tenancy created by the mortgagor 
after a legal mortgage is well settled in England, but it would be a mistake to apply these English 
rules to the relations resulting from an Indian simple mortgage. The rule of Keech v. Hall,’ 
the leading English case, is one of conveyancing but under a simple mortgage the mortgagor does 
not part with possession, and the right of a mortgagee is merely to cause the mortgaged property 
to be sold for the payment of his debt.” 

In Balmukund’s case the Court was dealing with a lease executed by the mortgagor 
during the continuance of a simple mortgage and it was pointed out by Jenkins C.J. 
that the mortgagor’s power of leasing in the ordinary course of management was 
not arrested. by the execution of a simple mortgage. He referred to an earlier 
judgment in Banee Pershad v. Reet Bhunjun Singh,* where it was held that as long 
as nothing took place which impaired the value or impeded the operation of the 
_ mortgage, the mortgagor in creating a temporary lease acted within his powers. 

It may be pointed out that in the cases of. both Balmukund and Banee Pershad 
the question arose in reference to a temporary lease and not a permanent lease as 
in the present case. But it seems to me that while applying the test laid down by 
s. 66 it would not necessarily make any material difference whether the lease is a 
temporary or a permanent one. In any case, it would not be safe to apply the 
principles enunciated by English decisions while dealing with the mortgagor’s 
rights in this behalf because prior to the enactment of s. 65A the position with 
regard to the mortgagor’s rights under a simple mortgage in India was substantially 
different from those of a mortgagor under a legal mortgage in England. It was 
principally on such considerations that it was held in Niader Singh v. Ram 
Chander’ that a mortgagor in possession is entitled to lease out the mortgaged 
Broperty permanently irrespective of its effect on the mortgagee provided it 1s not 

estructive or permanently injurious of the property so as to render the mortgagec’s 
security insufficient and the purchaser of the property in execution of the mortgage 
decree is not entitled to turn the lessee out. To the same effect is the judgment 
of the Patna High Court in Natho Singh v. Lachu Singh.® 

Mr. Madbhavi has, however, drawn my attention to a subsequent judgment of 
Malik J. in Fagira v. Jiwan Singh,’ where a permanent lease executed by a mort- 
gagor during the continuance of a simple er Ske was held to be not ee on 
the mortgagee. But that result was obviously based upon the finding recorded by 
the lower appellate Court that the lease in fact was detrimental to the interests of 
the mortgagee and had rendered the security insufficient within the meaning of 
s. 66 of the Transfer of Property Act. As I have already pointed out, the test to 


1 (1848) 2 Hare 239, 244. 56 [1985] A. I. R. AN. 511. - 
2 (1915) 20 C. W. N. 850. i 8 pas] A. I. R. Pat, 238. 

3 (1778) 1 Doug. 21. 7 [1947] A. I. R. AL 240. 

4 (1868) 10 W. R. 325. 
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be applied in all such cases must be whether the security is rendered insufficient, 
and if it appears that that is the result of the alienation in question, there would be 
no difficulty in holding under s. 66 that the alienation does not bind the mortgagee 
or persons claiming through him. In such a case the provisions of s. 48 of the 
Transfer of Property Act would also come to the aid of the mortgagor. 

As I have already indicated, the Calcutta High Gourt and thé Lucknow High 
Court, however, take a different view. In Gobinda Chandra v. Sasadhar Mandal! 
it has been held by a Division Bench of the Calcutta High Court that under the law 
prior to the introduction of s. 35A by the amendment of 1929, the mortgagor might 
be within his rights to create a lease which is from month to month or from year 
to year as the case might be, but he could not grant a permanent lease with a rent 
fixed in perpetuity. The learned Judges took the view that such a permanent 
lease amounts to an alienation of the mortgagor’s right to increase rent in future 
and is as good as the sale of the property itself. The Lucknow High Court in 
Ram Sahai v. Mahabir Singh? and the Rangoon High Court in M. P. M. S. Firm 
v. Ko Pyu? have adopted the same view. With respect, it seems to me that in 
coming to this conclusion the learned Judges have travelled outside the provisions 
of s. 66. As I started by saying the provisions of s. 66 confer much wider powers 
on the mortgagor, and in determining whether the mortgagor has exceeded his 
rights the only test which can and must be applied is to see whether the act of the 
mortgagor complained against impairs the security so as to render it insufficient. 
If the security has been rendered insufficient, the act is outside his authority, 
and cannot bind the mortgagee. If, on the other hand, the security has not been 
rendered insufficient, the act is within his competence, however much it may be 
condemned as amounting to a ‘‘destructive or permanently injurious act.” 
That being my view, I must held that the permanent lease in this case is binding on 
defendants Nos. 1 and 2. 

As to the other plea which the defendants took that they had acquired title to 
this property by adverse possession, it has been found by both the Courts below 
that there is no substance in this plea. In view of the said concurrent finding it 
is not open to Mr. Madbhavi to agitate the same question over again in the present 
second appeal. 

The result is the appeal fails and must be dismissed with costs. 


Appeal dismissed. 


1 [1947] A. I. R. Cal. 73. 3 (1032) I. L. R. 10 Ran. 219. 
2 (1948) I. L. R. 10 Luck. 260. 
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a Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. 
BAHINABAI SHRAVAN PATIL v. KISANLAL KUNJILAL SHET.* 


Hindu law—Adoption—Divesting of estate—Share acquired by grandson on partition between 
grandfather and uncles—Subsequent adoption—Whether property acquired on partition divested. 
Under Hindu law property acquired by a person on a partition made between his grand- 

father and his uncles is not divested on his subsequent adoption. 

Certain property came to the share of F on a partition between his grandfather 
and his uncles, his own father being dead. F mortgaged the property to the defendant. 
F was thereafter given in adoption. The defendant obtained a decree against F on his 
mortgage and purchased the property in execution proceedings. The natural mother of F 
‘then filed a suit against the defendant contending that on F’s adoption the equity of 
redemption in the mortgaged property was divested from F and became vested in her, and 
as she was not a party to the suit, the mortgage decree was not binding on her. On the 
-question whether on the adoption of F the equity of redemption became divested :— 

Held, that as F had acquired the property absolutely on partition, it did not get divested 
on adoption. 

Mahableshwar Narayan v. Subramanya Shicram,' followed. 

Dattatraya Sakharam v. Govind Sambhafi®, Manikbai v. Gekuldas,* and Bai Kesharba v. 

Shirsangji,* referred to. 


` "Tae parties to the appeal are represented in the following genealogical tree. 
` Motiram 


l | 
Shravan =Babinabai (plaintiff) Devchand Narayan 


F 


One Shravan diced, leaving a widow Bahinabai (plaintiff) and a son Fakira, 
during the lifetime of his father Motiram and two brothers, Devchand and Narayan. 
Motiram effected a partition between Fakira, Devchand and Narayanein 1914, 
and gave them each an equal share in the family property. Three lands came to 
the share of Fakira. 

On April 10, 1925, Fakira mortgaged some of these lands to Kisanlal (defendant 
No. 1). On September 12, 1927, Fakira was adopted by his uncle Devchand. 
Defendant No. 1 obtained a mortgage decree against Fakira,and purchased a 
portion of the mortgaged property in the execution proceedings. 

On August 29, 1944, the plaintiff filed the present suit agamst defendant No. 1 
and the other purchasers of the mortgaged property (defendants Nos. 2 to 4) 
to recover possession of the property, contending that on Fakira’s adoption the 
equity of redemption in the mortgaged property was divested from Fakira and 
became vested in her, and as she was not a party to the suit, the mortgage decree 
was not binding on her. The trial Judge dismissed the suit observing as follows :— 

“+. The next point for our determination is what is the chafacter of the property that devolved 
upon Fakira by virtue of the partition. There is in evidence that at the time of the partition 
xakira’s father by name Shravan was not living and that the coparcenery consisted of Motiram» 
his two sons Devchand and Narayan and grandson Fakira, The grandson has inherent right by 
birth in the family estate. Motiram did not reserve any share in estate. So the partition which 
he effected must be construed to be a partition among his two sons and one grandson. To he 
more clear, it was a partition between two uncles and one nephew and the share which Fakira 
got during such partition must be deemed to be a share acquired by him not by right of survivor- 
ship but by virtue of a family partition. As long as Devchand and Narayan were living, Fakira 
could not be the sole surviving member of the family. In the absence of them he could have 
been treated as the sole surviving member and if his father would have been living at the time of the 
partition, and if his father would have died after the partition, Fakira could have been treated 
as the sole surviving member in his father’s branch and in that event according to the view ex- 
pressed in Datlatraya v. Govind, he would not have carried the estate into the family of his adop- 


* Decided, April 5,1949. First Appeal No. 2 (1916) I. L.R. 40 Bom. 429, 


55 of 1946, from the decision of N. V. Ransubhe, 8. c. 18 Bom. L. R. 268. 
Civil Judge (Senior Division) at Jalgaon, in 3 (1924) I. L. R. 49 Bom. 520, 
Special Suit No. 87 of 1944. 8. c. 27 Bom. L. R. 414. 

1 (1922) I. L. R. 47 Bom. 542, 4 (1982) T. L. R. 56 Bom. 619, 
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tive father. In the present case as Fakira got the estate by virtue of the partition, according tœ 
the view expressed in Mahableshwar v. Subramanya, he is bound to carry the estate -vested in 
him into the family of his adoptive father. 

The learned pleader of the plaintiff invites my attention to the doctrine of representation covered 
by s. 29 and to the mode of partition covered by s. 821, cl. (4), of Mulla’s Hindu Law, 8th edn. 
His line of reasoning is that as Fakira got the share which his father was entitled in the family 
partition, he should be deemed to have acquired the share of his father by right of survivorship. 
This reasoning is in contravention with the principle of survivorship. That principle presupposes 
the absence of partition between the surviving member and the deceased coparcener and reveals 
that the surviving coparcener was the only member on whom the property of the deceased co- 
parcener devolved automatically by means of a legal process. In the present case, the devolution. 
of the share of Fakira’s father on him was due to the humane act of his grandfather exercised im 
consonance with the principles of Hindu law regarding succession. Hence, in my opinion the 
sections quoted by the learned pleader of the plaintiff have no bearing upon the present facts.” 


The plaintiff appealed to the High Court. 


M. W. Pradhan, for the appellant. 
V. S. Desai, for the respondents. 


Cuaca C.J. This appeal raises an interesting question as to the rights of a 
Hindu son in his natural family on his adoptions One Fakira Shravan mortgaged. 
certain lands to defendant No. 1 on April 18, 1925, and he was given in adoption 
on December 9, 1927. Defendant No. 1 obtained a decree on his mortgage in 
Special Suit No. 987 of 1981 against Fakira and in execution proceedings defendant 
No. 1 purchased the property. Bahinabai ther. filed a suit from which this appeal 
arises for a declaration that the decree passed in the mortgage suit was not binding 
on her and that she was entitled to the mortgaged property and that defendant 
No. 1 had no right, title and interest in tha: property. Bahinabai’s contention 
was that on Fakira’s adoption the equity of redemption in the mortgaged pope 
was divested from Fakira and became vested in Her, and as she was not ap 
the suit, the mortgage decree could not be binding on her; and the question he 
arises for our determination is whether on the adoption of Fakira tie equity of 
redemption became divested. Now, this property came to Fakira on a partition 
made between the grandfather and his two uncles, his own father being dead; and 
therefore when He mortg the property and when he was adopted, he owned 
this property absolutely as having been given tc him on partition. Now,the result 
of an adoption is that a Hindu as it were dies a civil death in his natural family 
and is re-born in the family of his adoption, and the question has been considerably 
agitated in the different High Courts in India as to what is the effect from the 
point of-view of a Hindu who is adopted. The Madras and the Calcutta High Courts 
have taken the view that the property which already vested in the adopted son 
does not get divested by his adoption. It 1s oaly his future rights in the natural 
family and his rights to inhefit his father that are lost to him on his leaving his 
natural family and going to the family of adostion. Our High Court has taken 
a different view, and the views of all the High Courts are based on a text of Manu 
which Sir Dinshah Mulla translates in his Treatise on Hindu Law at page 568, 
and the text is this : 

“An adopted son shall never tak2 the family (name) and the estate of his natural father.” 


Therefore, it is the estate of his natural father that the adopted son is prohibited 
and precluded from ieee: Now, one should have thought that a share in a joint 
Hindu family could never be described by the designation of an estate, and therefore 
if a Hindu by survivorship gets the property which both he and his father were 
entitled to in the joint family, it would not be possible to speak of taat share as 
having been inherited by the adopted son frorn the estate of his father. But it 
is too late in the day to contend for that view because this Court in a series of 
decisions has taken the view that if a sole surviving coparcener is adopted, then 
’ the property vested in him as such coparcener gets divested-—-see Dattatraya 
Sakharam v. Govind Sambhaji, Manikbai v. Gokuldas,*? and Bai Kesharba v. 


1 (1916) I. L, R. 40 Bom. 429, 2 1924) I. L. R. 49 Bom. 520, 
8. c. 18 Bom. L. R. 258. 8. €. 27 Bom, L. R. 414. 
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Shivsangji. 1 But the case we are considering is not a case of the adopted son 
becoming entitled to the property in suit by survivorship as the sole surviving 
coparcener. Fakira got the property, as I have so earlier, on partition, 
and our High Court has decided in Mahableshwar Narayan v. Subramanya Shivram? 
that a share coming to a Hindu on partition belongs a a heshutely to him, and on his 
being adopted, such a share does not become divested. Sir Norman Macleod, in 
delivering the judgment of the Court, says this (p. 546) : 

“Tn the present case the first defendant had an absolute right to the share in the family property 
which had come to him on partition. He could have disposed of it so long as his right of dispcai- 
tion was not fettered by a son being born to him.” 


Then Sir Norman Macleod distinguishes this position from the position arising on 
a Hindu acquiring property by survivorship and becoming the sole surviving 
coparcener. This is what the learned Chief Justice says (p. 546) : 

“It might be said that the rights of disposition possessed by the sole surviving member of the- 
joint family would be the same until a son was born to him, but the crigin of his title to the pro~- 
perty would be of a different character, since nothing would have bren done to put an end to tLe 
existence of the joint family.” 


What the learned Chief Justice emphasizes here is the disruption of the joint 
family. If the joint family is not disrupted, then even though the adopted son is- 
the sole surviving coparcener, the property is divested. But if the joint family 
is disrupted and the adopted son gets some property on partition, then the property 
which he gets is not divested on his being adopted. Now, Mr. Pradhan has tried. 
to distinguish this case by pointing out that Sir Norman Macleod was dealing with a 
case where the partition was between a father and son and in the case we are: 
` considering the partition is between a grandfather and his sons and grandson. 
It is difficult to understand what is the distinction in principle. Mr. Pradhan: 
puts it this way. He says that Fakira on partition got from his grandfather the 
share which his father would have got if his father had been alive and therefore- 
he represents his father and the case would come within the principle of the three 
decisions, namely, Dattatraya Sakharam v. Govind Sambhaji, Manikbai v. Gokuldas,. 
and Bai Kesharba v. Shivsangji. Now, to my mind it is fallacious to suggest that 
Fakira got his share on partition as the representative of his father or that his 
right to get the share depended upon his father. Fakira’s right in the joint family 
property originated from his birth and independently of his father he had aright in 
the joint family property. When the partition took place, he gota particular share 
because of the death of his father.. He did not get the share through his father 
nor did his claim arise through his father. His claim was independent, but the 
particular share which he got was determined by the fact of his father’s death and. 
therefore it is not true to say that the share which Fakira got was a share which he 
claimed through his father. I see no reason why we should further extend the- 
principle of divesting on the adoption of a Hindu as laid down in the three Bombay 
cases to which I have referred. As this is a case of partition and the only decision 
we have of this Court (Mahableshwar Narayan v. Subramanya Shioram) clearly 
lays down that property acquired on partition does not get divested on adoption, 
I think we should follow the last mentioned decision. In my opinion this case 
falls within the_ratio of the case reported in Mahableshwar Narayan’s case.. 
Therefore, the learned Judge was-right in dismissing the suit. 
The appeal fails and must be dismissed with costs. 
Appeal dismissed, 
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Before the Howble Mr. M. C. Chugla, Chief Justice, and Mr. Justice Shah. 
GOVINDRAM BROS., LTD. v. THE OFFICIAL ASSIGNEE, BOMBAY.* 
Dekkhan Agriculturists’ Relief Act ‘XVII of 1879), Secs. 13, 15B, 15D—Transfer of Property Act 
(IV of 1882), Sec. 69(1)}—Mo tgage conferring power of sale on mortgagee on default—Sutt filed 
under s. 15D—Decree declaring sum due on morigage—Non-exercise of option by mortgagor 
and mortgagee under 3. 15D(3)—Whether mortgagee entitled to exercise power of sale without 
intervention of Court. 

Once a suit is filed by a mortgagor who is an agriculturist under s. 15D of the Dekkhan 
Agriculturists’ Relief Act, 1879, the mortgagee cannot exercise his power of sale if such a 
power of sale is givento him under the mortgage deed so long as the suit remains pending and 
so long as the decree is not passed. But once the decree is passed declaring the amount due 
and the mortgagor has not exercised his option of redemption and the mortgagee has nct 
exercised lis option to ask for a decree for sale, under sub-s. (8) thereof, the mort- 
gagee cannot be prevented from exercising his power of sale without the mtervention of 
the Court under s. 60(1)(c) of the Transfer of Property Act, 1882. 


OnE Naozer Dastoor (plaintiff) executed two mortgages in favour of Govind- 
ram Bros. Ltd. (defendants), one on September, 16, 1948, and another on 
“December 18, 1948. Some of the mortgaged properties were situate in Bombay 
and some in the district of Thana. These mortgages were in the English form and | 
under these the mortgagee had the right to cell the properties in the event of a 
default on the part of the mortgagor to pay the amount on the due date. A 
default having occurred, the defendant threatened to sell the mortgaged properties 
‘under his power of sale. The plaintiff then filed a suit under s. 15D of the Dekkhan 
Agriculturists’ Relief Act, 1879, claiming inter alia an account under the mortgage, 
for a declaration of theamoun; due to the defendant and for an injunction restrain- 
ing the defendant from taking possession or selling the property. 

The trial Judge declared the sum due by the plaintiff to the defendant. He, how 
-ever, refused the injunction restraining the defendant from taking possession of 
the mortgaged property but granted the injunction restraining the defendant from 
selling the property without the intervention of theCourt. The trial Judge observ- 
ed as follows in his judgment :— 

“No room for doubt is left in my mind that it is not competent to the mortgagee where the 
mortgagor is an agriculturist to sell the property without the intervention of the Court. The 
provisions of s.3 of the Act are mandatory. It provides among other things that notwithstanding 

-any agreement between the parties regarding the payment of compound interest and notwith- 
standing any settlement of account or any contract purporting to close previous dealings and 
create a new obligation, the Court shall open the account between the parties from the commence- 
ment of the transaction in the manner provided in the Act. There are provisions of the Act 
“which ueed not be considered at this stage. Taking the whole scheme of the Act, it appears to 
me to be highly probable that the exer-ise of a right’of private sale of the mortgaged property 
by the defendants without the intervention of the Court is contrary to the provisions of the Act.” 


The defendant appealed to the High Court. 


A. Gs Desai and P. A. Mahcle, with G. A. Desai, for the appellant. 
No appearance for the respondent. 


Cuacua C.J. This is an appeal from a judgment of the Civil Judge, Senior 
Division, Thana, in a suit filed by the plaintiff under s. 15D of theDekkhan Agri- 
culturists’ Relief Act, 1879. The plaintiff had executed two mortgages in favour 
of the defendant, one on September 16, 1948, for the amount of Rs. 1,00,000 and 
another on December 18, 1943, for the amount of Rs. 60,000. Some of the pro- 
_perties were situate in Bombay and some in the district of Thana. Both these 
mortgages were in the English form and conferred on the mortgagee the right 
to sell the property in the event of there being a default on the part of the mortgagor 
to pay the amount on the due date and also if a certain amount of interest remained 
in arrears. The defendant, as the mortgagor was in default, threatened to sell the 


“Decided. Apiil 5, 1949. First Appeal Thana, in Special Jurisdiction Suit No. 79 of 
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‘Shanbhag, Civil Judge (Senior Division), 


1949.] GOVINDRAM BROS. V. ‘OFFICIAL ASSIGNEE, B’BAY. (a.c.J.)—Chagla C. J. 82% 


mortgaged properties under his power of sale and advertised the sale in the papers. 
Thereupon the plaintiff filed a suit in the Thana Court under s. 15D claiming an 
account under the mo e and asking for a declaration that he was an agricul- 
turist and for a declaration of the amount due to the defendant at the foot of the 
account that might be taken with regard to the mortgage and also asking for an 
injunction restraining the defendant from taking possession or selling the property.. 
The learned Judge who tried the case came to the conclusion that the plaintiff was 
an agriculturist within the meaning of the Dekkhan Agriculturists’ Relief Act.. 
On taking accounts he declared that a sum of Rs. 1,72,568-12-9 was due by the 
plaintiff to the defendant till the date‘of the suit. He refused the injunction asked 
for by the plaintiff restraining the defendant from taking possession of the mort- 
gaged property, but he granted the injunction restraining the defendant from 
selling the property without the intervention of the Court. It is from this order 
granting the injunction that the defendant company has come in appeal before us. 

The defendant company does not dispute the finding of the trial Court that the- 
plaintiff was an agriculturist or the declaration that a sum of Rs. 1,72,568-12-9 
was due by the plaintiff to the defendant company at the date of the suit. Now, 
the reason why the learned trial Judge granted an injunction to the plaintiff 
restraining the defendant from exercising his power of sale was that, according to 
him, looking to the scheme of the Dekkhan Agriculturists’ Relief Act, any agree- 
ment between an agriculturist and a mortgagee whereby a power of sale without 
the intervention of the Court was conferred upon the mortgagee was invalid and 
not in accordance with law. 

Now, s. 15D, sub-s. (1), ofthe Dekkhan Agriculturists’ Relief Act, gives certain 
rights to an agriculturist and those rights are that he cansue his mortgagee for an 
account of the amount of principal and interest para unpaid on the mortgage 
and for a decree declaring that amount; and sub-s. (2) of s. 15D provides that the 
amount remaining unpaid shall be determined under the same rules as would be 
applicable under this Act if the mortgagee had sued for the recovery of the debt. 
Then sub-s. (3) gives a certain option both to the mortgagor and to the mortgagee; 
the option given to the mortgagor is that at any time before the decree in the suit 
is signed, he may apply to the Court to pass a decree for the redemption of the 
mortgage; and the option given to the mortgagee is that if he wall then have 
been entitled to sue for foreclosure or sale, he may apply to the Court to pass a 
decree for foreclosure or sale, and it is competent to the Court on the exercise of 
such option either by the mortgagor or by the mortgagee to grant that application 
and pass a decree accordingly. : 

Now in this case it is important to note that’after the amount was declared and 
the decree was passed, neither the mortgagor nor the mortgagee exercised the option 
respectively given to them under s. 15D (3) of the Act. Therefore, the position 
today is that a decree declaring the sum due on the mortgage is passed by the 
trial Court, but neither a decree for redemption nor a decree for sale has been 
passed as neither the mortgagor nor the mortgagee exercised his respective 
rights given under the mortgage deed. 

The learned Judge has also referred to s. 18 as suggesting that the scheme of 
the Act is not to permit the mortgagee of an agriculturist to sell the mortgaged 
property without the intervention of the Court. In my opinion, s. 18 has no 
bearing on the question that we have to consider in this appeal. Section 18 merely- 
provides for a special mode of taking accounts when the debtor is an agriculturist 
and that method of accounting has got to be resorted to notwithstanding any- 
agreement between the parties. Section 18 does not deal with the question at 
all as to whether a mortgagee can exercise his right of sale without the intervention 
of the Court even though the mortgagor may be an agriculturist within the meaning 
of the Dekkhan Agriculturists’ Relief Act. Now, the right of the mortgagee to 
exercise his power of sale without the intervention of the Court arises out of 
a. 69, sub-s. (1), of the Transfer of Property Act. As part of the property is situate 
in the town of Bombay and as the power of sale without the intervention of the 
Court is expressly conferred on the mortgagee by the mortgage deed, s. 69(2)(c) 
ef the Transfer of Property Act entitles the mortgagee to exercise the power 
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of sale without the intervention of the Court, and’ when the trial Court restrained 
the mortgagee from exercising that power, the Court ought to have been satisfied 
that there was some provision in any other legislation which deprived the mortgagee 
-of a right which the law had conferred on him under the Transfer of Property Act. 
In my opinion, it is not sufficient to say as has been said by the learned Judge 
below that the general scheme of the Dekkhan Agriculturists’ Relief Act makes it 
highly probable that the Legislature did not intend that the mortgagee in the 
case of an agriculturist should exercise his power of sale without the intervention 
-of the Court. Mere probabilities are not enough. Where a legal right is conferred, 
there must be some substantive legislation which takes away that specific legal 
right gra to the mortgagee where a power of sale is conferred upon him under 
the mortgage deed. I find no provision eitherin the Dekkhan Charente Relief 
Act itself or in any other legislation which kas taken away this right conferred’ 
n the mortgagee under s. 69(1) (c) of the Transfer of Property Act, and in the 
keta of any such provision, I see no reason why the Court should by an injunc- 
tion deprive the mortgagee of his rights. The only consequence of s. 15D(8) of 
the Dekkhan Agriculturists’ Relief Act is that up to the date of the passing of the 
decree it may be that the mortgagee cannot exercise his power of sale because till 
the decree is passed the Legislature has given the option to the mortgagor to ask 
for a decree for redemption and such option cannot be exercised if the mortgagee 
were to exercise his power of sale. Therefore once a suit is filed by a mortgagor 
who is an agriculturist under s. 15D of the Dekkhan Agriculturists* Relief Act, 
the mortgagee cannot exercise his power of sale if such a power of sale is given to 
him under the mortgage deed so long as the suit remains pending and so long as 
the decree is not passed. But once the decree is passed declaring an amount and 
the mortgagor has not exercised his option of redemption and the mortgagee has 
not exercised his option to ask for a decree for sale, then the mortgagee cannot be 
prevented from exertising his power of sale. 

The appeal must, therefore, succeed and the decree passed by the trial Court ` 
will be modified by deleting from it the provision with regard to the injunction 
restraining the defendant from selling the property without the intervention of 
the Court. The mortgagee will be entitled to his mortgage debt. 

With regard to costs, defendant No. 1 will be entitled to his costs in the suit, 
his costs to be tacked on to the mortgage claim. He will also be entitled to the 
costs ef the appeal, this also to be tacked on to the mortgage claim. 


Appeal allowed. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Shah. ‘ 
UDHAVJI ANANDJI LADHA v. BAPUDAS RAMDAS DARBAR.* — 

Indian Limitation Act (LX of 1908), Secs. 6.19—Suit for partnership. accounts—Plaintiff 
minor when cause of action accrued—Suit by plaintiff after attaining majority—Acknowledg- 
ment made within extended time—Whether acknowledgment valid and suit within time. ` 

An acknowledgment of liability passed under s. 19 of the Indian Limitation Act, 1908, 
after the expiry of the period of limitation prescribed-in the first schedule to the Act, serves 
to save the bar of limitation, provided it is passed at any time within the extended period 
set out in ss. 4 to 25 of the Act. 

Plaintiff's father and defendant formed a partnership which terminated with the death of 
the former on April 80, 1927, when the plaintiff was a minor. The plaintiff attained majority 
on December 18, 1928, and filed a suit against the defendant for accounts of the partnership 

_ on September 27, 1983, relying on an acknowledgment dated December 8, 1981, to save 
limitation. On the question whether the plaintiff's suit was in time, it was-contended by 
the defendant, that as the acknowledgment was made within the extended period -given by 
s. 6 of the Indian Limitation Act, 1908, such an acknowledgment was not an vey A cals 
within the meaning of s. 19 of the Act and, therefore, the suit was out of time: — 


*Decided, April 18, 1949. First Appeal at Belgaum, in Regular Civil Suit No. 8352 of . 
1888. . 
Ugrankar, Joint Civil Judge (Senior Division) $ -oo ETE 
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Held, that the acknowledgment dated December 8, 1981, was a valid acknowledgment 
under s. 19 of the Indian Limitation Act, that it started a fresh period of limitation, and that, 
therefore, the suit which was filed on September 27, 1933, was within time. : 

Meganial v. Amichand, WVenkataramayyar v. Kethandaramayyar? and Shantaram 
Shankar v. Chintamanrao Bhalchandra, distinguished and dissented from. 

Bat Hemkore v. Masamalli,s Magbtl Ahmad v. Pratap Narain Singh,® Sheo Puilab 
Singh v. Tajanimul Husain, Seshayya v. Subbadu', Sambayya v. Subbayya* and 
Kishan Singh v. Sardar Ali,’ relied on. 


Oxe Ramdas Darbar and Udhavji (defendant No. 1) were partners in a Ginning 
Mill concern which they started in 1904. Ramdas Darbar died on April 80, 1927, 
deaving his minor son Bapudas (plaintiff). 

The plaintiff who attained majority on December 13, 1928, filed a suit against 
‘defendant No. 1 and others on September 27, 1988, for dissolution of partnership 
and for accounts alleging that even after the death of his father the partnership 

“continued. The plaintiff relied on various acknowledgments dated January 7, 
1928; August 25, 1981; December 8, 1981; August 8, 1982; August 25, 1982, 
and J uly 22, 1988, to bring the suit within time. 

On August 28, 1985, the plaintiff applied for amending the pan for alleging an 
alternative cause of action, namely that in the event of its being held that there 
was no subsisting partnership after the death of his father, accounts should be taken 
on the footing that the partnership stood dissolved on his death. This application 
was rejected by the trial Court. On appeal the High Court held that the trial 
‘Court was in error in not granting the amendment and made an order allowing 
the amendment but made it conditional upon the question being considered by the 
trial Court whether the plaintiff’s cause of action would have been, barred at the 
‘date the amendment was applied for. 

The trial Court declared that the partnership was dissolved on April 80, 1927, 
and that Rs. 46,880 were due to the plaintiff from the defendants. In his judgment 
the trial Judge observed as follows :— 

“ The illustrations (b) and. (c) below s. 6 say that the time begins to run against the plaintiff 
from the date on which the disability ceases. The illustrations are to be taken as part of the 
statute (Lala Balla Mal v. Ahad Shah, 21 Bom. I.R. 558, p.c.). They are of relevance and value 
dn the construction of the text of the ssction (Mahomed v. Yeohpoi Gark, 19 Bom. L.R. 157, p.c.). 
Tf the time as } rescrihed in the first schedule does not commence to run at all'until the disability 
thas ceased, for the purpose of computation of the ‘ prescribed period’ in s. 19 or wherever that 
‘expression ocours, the starting point must necessarily be taken as the date on which the disability 
«continues for a period longer than the period mentioned in col. 2 of the first schedule, 8. 19 may 
mot be available to the plaintiff at all as it is rarely that a liability or right is acknowledged unless 
there is an assertion by the person claiming it, and it is implicit in s. 6 that a person under dis- 
ability is unable to assert his right. See the observations of his Lordship Mr. Justice Beaman in 
-Vishram v. Tabaji, 15 Bom. L. R. 848, 849. To require in such cases that the first acknowledg- 
‘ment must be within the period prescribed by col. 2 of the first schedule even though the plaintiff 
‘was under a disability at the date stated in col. 8 of the first schedule and though the time as 
stated in col, 2 had not started to run against him would be giving the expression ‘ period 
prescribed’ in s. 19, a meaning “ which has the effect of ean a right to sue before that 
wight has effectively arisen.” -The observations of his Lordship, Sir John Beaumont, Chief Justice, 
in this connection are to be found in Ganpat v. Hanamgouda, 85 Bom. L.R. 956, 959 ‘in construing 
acts of limitation, the Courts must also remember that the object of the Legislature is to induce 
people to be active in the assertion of their rights, and penalize those who sleep upon their rights, 
and if it is possible to avoid giving a statute of limitation a meaning which has the effect of 
‘destroying the right to sue before that right has effectively arisen I think the Court should do so,’ 
‘Those obervations are applicable to the facts ¢f the present case. 

I, therefore, hold that Exh. 60 is a valid acknowledgment under s. 19, and a fresh period of 
three years has to be computed from the date thereof. This suit was filed within such period 
and is within limitation.” 

Case 80 Bom. L. R. 788. s. c. 87 Bom. L. R. 583. 
1889) I. L. R. 18 Mad. 135. 1926) I. L. R. 40 All. 67. 
fone) 44 Bom. L. R. 522. 1980) I. L. R. 54 Mad. 445. 
1902) I. L. R. 26 Bom. 782, 988] Mad. 480. 
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The defendants appealed to the High Cours. 


K. G. Datar, for the appellants. 
C. K. Daphtary, Advocate General, with G. R. Madbhavi and K. R. Bengeri,. 


for respondent No. 1. 


Cuacia G. J. This is an appeal from a decree passed by the Joint Civil Judge, 
Senior Division, Belgaum, in a partnership act:on, and the facts leading up to this. 
litigation may be briefly stated. 

A partnership was started between the plaintiff’s father and defendant No. 1 
in 1904 and the plaintiff’s father died on April 80, 1927. The plaintiff filed. 
the suit from which this appeal arises for dissolution of partnership and for accounts 
alleging that even after the death of his father the partnership continued. On 
August 28, 1985, the plaintiff applied for amending the plaint for alleging an 
alternative cause of action, and the alternative cause of action was that in the- 
event of its being held that there was no subsisting partnership after the death of 
the plaintiff’s father, accounts should be taken on the footing that the partnership 
stood dissolved on the death of the plaintiff’s father. That application was rejected. 
by the trial Court, and the trial Court holding that there was no subsisting partner- 
ship after the death of the plaintiffs father, dismissed the plaintiff’s suit. An 
appeal was pame to this Court, being First Appeal No. 164 of 1988. This. 
Court took the view that the Court below was n error in not granting the amend- 
ment. It took the same view as the trial Court with regard to the original cause 
of action, pleaded by the defendants. But Mr. Justice Divatia in delivering the- 
judgment of the Court thought that it was open to the plaintiff at its inception to 
plead an alternative cause of action which was inconsistent with the first cause 
of action, and if that were possible, there was no reason why an amendment should 
not be permitted to plead an inconsistent cause of action at a subsequent stage of 
the suit. It was then urged upon Mr. Justice Divatia that the question of limita- 
tion would have to be considered. Mr. Justice Divatia realised the force of that 
argument, but he observed that it was not possible for the Court to go into the 
question of limitation and therefore, as I read the judgment, Mr. Justice Divatia 
was under the impression that the trial Court would go into the question as to- 
whether the plaintifi’s cause of action would have been barred at the date the- 
amendment was applied for, namely, August’ 28, 1985; and after considering 
that and if it was not so barred, the amendment should be allowed. But Mr. Justice- 
Divatia then went on actually to make the order allowing the amendment but made 
this order conditional upon the question of limitation being considered by the 
Court below. Now, when the matter went bac to the trial Court, both the parties 
proceeded ‘on the assumption that the amencment had already been made. The 
defendants contended that the amendment could not relate back to the filing of 
the suit and, therefore, limitation should be considered as from the date of the 
amendment. The plaintiff contended that the amendment did relate back to the 
date of the filing of the suit, and if the suit was not barred, the alternative cause 
of action asked for would also be in time. The learned Judge took the view 
that it did relate back to the date of the filing cf the suit, that the suit was in time- 

‘and that, therefore, no question of limitation arose. Now, Mr. Datar before us. 
has very fairly conceded that it is not open to him to argue that the amendment 
could not relate back to the filing of the suit, and what he has urged and urged very 
strenuously is that the proper effect to be given to the judgment of the High Court 
is that we must consider whether the cause of action-was barred on August 28, 1985, 
when the application for amendment was made, and if we come to that conclusion 
we should hold that the learned Judge wes m error in allowing the amendment. 
Unfortunately it is too late in the day to put forward this argument. This argu- 
ment was in fact not presented to the Court below; but as I have already said, 
parties proceeded on the assumption that the order for amendment was made and 
Mr. Justice Divatia’s own judgment does indicate as if the High Court had made- 
the order. Therefore in our opinion it is not open to Mr. Datar now to contend 
that the order for amendment should not have been made till it was ascertained 
whether the cause of action would have been barred or noton August 28, 1985.. 
The argument loses some of its importance because in our opinion, as I shall 
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presently point out, even if Mr. Datar’s argument is accepted, as a matter of fact 
the cause of action of the plaintiff was within time even on August 28, 1985. 

Now, the main point that has been argued in this appeal is the question of 
limitation. If this is a suit for accounts of a dissolved partnership, the suit would 
be barred within three years of the death of the plaintiff’s father and that would 
be April 80,1980. Now, it is important to note in this connection that the plaintiff 
was born on December 18, 1910, and therefore he attained majority on Decem- 
ber 18, 1928. Therefore when the cause of action accrued, the plaintiff was a 
minor, and under s. 6 of the Indian Limitatioh Act he would be entitled to file a suit 
within three years of his attaining majority. That would be on December 18, 
1981. The suit has been filedon September 27, 1988. Therefore, prima facie the 
suit is out of time. Now, in order to save limitation, the plaintiff has relied on 
various: acknowledgments. These are exhibits Nos. 58 to 68 and the dates res- 
pectively are January 7, 1928, August 25, 1981, December 8, 1981, August 8, 1982, 
August 25, 1982, and July 22, 1988. 

The material acknowl ent which we have to consider is the acknowledgment 
of December 8, 1981, exhibit 60, because if that is a valid acknowledgment, it is 
. not disputed that the suit filed on September 27, 1988, would be within time. It 
will be noticed that this acknowledgment has been passed within three years of 
the date‘on which the plaintiff attained majority, namely, December 18, 1928. 
It is not disputed that this particular document does constitute an acknowledgment 
of liability. The objection that is raised toit is that it cannot constitute an 
acknowledgment within the meaning of s. 19 of the Indian Limitation Act and 
cannot start a fresh period of limitation. Now, the argument advanced by 
Mr. Datar briefly put is this. Mr. Datar says that under s. 19 of the Indian 
Limitation Act an acknowledgment must be made within the period prescribed 
for a suit under the schedule to` the Limitation Act. If an acknowledgment is 
made within the extended period given by s. 6 of the Indian Limitation Act, then 
such an acknowledgment is not an acknowledgment within the meaning of s. 19 
‘and it cannot start a fresh period of limitation ; and, therefore, Mr. Datar contends 
that on the plaintiff attaining majority'on December 18, 1928, by reason of s. 6 
he could file a suit within three years thereafter, but that was not the period of 
limitation prescribed by the Indian Limitation Act, The period of limitation 
prescribed was three years from April 18, 1927, and the further period of limitation 
was an extended period given to the plaintiff by reason of.s. 6 of the Indian Limita- 
tion Act, and as the acknowledgment was passed not within the prescribed period 
of limitation but within the extended period, the plaintiff cannot avail himself of 
this acknowledgment and the suit is out of time. 

In order to understand and appreciate this argument, it is necessary to look 
at the scheme of the Limitation Act. Part IL of the Limitation Act deals with 
limitation of suits, appeals and applications; and s. 8 provides that subject to the 
provisions contained in ss. 4 to 25 (inclusive), every suit instituted after the period 
of limitation prescribed therefor by the first schedule shall be dismissed. Now 
turning to the first schedule, it contains three columns: col. 1 deals with the 
description of suit, col. 2 lays down the period of limitation, and col. 8 indicates 
the time from which the period of limitation is to run; and, therefore, by reason 
of s. 8, if a suit is filed after the period of limitation prescribed in col. 2 has expired, 
that suit shall be dismissed. But it is important to note that s. 8 specifically - 
provides for the provisions contained in ss, 4 to 25. Therefore; it is fallacious to 
contend that a suit is liable to be dismissed merely by looking at the first schedule 
and satisfying oneself that the period of limitation therein set out has expired. 
The scheme of the Limitation Act is to determine the period of limitation not 
“ merely by looking at the first schedule but by looking at the first schedule in con- 
junction with ss. 4 to 25 which also deal with limitations of suits, appeals and 
applications. Then we come to s. 6 with which we are concerned and that deals 
with legal disability. That section provides that where a person entitled to 
institute a suit—I am dealing with the material part of the section—is, at the time 
from which the period of limitation is to be reckoned, 4 minor, he may institute the 
suit within the same period after the disability has ceased, as would otherwisc 
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have been allowed from the time prescribed therefor in the third column of the 
first schedule. Now, this section can only apply to those persons who suffer from 
a legal disability at the time when they are entitled to institute a suit, and the 
concession made to them by the Legislature is that they are entitled to file a suit 
within the same period after the disability has ceased as they would otherwise 
have been entitled to file from the time prescribed in the third column of Sch. I. 
Therefore, in their case as it were time begins to run from the cessation of their 
disability and the period of limitation is the same as provided in the second column 
of Sch. I; but with this reservation that by reason of s. 8 the period of limitation 
after thé cessation of their disability is not tc be more than three years. Then 
s. 9 enunciates a very important principle of the law of limitation and that is that 
where once time has begun to run, no subsequent disability or inability to sue stops 
it. Therefore, an intervening disability cannot be availed of under s. 6 of the 
Limitation Act. It is only when the legal disability is at its inception at the time 
when a person becomes entitled to file a suit that he can avail himself of the pro- 
visions of s. 6. But if a person is under no legal disability when the right to sue 
accrues to him and then a legal disability intervenes, he cannot avail himself of the 
special concession made by s. 6 of the Indian Limitation Act. 


Then we come to s. 19 of the Indian Limitation Act and that deals with acknow- 
ledgments and provides that where, before the expiration of the period prescribed 
for a suit in respect of any property or right, an acknowledgment of liability in 
respect of such property or right has been made in writing signed by the party 
against whom such property or right is claimed, or by some person through whom 
he derives title or liability, a fresh period of limitation shall be computed from the . 
time when the acknowledgment was so signed. Therefore, it is clear that an 
acknowledgment starts a fresh period of limitation, and the one condition that has 
got to be satisfied is that the acknowledgment must be made before the prescribed 
period of limitation has expired. Now, the whole controversy centres on this: 
whether it could be said in the case of a miror who is entitled to file a suit after 
his legal disability has ceased that the period of’limitation had already expired 
arid he was filing a suit by virtue of some special concession made under s. 6 of the 
Indian Limitation Act although the period of limitation had expired. Mr. Datar 
contends that s. 19 must be read to mean that an acknowledgment can only be 
validly made provided it is made within the period of limitation prescribed in the 
first schedule. Now,I see nc warrant to read the section in the manner suggested 
by Mr. Datar. The section itself does not refer to the schedule and, as I have 
pointed out, when one turns to s. 8, the period of limitation for suits is not that which 
is prescribed in the first schedule, but it is that which is prescribed in the 
first schedule read with ss. 4 to 25 of the Indian Limitation Act; and, therefore, 
when we look at the first schedule and read it along with s. 6, the period of limitation 
prescribed for a suit by a minor is not the period mentioned in the first schedule, 
but a special period as mentioned in s. 6 of the Act. Therefore, in the case of a 
minor it cannot be said that the period prescribed for a suit has expired till the 
period of limitation laid down in s. 6 has elapsed. Therefore, in this case when 
the acknowledgment was given on December 8, 1981, the period of limitation 
within which the plaintiff could have filed tke suit had not expired because he 
had attained majority on December 18, 1928, and he could have filed a suit under 
” s. 6 of the Indian Limitation Act till December 18, 1981. 

Now I will briefly refer to the authorities that have been cited at the bar on 
this point, and considerable reliance is placed upon a decision of a divisional bench 
‘of this Court, and Mr. Datar says that that bench has taken a contrary view to the 
one we are suggesting tobe the correct view of the law and that decision is binding 
on us. Undoubtedly if a divisional bench decides a question of law, it is binding 
‘on subsequent benches unless it is possible to distinguish the decision on the facts 
of that particular case. I will presently refer to that decision, and in my opinion 
the part of that decision on which Mr. Datar relies is only, with respect, obiter 
which it was unnecessary to decide, because the Court could have decided that case 
on a much narrower and simpler point, THis case is reported in Magañlal v. 


1949.] UDHAVJI ANANDJI 0. BAPUDAS (4.c.3.)}—Chagla C. J. 885 


Amichand. In that case the defendant borrowed a certain sum from the father 
of the plaintiff in 1898. The plaintiff’s father died in 1904, leaving him surviving 
two minors. On October 20, 1914, the defendant passed a khata to the 
„minors; and passed another oneon January 4, 1918. Maganlal, one of the 
two. minors, attained majority on July 26, 1916. Another khata was passed on 
December 28, 1920, and the suit was filed on December 22, 1928, and the khata 
which was relied upon as an acknowledgment was the khata of December 28, 1920. 
Mr. Justice Patkar and Mr. Justice Baker held that the acknowledgment was given 
after the expiration of the period of limitation and that thesuitwasbarred. Now, 
the reasoning of the learned Judges was that, according to s. 19, the acknowledg- 
ment of liability must be made before the expiration of the period prescribed there- 
for in the first schedule and not before the expiration of the period within which 
the suit must be brought. Therefore, an attempt was made to distinguish between 
the period of limitation and the right to file a suit, and this distinction was attempt- 
_-ed to be pursued by pointing out that under s. 6 a minor is given a right to filea 
suit but the period of limitation has already expired under the first schedule to 
the Limitation Act. Now, with very great respect this distinction is not borne out 
either by the scheme of the Limitation Act or by the language of s. 6 and s. 19. 
It is true that s. 6 does speak of a minor instituting a suit but it states that he may 
institute a suit within the same period after the disability has ceased as would 
otherwise have been allowed from the time prescribed therefor in the third column 
of the first schedule. Therefore, s. 6 really substitutes in the case of a personal 
disability a different time from which limitation begins to run to the one that is 
prescribed in the first schedule. And again, with respect, the learned Judges 
have not attached any importance to the language of s. 8 of the Indian Limitation 
Act to which I have already drawn attention. The fallacy underlying the argu- 
ment which has been accepted by the Court in that case is that the period of 
limitation is prescribed under the Indian Limitation Act only under the first 
schedule irrespective of what ss. 4 to 25 might provide. But even though we might 
consider, again speaking with very great respect, the view of this bench to be 
erroneous, we would be bound to follow it but for the fact that this case could 
have been simply decided on the narrow point that the cause of action accrued to 
the plaintiff’s father when the money was lent by hin in 1898, and as limitation 
would have begun to run against him from the date when the loan was made, 
namely, 1898, under s. 9 the running of time could not have been stopped. There- 
fore, the fact that on his death he left minors who were under | disability had 
no bearing whatever on the question of limitation. Up to October 20, 1914, in 
that case the khatas passed were within three years of each other and therefore 
they had started a new period of limitation under s. 19 of the Indian Limitation 
Act. Then came the khata which was passed on January 4, 1918, which was 
after a period of three years and, therefore, that khata could not be a proper 
acknowledgment within the meaning of s. 19, it having been given after the expira- 
tion of the period of limitation, and therefore the suit was clearly barred by limita- 
tion. The question as to what was the effect of this khata being given after the 
plaintiff had attained majority did not arise for decision at all, because s. 6 had no 
application as the cause of action accrued not to a person under disability but it 
accrued to a person who was under no disability and who could have filed a suit 
on his own cause of action. 

Mr. Datar very ingeniously says that this decision refers to a Madras case 
Venkataramayyar v. repeat dee where it has been held that when an 
acknowledgment is given when the plaintiff was a minor, it starts a fresh period of 
limitation and the minor is entitled to avail himself of s. 6 of the Indian Limitation 
Act and file a suit three years after attaining majority, and, says Mr. Datar, that 
as the divisional bench accepted the Madras decision as good law, they could not 
have held that the suit was barred by reason of s. 9 of the Indian Limitation Act. | 
A fresh cause of action accrued to the minor when an acknowledgment was passed 
on October-20, 1914, and, therefore, the minor was entitled to sue three years 
after the disability had ceased and therefore it became necessary to consider what 
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was the effect of the acknowledgment of January 4, 1918, as it was given when 
the minor had attained majority and was no longer under a disability; and therefore 
Mr. Datar says that the decision is binding on us as it was given by a divisional 
bench. Now, turning to this Madras case ( Venkataramayyar v. Kothandaramayyar), 
with respect to the learned Judges who decided that case, they have attached no 
proper importance at all to s. 9 of the Indian Limitation Act. In that case the 
plaintiff sued on a registered bond executed to his late father on June 20, 1870. 
The plaintiff’s father died in 1875, leaving the plaintiff a minor and therefore the 
suit would have been barred on June 20, 1875, but the defendants made acknow- 
ledgments of their liability in 1876 and 1877 and the suit was filed in 1887. The 
plaintiff attained majority in 1885 and what the Court held was that as acknow- 
ledgments were given when the plaintiff was a minor, an entirely new period of 
limitation started from the date of the acknowledgment and the plaintiff was 
entitled to avail himself of the provisions of s. 6 of the Indian Limitation Act 
as he was a minor when this new period of limitation started and he was entitled 
to file a suit three years after he attained majority. It is perfectly true that an 
acknowledgment under s. 19 of the Indian Limitation Act does start a fresh period 
of limitation; but this is a fresh period of limitation, in relation to the period which 
is already running which has not expired and before the expiration of which the 
acknowledgment is given. But this fresh period of limitation does not mean that 
by reason of it the plaintiff becomes entitled to file a suit and that any cause of 
action accrues to him. The cause of action is already there. His right to file 
a suit is already there and before the period of limitation expires which would 
have precluded him from filing a suit or enforcing his cause of action, an acknow- 
ledgment is given which starts a fresh period of limitation. Therefore, itis difficult 
to understand how s. 6 of the Indian Limitation Act can apply where the person 
entitled to file a suit was not under a disability. As I have pointed out in the 
Madras case (Venkataramayyar v. Kothandaramayyar), the right to file a suit was 
with the father. The cause of action had accrued to the father and it is impossible 
to accept the position that merely because an acknowledgment was given within 
the period of limitation, it conferred a new cause of action upon the minor which 
entitled him to avail himself of the concession of s. 6 of the Indian Limitation Act. In 
our opinion Venkataramayyar v. Kothandarcmayyar was not correctly decided 
and it does not represent the correct law as to the effect of an acknowledgment 
given to a minor where the cause of action had accrued already and the right to 
institute a suit had already arisen. If Mr. Justice Patkar and Mr. Justice Baker 
in Maganlal v. Amichand* had followed Venkataramayyar v. Kothandaramayyar, 
after carefully considering it, I agree with Mr. Datar that the law laid down by 
that decision would really have been incorporated in Maganlal v. Amichand. 
But we do not find in the judgment either of Mr. Justice Patkar or Mr. Justice 
Baker any consideration of the decision in Venkataramayyar’s case at all. They 
accepted it as correct law and proceeded to decide the other question which, 
according to us, was erroneously decided. I shculd like to refer to another Bombay 
case before I turn to the decisions of other High Courts, and that is a recent decision 
reported in Shantaram Shankar v. Chintamanrao Bhalchandra*. Mr. Justice 
Macklin has taken the same view as the Madras High Court, and he has held that 
where the plaintiff is a minor, not at the date of the original cause of action but 
at the date of the acknowledgment made subsequently by the defendant, he can, 
under the combined operation of ss. 6 and 19 of the Indian Limitation Act, 1908, 
institute a suit within the prescribed period of limitation after his disability as 
minor has ceased. In our opinion this case also has not been correctly decided. 
With respect to the learned Judge, he also has not attached the same importance 
to the provisions of s. 9 of the Indian Limitation Act as he should have done. 
Now in deciding Maganaial v. Amichand, the learned Judges thought that they 
_7were following an earlier decision of this Court reported in Bai Hemkore v. Masamalli.* 
That was a judgment of Sir Lawrence Jenkins, Chief Justice, and it really turned ' 
on the construction of s. 5 of the Indian `'Limitazion Act which corresponds now to 
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s. 4, In that case an acknowledgment was passed after the period of limitation 
had expired, but it was passed on a date when the Court being closed the plaintiff 
could not file the suit and under s. 4 a right was given to him to file the suit on the 
next day when the Court re-opened. The argument that was submitted to the 
bench there was that inasmuch as under s. 4 of the Indian Limitation Act the 
plaintiff had a right to institute the suit, the cause of action was still subsisting 
when the acknowledgment was given, and therefore it was contended that under 
s. 19 a fresh period of limitation began. But as pointed out by the learned Chief 
Justice, the suit could have been instituted not because the period of limitation 
prescribed for the suit had not expired, but because notwithstanding the expiration. 
of that period, a special right under the provisions of s. 4 was given to the plaintiff 
to institute the suit on the day on which the Court re-opened; and this view of 
our Court has been accepted and emphasized by the Privy Council in Magbul 
Ahmad v. Pratap Narain Singh}, to which I shall now refer. In that case their 
Lordships of the Privy Council pointed out that s. 4 merely provided that if the 
prescribed time for a civil proceeding expired when the Court wasclosed, it could 
be commenced on the day when the Court re-opened; the section did not alter the 
period prescribed for the proceeding. But under s. 14 and similar sections, certain 
periods were to be excluded in computing the prescribed period; the effect was 
that any days so excluded had to be added to what was primarily the prescribed 
period. Their Lordships of the Privy Council were considering s. 14 of the Indian 
Limitation Act; but in our opinion those observations would also apply to other 
sections of the Limitation Act which have altered the period of limitation, and one 
of those sections is undoubtedly s. 6. 

Now turning to the other High Courts, in the first place Sheo Partab Singh v. 
Tajammul Husain? decided that the ‘period prescribed for the suit”, as that 
expression was used in s. 19 of the Indian Limitation Act, 1908, was not limited 
strictly to the period prescribed by Sch. I. There they were considering s. 81 of the 
Act which gave to a mortgagee an exra period of limitation, and they also held 
that an acknowledgment of the mortgage-debt which was otherwise valid would 
not be the less so if it were given after the period prescribed by art. 182, provided 
that it was within the additional period allowed by s. 81; and in the judgment 
` they have correctly distinguished the decision reported in Bat Hemkore v. 
Masamalli?. They point out that s. 4 does not lay down any special period of 
limitation for any kind of suit. They also refused to limitthe meaning of the words 
used in s. 19 of the Indian Limitation Act ‘‘before the expiration of the period 
prescribed.” They say that a period for a suit can be prescribed by a section of the 
Act as well as by an article of the schedule. 

Then in Seshayya v. Subbadu* the High Court there took the same view with 
regard to an acknowledgment made during the extended period given by s. 81 
of the Act. Then again in Sambayya v. Subbayya’ certain time had to be ex- 
eluded which had been taken up in prosecuting proceedings in a wrong Court, 
and the Madras High Court held that the word “prescribed” in s. 19 of the Indian 
Limitation Act was not limited to the period mentioned in the first schedule of the 
Act; in computing the period prescribed, the period which a party is entitled to 
exclude under any law for the time being in force should be taken into account. 
Therefore, the period a party is entitled to exclude is to be added to the period 
prescribed in the first schedile, and if an acknowledgment is made within that 
period, the acknowledgment would be a valid acknowledgment under s. 18. 

The Lahore High Court in Kishan Singh v. Sardar Ali’ has gone further than the 
other High Courts, because that High Court has taken the view that an acknow- 
ledgment would be a good acknowledgment even if made within the period pres- 
cribed by the schedule read with s. 4 of the Indian Limitation Act. As I have 
pointed out already, our High Court has taken a different view in the case report 
in Bai Hemkore v. Masamallt. . 


1 (1985)-L. R. 62 I. A. 80, s. C. 4 Bom. L. R. 608. 
s. c. 37 Bom. L. R. 383. 4 (1980) I. L. R. 54 Mad. 445. 
2 (1926) I. L. R. 49 Al. 67. 5 [1988] Mad. 489. 


8 (1902) I. L. R. 26 Bom. 782, 6 [1987] A. L R. Lah. 162. 
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Therefore, in our opinion the acknowledgment dated December 8, 1981, was a 
valid acknowledgment under s. 19 of the Indian Limitation Act, that it started a 
fresh period of limitation and therefore the suit which was filed on September 27, _ 
1988, was within time. I should also like to consider a subsequent acknowledg- 
ment, Ex. 62, which is dated August 25, 1982. It is suggested by Mr. Datar that 
this particular document does not acknowledge any liability. It is written by the 
defendant to the plaintiff and it tells the plaintiff that the plaintiff owes the defend- 
ant a large sum of amount; and then it goes on to say that there are certain 
previous accounts and after the previous accounts were looked into, if-the plaintiff 
still wanted money, he could be given the same. Now, this letter in our opinion 
clearly admits that there are subsisting accounts between the parties, and once an 
admission is made of subsisting accounts, there is a clear acknowledgment of lia- 
bility to render accounts and to pay whatever is due.. It is perfectly true that this 
letter does not contain any promise to pay the amount that might be due on the 
taking of accounts, but an acknowledgment of liability is different from a promise 
to pay. There might be an acknowledgment cf liability under s. 19 of the Indian 
Limitation Act without a promise to pay, and the Privy Council in Maniram v. 
Seth Rupchand construed the expression ‘for the last five years he had open and 
current accounts with the Deceased” as a clear admission of open and current 
accounts, that either party had a right to an account, and that whoever turned 
out to be debtor was bound to pay. Therefore, if this is a valid acknowledgment 
under s. 19—as in our opinion it is—then clearly at the date when the application 
for amendment was made, namely, August 28, 1985, any suit that might have been 
filed on the alternative cause of action would also have been in time. 

The next contention urged by Mr. Datar is that the learned Judge was in error 
in passing á decree not only against defendant No. 1 but also against defendants 
Nos. 2 and 8 to the extent of assets of the joint family come to their hands. De- 
fendants Nos. 1, 2 and 8 constituted a joint and undivided Hindu family during 
all material times. There is nothing in Hindu law to prevent a member of a 
jomt family becoming a partner with a stranger. Whether a karta becomes a 

artner in his own right and incurs liabilities only personally or whether a joint 
amily becomes a partner is always a question of fact and must be decided on the 
circumstances of each case. Now, in this parzicular case the learned Judge has 
drawn attention to the evidence on record which clearly goes to show that the 
partner of the plaintiff’s father was not defendant No. 1 but the joint family of 
which he was the karta. The name of the joint family firm was Anandji Shekhi 
Ladha and the joint family firm did business similar to the partnership business, 
and defendant No. 1 in his evidence stated that after the death of the plaintiff’s 
father his family owned a factory, namely, the Laxmi Cotton Ginning and Pressing 
Factory, which was the factory worked by the partnership in suit. Then the 
learned Judge also points out that in a letter dated May 5, 1914, the plaintiff's 
father wrote to defendant No. 1 suggesting a signboard in which the names of the 
proprietors appeared as Shet Anandji Shekhi Ladha and Shet Ramdas Vithaldas 
Darbar which was the name of the plaintiff’s father, and this suggestion was 
accepted by defendant No. 1. This shows that the partner was nct defendant 
No. 1 but the joint family firm of Anandji Shekhi Ladha. Therefore, we see no 
reason to interfere with the finding of the learned Judge that the partnership 
consisted of the plaintiff and the joint family firm of Anandji Shekhi Ladha. 

The next contention urged by Mr. Datar is with regard to the interest allowed 
by the learned Judge. What the learned Judge has done is this. He finds that 
a sum of Rs. 21,500 is the amount which comes to the share of the profits payable 
to the plaintiff’s father which remained unpaid at the time of his death. He also 
values the assets of the firm at Rs. 98,579 and therefore the one-half share coming 
to the plaintiff was at Rs. 49,289-8-0, and he has allowed interest at 6 per cent. on 
Rs. 49,289-8-0 and on Rs. 21,500 for six years from the date of the dissolution tilf 
the date of the filing of the suit. This interest comes to Rs. 25,880. Now, Mr. 
Datar’s grievance is that when the partnership was subsisting the Partnership 


1 (1906) L. R. 88 I. A. 165, 8. œ 8 Bom. L. R. 501. 
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Act of 1982 had not come into operation, and the interest that has been allowed 
by the learned Judge has been under s. 87 of the Indian Partnership Act, 1982. 
Now, s. 87 merely embodies a well-recognized principle of partnership law, and 
that principle is that after the dissolution of a partnership firm a partner has the 
use of partnership assets or the profits which are attributable to the share of a 
partner and he must either pay interest or he must pay the profits which have 
resulted by the use of these moneys. In this case the plaintiff elected to take 
interest and therefore in allowing interest all that the learned Judge has done is 
to give effect to a principle which must be accepted independently of s. 87 of the 
Indian Partnership Act. 
Then Mr. Datar has contended that the learned Judge should not have given 6 
er cent. rate of interest because that rate was only prescribed after the Indian 
artnership Act was passed; but in prescribing that rate of interest the Legislature 
gave effect to what it thought was the proper rate of interest which a partner 
should pay when he uses the moneys belonging to the other partner. It is not 
as if the Legislature arbitrarily fixed the rate of interest at 6 per centfrom 1982 and, 
therefore, we again see no reason why we should interfere with the rate of interest 
fixed by the learned Judge. l 

The final contention of Mr. Datar is that although his client might be liable to 
pay interest from the date of dissolution up to the date of the filing of the suit, 
he should not be made to pay any interest from the date of the filing of the suit 
till the amount was ascertained by the decree in suit as to what he was liable to 
pay. The argument of Mr. Datar is that in a suit for accounts no interest is pay- 
able till accounts are taken and amount ascertained. As a general principle 
this contention is unexceptionable, but in this particular chse it has been found as a 
fact that the defendants had the use of partnership moneys and assets and there- 
fore it is impossible to contend that although they should pay interest for these 
moneys and interest from the date of the dissolution of the partnership till the 
date of the filing of the suit they should pay no interest whatever from the date 
of the filing of the suit till the passing of the decree and use these moneys and 
make profit out of them without paying anything to the other partner whatsoever. 
The principle to which-Mr. Datar refers only applies to those cases where a partner 
has not the use of the partnership assets and then the interest would only be allow- 
able after the amount is ascertained on the taking of accounts as due by one partner 
to the other. 1 

‘The final appeal that Mr. Datar has made is that we must reduce the rate of 
interest from the date of the filing of the suit to 4 per cent. which is at present 
the recognized rate of interest. which the Court allows from the date of the filing 
of the suit. It is perfectly true that awarding interest from the date of the filing 
of the suit is discretionary with the Court under s. 84 of the Civil Procedure Code, 
but the Advocate General has drawn our attention to the fact that this is a case 
where a partner had the use of partnership moneys and assets in the same way 
after the filing of the suit as he had before the filing of the suit and after the dissolu- 
tion of the partnership, and there is no reason in principle as to why he should pay 
6 per cent. interest for the assets and moneys up to a particular point and pay four 
per cent. after a certain point of time. It is difficult to answer that argument, 
and we regret we cannot respond to the appeal made by Mr. Datar. 

The result is that the decrée of the lower Court is confirmed and the appeal 

dismissed with costs. N 
Appeal dismissed. 
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Before the Howble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
DHONDI GANAPATI PATIL v. ARUTI GOVIND PATIL.* 

Jath State—Merger into Bombay Province—Eatra-Provincial Jurisdiction Aci (XLVI of 1947) 
Notification by Bombay Government—Hindu lew—Adoption—Joint Hindu family—Adoption 
by widow cf deceased coparcener without consent of coparceners—Validity of. 

The rule of the Mitakshara school of Hindu Jaw, as enunciated by the Privy Council in 
their recent decisions, that the widow of a deceased coparcener in a joint Hindu family can 
adopt a son to her husband without the consent of her husband’s coparceners, prevails in the 
State of Jath after its merger into the Province of Bombay on March 8, 1948. 

Tus was an appeal from the State of Jath, which was merged into the Province 

of Bombay on March 8, 1948. 

One Vithoba was the representative watandar patil of the village of Kanthi in 
the Jath State. The parties to the suit were related to Vithoba as shown in the 
following genealogical tree : 





Vithoba 
| l | | | 
Ganapati Govinda Mahadu Dnanu M da. 
= Nabai = Balabai (pltf. 2) : 
pilondi Maruti 
(def. 1.) (pltf. 1) 
(adopted) (adopted) 





Maruti Namdev Pandurang Rajaram 


On Vithoba’s death, his eldest son Ganapati was recognised as the representative 
watandar patil. On the death of Ganapati in 1925 Govinda (the second son of 
Vithoba) was appointed the representative watandar patil. Shortly afterwards, 
Govinda and his three brothers Mahadu, Dnanu and Mukunda, partitioned the 
family properties among themselves. Govinda died in 1985. Thereafter, on 
October 16, 1985, Nabai adopted Dhondi (defendant) as son to her husband 
Ganapati. On January 6, 1986, Balabai, the widow of Govinda, adopted Maruti 
(plaintiff No. 1), who was the eldest son of Mahadu (plaintiff No. 2). 

In 1945, the plaintiffs filed a suit for a declaration that plaintiff Nc. 1 was the 
16 annas watandar patil of Kanthi and for obtaining possession of 4 share in the 
lands belonging to the family of Vithoba, alleging that the adoption of defendant 
was invalid as it was not made with the consent of Ganapati’s coparceners. 

The trial Court and the appellate Court of Jath decreed plaintiff’s claim and 
held following Ramji v. Ghamau (6 Bom. 498) and a decision of the Supreme Court 
of Jath that the defendant’s adoption was invalid for want of consent of co- 
parceners. “ 

On the merger of the Jath State into the Province of Bombay, the defendant 
appealed to the Bombay Hign Court. 


A, A. Adarkar, for the appellant. 
K. J. Abhyankar, for the respondents. 


Cuxeta C.J. A short but interesting point is raised in this second appeal as to 
the law which is applicable to the parties with regard to adoption after the Jath 
State was merged in the Province of Bombay. The District Judge of Jath held 
that a widow of a deceased coparcener was not entitled to adopt without the consent 
of the other coparceners and in doing so he followed a very early decision of this 
Court reported in Ramji v. Ghamau,' and he also followed a decision of the Supreme 
Court of Jath. Now, the Notification issued by the Government of Bombay on 
March 2, 1948, under the Extre-Provincial Jurisdiction Act, 1947, makes provision 
as to the jurisdiction of the High Court and what law it has to administer when 

* Decided, June 23,1949. Second Appeal by B. A. Pawar, Second Class Subordinate 
No. 856 of 1948, from the decision of K. G. Judge at Jath, in Civil Suit No. 61 of 1945. 


Limaye, District Judge, at Jath, in Appeal 1 (1879) I, L. R. 6 Bom. 498, F. B. 
No. 4 of 1948, confirming the decree passed 
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cases which were pending before Jath Courts stand transferred to this Court. By 
s. 4 of that Notification any law relating to any ofthe matters enumerated in Lists 
II and III in the seventh schedule to the Government of India Act, 1985, or any 
notification, order, scheme, rule, form or by-law issued, made or prescribed under 
any law of the class referred to in cl. (a) as were in force immediately before the 
appointed day in any Deccan State shall continue in force until altered, repealed 
or amended by an order under the Extra-Provincial Jurisdiction Act, 1947. The 
appointed day in case of Jath State was March 8, 1948. Now, adoption is one of 
the subjects that appear in List II of the seventh schedule to the Government of 
India Act, 1985, aad therefore it is clear that unless altered, repealed or amended 
by a proper order under the Extra-Provincial Jurisdiction Act, 1947, all laws relat- 
ing to adoption which were in force in the Jath State before March 8, 1948, would 
continue in force. Section 5 of the Notification confers jurisdiction upon this Court 
to deal with mafters which were pending in the Jath Courts and sub-cl. (2) of that 
section provides that the High Court of judicature at Bombay shall dispose of the 
same in accordance with the law continued in force or applied under paragraph 4 
as if the cases, suits, appeals and other proceedings were instituted beforeit. There- 
fore, reading ss. 4 and 5 we must dispose of this appeal in accordance with the law of 
adoption which was in force in the Jath State prior to March 8, 1948, and the narrow 
point that we have to consider is what was the law with regard to adoption in force 
in the Jath State before the appointed day. 

The parties before the District Judge, Jath, were governed by the law of Mitak- 
shara and the law of adoption according to Mitakshara applied to the parties. There 
is no statute law which has amended or altered or repealed any of the provisions of 
the law of Mitakshara relating to-adoption, and therefore what we have to deter- 
. mine is what is the law of adoption according to Mitakshara and which would govern 

the rights of the parties. Is it permissible under the law of Mitakshara for a widow 
of a deceased coparcener to adopt a son to her husband without the consent of her 
husband’s other coparceners ? Now, the Privy Council in a series of decisions has 
clarified and elucidated the law of adoption. It would be erroneous to say that the 
Privy Council has in any way altered or amended the Hindu law of adoption. All 
that the Privy Council has done is that it has interpreted the Hindu law and has 
laid down what the law really was and what it should always have been, and accord- 
ing to the Privy Council decisions Ramji v. Ghamau is no longer good law and a 
widow governed by the law of Mitakshara can adopt to her husband without the 
consent of her co-parceners. If that be the law, then that was the law which was 
prevalent in the Jath State before the appointed day and the decision of this appeal 
must be given according to that law. i 
` Mr. Abhyankar for the respondent contends that the law in Jath State was what 
- the Supreme Court of the Jath State laid down that the Courts in the Jath State 
were bound by the decisions of the Supreme Court and they had to decide according 
to those decisions. We find no fault with the judgment of the Distict Judge of 
Jath because in coming to the conclusion that he did he was following his own high- 
est tribunal. But we see no reason why wein this High Courtarein any way bound 
by the view taken by the Supreme Court of Jath as to the true interpretation of 
the Hindu law of adoption. The Supreme Court did not legislate, did not make laws. 
All that it did was that it interpreted Hindu law just as this High Court in Ramji 
v. Ghamau had done. But now after the recent Privy Council decisions we know 
that the interpretation on the Hindu texts in Ramji v. Ghamau was not the proper 
interpretation, and thereforeif the Supreme Court continued to apply the same law 
as laid down in Ramji v. Ghamau, with respect to that Court, it was acting erron- 
eously. Therefore, we must now apply the Hindu law as finally interpreted by the 
Privy Council and there can be no doubt, and it is not disputed that ifthatis the 
correct position, the decision of the lower appellate Court was wrong and it must be 

reversed and it must be held that the adoption made by the widow was à valid 
one. 

The result is the appeal will be allowed and the suit dismissed. No order as to 


costs throughout, 
Appeal allowed. 
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Before Mr. Justice Shah. 
GOPAL ANANT PRABHU v. ANANDRAO VISHNU PHANSE.* 
Presidency Small Cause Courts Aci (XV of 1882), Secs. 46, 47, 41—“Occupant,” meaning of— 
Recovery of possession of immeveable property—Summons for eviction—Stay of proceedings 
for bringing suit against applicant for summons—Suit not competent to sub-ienant who is not 
party to proceedings for summons. 

The expression “ occupant,” used in s. 47 of the Presidency Small Cause Courts Act, 1882, 
means only a person who was a party to the proceedings filed under s. 41 of the Act, and not a 
person who is or claims to be in possession (e.z. a sub-tenant), either at the time of the 
institution of those proceedings or thereafter, but who has not been sued. 

\ Gangaram v. Santosh Kumar,! relied on. 

Quaere, whether it is open, after the disposal af an application filed under s. 41 of the 
Presidency Small Cause Courts Act, when an order bas been passed for delivery of possession 
to a person who is bound by that order, to contecd that an action taken in furtherance or 
execution of an order lawfully passed by a Court competent to pass that order is an act of 
trespass ? 

ESECTMENT proceedings. 

Anandrao (opponent) was the owner of a building known as Phanse building, 
situate at Kalachowki, Bombay. He had let 2 rooms and 5 shopsin the building to 
Hanumant Naik at a monthly rental of Rs. 184:1-0 per month. Hanumant 
sub-let the premises to Gopal Anant (applicant). 

On December 22, 1946, the opponent gave notice to Hanumant to vacate. 

On February 25, 1947, ‘the opponent filed ejectment application against Hanu- 
mant alone under s. 41 of the Presidency Small Causes Courts Act, 1882. The 
Court passed an ejectment order against Hanumant on August 6, 1947, directing 
the tenant to vacate the premises by November 80, 1948. The order was passed 
before the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
came into operation on February 18, 1948. On the expiry of time given to Hanu- 
mantto vacate, the opponent took out a warrant of possession on December 2, 1948, 
but in taking possession of the demised premises he was obstructed by the sub- 
tenant (applicant). The opponent took out obstructionist notice against the 
applicant, which was decided on December 22, 1948, and the applicant was ordered 
to vacate by May 2, 1949, which period was extended to June 80, 1949, at the 
applicant’s request, 

On June 28, 1949, the applicant applied to tae Court for stay of execution pro- 

ceedings to enable him to file a suit in the H-gh Court against the opponent for 
compensation for trespass, as provided in s. 46 of the Act. 

The application was heard by the Chief Judge of the Bombay Court of Small 
Causes, who dismissed it on July 7, 1949, remarking as follows :— 

“ On a consideration of the provisions of c. vii of the Presidency Small Cause Courts Act, 
I think it is clear that the right to sue for trespass is given by statute under the last part of s. 46 
only to the person or persons against whom the landlord-applicant has made the application 
under s. 41 of the Act, and in consequence the suit that is spoken of by s. 47 is a suit for that 
statutory trespass which can only be maintained by the person who has been made a party to the 
original ejectment proceedings by the landlord and such person alone can take advantage of s. 47 
by filing such a suit for compensation for a statutory trespass. In case he is successful in such 
a suit, he can claim the resulting benefit given to him by the last portion of the section, namely, 
that the decree’ in the suit for trespass will supersede tbe order if any made under s. 48 for eject- 
ment. On the other hand, a person who has got into possession of premises under a tenant, but 
who can claim also a title in himself, which is not merely dependent on the subsistence of the title 
of the tenant, can always resist execution if it is sought to be levied against him, when he himself 
has not been joined by the landlord as a party to the ejectment proceedings ; and if he succeed 
in showing any title in himself, for example under s. 14 of the Bombay Rents, Hotel and Lodging 
House Rates (Contrel) Act, 1947, he is entitled to be sezured in Lis possession, which cannot be 
disturbed under the order in ejectment passed against the tenant.” 


The applicant applied to the High Court iw revision. 


* Decided, July 26, 1949, Civil Revision of M. D. Lalkaka, Chief Judge, Bombay Court 
Application No. 428 of 1949, from the decision of Small Causes, in Suit No. 191/2987 of 1947. 
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S. H. Lulla, with P. A. Gandhi, for the applicant. 
B. K. Thakkar, for the opponent. 


Å 

- Smat J. This is an application in revision under s. 115 of the Civil Procedure 
_ Code, 1908. The petitioner is one Gopal Anant Prabhu who says that he was a 
sub-tenant of certain premises, being rooms Nos. 14 and 15 and shops Nos. 6, 6, 7, 8 
. and 9 on the ground floor of a oo known as No. 11 Phanse Building situate 

at Tulsirampada, Kalachowki, Bombay. The respondent, Anandrao Vishnu, is the 
owner of the property ; and he let out the premises in dispute in the present appli- 
cation to one Hanumanta Naik as a monthly tenant. Sometime after the tenancy 
commenced, it is stated, Hanumanta Naik, the tenant, assigned or sub-let the pre- 
mises to the petitioner, Gopal Anant Prabhu, in February 1946. Thereafter the 
respondent took out a summons, which was numbered as suit No. 191/2987 of 
1947 in the Court of Small Causes at Bombay, for an order requiring the tenant 
Hanumanta Naik to deliver possession of the premises in his occupation as a tenant, 
on the allegation that he had served a notice terminating the tenancy as required _ 
by law and had called upon the tenant to vacate and deliver possession of the pre- 
mises, and that the tenant had failed or neglected to comply with the same. On 
August 6, 1947, the Court of Small Causes passed an order requiring the tenant to 
vacate and deliver possession of the premises, but it was directed that the execution 
of the order for delivery of possession of the premises should be postponed until 
November 80, 1948. After November 80, 1948, the petitioner, who was in posses- 
sion of the premises having failed to vacate, a writ for possession was applied for 
by the opponent and was obtained from the Court of Small Causes, When the 
writ was sought to be enforced, the petitioner obstructed delivery of possession claim- 
ing that he was entitled to possession in his own right, and claimed that the termina- 
tion of the tenancy was wrongful and unjustified. An application was filed by the 
opponent for removal of obstruction, and the Court of Small Causes by order dated. 
December 22, 1948, directed the removal of obstruction. But the Court appears as 
a matter of indulgence to have granted time to the petitioner to deliver possession 
by May B1, 1949. The time given till May 81, 1949, was further extended on the 
application of the petitioner to June 80, 1949, with the result that an order for 
delivery of possession which was passed on August 6, 1947, has remained unexecuted 
for a period of about two years. After the expiry of the period provided under the 
order of the Court of Small Causes, the petitioner applied to that Court purporting 
to do so under s. 47 of the Presidency Small Cause Courts Act for an order to stay the 
proceedings for the recovery of possession pending the hearing and disposal of a 
suit for compensation for trespass which he proposed to file in a competent Court. 
The learned Chief Judge of the Court of Small Causes rejected the application hold- 
ing that the applicant had no right to apply under s. 47. The learned Judge 
observed : i 

“ Tt is clear that the right to sue for trespass is given by statute under the last part of s. 47 

only to the person or persons against whom the landlord has made the application under s. 47 of 
the Presidency Small Cause Courts Act, and in consequence the suit that is spoken of by s. 47 
is a suit for that statutory trespass which can only be maintained by the person who has been made 
a party to the original ejectment proceedings by the landlord and such person alone can take 
advantage of s. 47 by filing such a suit for compensation for a statutory trespass.” 
He held that the application was misconceived and should be dismissed with costs. 
The petitioner comes in revision to this Court against that order. 

It is contended on behalf of the applicant by Mr. Lulla that the expression 
‘occupant’ as used in s. 47 of the Presidency Small Cause Courts Act includes a 
sub-tenant whether or not such a sub-tenant was a party to the ejectment proceed- 
ing in which an order for ejectment was passed. Mr. Lulla contends that every 
person, who is in occupation of premises at the date when a summons is taken out 
under s. 41,is entitled toa notice terminating his right to remainin possession fol- 
lowed by a demand for possession, and if no such notice is given or there is failure 
to make a demand for possession, a person in occupation is entitled, even after an 
order has been passed against a tenant under whom he claims to remain in posses- 
sion, to demand that the execution proceedings taken against him shall be stayed 
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on his undertaking to file a suit within the time to be specified by the Court of Small 
Causes under s. 47. In effect, the contention comes to this, that a person who is in 
ossession of premises at the time when the summons is taken out, whether or not 
he is a party to the summons, is entitled to make an application under s. 47 for 
stay of proceedings and the Court of Small Causes is bound to stay the proceedings 
on security being furnished as demanded by that Court. As a corollary to the 
argument, Mr. Lulla has contended that an application to be filed under s. 47 need 
not be filed during the pendency of the summons taken out under s. 41, 
that is before an order in ejectment is passed under s. 48, but may be filed so long as 
the occupier remains in occupation of the premises which are the subject-matter 
of the proceeding. Section 47 of the Presidency Small Cause Courts Act provides : 
“ Whenever on an application being made under section 41 the occupant binds himself, with 
two sureties, in a bond for such amount as the Small Cause Court thinks reasonable, having regard 
to the value of the property and the probable costs of the suit next hereinafter mentioned, to 
institute without delay a suit in the Mgh Court against the applicant for compensation for 
trespass and to pay all the costs of such suit in case he does not prosecute the same or in case 
judgment therein is given for the applicant, the Small Cause Court shall stay the proceedings on 
such application until such suit is disposed of. 
If the occupant obtains a decree in any such suit against the applicant, such decree shall 
supersede the order, if any, made under section 48.” 
Now, the question arising for determination is, does the expression ‘occupant’ 
include every person who’occupies at any given time premises for possession of 
which the summons is applied for, or does it refer only to a person who being in 
occupation was called upon to deliver possession and has failed to comply with it 
and has consequently been sued under s. 41? The scheme of Chapter VII of the 
Presidency Small Cause Courts Act may be briefly stated. Section 41 provides for 
a summary remedy in certain cases for obtaining possession of premisesfrom persons 
who occupy them as tenants or licensees. In order to obtain possession the tenancy 
or license must be determined or withdrawn, and there must be a demand for deli- 
very of possession. On failure to comply with the demand the landlord or the 
licensor may apply for a summons against the occupant calling upon him to show 
cause why he should not be compelled to deliver the property. From paragraph 3 
of s. 41 it will be seen that ‘a tenant or an occupier or any person holding underor by 
assignment, from him’ is called an occupant; and it is evident that under paragraph 
four of that section, a summons may be applied for against an occupant. A sum- 
mons is required to be served on an occupant (sought to be sued) under s. 42 in the 
manner provided by the Code of Civil Procedure. Under s. 48 if the occupant 
does not appear or if he appears and does not show sufficient cause, then the Court 
is entitled to pass an order directing him to vacate and deliver possession. : Then 
follows an explanation, which enables the occupant to prove that the tenancy was 
created or permission granted by virtue of a title which had determined previously 
to the date of the application, and if he establishes that, he must be deemed to have 
shown cause within the meaning of the section. Now, inss.42 and 48 the expression 
‘occupant’ obviously refers to a person who conforms to the definition in s. 41 and 
from whom possession has been demanded, and who has refused to deliver posses- 
sion. Inits context the expression cannot refer to a person who is merely in posses- 
sion and upon whom no demand is made. It is only a person who is sued as an 
‘occupant’ after demand, who can appear and show cause, and against whom alone 
an order can be passed. Section 46 provides for imposing a liability upon an 
applicant who obfains an order when he is not entitled to obtain an order and mere 
making of an application in such circumstances is deemed to be an act of tres- 
pass. This section is followed by s. 47, which I have set out above. 
If in paragraph 4 of s. 41, in s. 42 and in s. 48 the expression ‘occupant’ means a 
person against whom proceedings are taken for obtaining possession, I seeno reason 
why it should be assumed that the Legislature has used that expression ins. 47in a 
different sense. It would, I think, be putting an awarna construction upon 
the words of s. 47 to hold that the expression ‘occupant’ as used in that section has 
a different connotation from that in ss. 41, paragraph 4, 42 and 48. The expression 
‘occupant’ in s. 47 must mean the same person as is referred to inss, 41, 42 and 48, 
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namely, the person who is sued by the applicant as a person in possession of the 
premises; and the effect of that view would be that a person who has not been 
sued as an occupant would not be entitled relying solely upon his occupation to 
make an application under s. 47 to the Presidency Small Cause Court for stay of 
proceedings instituted under s. 41. In this connection I may refer to a decision of 
the Calcutta High Court in Gangaram v. Santosh Kumar,! where Harries C. J., in 
considering an argument very similar to the argument which has been presented by 
Mr. Lulla before me, held that in the fourth paragraph of s. 41 ‘the occupant’ 
refers to the person who has actually been asked to deliver up possession and has 
refused to do so. The learned Chief Justice observed (p. 249) : 

“It is clear from para. 8 of S. 41 that sucha person may either be the tenant or 
occupier or any person holding under or by assignment from him. But whoever is proceeded 
against must be the person who had been requested to give up possession and has refused to do so. 
It is that person who is to be the defendant in the proceedings as contemplated by para. 4 
of S. 41.” 
The learned Chief Justice further stated (p. 249) : 

“ that the word ‘occupant’ in S. 47 must have the same meaning as it has in the last 
paragraph of 8. 41 and in Ss. 42 and 48, namely, the person who has refused to deliver up 
possession when requested to do so, and who has been made a defendant in the proceedings under 
8.41. Togive the term a wider meaning would be to allow persons not parties to a proceeding 
to move to have it stayed.” 

Consequently, according to the learned Chief Justice s. 47 could have no application, 
to a sub-tenant who was not a party to the proceedings for recovery of possession. 
The learned Chief Justice pointed out (p 250): 

“ If the term ‘occupant’ covers persons other than those made defendants in the proceed- 
ings in the Small Cause Court, then a very strange result would follow, namely, that the decree 
in a suit between, for example, a sub-tenant and the landlord, would supersede an order made 
between the landlord and the tenant, though the sub-tenant was never a party to those proceed- 
ings.” . 

Mr. Lulla has contended that the view taken by the Calcutta High Court ignores 
the definition of the expression ‘occupant’ contained in s. 41. He says that the 
statutory right to make an application for stay conferred upon a sub-tenant who 
satisfies the definition of ‘occupant’ would be rendered nugatory if an effective 
exercise of that right depended upon the circumstance that such person was a party 
to the proceeding under s. 41; and, he contends that it would be an unwarranted 
restriction upon the connotation of the word ‘occupant’ to say that a person who is 
in actual possession and who would be an occupant to whom it would have been 
possible for the applicant to give a notice under s. 41 and to demand possession 
from him would not be competent to make an application under s. 47, because no 
notice was given to him and he was not sued. Now, if the Legislature has conferred 
a statutory right upon a class of persons to obtain a specified relief, it is no argument 
to say that another class of persons should not be deemed to have been excluded 
from obtaining that relief, because the foundation of their right is the same as that 
- of the specified class. This at best isan argument of convenience. Theright to the 
relief must be confined to the class designated, and cannot be extended on grounds 
of convenience. Mr. Lulla further contends that the expression ‘trespass’ has been 
given a special meaning in s. 46; it does not mean actual unlawful entry on premises 
in the possession of another person, but even an application for order for possession 
is deemed to be trespass; and from that Mr. Lulla contends that if under the second 
part of s. 46 of the esidency Small Cayse Courts Act it is open to a person who is 
in possession to treat an ap lication for an order for possession as ‘trespass’, then 
such- a person should be entitled under the provisions of s. 47 to make an applica- 
tion as a person in occupation for stay of the suit proceedings in the Court of Small 
Causes pending the determination of the question of compensation in a suit to be 
instituted by him. That argument, in my view, proceeds upon a fallacy. The 
argument assumes that the second part ofs. 46 enables a person other 
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than a person who has been suef as an occupant to treat the application for posess- 
sion as an act of trespass. That is plainly not so. The section in terms refers to 
the application by an applicant not entitled to possession as an act of trepass against 
the occupant who would obviously be the person sued. 

Mr. Lulla has referred to certain decisions of the English Courts in support of the 
view that, unless notice is given to the person in actual possession, no possession 
can be taken from him under proceedings which are analogous to the proceedings 
which can be instituted under Chapter VII of the Presidency Small Cause Courts 
Act. I do not propose to refer to those decisions for the simple reason that the 
words of the two statutes are not identical: and it is always unsafe to decide a 
question of construction of an Indian statute by reference to supposed analogous 
provisions of a similar statute under a differen= system oflaw. Those observations 
made by the learned Judges of the Courts in England in suits filed for compensation 
for trespass at the instance of some persons who had been in possession at the date 
when summary proceedings were taken against the tenant for obtaining possession 
and to which they were not made parties cannot be utilized for the purpose of 
construing the provisions of s. 47 of the Presidency Small Cause Courts Act, is a 
matter hardly open to any argument. 

I respectfully agree with the view taken by the Calcutta High Court, and hold 
that the expression ‘occupant’ used in s. 47 of zhe Presidency Small Cause Courts 
Act means only a person who was a party to the proceedings filed under s. 41 and 
not a person who isor claims to bein possession, either at the time of the institution 
of those proceedings or thereafter, but who has not been sued. On that view of the 
case, it would be unnecessary for me to consider the further question which was 
argued by Mr. Lulla, that an application can lie even after an order has been passed 
under s. 48 for possession. 

Mr. Lulla has referred me to a decision of my brother Bavdekar in Bat Parvatibat 
Ganpat v. Kesurdas Bhagwandas! in which the view appears to be taken 
that an application under s. 47 for stay can be maintained even after an order has 
been passed under s. 48. I have grave doubts whether it is open, after the disposal 
of an application filed under s. 41, when an order has been passed for delivery of 
possession, to a person who is bound: by that order, to contend that an action 
taken in furtherance or execution ofan order lawfully passed by a Court competent 
to pass that order is an act of trespass. Mr. Justice Bavdekar has, no doubt, taken 
the view that an application may lie under s. 47 even after an order is passed under 
s. 48. But for the purposes cf the present application, I thinkitis unnecessary for 
me to go into that question and decide the poinz raised by Mr. Lulla. 

On the view taken by me on the first question, that the applicant was not entitled 
to file an application for stay under s. 47, the rule in this case must be discharged 
with costs. ° r z 
Rule discharged. * 


.1 (1949) C. R. A. No, 827 of 1948, decided by Bevdekar J. on April 5, 1949 (Unrep;). 
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ORIGINAL CIVIL, 


Before the Hon’ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
In re SIR HARILAL NEMCHAND GOSALIA.* 

Court-fees Act (VII of 1870), Sec. 191, Sch. WI—Anneatures A and B—Will—Probate duty— 
Valuation of deceased’s property—Deduction of deceased’s debts not subject to’ duty—“Debts 
due and owing from the deceased, payable by law out of the estate’”—Whether time-barred debts 
of deceased are exempt from probate duty. 

The item of “ Amount of debts due and owing from the deceased, payable by law out of 
the estate” in annexture B to schedule III of the Court-fees Act, 1870, includes time- 
barred debts of the deceased. 

An executor is therefore entitled to claim exemption from payment of probate duty for 
time-barred debts of the testator in ‘taking out probate of his will. 

REFERENCE under s. 5 of the Court-fees Act, 1870. 

One Narsidas Jekisondas died on November 1, 1947, leaving a will, of which 
he appointed his father-in-law Sir Harilal Gosalia and his wife Vasantbai execu- 
tor and executrix. Vasantbai being of unsound mind, Sir Harilal Gosalia alone 
applied for probate of the will. The petitioner appended to his petition two 
schedules. The first schedule valued the various properties of the deceased at 
Rs. 5,84,984-8-0, in the form set out in Annexture A of schedule LI to the 
Court-fees Act. From the above amount he claimed to deduct. Rs. 2,48, 158-6-11 
detailed in schedule II as debts due by the deceased set out in the form of 
Annexture B to the Act. The debts of the deceasedi ncluded the following two 
debts:— 

Rs, 72,695-6-0 Amount due to Mrs. Sarladevi Ambalal in respect of loans made to the 
deceased from time to time. 

Rs. 41,880-0-0 Amount due to Mrs. Tarabai Maneklal Premchand in respect of loans made 
to the deceased from time to time. 


Both Sarladevi and Tarabai were sisters of Vasantbai, and the debts due to 
them were admittedly time-barred. But it was contended by the petitioner that 
the executors desired to pay off these debts and therefore for the purpose of arriv- 
ing at probate duty payable by him he was entitled to have these two amounts 
deducted! from the gross value of the estate of the deceased. 

The Master and Assistant Prothonotary of the High Court (K. K. Dastur ), 
before whom the matter was argued, came to the conclusion that the debts re- 
ferred to in Annexture B of Sch. HI to the Court-fees Act were only legally-en- 
forceable debts and did not include time-barred debts. He, therefore, disallowed 
the deduction claimed by the petitioner. After setting out the facts as above 
and the relevant provisions of the Court-fees Act, he observed:— 

“In support of his contention Mr. Jasavala (Solicitor of Messrs. Payne & Co. ) relied on 
two English cases of Stahlochmidt v. Lett. (1858) 1 Sm. & Giff. 415 and Sheran v. Vanderhost, 
2 Russ, & My. 75, and some Indian decisions, which are summarised in the latest decision of 
our Court in Pestonji v. Meherbat, (1928) 20 Bom. L. R.1407. All these cases merely lay down a 
general proposition of law that an executor or an administrator of a deceased person is entitled 
to pay a debt owing by the deceased even though that debt is barred by limitation; and if he 
does so, he is entitled to have credit for the same in his accounts. The decisions in these cases 
proceed on the basis that a statute of limitation only bars the remedy of the creditor, but it does 
not extinguish the debt. The teasoning adopted by these deciaions is that if the deceased him- 
self could have waived the statute of limitation of which he could have taken advantage, his 
executor or administrator, who under s. 211 of the Indian Succession Act represents his estate, 
ean do the same....But none of the cases cited by Mr. Jasavala was decided on the Court-fees 
Act, and for the purposes of our decision in this matter we have only to turn to the Court-fees 
Act, which is the charging statute. Mr. Jasavala has not been able to cite any case directly or 
indirectly on the point in question, nor have I, in spite of some efforts in that behalf, been able 
to trace one. Iam therefore left to decide this question on the correct interpretation of the 
provisions in the Court-fees Act. \ 

Mr. Jasavala’s only argument, therefore, is that since the law allows an executor to pay a 

* time-barred debt, even though he is under no obligatign to do so, he is entitled to deduct the 


* Decided, July 25, 1949. Testamentary Petition No, 12 of 1949. 
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amount of the two debts in question from theestate of the deceased for purposes of calculating the 
amount of probate duty payable by the petitioner. Now, in my opinion, the language used by 
the Legislature in this respect is very emphatic, and does not leave any doubt in the matter. 
The language used in the first item of annexture B to sch. IIT of the Court-fees Act, with which 
we are mainly concerned, does not simply say ‘debts of the deceased’; but it specifically 
says that the amount of debts to be deducted should be the amount of ‘‘debts due and owing 
from the deceased and payable by !aw out of his estate.” So the Legislature has used three things 
in this connection, viz. (1) the debts must be due from the deceased, (2) owing from the deceased. 
and (8) payable by law out of his estate. The worcs “‘due”’ and “owing” are not used as 
synonyms, but they are intended to convey different meanings. Now, ‘“ owing °’ means some- 
thing unpaid. A debt, for example, is owing while it is unpaid, whether it is due or not. The 
word “due”? means what must be paid or what may be demanded. It differs from *“ owing ” 
in this that sometimes what is owing may not be due. For example, a bill of exchange payable 
80 days after date is no déubt owing and it is owing immediately after it is delivered to the 
payee; but it cannot be said that the amount payable under the bill is due untal 80 days have 
elapsed. So the legal concept of the word “ owing’ is included in the word “due,” which 
latter word really means owing and presently clamable, I derive some support for the interpre- 
tation I have put on the word “due” from the English case of In re Stocktom Malleable Iron 
Co., (1875) 45 L.J. Ch. 168, where it was held that the word “due” used in that ‘case meant 
“presently payable.” In that case the articles of association of a company prcvided that the 
company had a lien upon the shares of any member thereof for any “ moneys due ” to it from 
him and could sell the shares and apply the sale proceeds in discharge of the debts due by that 
member. The articles further provided that the company could refuse to effect transfer of shares 
of that member as long as he was indebted to the company. The facts of the case show that a 
member of the company accepted certain bills, of which the company became the holder. Whilst 
the bills had not matured for payment, the member sold his shares to two persons, who applied 
to the company to effect the transfer in its register. But the company refused to do so on the 
ground of the member’s indebtedness to it. On a motion by the transferees for rectification 
of the register of shareholders, in the course of arguments it was contended on behalf Of the 
company that as long as the member remained indebted to the company, it could refuse to 
recognise the transfer, as the ‘ moneys due ” within the meaning of the articles in question only 
meant ‘moneys owing’ and not moneys payable at tae time. That contention was negatived, 
and it was held by Jessel M. R., following another case, that the word “due” may mean either 
owing or payable at once, and what it really means must be determined by reference to the 
context in which that word is used. Accordingly, it wes held, on a proper reading of the articles 
in question, that the word “due” used there really meant ‘‘ presently payable,” and therefore 
as the bills had not arrived at maturity, the company was not justified in refusing to effect the 
transfer of the shares. Even applying the same test here, it cannot be said that the Legislature 
may have used the two words “ dus” and “owing ” in the same sense as ‘“‘ owing.” Similarly, 
in another case, in In re The European Life Assurance Society, (1860) 89 L. J. Ch. 326, it was 
in effect held that a debt is due when it is payable. The expression for consideration in that case 
was “ inahility to pay debts”? in s. 79 of the English Companies Act of 1862, and it was held 
that that expression referred to ‘‘ debts absolutely due for which a creditor can Cemand instant 
payment.” Then, as if the Legisleture was not satisfiel with the use of the words “ due” and 
“owing” in sch. III to the Act, it further uses the expression ‘‘ payable by law.’ Now, the 
word ‘ payable ’’ has ordinarily two meanings: that which must be paid or that which may 
be paid. But since the Legislature has also used the words “by law’ along with the word 
“ payable,” I think it meant that the debts referred to. must be those debts which must be paid 
from the estate of the deceased and not the debts which an executor or administrator may or may 
not pay at his sweet will. Therefore, in my opinion, the cumulative effect of the various expressions 
referred to by me above, used by the Legislature in item I of annexture B to sch. IO of the 
Court-fees Act, is that the debts referred to there are only such debts which the testator was 
bound to pay and for which his estate is liable to be proceeded against; or, in other words, the 
debts referred to in that item must be such as are legaily recoverable by the creditors of the deceased 
from his estate, and they do not include debts which are barred by the law of limitation.” 

The petitioner being dissatisfied with the above decision of the Master and 
Assistant Prothonotary, applied to the Chief Justice for orders under s. 5 of the 
Courts-fees Act. The Chief Justice thereupon referred the matter to the Tax- 
ing Master of the High Court as taxing officer under that section. The Taxing 
Master (Sarosh H. A. Vakil) being of the opinion that the question involved in ' 
the case was one of general importance, referred it back for the final decision of 
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the Chief Justice or such other Judge as he may appoint. The Chief Justice 
accordingly referred the matter to Coyajee J., who was the Testamentary Judge. 
Coyajee J. was of the opinion that the question involved in the case was one 
of principle which would considerably affect all such cases in the future, and he, 
therefore, directed that orders of the Chief Justice should be obtained for plac- 
ing the matter before a Division Bench. 
The Chief Justice ordered the case to be put up before him and Gajendragadkar J. 


R. J. Kolah, for the petitioner. 
M. P. Amin, Advocate General, for the Chief Controlling Revenue Authority. 


Cuacisa C.J. This is a reference under g. 5 ofthe Court-fees Act, 1870, and the 
very narrow question that calls for our determination is the meaning to be given to 
the expression appearing in schedule III of the Court-fees Act in annexture B of 
that schedule, ‘‘amount of debts due and owing from the deceased, payable by law 
out of the estate.” Now, under s. 191 of the Court-fees Act, “no order entitling 
the petitioner to the grant of probate.or letters of administration shall be made upon 
an application for such grant until the petitioner has filed in the Court a valuation 
of the property in the form set forth in the third schedule,” and the third schedule 
sets out the form and in that form in annexture A has to be set out the value of the 
moveable and immoveable properties of the deceased and in annexture B a schedule 
of debts has got to be set out and the first item in the schedule of debts is amount 
of debts due and owing from the deceased, payable by law out of the estate. The 

etitioner in this case contended before the Prothonotary that he was entitled to 
include in these debts two sums of Rs. 72,695 and Rs. 41,880 which were owed by 
the deceased to the sisters of his widow. Now, admittedly, both these debts are 
time-barred, and the contention of the other sideis that as these are time-barred debts 
the petitioner is not entitled to include them in the amount of debts due and owing 
from the deceased. These are debts which are not only owing butwhichare due, 
because they are presently payable but for the statute of limitation. No difficulty 
arises with regard to the interpretation of the expression “‘due and owing”, but the 
difficulty arises when one has got to give a true meaning to the expression used by 
the Legislature, viz. “payable by law”. An executor is entitled to pay time-barred 
debts, and therefore if in this case the executor were to pay these two debts to the 
two sisters of the widow of the deceased, he would be doing something which he is 
entitled to do by law and his conduct could not be questioned and he could not be 
proceeded against for devastavit. It is true that if a creditor were to sue the 
executor in respect of these debts and if the executor chose to plead the statute of 
limitation, the creditor would fail in his action, because although thedebt subsists, 
the remedy has been extinguished by reason of the statute of limitation. But, in 
our opinion, we have got to look at this question not from the point of vew of the 
creditor but from the point of view of the executor who is paying these debts. 

The question, therefore, is whether the law permits the executor to pay these 
debts, or is there anything in law which prevents the executor from paying time- 
barred debts, and the answer to that question is clearly that there is nothing in law 
which prohibits an executor from paying time-barred debts. It is significant to note 
also that the Legislature has advisedly not used the expression ‘‘recoverable” but 
“payable.” The difference between the two expressions “payable” and ‘‘recover- 
able” is fundamental, because in the case of the expression ‘“‘recoverable” what is 
emphasised is the remedy ; in the case of the expression “payable” what is em- 
phasised is the right of the person paying to pay under the law. The Legislature 
in this case is not referring merely to enforceable debts ; it is referring to all those 
debts which an executor in law is entitled to pay out of the estate of the deceased. 
The position as regards the right of the executor is made clear by s. 828 of the 
Indian Succession Act, 1925, which provides that “the executor or administrator 
shall pay all such debts as he knows of, including his own, equally and rateably 
as far as the assets of the deceased will extend” It will benoticed that no exception 
is made in the’ case of statute-barred debts. 

If we were to accept the argument of the Advocate General and to construe the 
expression “payable” as if it was the same as ‘‘recoverable”’, a very curious result 
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would ensue. It is not disputed, and it cannot be disputed, that an executor has the 
right of promising to pay in writing a time-barred debt. If he does so, that debt 
would become an enforceable debt. Therefore, according to the Advocate General, 
although an executor may easily get round this provision of the law by making a 
promise to pay and making the debt enforceable, he could not include this debt in 
schedule TL although the law permits him to pay it without necessarily promising 
to pay it in writing. In our opinion, the Legislature did not intend such an 
anomalous result. Therefore, in our opinion, the executor is entitled to include 
these two_debts in annexture B to Schedule IU. 

No order as to costs. Order accordingly. 


Attorneys for petitioner : Payne & Co. 
Attorneys for the Chief Controlling Revenue Authority : Little & Co. 





CRIMINAL APPELLATE. 


Before Mr. Justice Baodekar and Mr. Justice Chainani. 
EMPEROR v. KHUMA ARJUN.* 

Bombay Municipal Boroughs Act (Bom. XVIU of 1926), Sec. 178—Offence—Sancticn to prosecute— 
Standing commitice—Santiary commitiee—Borough Municipality—sStabling of cattle for trading 
in milk—License from Municipality. 

The standing committee as well as the sanitary committee of a borough municipality 
which is authorised by the municipality in this behalf are both competent to sanction the 
prosecution of persons for contravening the provisions of s. 178 of the Bombay Municipal 
Boroughs Act, 1925, e.g. using lands for stabling cattle for the purpose of trading 
in milk without obtaining license from the Municipality. 

Emperor v, Jesingbhoi,} referred to. 

In each of the four cases, the accused stakled a number of milch cattle in open 
land in front of his house in the midst of populous localities in the city of Ahmeda- 
bad, for the purpose of carrying on trade cf selling milk, without taking out a 
license from the Municipality for such use of -and as required by s. 178(1) of the 
Bombay Municipal Boroughs Act, 1925. 

‘ The standing committee of the Ahmedabad Borough Municipality gave sanction 
to prosecute each accused for an offence under s. 1'78(3) of the Act. 

On the strength of the sanction each of the accused was tried by a Magistrate and 
acquitted for reasons stated as follows :— 


“ According to s. 88 of the Bombay Municipal Boroughs Act and as decided in 87 Bom. L. R 
184 the Standing Committee shall not exercise any powers or perform any duties which such 
committee, i.e. in the present case sanitary committee, has been appointed to exercise or perform. 
Even r. 94 of the Ahmedabad Municipal Rules is very clean on this point. It prohibits the stand- 
ing committee from exercising any powers in the first instance or by way of appeal etc. delegated 
to any executive committee. Thus when in all matters the sanitary committee has to exercise 
the powers and perform the duties with regard to sanitation, as per T. 78, it is only this committee 
which can pass the license conditions and license form. Thus the conditions incorporating 
license form passed by the standing committee are quite illegal. According to s. 178(1) of the 
Act no person shall for the purpose of trade use or permit to be used any place for stabling milch 
cattle except under and in accordance with the terms of a license from the standing committee. 
Thus the person can use the place for the purpose cf trade, any place for stabling milch cattle 
under and in accordance with the terms of license. But when the terms of the license are not 
legally framed by competent authority, how can one ke compelled to take out a license.” 


The Government of Bombay appealed against the orders of acquittal. 


C. K. Shah, for the accused. 
H. M. Choksi, Government Pleader, for the Government of Bombay. 


CHAINANI J. These are four appeals by she Government of Bombay. The 
accused in these four cases were prosecuted under s. 178(3) of the Bombay Municipal 
Boroughs Act. The charge against them was that, in contravention of sub-s. (7) of 


* Decided, July 12, 1949. Criminal Appeals Government of the Province of Bombay. 
Nos. 689, 690, 691 and 692 of 1948, by the 1 (1985) 87 Bom. L. R. 184. 
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s£. 178, they had used certain lands for stabling cattle for the purpose of trading in 
milk without obtaining licenses from the Municipality. The sanction for the 
prosecution of these four accused was given by the standing committee of the 
Municipality. Under s. 58(a) of the Bombay Municipal Boroughs Act the Ahmeda- 
bad Municipality has made a rule No. 78 by which the sanitary committee has 
been declared to be the controlling and executive committee in all matters relating 
’ to the departments of public health, sanitation, conservancy and removal of nui- 
sances, It was, therefore, contended before the learned istrate that sanction 
for the prosecution of the accused should have been given by the sanitary com- 
mittee, and that the standing committee was not competent to accord such sanc- 
tion. The conditions of licenses to be issued under s.178 have been prescribed by 
the standing committee. It was also urged before the learned Magistrate that, 
in view of the above r. 78, the standing committee had no power to prescribe the 
conditions of these licenses, and that consequently no prosecution could lie for 
failure to take out such licenses, as no valid conditions of such licenses have been 
prescribed. The learned Magistrate accepted both these contentions, and acquitted 
the accused. The Government of Bombay have appealed against the orders of 
acquittal. 
ub-section (2) of s. 87 of the Act provides that the standing committee shall 
exercise the functions allotted to it under the Act and, subject to any limitations 
prescribed by the Municipality and to the provisions of ss. 84, 87A and 88, shall 
exercise all the powers of the Municipality. The standing committee can, there- 
fore, exercise two kinds of powers (1) the powers conferred upon it by the Act, and 
(2) the residuary powers of the Municipality. The residuary powers are to be 
exercised subject to the provisions of s. 88 (ss. 84 and 87A are not material for the 
purposes of this case) and subject to the limitations which the Municipality 
may prescribe in this behalf. Section 88 empowers the Municipality to appoint 
committeés to exercise the powers and perform the duties of the Municipality in 
certain matters. This section further provides that the standing committee shall 
not exercise any powers or perform any duties which any other committee has been 
appointed to exercise or perform. The restriction on the standing committee 
imposed by this section can, therefore, only apply in respect of the residuary 
powers of the Municipality, and not in respect of the powers which are conferred 
upon the standing committee by the Act, for under sub-s. (2) of s. 87, the 
excerise of these powers is not made subject to the provisions of s. 38. This 
view has also been taken previously by this Court in Emperor v, Jesingbhai.1 The 
power to sanction prosecution of persons for contravention of the provisions of 
the Act is given to the standing committee by s. 200 of the Act. This is not 
one of the residuary powers of the Municipality, and consequently the bar con- 
tained in s. 88 will not apply toit. The standing committee was, consequently, 
competent to accord sanction in these cases. It is true that according to the 
decision of this Court in Emperor v. Jesingbhat the sanitary committee could also 
have sanctioned the prosecution of the accused, having regard to the provisions 
of r. 78 made by the Municipality. But the power of the standing committee 
to sanction prosecutions has not been taken away by s. 83 or r. 78. The effect 
of the various provisions, therefore, is that both the standing committee and the 
sanitary committee are competent to sanction the prosecution of persons for con- 
travening the provisions of s. 178. We are, therefore, of the opinion that there was 
valid sanction for the prosecution of the accused. 

Tt has also been urged that the standing committee had no power to prescribe 
the conditions of the licenses, which the accused were required to take out under 
s. 178. Sub-section (2) ofs, 178 states that the standing committee may grant these 
Jicenses subject to such conditions as it may deem fit. It would, therefore, appear 
that the standing committee was competent to prescribe these conditions. We 
do not, however, consider it necessary to decide this point in these appeals, because 
in these cases the accused have been prosecuted for using certain lands without 
obtaining licenses, as required by s. 178. It is admitted that the accused had not 
obtained licenses before they used the lands for stabling cattle. In fact, they had 

1 (1985) 87 Bom. L. R. 184. 
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not even applied for the licenses. By using these lands without obtaining licenses, 
the accused have clearly contravened the provisions of s. 178. 

The orders passed by the learned Magistrate acquitting these accused were, 
therefore, wrong. We accordingly set aside these orders, convict all the four ac- 
cused under 8, 178(3) of the Bombay Municipal Boroughs Act, and sentence each of 
them to pay a fine of Rs. 25, or, in default, to undergo 7 days’ simple imprisonment. 

Orders set aside. 





CRIMINAL APPLICATION, 





Before Mr. Justice Bavdekar and Mr, Justice Jahagirdar. 
In re ANTONIUS RAAB.* 


Baroda Maharaja—Letters of denization to foreigner (detenu) —Instrument of accession by Maharaja 
—Denization not affected—Order by Dominion Government to arrest detenu—Arresi of detenu— 
Whether such arrest legal—Government of India Act, 1986, Sec. 128(1)—India Independence Act, 
1947—Indian Naturalization Act (VLI of 1926)—Foreigners Act (XXXI of 1946), Secs. 3, 11. 

The Maharaja of Baroda conferred upon the detenus- (foreigners) the status of subjects 
of the Baroda State, on November 8, 1947. On April 8, 1948, the Government of India, 
acting under ss. 8and 11 of the Foreigners Act, 1946, issued an order for arresting the detenus 
at Baroda and taking them in police custody to Bombay and detaining them there. They 
were so arrested. In proceedings for a writ o? habeas corpus in the Baroda State, the 
Sessions Judge held that letters of denization dated November 8, 1947, were later revoked 
by the Maharaja and the detenus became, as they formerly were, foreigners. The Govern- 
ment of Baroda handed over the detenus to the Bombay police, who brought them to 
Bombay and kept them in detention. The detenus having applied under s. 491 of the 
Criminal Procedure Code, 1898 :— 

Held, (1) that the order passed by the Maharaja conferring upon the detenus the status 
of subjects of the Baroda State was valid, for though after the coming into force of the India 
Independence Act the Government of India got power to pass orders in regard to naturalisa- 
tion in the Baroda State, the ruler of the Baroca State had still the power to confer upon 
an alien the status of a Baroda subject ; 

(2) that the order of November 8, 1947, could not be said to have impeded the exercise 
of the executive authority of the Dominion of India so far as it was exerciseable in Baroda 
State so as to attract the application of s. 128(1) of the Government of India Act, 1985, 
for neither the Indian Natuzalization Act, 1926, nor the Foreigners Act, 1946, applied to the 
Baroda State at the date of the order ; 

(8) that the judgment of the Baroda Sessions Judge was not relevant either under ss. 41 
and 40 of the Indian Evidence Act, 1872, or under s. 18 of the Civil Procedure Code, 1908 ; 

Menahem Messa v. Moses Messa, referred to; 

(4) that therefore the detenus were entitled to be set at liberty. 


APPLICATIONS under s. 491 of the Criminal Procedure Code, 1898. 

The detenus were Antonius Raab and Hilda Raab, who were husband and wife. 
The husband was a German national by birth but was naturalised by the Republie 
of Costa Rica; and the wife was a Czechoslovak by birth. 

On December 9, 1941, the detenus arrived in Bombay from Middle East” as 
evacuees, They were interned by Government in January 1942, and remained in 
internment till August 19, 1946, when orders for their release were passed by the 
Government of India on conditions the following : 

TET On further consideration it has been decided that Mr. and Mrs. Raab should be released 
and allowed to remain in India for a further period not exceeding three months provided that they 
give an undertaking in writing that they will make arrangements to leave the country within the 
time allowed to them, that during the period of their release they will not take part in any political 
activities and that they will not seek employment. As soon as they give this undertaking and 


* Decided, November 24, 1948. Criminal 1 [1988] Bom. 529, 
Application No. 1148 of 1948 (with Criminal 8. c. 40 Bom. L. R. 571 
Application No. 1144 of 1948). j $ 
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are in a position to satisfy the Government that they are in a position to maintain themselves 
-at liberty they should be asked to apply to Government for release.” 


The detenus complied with the above conditions, and they were released from 
the internment camp at Satara. They arrived in Bombay on September 4, 1946. 
‘They did not take themselves off at the end of 8 months; and on their representation 
the Government extended the period to March 8, 1947. Even at the end of the 
-extended period the detenus were in no mood to depart and were pressing for an 
extension of the period. The detenus were informed on June 28, 1947, that no 
extension could be given. 

On July 28, 1947, the then Deputy Commissioner of Police in Bombay in his 
-discretion made an order as civil authority under the Foreigners Order, 1989, 
restraining the detenus from leaving Greater Bombay limit without his permission 
previously obtained in writing. 

The Commissioner of Police, Bombay, booked passages for the detenus by SS. 
Franconia sailing on August 7, 1947; but the detenus on their own initiative can- 
celled the passages without informing the Commissioner. When the Commissioner 
came to know of the cancellation, he re-booked the passages by the same steamer. 

Meanwhile the detenus challenged the order Ne by the Deputy Commis- 
sioner of Police by an application to the High Court. The application was dis- 
missed on November 17, 1947. 

In the meantime, the detenus without obtaining the permission of the Com- 
missioner of Police and in breach of the order passed by the Deputy Commissioner 
went to the State of Baroda on August 6, 1947. 

Before the declaration of independence by India, the Crown Representative issued 
an order prohibiting the rulers or Governments of States under the Suzerainty of 
His Majesty the King from conferring the status of a subject of the Stateupon any 
person who was either not a British subject by birth or a British subject by natura- 
lization or a British protected person. 

Later a standstill agreement was arrived at between the Maharaja of Baroda 
and the Government of India, which provided among other things :— 


ig 


i “I. (1) Until new agreements in this behalf are made, all agreements and administrative 

-arrangements as to matters of common concern now existiog between the Crown and any Indian 
“State shall, in so far as may be appropriate, continue as between the Dominion of India or, as the 
case may be; the part thereof and the State. 

(2) In particular, and without derogation from the generality of sub-clause (1) of this 
-clause the matters referred to above shall include the matters specified in the schedule to this 
agreement. i 

SCHEDULE. 
7. External affairs. 8. Extradition. 


There then followed an instrument of accession, which was signed by the Maha- 
‘raja of Baroda on August 10, 1947. 
The instrument of accession provided among other things : 

“8. I accept the matters specified in the schedule hereto as the matters with respect to 
-which the Dominion Legislature may make laws for this State. 

8. Nothing in this instrument affects the continuance of my sovereignty in and over this 
State, or, save as provided by or under this instrument, the exercise of any powers, authority or 
rights now enjoyed by me as Ruler of this State or the validity of any law at present in force in 
this state. 


ScHEDULE 
The matters with respect to which the Dominion Legislature may make laws for this state. 


B. External Affairs. 

1. External affairs, the implementing of treaties and agreements with other countries, 
extradition, including the surrender of criminals, and accused persons to parts of His Majesty’s 
dominions outside India. 

2. Admission into and emigration and expulsion from India, including in relation thereto 
the regulation of the movements in India of persons who are not British subjects domiciled in 
India or subjects of any acceding State ; eo to places beyond India. 

8. Naturalization.” n 
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India declared her independence, as provided in the India Independence Act, 
1947, on August 15, 1947. 


On August 20, 1947, the Gaekwad appointed the detenu Antoninus Raab to an 
office in the State. The order ran : 

“ His Highness the Maharaja Saheb has been pleased to appoint Mr. Raab as a technical 
adviser in the commerce department. His grade will be Rs. 800 to 1,000. This order shall take 
effect from August 15, 1947.” , 

This was followed by another Huzur Order dated November 8, 1947, which 

stated : 
“ His Highness the Maharaja Saheb has been pleased to order that Mr. Raab is recognised 
as-a Baroda State subject.” 

In September 1947 the Government of India pointed out to the Baroda Govern- 
ment the advisability of handing over Raabs to the Bombay Police for deporting 
them from India. It reached the Baroda Government on October 8, 1947. 

On November 28, 1947, the Maharaja passed an order that in case the Dominion 
Government pressed for surrender of Raabs the Baroda Government will 
comply with the request ard hand over Rasbs. 

On March 17, 1948, the Dominion Government asked for surrender of Raabs 
to the Bombay Police for deportation from India. 

Nothing of moment happened till March 26, 1948, when the Government of 
Baroda issued the following order as regards koth detenus: | 

“ Whereas the Government of India, Ministry of States, have passed an order dated New 
Delhi the 17th March 1948 directing that Mr. Antonius Raab (or Mrs. Hilda Raab) who is at 
present in Baroda 

(1) shall be arrested and taken under police custody to Bombay and detained there ; 

(2) shall remove thereafter from India by such route and steamship as may be arranged 
in this behalf by the Government of Bombay and thereafter shall not return to India ; 

(8) shall remain in detention in Bombay till arrangements for his departure are made ; 

(4) shall, when the said arrangements have been made, be removed in palice custody to 
the port of departure and placed on board a steamship sailing therefrom ; 
and Whereas the Government of India have requested His Highness’ Government to make arrange- 
ments for implementing the order, the Baroda Gevernment with a view to co-operate with that 
Government m the matter is pleased to direct, in exersise of the powers mentioned in ss. 8 and 9 
of the Foreigners Ordinance, 1989, that Mr. Antonius Raab (or Mrs. Hilda Raab) shall be arrested 
by the Commissioner of Police, Baroda State, and handed over to the Bombay police for being 
removed to Bombay.” 

The above order was served on the detenus at Baroda on May 8, 1948, and the 
detenus were taken into custody by the Baroda police on the same day. 


On May 4, 1948, the detenus applied to the City First Class Magistrate at Baroda 
for a writ in the nature of habeas corpus under s. 568 of the Baroda Criminal 
Procedure Code equivalent to s. 491 of the Indian Criminal Procedure Codg, 1898. 
The Magistrate held on May 10, 1948, that the detenus were not liable to be de- 
tained or deported under orders dated March 26, 1948, and directed them to be 
set at liberty. 


The Baroda Government ipai against the order to the Baroda City Sessions 
Judge on May 11, 1949, who on May 20, 1949, allowed the appeal and quashed the 
order passed by the Magistrate. The Sessions Judge held that the letters of 
denization dated November 8, 1947, granted to Raabs by the Maharaja were ex- 
penr revoked by him by orders passed later agreeing to hand over Raabs to the 

ombay police, and thereafter Raabs became, what at first they were, foreigners. 
The detenus appealed to the Baroda High Court, but the appeal was rejected on 
July 5, 1948. On the same day the detenus ayplied to the Baroda Privy Council, 
and the President of the Council issued an order staying the execution of the 
High Court order. But before the stay order could be served, the detenus were 
handed over to the custody of the Bombay police. The Privy Council accordingly 
dismissed the application on July 9, 1948. 


Meanwhile, on April 8, 1948, the Government of India issued another order, 
which ran thus : i 
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“ Tn exercise of the powers conferred by sub-s. (2) of s.8 ands. 11 of the Foreigners’ Act, 
1946 (XXXI of 1946), and in supersession of the order of the Goverment of India, Ministry of 
States, No. F 18(6)—-P-48 dated Match 17, 1948, the Central Government is pleased to direct 
that the foreigner known as Mr. Antonius Raab (or Mrs. Hilda Raab) at present in Baroda,— 

(1) shall be arrested, and taken in police custody to Bombay and detained there ; 

{2) shall remove himself (or herself) from India by such route and steamship as may be 
arranged in this behalf by the Government of Bombay and thereafter shall not return to India; 

(8) shall remain in detention in Bombay till arrangements for his (or her) departure are 
made; and 

(4) shall, when the said arrangements have been made, be removed in police custody to the 
port of departure and placed on board a steamship sailing therefrom.” 

ae detenus were in due course brought to Bombay and detained in custody 
there. - 
On July 18, 1948, the detenus applied to the High Court of Bombay for a writ 
in the nature of habeas corpus, under s. 491 of the Criminal Procedure Code. 
On May 1, 1949, the Government of Bombay assumed the extra-provincial 
jurisdiction over the Baroda State. 
On August 1, 1949, the State of Baroda merged into the Province of Bombay. 


Purshottam Tricumdas and S. S. Kavlekar, with V. N. Chhatrapati, instructed by 
Ambubhai & Diwanji, for the petitioners. 

M. P. Amin, Advocate General, with H. M. Chokst, Government Pleader, for 
the Crown. 


BavDEKAB J. These are two applications under s. 491 of the Code of Criminal 
Procedure in respect of two persons against whom orders have been made under 
the Foreigners Act. The two persons are Mr. and Mrs. Raab, and it is the case 
of the Crown that out of them Mr. Raab was, before an order was issued by the 
Maharaja of Baroda conferring upon him the status of a subject of the Baroda 
State, a naturalized subject of the Republic of Costa Rica and Mrs. Raab was a 
Czechoslovak. It is not in dispute that on November 8, 1947, His Highness the 
Maharaja of Baroda passed an order recognising Mr. Raab as.a Baroda State 
subject, and it is not disputed before us that, if this was a valid order in its inception 
and is still a valid order, then in that case Mr. and Mrs. Raab will be both subjects 
of the Baroda State, Mr. Raab, because of the order, and Mrs. Raab because of the 
provision of international law by which a wife attains the status, as far as natio- 
nality is concerned, of her husband. It appears from the evidence that there was 
a deportation order passed in respect of Mr. and Mrs. Raab before November 8, 
1947, but nothing had been done in respect of that order at the time when the 
Maharaja conferred the status of a Baroda State subject upon Mr. Raab. Sub- 
' sequent to this order the Foreigners Act was amended by an Act of the Indian 
Dominion; but it is not in dispute that the amending Act has no bearing upon the 
question of the validity of the Maharaja’s order when it was passed which was 
prior to the passing of the Act, and so far as the making of this order is concerned, 
we will be concerned with the Foreigners Act as it stood before its latest amend- 
ment. It appears from the evidence next that in March 1948 there was passed 
an order against Mr. and Mrs. Raab deporting them and also directing their arrest 
preliminary to their deportation. We have not this order before us, because we 
are concerned with the question of the validity of the present orders under which 
Mr. and Mrs. Raab are detained, and those orders were passed on April 8, 1948. 
They are under ss, 8 and 11 of the Foreigners Act. Under cl. (1) of the order, they 
were to be arrested and taken under police custody to Bombay and detained there. 
Under the second clause of the order they were to remove themselves from India 
by such route and steamship as may be arranged in this behalf by the Government 
of Bombay and thereafter not to return to India, and by cl. (3) of the order they 
were to remain in detention in Bombay till arrangements for their departure were 
made. The detention is, therefore, under cl. (3) of these orders, and the detention 
will be valid if the orders are valid. If the orders are not valid, both the petitioners 
are entitled to be set at liberty. 

Now, the orders in this case are passed under the provisions of the. Foreigners 
Act, ss, 8 and 11, and the sole condition precedent for the validity of the orders; 
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it is not in dispute, is Mr. and Mrs. Raab being foreigners as defined under the 
Foreigners Act. The Foreigners Act defines a “foreigner” as a person who does 
not fall under certain categories and the one categbry with which we will be con- 
cerned in the present case is the category of a subject of an acceding Stete. Baroda 
is an acceding State, and consequently the question is as to whether Mr. and Mrs. 
Raab became subjects of the Baroda State upon November 8 and whether the 
status, if any, conferred upon them by those orders has subsequently been lost 
by them on account of anything which happened thereafter. 


The learned Advocate General, who appears for the Crown, contends, in the 
first instance, that this order which was passed by the Maharaja of Baroda on 
November 8, 1947, is not a valid order, because it is not an order made by 
His Highness the Maharaja in exercise of the powers which were vested in him 
for the purpose of making laws for the Baroda State. One witness whom the 
petitioners examined in their behalf upon the question of the legislative powers 
of the Maharaja has deposed that, even though there is a duly constituted Legisla- 
ture in Baroda, the Maharaja’s powers of making laws are not affected because 
of the provisions of s. 4 of the Éaroda Constitution Act. In our view, it is not 
necessary to go into this question, because, on the face of it, the order which was 
passed by the Maharaja does not appear to us to be legislative order or a law. It 
may be that the Maharaja had got vested in him both legislative as well as executive 
powers; but before it could be said that any order which is passed partook of the 
nature of a law, one would naturally expect that the order itself would show that 
it was passed in the exercise of legislative functions vested in the Maharaja. We 
have come across some orders made by Rulers of acceding States before August 
15, 1947. In such cases it has been usual for the order to have something in it to 
show that the order was of the nature of a law. In this case, the order itself does 
not show that the Maharaja was exercising legislative functions, and as there is 
no other evidence that the Maharaja was exercising legislative functions, we are 
not prepared to accept that the Maharaja was enacting a law when he said that he 
was recognizing Mr. and Mrs. Raab as the subjects in Baroda State. It is not as 
if there was no other power in the Maharaja under which he could recggnise Mr. 
and Mrs. Raab as Baroda State subjects. As a matter of fact the learned counsel, 
who appears on behalf of the petitioners, has pointed out to us that there are 
powers in the Crown in England owing to which the status of a Bri-ish national 
can be conferred upon an erstwhile alien. He has argued that if there are such 
powers in the Crown in England, there is no reason why there should not be such 
powers in whosoever was the sovereign authority in the Baroda State. The learned 
Advocate General has argued that whatever powers the King has in England 
their exercise does not confer upon the person, in whose favour they are exercised, 
the status of a British subject. The status is different and a little lower than what 
would be conferred upon a person who has obtained naturalisation under the 
provisions of the English Naturalisation Act. That is a different matter which 
will be dealt with in due course. Suffice it to say at present that counsel who 
appears on behalf of the petitioners has himself argued that whatever authority 
is sovereign in Baroda State has got the same powers as the King has got in England 
to confer upon an alien the status of a subject of the Baroda State. For reasons 
which will be mentioned below, we think that this contention is correct, and if 
that is so, then, there being other powers vested in His Highness the Maharaja 
under which the status of the subject of Baroda State could be conferred upon 
Mr. and Mrs. Raab, we do not feel called upon to interpret the order of November 8 
as if it enacted a law which was valid in the Baroda State. 


That brings me to the question as to whether, as a matter of fact, there was 
vested in His Highness the Maharaja of Baroda any power under which the status 
of a subject of the Baroda State could be conferred upon a person who was till 
then an alien, in the sense that he was not before August 15, 1947, either a British 
Indian subject or a British protected person, that means, a subject of a Native 
State under the suzerainty of the British Crown, and after that date a British 
subject-or a subject of the Indian Dominion. 


It is necessary to bear in mind in considering the question that we are concerned 
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with the period ae ra to the coming into force of the India Independence 
Act. The Crown which has opposed the application has produced before us an 

` order which was passed by the Crown Representative prior to the coming into 
force of the India Independence Act prohibiting the rulers or Governments of 
States under the suzerainty of His Majesty, the King, from conferring the status 
of a subject of the State upon any person who was either not a British subject 
by birth or a British subject by naturalisation or a British protected person. It 
has been contended before us that that was a very valid order, and, as a matter 
of fact, it has been argued before us that notwithstanding the passing of the India 
Independence Act the state of affairs which prevailed after the passing of the order 
continued even after the passing of the India Independence Act, and His Highness 
the Maharaja or the Baroda Government did not have any power to pass any order 
conferring upon a person who was not a British subject by birth or naturalisation 
or a British protected person the status of a subject of the Baroda State. We do 
not think that there is any force whatsoever in any of these contentions; we do 
not feel called upon to express any opinion upon the validity of the order which 
was passed by the Crown Representative before the India Independence Act 
came into force. The position prior to that Act was that the States were under 
the suzerainty of the British Crown. This is sometimes referred to as also the 
paramountcy of the Crown; but immediately the India Independence Act came 
into force, under the provisions ofs. 7, sub-s. (1), cl. (b), the suzerainty of His Majesty 
over the Indian States lapsed, and with it, all treaties and agreements in force 
at the date of the passing of the Act between His Majesty and the rulers of Indian 
States. As from the date upon which the Act came into force, which is called the 
appointed day in the India Independence Act, all powers, rights, authority or 

` jurisdiction exercisable by His Majesty on the appointed day in or in relation to 
Indian States by treaty, grant, usage, sufferance or otherwise, also came to an end. 
It is obvious that if at all the order which was passed by the Crown Represen- 
tative and which forbade the Governments of the Native States from conferring 
the status of a subject by the State upon certain aliens was a valid order, then it 
must have been justified because there was power in the Crown Representative to 
direct accordingly either in virtue of any treaties or agreements which may have 
been made between the former rulers of the Baroda State and His Majesty, or it 
must have been justified because of the doctrine of paramountcy. But the position 
after the India Independence Act came into force is that the States became indepen- 
dent, except in so far as the instrument of accession which was signed by the rulers 
of the States enabled the Government of the Indian Dominion to exercise certain 
executive powers in certain fields like external affairs, and except again in so far as 
because of the provisions of the instrument of accession and the provisions of the 
India Independence Act and the Government of India Act as it was in force at the 
date when the instrument of accession came into force, the Legislature of the Indian 
Dominion derived power to legislate in respect of the State on certain matters 
mentioned in the instrument of accession. We do not think that there could be 
any other consequence of s. 7 of the India Independence Act than this. It is 
obvious that both sovereign legislative and sovereign executive powers had to 
vest in someone, in respect of the Baroda State, after the India Independence 
Act came into force. The only entities in whom sovereign powers which were not 
legislative could possibly vest would be the Baroda Government or the Govern- 
ment of the Indian Dominion. Now, what powers vested in the Government of 
the Indian Dominion, or what legislative powers vested in the Legislature of the 
Indian Dominion is to be ascertained from the provisions of the instrument of 
accession and the two Acts which are mentioned above. The rest of the powers 
must necessarily vest either in the Baroda Government which it willbe seen below 
necessarily means the Ruler of Baroda or in the Baroda Legislature. The executive 
powers would vest in the Baroda Government, and the legislative powers would 
vest in whatever is the Baroda Legislature. We are concerned in this case only 
with the question as to in whom certain executive powers vested. Now, that will 
be found, in our view, from s. 8 of the Government of India Act, 1985. Sub- 
section (7) of that section says, subject to certain provisos with which we are not 
concerned in the present case, 
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“Subject to the provisions of this Act, the executive authority of the Dominion extends to 
the matters with respect to which the Dominion Legislsture has power to make laws, including 
the exercise of rights, authority and jurisdiction in and in relation to areas outside the 
Dominion.” 


Now; it is common ground that the Indian Legislature has, in virtue of the instru- 
ment of accession, which has been signed by His Highness, the Maharaja of Baroda, 
and which has been accepted by His Excellency the Governor-General of India, after 
the India Independence Act came into force, power to legislate on the subject 
of naturalisation. The executive authority cf the Dominion, which means, the 
Government of India, has got, therefore, power to pass orders in regard to natura- 
lisation; but that does not mean that the Baroca ruler or the Baroda Government 
has got no power upon the subject. That would be quite clear from sub-s. (2) 
of the section, which says : 
“ The executive authority of the Ruler of an Acceding State shall, notwithstanding anything 
in this section, continue to be exercisable in that State with respect to matters with respect to 
. which the Dominion Legislature has power to make laws for that State except in so far as the 
executive authority of the Dominion becomes exercisable in the State to the exclusion of the 
executive authority of the Ruler by virtue of a Domin:on law.” 


That means that where a Dominion Legislatur2 has got power to make laws, the 
Government of India as well as the Ruler of an Acceding State have both power to 
pass executive orders. To that there is one exczption; that is, where the executive 
authority of the Dominion becomes exercisable in the State to the exclusion of the 
„executive authority of the Ruler by virtue of a Dominion law. That means that 
if there is any Dominion law owing to which the Ruler of an Acceding State is 
prevented from exercising executive authority in respect of a matter upon which 
the Dominion Legislature may legislate, then the power of the Ruler is gone, but 
not otherwise. i 
Now, our attention has not been drawn to any Dominion law which excludes the 
executivé authority of the Ruler of Baroda :n respect of naturalisation. The . 
learned Advocate General, who appears for the Crown, eontends, im the first 
instance, that because of the provisions of s. 18 (3) of the India Independence Act 
and because of the provisions of s. 107(3) af the Government of India Act, 1985, 
the Indian Naturalization Act, 1926, is law which prevails in the State of Baroda, 
and he says secondly that because of the provisions of that Act the Dominion 
Government has got executive authority in the State of Baroda to the exclusion 
of the Ruler of the Baroda State. : 
Taking up first s. 107, sub-s. (2), it may be disposed of very briefly. All that the 
sub-section says is that— 
“Tf any provision of a law of an Acceding State is repugnant to a Dominion law which 
extends to that State, the Dominion law, whether passed before or after the law of the State, 
shall prevail and the law of the State shall, to the extent of the repugnancy, be void.” 


The provision is a provision as to what is to heppen in case of a repugnancy bet- 
ween a State law and a Dominion law, and the Dominion law which it is alleged is 
repugnant must be a Dominion law which extends to the State. The section does 
not say as to what Dominion laws are to extend to an Acceding State, and con- 
sequently the section can throw no light upon the question as to whether Indian 
‘Naturalization Act, 1926, applies or does not apply to the State of Baroda. We, 
therefore, go now to s. 18 (3) of the India Independence Act. That section has got 
a heading ‘‘Provision as to existing laws, etc.”, and sub-s. (3) of the section says : 
“Save as otherwise expressly provided in this Act, the law of British India and of the several 
parts thereof existing immediately before the appointed day shall, so far as applicable and.with 
the necessary adaptations, continue as the law of each of the new Dominions and the several 
parts thereof until other provision is made by laws of the Legislature of the Dominion in question 
or by any other Legislature or other authority having power in that behalf.” 
If we look at the heading of the section ‘‘Provisions as to existing laws”, it is obvious 
that the Legislature has by this section made provision as to what is to happen to 
the existing laws after the coming into force of the India Independence Act. One 
argument which might have been fancied and is met with by the provision is that 


. 
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after the coming into force of the India Independence Act, the Acts which were 
. valid in the Dominion before the appointed day would cease to be valid, and sub- 
8. (3) says that unless there was an express provision made in the India Indepen- 
dence Act, the law of British India and of the several parts thereof existing imme- 
diately before the appointed day, that is, August 15, 1947, shall continue as the 
law of each of the new Dominions and the several parts thereof. No doubt, the 
laws are liable to be changed; they are liable to be changed by the laws of the 
Legislature of the Dominion in question, or by any other Legislature or other au- 
thority having power to legislate; but till such legislation is passed, the laws of 
British India and of the several parts thereof are to continue as the law of each 
of the new Dominions and the severalsparts thereof. Now, we have no doubt 
that, inasmuch as the Indian Naturalization Act, 1926, was a law of British India 
immediately before the appointed day, it continued as the law of the new Dominion 
after the appointed day; but that does not necessarily mean that it applies to the 
acceding States. Formerly, the laws of British India did not always apply to the 
whole of it; they were still the laws of British India, portions of which were however 
excluded from the operation of the law by the enactment itself; that did not 
lead to the conclusion that the law was the law not of British India but of British 
India minus the area in which the law was not to operate. When, therefore, the 
Legislature enacted that the laws of British India would be the laws of the new 
Dominion, it did not enact that what subsequently became the law of the new 
Dominion would apply to the whole Dominion; it merely became a law of the 
Dominion, and to what areas it applied would have to be decided after looking 
at the Act itself. There are Acts of the former Indian Legislature which applied 
only to certain areas. Because that Act became, after the appointed day, a law 
of the Indian Dominion, it did not follow that the law became applicable through- 
out the whole Dominion, even over those parts of British India in which it had no 
operation before the appointed day. What was the area in which the law was to 
operate had therefore to be decided by looking at the Indian Naturalization Act, 
and the Act states that it extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. Now, for ‘British India” one has to read 
after the coming into force of the India Independence Act the words “the Provinces 
of the Indian Dominion”, and we are not concerned in this case with British 
Baluchistan and the Sonthal Parganas; with the result that after the appointed 
day the Indian Naturalization Act, 1926, extended to the Provinces of the Indian 
Dominion; and the State of Baroda is not a Province of the Indian Dominion. 
So, if we read the Indian Naturalization Act, 1926, then, the effect of s. 18 (3) of the 
India Independence Act is to make the Indian Naturalization Act indeed a law 
of the new Dominion, but a Jaw which was valid only throughout the Provinces 
of the Indian Dominion and not in any of the acceding States. The Act had no 
application by itself in the Baroda State. It is conceded before us that there is 
no other Act passed by the Indian Legislature whether before the appointed day or 
thereafter which had any bearing upon the subject of naturalization, one of the 
subjects in regard to which the Ruler of the Baroda State has agreed by the instru- 
ment of accession that the Dominion Legislature may make laws. 

But even if this is not correct and the Indian Naturalization Act, 1926, has 
application in the Baroda State, that does not necessarily mean that the Ruler 
of the Baroda State has got no executive authority as regards naturalisation im 
that State. Before that result could be said to have been achieved, it would be 
necessary to show that because of the provisions of the Indian Naturalization Act, 
1926, the authority of the Dominion became exercisable in the Baroda State to the 
exclusion of the executive authority of the Ruler, and there is no provision in the 
Indian Naturalization Act, 1926, upon the subject of the exclusion of the executive 
authority of the Ruler. As a matter of fact, considering that the Act was passed in 
1926, when the Legislature had not at all in view any of the Native States, nor power 
to legislate for them, one would not expect to find in the Act any provision which 
would exclude the executive authority of the Ruler in any area to which the Act 
had application. That being so, it is obvious thatthe Ruler of the BarodaState had 
still got power, if at all it could be shown that such a power could be exercised by 
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the Ruler of the Baroda State to confer upon an alien the status of a Baroda subject. 

Now, I have already mentioned what would be the executive powers of the Ruler 
of the Baroda State or the Baroda Government. It would save repetition of those 
alternatives hereafter, if I were to mention that under the Baroda Constitution 
Act, even though certain executive powers have been conferred upon authorities 
in the Baroda State, nothing in the Act takes away from His Highness the Maharaja 
of Baroda the executive powers in relation to the State and its Government. 
Section 8 of the Government of Baroda Act specifically reserves all executive 
powers to him notwithstanding anything conteined in that or in any other Act. 
Therefore, it could not possibly be successfully contended that assuming that there 
was any authority in Baroda State whichehad got power to confer upon anybody 
the status of a Baroda State subject, that authcrity was not the Maharaja; if any 
one has got the authority in the Baroda State, then the Ruler has got the authority. 
The only question which remains to be determined, therefore, is as to whether 
any one in the State had or had not got the authority. 

I have already mentioned that after the coming into force of the India Indepen- 
dence Act, the sovereign executive powers must be in somebody, and they must 
be in the supreme executive authority in the Beroda State, unless they were exer- 
cisable by the Dominion Government to the exclusion of the executive authority 
of the Baroda State, and if it could not be shown that those powers vested in the 
Government of the Indian Dominion to the exclusion of the executive authority 
of the Baroda State, then those powers must necessarily vest in the supreme exe- 
cutive authority in Baroda, and as long as they vested in some authority in Baroda, 
they were exercisable by the Ruler. Powers exercised by the Crown in England 
would naturally vest in the Ruler who after August 15, 1947, held an analogous 
position in respect of the State subject to the instrument of accession and the 
Government of India and India Independence Acts. 

Now, we go to the question of the conferment of the status of a subject by an 
executive authority, even the King, when no zertificate of naturalization under 
an Act which permits such a certificate to be issued has been issued. The learned 
Advocate General, who appears for the Crown, zontends that the learned counsel, 
who addressed us on behalf of the petitioners, has based his argument as to the 
powers of His Highness the Maharaja upon an analogy with the powers of the 
Crown in England to grant certificates by letters ofdenization. Hedoesnotindeed 
dispute that there is a right to create denizens by letters patent in the Crown, 
which, though it has fallen into desuetude, is expressly reserved by the English 
statute on naturalization; but he contends that that does not confer upon the 
person in whose favour the Crown has issued the letters patent of denization the 
status of a British subject. He says that the grant does indeed create in the 
person in whose favour letters patent of denization are issued certain rights, for 
example, to reside, to buy or acquire property: but that still does not make him 
a British subject, because there are certain righcs which are withheld even from a 
person to whom the Crown has granted letters patent of denization by law; for 
example, as would be found mentioned in Halzbury, Vol. I, 2nd edn., para. 782, 
note (t) the Act of Settlement, 1700 (12 & 18 Will. ITI, c. 2), s. 8. The argument 
is that the letters of denization which are granted by the Crown not being under 
the provisions of the Naturalization Act are limited to certain rights and not all 
the rights which when taken together confer upon any one the status of a British 
subject. It appears to us, however, that so faz as the question is concerned, any 
difference that may be between the rights of a person in whose favour the Crown 
has issued letters patent of denization and a full fledged British subject has no 
bearing. Even in England we notice that Halsbury puts letters of denization in 
s. 2 of a chapter of Part IV of which the heading is “ Acquisition of British 
Nationality.” That would show that what is ecquired by letters of denization is 
British natonality. It is true that such a person has not got all the rights of 
a natural born British subject, for example, ce-tain rights which are excluded by 
the provisions of any law which has force in England like the Act of Settlement ; 
but that need not necessarily come into the wey of holding that a person in whose 
favour such letters are issued is a British national. He has not got'the rights of a 
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natural born British subject; but a natural born British subject is not the same 
as a British national. The term British national, or British subject can, for example, 
be applied to the person who has been granted naturalization. Even naturaliza- 
tion would however not make a man a natural born British subject, though it may 
or may not be that he has got all the rights of one. In the second instance, so 
far as the State of Baroda is concerned, it is not contended before us that there is 
any provision of law which prevents a person in whose favour an order corres- 
ponding to the grant of letters patent of denization is made by the Maharaja from 
acquiring all the rights of a natural born BarodaState subject. There is, therefore, 
in reality no difference between the rights of a natural born Baroda State subject 
and a subject upon whom the status of a Baroda State subject is conferred by an 
order passed by the Maharaja. Itisnot possible, therefore, to maintain that even 
though His Highness the Maharaja could pass some order by which certain rights 
of a Baroda State subject are conferred upon an erstwhile alien, he has no power 
to create anybody a Baroda State subject. 

In that case the order of November 8 passed by His Highness the Maharaja 
would be a valid order. It was within the powers of the Maharaja on the date 
upon which he passed the order. The question as to whether the order has ceased 
to be valid because of anything that happened thereafter is a different question. 

Before proceeding to the latter question, however, it would be necessary to refer 
to one or two arguments which were made as to whether the order would not be 
invalid for certain other reasons. It was said, in the first instance, that prior to 
August 15, 1947, there was passed by some authority in India an order deporting 
Mr. and Mrs. Raab. It was said that the order which was passed on November 8, 
1947, came into the way of the execution of the order of Mr. and Mrs. Raab’s 
deportation, and to the extent to which the order came into the way of the execution 
of the order of deportation, the order was ultra vires because of the provisions of 
s. 128 of the Government of India Act. Now, s. 128, sub-s. (1), says : 

“The executive authority of every Acceding State shall be so exercised as not to impede or 

prejudice the exercise of the executive authority of the Dominion so far as it is exercisable in the 
State by virtue of a law of the Dominion Legislature which applies therein.” 
That means that no Ruler and no authority who has got any executive authority 
in an Acceding State will pass an order which ould mpole or prejudice the 
execution of an order of the Dominion Government which is exercisable in the 
State under a Dominion law. Before it could be said that the order of November 8 
was ulira vires of the Maharaja, because of the provisions of s. 128, it must be 
shown that the order would impede or prejudice the exercise of the executive 
authority of the Dominion in so far as it was exercisable in the State by virtue of 
a Dominion law. The learned Advocate General, who appears for the Crown, 
says that this order which conferred the status of a Baroda State subject upon 
Mr. Raab came into the way of the deportation of Mr. and Mrs. Raab. He says 
that the order for deportation of Mr. and Mrs. Raab was and could be passed by 
the Dominion Government by virtue of a law of the Dominion, namely, either 
the Indian Naturalization Act, or the Foreigners Act. Consequently, the order 
impeded the exercise of the authority of the Dominion which was exercisable in 
the State by virtue of those two Acts. It was, therefore, a bad order. 

Now, I have already mentioned the difficulties in the way of the Crown in 
contending that Dominion Government could exercise any powers in the Baroda 
State because of the provisions of the Indian Naturalization Act. In the second 
instance, it is obvious that the order which was passed deporting Mr. and Mrs. Raab 
was not an order which was passed in the exercise of the executive authority of the 
Dominion, assuming it had any in virtue of the Naturalization Act. That Act 
does not empower the Government of the Indian Dominion to pass any order of 
deportation. The order of deportation is passed under the Foreigners Act. 
Consequently, if at all the exercise of the executive authority of the Dominion 
in the Baroda State is impeded, it is impeded in regard to the authority exercisable 
under the Foreigners Act and not the Naturalization Act. Therefore, before s. 128 
can help the Crown, it must beshownthat the Foreigners Act had application to 
the Baroda State and that the order with regard: to deportation was passed by the 
Dominion Government in exercise of an authority given by the Foreigners Act, 
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Now, here the Crown is met with the same difficulty as in the case of the Indian 
Naturalization Act. On November 8, 1947, the Foreigners Act had, for the 
same reason which Ihave mentioned in regard to the Indian Naturalization Act, 
no application to the State of Baroda. That this was so would be quite clear from 
the fact that subsequently the Foreigners Act was amende d and it was made appli- 
- cable by specific legislation to the Acceding State3; but if it became applicable to the 
Acceding States including Baroda later on, that would not mean that the Govern- 
ment of the Indian Dominion had any authority in the Baroda State under the Act 
before it was made ye by Act No. XXXVIII of 1947 to the Acceding States, 
and if consequently the Government of the Indian Dominion could not exercise 
any executive authority in Baroda State on November 8, 1947, under the Foreigners 
Act, then it would be futile to argue that the order passed by His Highness the 
Maharaja of Baroda impeded the exercise of the executive authority of the Dominion 
in so far as it was exercisable in Baroda State by virtue of the Foreigners Act. 

It is contended next that the order at its inception was invalid, because prior to 
August 15, 1947, there was arrived at between the Baroda State and the Govern- 
ment of India what is called a Standstill Agreement. This Agreement is not 
before us. As a matter of fact, when the learned counsel who appeared on behalf 
of the petitioners called upon the learned Advocate General to produce it, he 
expressed his inability to produce it on the ground that it was not with him. All 
that we were referred to was the form of the Standstill Agreement, which would 
be found in the Constitution of Dominion of Ind:a by Messrs. Murty and Padmana- 
bhan at page 816. It would appear from that Agreement that the Acceding 
States have generally agreed that till other arrangements were made, the existing 
agreements and arrangements between the State on the one hand and the Govern- 
ment of India.on the other wil continue. We are concerned in this case with the 
Standstill Agreement arrived at between an Acceding State and the Dominion. 
What would be the position in case such an Agreement was arrived by the Govern- 
ment of India and the State which has not acceded has not to be determined by 
us. So far as the Aceeding States are concerned, it is obvious that the purpose 
of the Standstill Agreement was to preserve the status quo in regard to matters 
which did not fall within the purview of the subjects or matters in regard to which 
‘the States were acceding. In regard to those matters, the Dominion Legislature 
has power to make laws, and the Dominion Government would have executive 
authority in the State if a Dominion law so provided. It was unnecessary, there- 
fore, to have any arrangement between the State on the one hand and the Dominion 
‘Government on the other in regard to those matters. The learned Advocate 
General, who appears for the Crown, has contended that because of the Standstill 
Agreement the former treaties between the Beroda Government and either the - 
East India Company or the Crown continued, and because of the agreement the 
foreign affairs of the Baroda Government were to be carried on by the Government 
of India. We think that the foreign affairs of the Baroda Government were indeed 
to be carried on by the Dominion of India, but that was because of the accession 
and not because of any previous arrangements. But even if that is not so, and 
the treaties between the Baroda Government and the Government of India re- 
mained in force because of the Standstill Agreement after August 15, 1947, our 
attention has not been drawn to any treaty which provides in terms that the State 
or the Ruler would not have any authority to confer the status of the Baroda 
State subject upon any person. This is not a cuestion merely of carrying on the 
foreign affairs of the State. The question has obviously got a bearing upon the 
internal administration of the State because tae conferment of the status of a 
State subject will confer upon the person concerned certain rights in the State. 
The learned Advocate General points in this connection to the order issued by the 
` Crown Representative which I have referred to above. But that order, in so 
far as it was issued because of the doctrine cf paramountcy, lapsed upon the 
cessation of the paramountcy. The learned Advocate ‘General contends that 

ountcy, as a matter of fact, did not lapse on August 15, because of the 
Standstill Agreement. In our view, this contention is not maintainable, because 
of the last clause of the Agreement itself, which provides that nothing in this 
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_ Agreement includes the exercise of any paramountcy functions. That would also 
appear to be the case from the term of the instrument of accession, which provided 
that nothing in the instrument shall affect the continuance of the Ruler’s Sovereignty 
in and over the State. It is contended, however, that the order of the Crown 
Representative must have been obeyed, and if it was obeyed, then, in that case, 
it could be said that an arrangement between the State on the one hand and the 
-Dominion of India on the other was arrived at which was continued by the Standstill 
Agreement. We are not prepared to take the order which lapsed and the obedience 
of which was compulsory upon the Ruler, because it was an order of a representa- 
tive of a suzerain power to be an arrangement which was continued by the 
Standstill Agreement. 

No term of a treaty was pointed out to us which would justify the order which 
was issued by the Crown Representative. We must, therefore, take that the 
order was passed in exercise of the paramountcy function, and when paramountcy 
lapsed, the order also lapsed. 

I shall now go to the question as to whether Mr. and Mrs. Raab have ceased to 
be Baroda State subjects because of what happened thereafter. What happened 
apparently after the date of the order is that the Government of India appeared 
to have insisted that the Baroda State should hand over Mr. and Mrs. Raab whose 
deportation they were contemplating. It appears from exh. E, the note of the 
Dewan, which was agreed to by His Highness the Maharaja, that the Baroda 
Government thought it inadvisable to raise a dispute with the Government of 
India over the matter of Mr. Raab in view of far more important questions which 
were then pending between the two Governments. They, therefore, appear to 
have passed an order under some law which was applicable in the Baroda State 
arresting Mr. Raab, and after he was arrested, they handed him over to the police 
who went to Baroda to take charge of him. That presumably also happened in 
the case of Mrs. Raab. Now, the learned Advocate General contends that this 
order had the effect of taking away from Mr. and Mrs. Raab the status of the 
subjects of the Baroda State which was conferred upon him by the Maharaja. 
There is no argument addressed to us as to whether a status which was once con- 
ferred could be taken away, even though it was conferred by an executive authority; 
and we do not think it necessary to go into that question, because, in our view, 
the document which is relied upon on behalf of the Crown does not show that His 
Highness, the Maharaja, cancelled the previous order or did anything which had 
the effect of cancelling the order. That neither the order nor the subsequent 
action expressly took away from Mr. and Mrs. Raab what was given to them is not 
in dispute. What is contended is that this order agreeing with the note of the 
Dewan together with the conduct of the Baroda Government subsequently in 
arresting and handing over Mr. and Mrs. Raab to the Indian police showed by 
necessary implication that the order of November 8 was cancelled. Now, if we 
were but satisfied that the order could not have been passed, or Mr. and Mrs. Raab 
«ould not have been handed over, unless the previous order was cancelled, then it 
may be open to us to say that they have’ lost the status which they obtained; 
but we do not understand how, in the face of the note which is relied upon on behalf 
of the Crown itself, we can possibly say that the necessary implication of the 
note and the subsequent action in arresting-and handing-over Mr. and Mrs. Raab 
was taking away the status of a Baroda State subject from them. The note 
suggests that the Baroda Government’s view was different. They were not bound 
to hand over Mr. and Mrs. Raab. But then it saysin effect that in view of the 
fact that there were several other considerations which the Baroda Government 
considered so important, it was futile to raise a dispute over what the Dewan thought 
‘was an insignificant matter of the handing over of Mr. Raab. The action 
was guided by political considerations and no consideration of whether there were 
any reasons made out why that status should be taken away. In our view, 
therefore, it could not possibly be held that the note or the subsequent action of the 
Baroda authorities in handing over Mr. and Mrs. Raab to the Indian police had the 
effect of cancelling the previous order or the taking away of-the status of the subject 
of the Baroda State. - ; 
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I shall now revert to certain arguments which are addressed to us upon the 
uestion of certain Baroda judgments which were tendered into evidence at the 
time when evidence was being firstled. At that moment we called upon the learned. 
Advocate General who tendered these judgments to show to us how they were 
relevant under the provisions of the Ind:an Evidence Act. Sections 41 and 11 of 
-the Indian Evidence Act and s. 18 of the Code of Civil Procedure were mentioned 
to us. Section 41 has obvicusly got no application; nor has s. 18 of the Civil 
Procedure Code, because the judgment is not inter partes. Section 11 of the Indian 
Evidence Act which was mentioned was also not, in our view, applicable, because 
if we were to concede that a judgment renders highly probable or improbable 
what was found by it, no judgment would ever be rendered irrelevant provided 
the subject-matter of the judgment was relevant to the matter intissue. Today, 
however, the learned Advocate General has addressed to us certain argumentsiboth 
in order to show that the judgments of the Baroda State arerelevant, and, secondly, 
to show that they are binding upon us. We have heard him upon those conten- 
tions, and we have come to the conclusion that those judgments are neither binding 
nor as a matter of fact they are relevant, and it would be convenient to state our 
reasons for so holding. We heve not seen these judgments; but we understand. 
that they decided that Mr. and Mrs. Raab were no longer Baroda subjects. We 
are also given to understand that these judgments were delivered by the Baroda 
Court upon an application under the provisions corresponding to s. 491 of the 
Criminal Procedure Code and in appeal or revision from the orders passed upon 
that application. Any way it is conceded that the orders were not passed by the 
Courts in the exercise of the jurisdiction which has been mentioned im s. 41 of the 
Indian Evidence Act. Section 41 of the Indian Evidence Act has, therefore, 
no application, and the judgments are not relevant under the provisions of s. 41. 
It has been argued before us, however, that even though s. 41 may not have any 
application, s. 40 applies, and it is said that s. 40 applies, because if there is in 
existence a judgment of the Baroda State of which Mr. and Mrs. Raab, the peti- 
tioners, claim that they are the subjects, then, in that case, the existence of such à 
judgment or judgments is a relevant fact, because if such a judgment exists, we 
will be precluded by international law from holding a trial on the question as to 
whether they are or they are not Baroda subjects. Now, if we assume that there 
is any international law owing to which the existence of such a Baroda judgment 
will preclude us from holding a trial on the question as to whether Mr. and Mrs. Raab 
are Baroda subjects, then, in our view, s. 40 would have application, and the 
existence of the judgment would be a relevant fact. The learned Advocate General, 
who appears for the Crown, then contencs that the existence of such a judgment 
would preclude us from trying the question as to whether Mr. and Mrs. Raab are 
Baroda subjects and in support of this contention, he relies, in the first instance, 
upon a judgment of this Court which was subsequently followed in Madras which 
is to be found in Menahem Messa v. Moses Messa.1_ Then, he relies upon a passage 
from Westlake’s Private International Law, Seventh Edition, 1925, p. 891, and 
finally he relies upon Dicey’s Conflict of Laws, Fourth Edition, 1927, p. 450, 
footnote (g). Now, in the case of this Court relied upon, Sir John Beaumont, 
who delivered the principal judgment, obsarved at p. 627 that where the Court of a 
State gives a judgment affecting the status of a person domiciled within its territory, 
such judgment is treated by the comity of nations as analogous to a judgment 
in rem, and as binding all the world over. The learned Advocate General contends 
that in this case if a Court of the Baroda State has given a judgment which says 
that he is not a Baroda State subject, then such judgment affects the status of a 
person and such judgment must be treated by the comity of nations as analogous 
to a judgment in rem and binding all the world over. Now, if this is to be taken asa 
correct statement of the law, before the judgment could be held to be binding, and, 
therefore, relevant, it must be shown that this is a judgment regardirg the status 
of a person who was domiciled within the territory of theStateto which the Court 
belonged ; that means, it must be shown that Mr. and Mrs. Raab were domiciled. 
in the Baroda State. That is not a question upon which there would be any diffi- 


1 [1988] Bom. 529, s. 0. 40 Bom. L, R. 571. ` 
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culty because the petitioners led evidence that Mr. Raab had expressed his inten- 
tion of residing permanently in Baroda; but even though Sir John Beaumont 
laid down this proposition as one which would justify the decision of the case before 
him, that case was not a case of nationality. He relied in support of that principle 
on the cases of Doglioni v. Crispin, Shaw v. Gould,? Castrique v. Imrie, InreTrafort: 
Trafford v. Blanc,‘ Ewing v. Orr Ewing® and Concha v. Concha. Now, we have read 
all these cases except one, i.e., Castrique v. Imrie which has not been available to us, 
and the learned Advocate General has conceded that as far as the question before 
us is concerned, they themselves do not state anything which is of authority. 
It is undoubtedly true that a principle analogous to that which Sir John Beaumont 
stated at p. 627 of the case mentioned above has been applied in these cases, but they 
were concerned with orders of a probate or matrimonial Court, or to the effects 
of a deceased person or where cases in which the title of a person who was domiciled 
within a particular territory was pronounced upon by a Court in that territory. 
It does not appear to us, therefore, that those casesafford any particular guidance 
which would be of value to us in deciding the question beforeus. But the one case 
upon which he relies, though we have not been able to secure its report and which 
supports him is the case of Schlesinger v. The Administrator of Hungartan Property.’ 
It is quoted at p. 895 of Westlake’s Private International Law, 7th Edition. 
The case is quoted as an authority for the proposition which Westlake mentions in 
these terms ; - i 


“The English court will recognise the decisión as to the nationality of a foreign person given 
by the court of which he was a national. It is a judgment in rem which cannot be questioned 
in another jurisdiction.” 3 oaks 


Now, in the absence of the original report, we assume for the purpose of argument 
that the judgment decides what Westlake states in para. 818A of his book at 
p. 895; but before that principle could be applied and before it could be-said that 
the judgment of the Baroda Gourt is relevant under s. 40, it must be shown that the 
decision was as to the nationality of a foreign person given by the Court of which 
he was a national. Now, it is not disputed that Mr. and Mrs. Raab, upon their own 
admission, were nationals of the Baroda State, the Court of which has given judg- 
ments stating that they are not Baroda State subjects; but before it onl 

said that this isajudgment inrem, which cannot be questioned in another jurisdic- 
tion, it must be shown that the judgment was as to the nationality ofaforeign 
person. We do not understand a foreign person when it is referred to in this 
connection as the equivalent of a foreigner as defined in the Foreigners Act. We 
understand the words ‘‘ Foreign person ” in its dictionary sense. The question 
as to whether a person is a foreigner or not has got to be determined with reference 
to the Court which it is said is bound by the judgment relied upon. It must be 
shown before we say that the judgment is binding and therefore admissible under 
s. 40 of the Indian Evidence Act, that so far as this Court is concerned, ‘Mr. and 
Mrs. Raab are foreign persons. Now, our findings so far have been that they are 
the subjects of the Baroda State. That is upon the evidence which is before 
us, and it is obvious that the question as to whether a person is a foreign person 
being a condition precedent of the judgment being binding and the ju ent 
being relevant, we must first decide upon the question as to whether Mr. and Mrs. 
Raab are or are not foreign persons. Now, if Mr. and.Mrs. Raab are the subjects 
of Baroda State, then it cannot possibly be said that they are foreign persons so 
far as this Court is concerned. Baroda is now an Acceding State. It is.a part of 
the Indian Dominion. Every person who is a subject of the Baroda State is, 
therefore, now a subject of the Indian Dominion, and this-Court could not possibly 
‘say that the subject of the Indian Dominion is a foreign person for the purpose of 
-the principle which is relied upon on behalf of the Crown. In that case, the 
judgment is not binding, and consequently.it will not prevent the trial of the issuc 
. of the question as to whether Mr. and Mrs. Raab are not foreigners within the 


-4 (1868) L. R. 1 H. L. 801. © ` ~- 3 ie 10 App. Cas. 458.’ 
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é 
meaning of that term as defined in the Foreigners Act. As they are Baroda 
State subjects and therefore not foreigners within the dictionary meaning of the 
terms, the judgment is not relevant under s. 40. 

It is said, however, that the Indian Evidence Act is not exhaustive, and a docu- 
ment or evidence may be relevant even though it cannot be brought within the 
four corners of any of the sections of the Indian Evidence Act. That may be; 
but in that case it is necessary to show that the document which is relied upon is 
relevant upon some principle which this Court will accept. We called upon the 
learned Advocate General to show to us that even if this document is not relevant 
under the provisions of the Indian Evidence Act, it will beconsidered relevant by 
the law of evidence in England, and he has not been able to show to us any authority 
for saying that under the law of evidence as it applies in England this judgment 
would be relevant upon the evidence of the status of Mr. and Mrs. Raab. We 
must, therefore, hold that the judgments of the Baroda Court are not relevant. 
We have already said that they are not binding. 

That being so, the rule must be made absolute, and the bail bonds which have 
been given by Mr. and Mrs. Raab should be cancelled. Crown will pay the costs 
of Mr. and Mrs. Raab. Certificate to appeal to the Federal Court granted. 


Rule made absolute. 


FEDERAL COURT. 


Present: Str Harilal Kania, Et., Chief Justice, Mr. Justice Paianjali Sastri and 
Mr. Justice Mahajan. 
MIDNAPORE ZEMINDARY CO., LTD. v. PROVINCE OF BENGAL,* 
Federal Court (Enlargement of Jurisdiction) Act (I of 1948), Sec. 4—Objection that subject-maiter 
of appeal within Pakistan territory—Assertion by home State of Court that territory within its 
territorial supremacy—Whether Federal Court can entertain such objection. 

The Federal Court of India cannot entertain an objection based on the allegation that the 
land which is the subject-matter of an appeal before it is within the territories of Pakistan 
when the home State of the Court is asserting that the area in question lies within the bounds 
of its territorial supremacy and is engaged in a dispute with Pakistan as to the correct 
boundary line. 

Fester v. Globe Venture Syndicate, Lid.’ and Duff Development Co. v. Kelantan Government,? 
referred to 

Tue facts are stated in the judgment. 


Panchanan Ghosh, Samarendra Nath Mukherjee and Asoke Chandra Sen, instructed 
by R. R. Biswas, for the appellants. 

Chandra Sekhar Sen and Bankim Banerjee, instructed by P. K. Bose, for res- 
pondent No. 1 (The Province of West Bengal). 


PATANJALI SASTRI J. This is an appeal from a judgment and decree dated 
March 6, 1945, of the High Court of Judicature at Fort William in Bengal setting 
aside a decree of the Gourt of the Subordinate Judge at Nadia and dismissing a 
suit brought by the appellant, the Midnapore Zemindari Co., Ltd. (hereinafter: 
yeferred to as the Company) for certain declaratory reliefs. 

The Company’s predecessors in interest acquired a permanent patni right 
in a Diara estate known as Sarkarpara Naluapara and bearing Touzi No. 898, 
Nadia Collectorate, and in certain other lands from the then proprietors under 
a patta dated November 5, 1866, on a consolidated rent of Rs. 5.488-5-1 per 
annum. The proprietary interest in the estate subsequently passed to the Dudhuria 
family now represented by respondents Nos. 2 to 5 and they were recorded as propri- 
etors inor about 1920. The estate was subject to periodical settlements of revenue, 
and the previous settlement having expired in 1987, fresh survey and settlement 


* Decided, January 30, 1949, Civil Appeal 1 [1900] 1 Ch. 811. 
No. 15 of 1948 from Bengal. 2 [1924] A, C. 797. 
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proceedings were started in 1987 under Chapter X, part II, of Bengal Tenancy Act, 
1885. In the course of those proceedings, the Settlement Officer assessed a rent 
of Rs. 18,879-10 in respect of Touzi No. 898. The Company preferred an appeal 
to the appellate revenue authorities on the ground that the Settlement Officer 
had no power to settle the rent of the patni in contravention of the terms and 
conditions of the patta of 1866 which was binding both on the proprietors and the 
Government. The appeal proved unsuccessful and thereupon the Company 
instituted the present suit under s. 104-H of the Bengal Tenancy Act, 1885, praying 
for a declaration that the settlement of rent made by the Settlement Officer in 1987 
was illegal and ultra vires and that the Company was not liable to pay the rent 
settled or any portion thereof. The Province of Bengal, which was the first and 
the main contesting defendant in the suit, raised various pleas in defence including 
a preliminary objection that the suit was prematurely commenced as the period of 
the notice delivered to the Government as required by s. 80 of the Code of Civil 
Procedure, 1908, had not expired when the suit was instituted. Respondents 
Nos. 2 to 5 took no active part in the proceedings after filing a written statement 
supporting the pleas of defendant No. 1. 

The trial Court negatived all the pleas and decreed the suit. On appeal 
by defendant No. 1, a division bench of the High Court (Mukherjee and Ellis JJ.), 
while upholding the findings of the Subordinate Judge on the merits, held that 
the suit was brought one day too soon, as in computing the period of two months 
for purposes of s. 80 of the Code of Civil Procedure, the day on which the notice 
‘was served on the Government was to be excluded and not included as was done 
by the Subordinate Judge. As, in their view, the Government was a necessary 
party, they dismissed the suit as against respondents Nos. 2 to 5 also. 

From. that judgment the Company applied on June 8, 1945, for leave to appeal 
to His Majesty in Council and leave was granted by the Court on August 18, 1945. 

Before, however, the records of the case could be transmitted to His Majesty 
in Council, the India Independence Act, 1947, came into force on August 15, 
1947, and, as from that date, two independent Dominions were set up in India 
known as India and Pakistan, and their respective territories were defined. The 
Province of West Bengal was included among the territories of India and the 
Province of East Bengal among those of Pakistan, and the boundaries of the new 
provinces were determined by a Boundary Commission appointed by the Governor- 
‘General as provided for in s. 8 (3) of the Act. It appears that notwithstanding 
such determination a dispute has arisen between the new Dominions as to whether 
certain areas form part of the territories of the one or the other. Sarkarpara 
Naluapara is among those areas and is claimed by the Province of Hast Bengal 
which is said to be actually collecting the revenue payable in respect of the estate. 
In these circumstances, the Company being naturally desirous of obtaining an 
effective and binding adjudication as to whether or not it is liable to pay the newly 
assessed rent, applied to the High Court to have the records transmitted to His 
Majesty in Council notwithstanding the enactment of the Federal Court (En- 
largement of Jurisdiction) Act, 1947, so that the final decision in these proceedings 
may be capable of enforcement in whichever Dominion the estate in question may 
ultimately be found to lie. The High Court, however, without deciding the ques- 
oa of jurisdiction of this Court to hear the appeal, transmitted the records to this 
‘Court 

“ without prejudice to the contention of the parties which may be hereafter raised before the 
Federal Court as to the competence of the appeal before the Federal Court.” 


A preliminary objection was accordingly raised by Mr. Panchanan Ghosh 
on behalf of the Company that, inasmuch as the Province of East Bengal claims 
and exercises control and jurisdiction over the ared comprising the lands in suit 
as being part of its territories, this Court had no jurisdiction to hear and determine 
the appeal, and that any judgment or order passed by it could have no validity 
or effective operation in relation to the subject-matter of these proceedings, ac- 
cording to well established principles of private international law and comity of 
nations. Learned counsel, while admitting:that the case fell within the terms of 
s. 4 of the Federal Court (Enlargement of Jurisdiction) Act, 1947, urged that after 
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the new Dominions were set up under the India Independence Act, 1947, the 
Indian Legislature had no power to legislate in respect of lands in Pakistan and 
that s. 4 of the former Act should be construed as being subject to a presumed 
territorial limitation having regard to principles of international comity, so that 
the present appeal which concerns lands in Pakistan should not be brought before 
the Federal Court of India. Otherwise, it was suggested, the provision would 
be ultra vires in so far asit had the effect of bringing such appeals before this Court. 
This contention cannot prevail. In the first place this Court cannot entertain 
an objection based on the allegation that the land which is the subject-matter of 
these proceedings is within the territories of another State when, as has been repre- 
sented to us on behalf of the Government, the Government of this country disputes 
the boundary line as put forward by the Dominion of Pakistan and claims that 
the land in question lies within the home territory, being comprised within the 
boundaries of the Province of West Bengal as determined by the award of the 
Boundary Commission already referred to. 
“ State territory,” observes Oppenheim, “is an object of the law of Naticns, because the 
latter recognises the supreme authority of every State within its territory,”? 
and disputes as to boundaries between two contiguous States cannot be the subject 
of enquiry by the municipal Courts exercising jurisdiction in either State. Ordi- 
narily the Court takes judicial notice of the boundaries of a State, but when in 
doubt, it obtains information on the point from its own Government. In Foster v. 
Globe Venture Syndicate, Ltd.,? where the boundery of a foreign State was in question, 
Farwell J. observes as follows (p. 814): Be 
“Sound policy appears to me to require that I should act in unison with the Government on 
such a point as that. Assume that the Foreign Office have already satisfied themselves that the 
territory in question is within the dominion of Morocco, and have applied to the Sultan of Morecco 
for redress in any given matter, it would surely be improper that I, sitting here as a judge of the 
High Court, should, in the face of that act of Her Majesty, hold as a matter cf fact that the 
territory in question was not within the dominion of the Sultan of Morocco. I should be contra- 
vening the act of Her Majesty acting as a Soveriegn in 4 matter which is within the cognizance of 
Her Majesty’s Foreign Office.” 
This view was approved by Viscount Finlay, in Duff Development Cc. v. Kelantan 
Government,’ where he said (p. 818): 
“ The judgment of Farwell, J., in Foster v. Globe Venture Syndicate, seems to me to be a 
perfectly accurate statement of the law and practice on this point. There are a great many matters 
of which the Court is bound to Lake judicial cognizance, and among them are all questions as to 
the status and boundaries of foreign powers. In all matters of which the Court takes judicial 
cognizance the Court may have rezourse to any proper source of information. It has long been 
settled that on any question of the status of any foreigc power the proper course is that the Court. 
should apply to His Majesty’s Government, and that in any such matter it is bound to act on the 
information given to them through the proper department. Such information is not in the 
nature of evidence ; it is a statement by the Sovereign of this country through one of his Minister: 
upon a matter which is peculiarly within his cognizance.” 5 
The ‘principle must apply a fortiori to a case where the home State of the Court 
is asserting that a certain area lies within the bounds of its territorial supremacy 
and is engaged in a dispute with a neighbouring State as to the correct boundary 
line. It would be strange and unfortunate if there were divergence of action 
between the State and its own Courts in such circumstances. In this view no 
question of extra-territorial operation of the Federal Court (Enlargement of Juris- . 
diction) Act, 1947, can arise in the present case, : 
But even assuming for the purpose of argument that the land in question is 
eventually found, as a result of a peaceable settlement of the disputed frontier, 
to be within the territories of Pakistan, the appellant’s apprehension that the deci- 
sion of this Court will not be recognised as having any binding effect appears to be 
undless; for it takes no note of the Orders promulgated by the Governor- 
General before August 15, 1947, in exercise o? the powers conferred under s. 9 


1 Intemational Law, 7th Edn., Vol. I, 2 [1900] 1 Ch. 811. 
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of the India Independence Act, 1947. The provisions of those Orders were 
specially designed to remove the difficulties arising in connection with the transition 
to the new situation created by the partition of the country and are accordingly 
binding on both the Dominions. Among such Orders are the India Independence 
(Rights, Property and Liabilities) Order, 1947, and the High Courts (Bengal) 
Order, 1947. The first mentioned Order, which relates to the initial distribution 
of rights, property and liabilities between the new Dominions, would. on the assump- 
tion that the estate in question is situated in East Bengal, in effect make that 
Province a party to the proceedings [Art. 12 (2) ], and the other Order, which 
provides for the constitution of a High Court for the Province of East Bengal and 
sundry other matters, contains provisions as a result of which the decision of this 
Court in the present appeal will have effect within the territories of Pakistan. 
By para. 4 of Art. 18 any order made by the High Court in Calcutta before “the 
appointed day”, that is, August 15, 1947, is to have effect not only as an order 
of that High Court but also as an order made by the High Court of East Bengal. 
By para. 5 any order made by the High Court of East Bengal in proceedings trans- 
ferred to that Court by virtue of that Article is to have effect not only as an order 
of that Court but also as an order made by the High Court in Calcutta. Para. 6 
is Important and reads as follows : 

“ Where any such order as is mentioned in paras. 4 and 5 of this article has, whether before 
or after the appointed day, been confirmed, varied or reversed on appeal, effect shall be given 
to the decision of the appellate Court as if the order appealed from were an order not only of the 
High Court by which it was made, but also of the High Court in Calcutta or the High Court of 
East Bengal, as the case may be.” 

It will be seen that, by virtue of these provisions, notwithstanding the consti- 
tution of the new Province of East Bengal as part of the Dominion of Pakistan, 
the decree now under appeal which was made by the High Court in Calcutta before 
the appointed day is to have effect in East Bengal as if it was an order made by 
the High Court of East Bengal, while any decision of this Court, as the “appellate 
Gourt ” confirming, varying or reversing that decree is to receive effect as if that 
decree were also a decree of the High Court of East Bengal. In other words, the 
judgment under appeal is to be regarded as a judgment of the High Court of East 
Bengal, and quoad hoc, this Court, as the Court of appeal from that High Court. 

It was suggested that the term ‘‘ appellate Court ” in para. 6 of Art. 18 should 
be taken to refer to the Federal Court only in so far as that Court had appellate 
jurisdiction at the time when the High Courts (Bengal) Order, 1947, was made, 
and that the subsequent enlargement of that jurisdiction in 1948, by virtue of 
which the present appeal has come to this Court, could not attract the application 
of para. 6 to the decision in the appeal. We are unable to agree. When the 
Order was made this Court was undoubtedly an “‘ appellate Gourt,” though its 
appellate jurisdiction over the High Courts extended only to cases falling under 
s. 205 of the Government of India Act, 1985. The subsequent extension of such 
jurisdiction cannot affect the interpretation of the term. The scope of the appellate 
jurisdiction of this Court may vary form time to time, but whenever, acting 
within that jurisdiction, it confirms, varies or reverses an order of the High Court 
in Calcutta made before the appointed day, its decision will have the effect attribut- 
ed to it by para. 6 of Art. 18. That, we think, on its true construction, is the 
meaning of that provision. 

next to the appeal itself Mr. Panchanan Ghosh did not challenge 
the finding of the High Court as to the insufficiency of the notice given under 
s. 80, Code of Civil Procédure. He contended, however, that the Settlement 
Officer’s assessment of rent having been found to be illegal and not binding on the 
Company, the suit should have been decreed as against respondents Nos, 2to5. He 
maintained that the Government was not a necessary party to the suit, having 
regard to s. 104-H (8) of the Bengal Tenancy Act, 1885, and that, therefore, the 
dismissal of the suit in imine against defendant No. 1 should affect the Company’s 
right to obtain the declaration sought as against respondents Nos. 2 to 5. We see 
no force in this contention. Section 104-H of the Bengal Tenancy Act says that 
no suit under the section shall be brought against the Government “unless the 
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Government is landlord or tenant of the land to which the aforesaid entry relates.” 
In the present case, when the revision of the settlement of Tonzi No. 898 was 
completed, respondents Nos. 2 to 5 as proprietors were given the option to take 
a fresh periodical settlement paying the revised jumma, but they retused to do so 
and the Government thereupon assumed direct management of the Touzi as a 
Khas Mehal in exercise of ther powers under Regulation VII of 1822 which has 
been made applicable to the settlement of Diara estates by Act XXXI of 1858. 
The position, accordingly, is that, during the currency of this settlement, the 
Company bas to hold Touzi No. 898 immediazely under the Government to which 
it is liable to pay the putni rent. The Government is therefore the ‘‘ landlord ”’ of 
the “estate” within the meaning of the Act [see cls. (3) and (6) of s. 8]. No 
doubt when the suit was instituted the new settlement had not come into operation, 
but the position was similar as the predecessors of respondents Nos. 2 to 5 had refus- 
ed to take settlement of the Touzi even at the previous settlement proceedings of 
1920-21. That was why the Government was impleaded in the suit and it was 
alleged in the plaint that the putni patta of 1866 was binding on the Government 
and that in consequence the Government was not entitled to demand any rent 
in excess of that fixed in that patta. Indeed it is difficult to see how a decree against 
respondents Nos. 2 to 5 alone, who refused to take a settlement and are therefore not 
entitled to collect the putni rent, would be of any practical value to the Company, 
if as a result of the suit failing against the Government, the Company was left with 
the liability to pay to the Government the newly assessed rent every year during 
the whole period of the current settlement. On the allegations in the plaint and 
in the circumstances of the case we are of opinion that the suit was rightly dismissed 
even as against respondents Nos. 2 to 5. The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


Present: Sir Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali 
Sastri, Mr. Justice Mahajan, and Mr. Justice Mukherjee. 
TATYA SHANTAPPA v. RATNABAT DADA.* > 
Hindu law—Adoption—Joint Hindu family—Joint family property partitioned between the last 
coparcener and his son—Subsequent adoption by widow of coparcener—Divesting of estate 
on adoption. 

Under Hindu law, an adoption by the widow of a deceased coparcener divests the joint 
family estate which has already been partitioned between the last surviving coparcener and. 
his son. ; 

Anant Bhikappa Patil v. Shankar Ramchandre Patil’ and Neelangouda Limbangouda v. 
Ujjangouda Shankargouda,* Zollowed. 

Surr for partition of property. 
The property belonged originally to one Nemanna, to whom the parties to the 
suit were related, as shown in the following zenealogical tree : 





Nemanna 
os 
| | 
Bharmappa (1898) Gadeppa ` 
= Krishnabai 
| 
Alate (adopted) Atela SEN (1928) Dada 
= Kashibai = Krishnabai = Gangabal (deft. 1.) 
(deft. 8.) 
| Anna 
Anna (adopted) Bharmappa (def. 2) 
(deft. 2) (6-8-1986) 


The family, which was undivided, abounded in adoptions. Krishnabai the 
widow of Bharmappa, adopted Antappa, son of Gadeppa. Antappa having died 
* Decided, March 3, 1949. Civil Appeal s.c. 46 Bom. L. R. 1. 
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without leaving @ son, his widow Krishnabai adopted Anna (defendant No. 2), 
the son of Dada (defendant No. 1) on December 26, 1986. Shantappa’s son 
Bharmappa died unmarried on August 6, 1986. Gangabai (the widow of Shantappa) 
adopted Tatya (plaintiff) on October 16, 1986, at Nandani in the Kolhapur State ; 
and on July 9, 1987, she again went through the ceremony of adoption at Belgaum 
in British India. 

On the death of Bharmappa (the son of Shantappa) on August 6, 1986, the 
sole surviving coparcener of the family was Dada (defendant No.1). He had a son 
Anna (defendant No. 2). On November 15, 1986, before Anna was taken in 
adoption by Antappa’s widow Krishnabai on December 26, 1986, Dada and Anna 
(defendants Nos. 1 and 2) partitioned the entire joint family property between 
themselves. Thus, at the date when the plaintiff was adopted, the joint property 
of the family had ceased to exist, but was vested in defendants Nos. 1 and 2, on 
partition. 

On September 27, 1987, the plaintiff filed a suit to recover a half share in the 
joint family property. 

The trial Court found that the plaintiff’s tion only at Belgaum was proved, 
that the family property was partitioned between defendants Nos. 1 and 2 in 
November 1986, that the property which had already vested in defendants Nos. 1 
and 2 could not be divested by the plaintifi’s adoption. The suit was therefore 
dismissed. 

The plaintiff appealed to the High Gourt. The appeal was heard on November 
27, 1942, by Beaumont C.J. and Sen J. Their Lordships held that the first adop- 
tion of the plaintiff at Nandani was not proved, that the partition between defend- 
ants Nos. 1 and 2 took place in November 1986, that the plaintiff’s adoption at 
Belgaum was proved, and that the adoption had not the effect of undoing the 
partition. The appeal was accordingly dismissed for the following reasons :— 

_ Sen J. On the third point, Mr. Parulekar has relied on Chanbasappa v. Huchappat 
and sought to show that the present case is outside the purview of the decision in 
Balu Sakharam v.Lahoo.* In that case two branches of a joint family had arrived 
at a partition of the joint family property, each branch taking a half share. One 
of the branches consisted of the defendant, who was the last surviving coparcener, 
and the widow of his paternal uncle, who continued to live jointly. The widow 
thereafter adopted the plaintiff. The suit was brought by the plaintiff to obtain 
his half share in the property which fell to the defendant on partition, and it was 
held that the plaintiff as the adopted son was entitled to his share in the property 
in the hands of the defendant, as the joint family was still subsisting and had not 
come to an end. The plaintiff was held entitled only to a share in the property 
which has fallen to the branch represented by the defendant and no share in the 
property which went to the other branch. This case has been distinguished in 
Trappa Lokappa v. Rachayya Madiwalayya,’ in which the facts were very similar 
to those in the present case, and there it has been held that on partition between 
the father and the son in a family in which there was a widow living, who after- 
wards adopted a son, the coparcenary came to an end and that the adopted son 
could not ce any share or interest in the family property. In that case there was 
an undivided Hindu family consisting of two brothers. One of them died leaving 
his widow behind him, and the other brother, who had a son, partitioned the 
family property between himself and the son, the son taking upon himself the 
obligation of maintaining the widow who had obtained a decree for her maintenance. 
The widow thereafter adopted the plaintiff, and the plaintiff having sued to recover 
a half share in the family property, it was held that the adoption though valid 
did not give the plaintiff any right to the property inasmuch as the coparcenary 
had come to an end on partition between the surviving coparceners ; the decisions 
in Balu. Sakharam v. Lahoo, Hirachand v. Rowji Sojpal* and an unreported case 
Shivappa Jayappa Kumatagi v. Yagappa Shiddappa Kumatagi,® were followed, 
and, as I have already said, the case Chanbassappa v. Huchappa was distinguished , 


1 (1988) 40 Bom. L. R. 1185. 5 (1988) First Appeal No. 247 of 1935, 
2 (1988) 89 Bom. L.R. 882, F.B. decided by N. J. Wadia and Sen JJ., ‘on 
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4 (1988) 41 Bom. L.R. 760. 
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the ground for the distinction being that their Lordships were not dealing with a 
case in which the two branches of a family were divided, but with one in which the 
only existing coparceners, the father and the son, divided between themselves. In 
Chanbasappa’s case there were more than one coparceners in one of the branches 
at the time the partition took place, and hence it was held that it was a case of 
partition between two branches, and that though the old coparcenary came to an 
end, two separate coparcenaries had come into existence and the widow in question 
became a member of one of the two coparcenaries. On the widow’s adopting a 
son afterwards, therefore, it was held that theson was admitted to therights of a son 
born into a coparcenary. We think that we are bound to follow the case of Irappa 
Lokappa v. Rachayya Madiwalayya, based as it is on the full bench decision in 
Balu Sakharam’s case, and that in this case the plaintiff cannot have any rights in 
the property after the adoption when the coparcenary had come to an end. 
The plaintiff appealed to the Federal Court. 


C. S. Saran and S. R. Parulekar, instructed by S. P. Varma, for the 
appellant. 
K. G. Datar, instructed by X. J. ‘Kale, for respondents Nos. 1 and 2. 


Paransaut Sasrai J. This is an appeal from a judgment and decree of the 
High Court of Judicature at Bombay dated November 27, 1942, affirming a judg- 
ment of the joint First Class Subordinate Judge at Belgaum whereby the appellant’s 
suit for partition of certain immovable properties was dismissed. 

The appellant claimed one half share in the properties belonging to the family 
of one Gadeppa who had three sons Antappa, Shantappa and Dada. Antappa 
ceased to be a member of Gadeppa’s branch having been adopted to Bharmappa 
the undivided elder brother of Gadeppa. The appellant claimed to be the 
adopted son of Shantappa. He alleged that he was adopted by Shantappa’s 
widow, Gangabai, on October 16, 1936, at a place called Nandani in Kolhapur 
State and that the adoption was confirmed by her on July 9, 1987, at Belgaum to 
obviate possible objections on the ground that the prior adoption had been made 
in the Kolhapur State. Dada and his son Anna, who were defendants Nos. 1 and 2 
in the‘suit, denied both the adoptions put forward by the appellant and averred 
that they had divided the family properties between them on November 15, 1986, 
and that, after such partition, Anna was adopted by Antappa’s widow Krishnabai 
of Bharmappa’s branch. They further pleaded that, even if the second adoption 
of the plaintiff alleged to have taken place at Belgaum was proved, it could not 
entitle the plaintiff to claim a share oe the family properties as the coparcenary 
in cal TPs branch had previously come to an end by virtue of the partition 
aforesaid. 

The learned trial Judge held that the appellant failed to establish that he was 
adopted by Shantappa’s widow at Nandani on October 16, 1986, as alleged by 
him, butthe later adoption said to have taken place on July 9, 1987, at Belgaum 
was true and valid. He further found that there was a partition of the family 
properties between defendants Nos. 1 and 2 on November 15, 1986, as alleged by 
them, and he held, following the decision of a full bench of the Bombay High 
Court in Balu Sakharam v. Lahoo Sambhaji, and certain other decisions based 
thereon, that the appellant’s adoption was ineffectual to reopen the prior partition 
between defendants Nos. 1 and 2. He accordingly dismissed the suit. 

On appeal to the High Court, a division bench of that Court (Beaumont C. J. 
and Sen J.) confirmed the findings of the trial Court on all the issues of fact and 

-law and dismissed the appeal. Thereupon the appellant preferred this appeal to 
His Majesty in Council, having obtained the necessary leave under s. 110 of the 
Code of Civil Procedure, but by virtue of the Federal Court (Enlargement of 
Jurisdiction) Act ( I of 1948), the appeal has to be decided by this Court. 

. _ After the case was disposed of by the High Court, it appears that the decision of 
the full bench in Balu Sakkaram v. Lahoo Sambhaji on which the Courts below 
relied was overruled by the Privy Council in Anant Bhikappa Patil v. Shankar 

- Ramchandra Patil? and the appellant herein therefore claims that the decisions of 

1 [1987] Bom. 508, ; 2 (1948) L. R. 70 I. A. 282, 

s.c. 38 Bom. L.R. 882, F.B. 8.c. 46 Bom. L. R. 1. 
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the Courts below should be set aside and his claim for one half share of the prop erties 
in suit should be decreed. 

It was not disputed by Mr. Datar appearing for the respondents that the decisions 
followed by the High Court were no longer. good law in view of the later decision 
of the Privy Council referred to above. But he sought to distinguish the present 
case on the ground that, the coparcenary consisting of the only malemembers of the 
family at the time having been put an end to by the partition of November 1986, 
the plaintiff’s adoption could not revise the coparcenary so as to entitle the plaintiff 
to reopen the partition and claim a share in the family properties. It was pointed 
out that Anant Bhikappa Patil v. Shankar Ramchandra Patil was a case where 
there was no disruption of the coparcenary by a partition among all the members 
then living and all that was held was that an adoption by the widow of a pre-de- 
ceased coparcener was effectual to divest the properties vested by inheritance in 
the heir of the last surviving coparcener. We are unable to appreciate this dis- 
tinction. It is true that no question as to the effect of partition by the members 
of a family in relation to the power of adoption of the widow of a pre-deceased 
coparcenery arose in that case. But the principle on which their Lordships based 
their decision, namely, that the rights of the adopted son relate back to the date 
of the adoptive father’s death must equally apply to the facts of the present case 
and the plaintiff must be deemed, by a fiction of Hindu law, to have been in 
existence as the son of Shantappa at the time of the latter’s death in 1921 so as 
entitle him to à share in the family properties. It is clear that their Lordships 
considered the question also from the point of view of the extinction of the coparce- 
nary in such cases, for they observed (p. 288) : 

“ Tf, then, the appellant’s adoption was valid; can it be held that it does not take effect 
on the property which had belonged to the joint family because there was nc coparcenary in 
existence at the date of the adoption? ” 

If, notwithstanding the extinction of the coparcenary by the death of the last 
surviving coparcener, the adoption by the widow of a pre-deceased coparcener 
could effectively divest the property vested by inheritance in the heir of the 
last surviving coparcener, we are unable to see why such adoption should not 
equally operate to entitle the adopted son to claim a share in the family properties 
in spite of the extinction of the coparcenary by virtue of a partition. There 
cannot exist on principle any distinction between extinction of a coparcenary 
by the death of the last surviving coparcener and its extinction by partition so 
far as the right of the widow of a pre-deceased coparcener to make a valid and 
effectual adoption is concerned. Indeed, the principle of their Lordships’ decision 
must apply a fortiori to cases where the coparcenary became extinct by partition, 
for, the family properties would still be in the hands of the members of the family 
though divided, and there would be no question of divesting property vested in a 
stranger to the family. It is worthy of note that their Lordships expressly referred 
to and approved the decision of the Nagpur High Court in Bajirao v. Ramkrishna! 
and of the Madras High Court in Sankaralingam v. Veluchami*, both of which are 
cases of adoption made after a partition in the family. We are therefore of 
opinion that the principles laid down by their Lordships in Anant Bhikappa Patil 
v. Shankar Ramchandra Patil? and since reaffirmed in Neelangouda Limbangouda 
v. Ujjangouda* are applicable in full force to the facts of this case. 

In this view the appellant will be entitled to one-fourth share in the family 
properties as defendant No. 2’s adoption into Bharmappa’s branch has been 
held established. We accordingly allow the appeal and remit the case to the High 
Court with the direction that a preliminary decree for partition and delivery of 
possession of the appellant’s one-fourth share in the properties in suit together with 
mesne profits from the date of suit pertaining to such share be substituted for the 
decree dismissing the appellant’s suit. The appellant shall have the costs in this 
Court, but in the peculiar circumstances of the case we make no order as to costs 
in the Courts below. 


: ~ Appeal allowed. 
1 [1941] Nag. 707. S.C. 46 Bom.‘L. R. 1. 
2 [1948] Mad. 809, F.B. 4 (1948) 50 Bom. L. R. 682, P.C. 
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Present: Sir Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali, Mr. Justice Patanjali 
Sastri, Mr. Justice Mahajan, and Mr. Justice Mukherjea. 
KAIKHUSHROO BEZONJEE CAPADIA v. BAI JERBAI HIRJIBHOY 
WARDEN.* 


Transfer of Property Act (IV of 18821, Sec. 116 —Sub-lessees continuing in possession after eatinclion 
of main lease—Tender of rent by—Lessor’s refusal to accept rent—Subsequent tender of rent— 
Acceptance by lessor of rent as compensation for wrongful occupation—‘ Holding over’’— 
Whether monthly tenancy created tn favour of sub-lessees—Claim cf additional protection under 
Rent Restriction Act whether bars claim based cn tenancy rights—Bombay Rent Restriction Acts. 

A lessee created sub-leases in favour of two persons during the period of his lease in respect 
of different portions of a residential premises. On July 21, 1942, the lessor wrote to his lessee 
formally demanding vacant possession of the demised premises by August 81, 1942, when 
the lease was due to expire by efflux of time. The lessee passed this letter on to his sub-lessees 
requesting them to comply with its directions. In spite of a reminder the sub-lessees did 
not vacate the portions occupied by them in the premises and the lessee intimated to his 
lessor that it was not possible for him to do anything further inasmuch as the sub-lessees 
were refusing to vacate the premises in spite of repeated demands and were rightly or wrongly 
claiming protection under the Bombay Rent Act. The sub-lessess subsequently sent to the 
lessor by separate cheques rents in respect of the portions occupied by them. The lessor 
returned these cheques to the sub-lessees and they were informed that they were trespassers 
and had no right to pay rents or demand recognition as tenants from the lessor. The sub- 
lessees again sent two cheques for the amount of rent for two months together, which were 
received by the lessor without any protest and were put into his banking account on Novem- 
ber 28, 1942, without any receipt being given to the sub-lessees. A receiver of the property 
was appointed on November 20, 1942. The next month one of the sub-lessees again sent a 
cheque for his rent which the lessor sent back intimating both the sub-lessees at the same time 
that their cheques had been accepted by him as part deposits towards his claim for compensa- 
tion for illegal use and occupation of the premises by them, and that they were accepted 
without prejudice to his rights and contentions under the Rent Act, and stamped receipts 
were also enclosed. Rents for the subsequent months were received by the receiver and 
receipts were given as being without prejudice to the rights of the lessor or the sub-lessees. 
After the receiver gave up possession of the property, the sub-lessees again paid the rents 
to the lessor every month and the latter granted receipts in the same form in which they 
were granted by the receiver. In December 1945 the lessor filed a suit to recover possession 
of the premises after evicting the sub-lessees, alleging that they were trespassers out and 
out and their interest, if any, had come to an end as soon as the lease in favour of the chief 
lessee had expired. On the question whether a case of “holding over ” within the meaning 
of s. 116 of the Transfer of Property Act, 1882, was made out by the sub-lessees and they 
could claim status of tenants a3 contemplated by that section :— 

Held (Patanjali Sastri J., dissenting), that in the circumstances of the case money was not 
only paid as rent by the sub-lessees but was received as rent by the lessor, and, therefore, a 
monthly tenancy was created in favour of the sub-lessees under s. 116 of the Transfer of 
Property Act, 1882, which could be terminated only by proper notice to qurt. 

The fact that additional protection was sought for by the sub-lessees under the Bombay 
Rent Restriction Acts with or without just grounds could not by itself stand in the way of 
the sub-lessees’ claiming tenancy rights under s. 116 of the Transfer of Property Act, 1882, 
if such tenancy was established by proper evidence. 

In cases of tenancies relating to dwelling houses to which the Rent Restriction Acts apply, 
the tenant may enjoy a statutory immunity from eviction even after the lease has expired. 
The landlord cannot eject him except on specified grounds mentioned in the Acts themselves. 
In such circumstances, acceptance of rent by the landlord from a statutory tenant, whose lease 
has already expired, could not be regarded as evidence of a new agreement of tenancy, and 
it would not be open to such a tenant to urge, by way of defence, in a suit for ejectment 
brought against him, under the provisions of the Rent Restriction Act, that by acceptance 
of rent a fresh tenancy was created which had to be determined by a fresh notice to quit. 

Davies v. Bristow: Penrhos College v. Butler! and Morrison v. Jacobs,* followed. 


ONE Kaikhushroo Bezonjee Capadia (plaintiff) was the owner of a building 
consisting of a ground and one upper floor known as ‘“‘Capadia House” situate 
at Gowalia Tank Road at Bombay. By an indenture of lease dated August 12, 


* Decided, March 30, 1949. Civil Appeal 1 [1920] 8 K. B. 428. 
No. 89 cf 1948, from Bombay, 2 [1945]1 K. B. 577. 
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1982, he gave a lease of the property to D. H. Joshi (defendant No. 1) for a period 
of five years commencing from September 1, 1982, and a further period of five 
years at defendant No. 1’s option. Defendant No. 1 exercised the option on the 
expiry of the original period of five years and continued in possession of the property 
up to August 81, 1942, when the lease determined by efflux of time. During the 
term of his lease defendant No. 1 had sub-let the upper floor of the building to 
Mrs. Jerbai Warden (defendant No. 2) at a monthly rent of Rs. 210 and had sub-let 
the ground floor to B. N. Marshall (defendant No. 8) at a monthly rent of Rs. 172. 

On July 21, 1942, the plaintiff gave intimation to defendant No. 1 that he should 
give him vacant possession of the property on the determination of the lease on 
August 81, 1942, which intimation defendant No. 1 passed on to defendants Nos. 2 
and 8. Defendants Nos. 2 and 8, however, did not vacate the portions of the 
property in their possession. Defendant No. 1 wrote to the plaintiff on September 
8, 1942, to say that he was unable to do anything further with regard to defendants 
Noe A and 8 and that they rightly or wrongly wanted to take advantage of the 

ent Act. 

Defendants Nos. 2 and 8 sent to the plaintiff their cheques for the respective 
amounts. of Rs. 210 and 172 being the rénts for September 1942. The plaintiff 
refused to accept the cheques and returned them stating that defendants Nos. 2 
and 8 were not his tenants at all, that there was no privity of contract between 
him and them and that they were mere trespassers on the property. 

The plaintiff had mortgaged the property to Sakinabai and Ismail on April 7, 
1941. In exercise of the power reserved to the mortgagees they appointed a 
receiver of the rents and profits of the property on November 20, 1942. Prior to 
this date defendants Nos. 2 and 8 had sent to the plaintiff two cheques each of 
Rs. 210 and Rs, 172, being the rents for September and October 1942. The plaintiff 
received these cheques and put them into his banking account on November 28, 
1942. No receipts for the rents were sent to defendants Nos. 2 and 8. Defendant 
No. 2 sent a further cheque of Rs. 210 being the rent for November 1942 to the 
plaintiff. This cheque was cashed by the plaintiff on January 5, 1948, and on the 
same day the plaintiff addressed identical letters to defendants Nos. 2 and 8acknow- 
ledging receipts of the cheques and stating that he had accepted the same as part 
deposits towards his claim for compensation for use and occupation since September 
1, 1942, which they had been wrongfully and unlawfully making of the premises in 
spite of repeated notices to them to vacate. 

The receiver accepted the rents from defendants Nos. 2 and 8 from December 
1942 up to September 1948, and issued in their favour receipts containing the words 
“ received without prejudice to the rights of Mr. Capadia as well as Mrs. Warden. 
or Mr. B. N. Marshall.” 

The receiver gave up possession of the property from September 1948, and after 
that defendants Nos. 2 and 8 sent the rents of the premises to the plaintiff. The 
plaintiff continued to receive the same without prejudice to his rights and conten- 
tions and in the duly signed receipts stated that he received these without prejudice 
to his rights and contentions. This continued till the plaintiff filed the present 
suit against the defendants on December 7, 1945, claiming recovery of possession 
of the premises after evicting defendants Nos. 2 and 8. He alleged that they were 
trespassers out and out and their interest, if any, had come to an end on the 
expiration of the lease in favour of defendant No. 1. The defendants contended 
that the plaintiff having accepted monthly rents for the premises after the termina- 
“ tion of the lease, a tenancy from month to month was created under s. 116 of the 
Transfer of Property Act, 1882, and such tenancy not having been terminated by a 
notice to quit, the plaintiff was not entitled to recover possession of the premises 
and, secondly, that the defendants were entitled to the protection of the Bombay 
Rent Restriction Order and could not be evicted without compliance with the 
requirements of that Order. : : 

hagwati J. who tried the suit rejected both these contentions and decreed the 
plaintiff’s suit on February 18, 1947. He observed as follows in his judgment :— 


Baaawari J. The question before me is how far the payment of rent by defen- 
dants Nos. 2 and 8 and the acceptance of the monies by the plaintiff as compen- 
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sation for use and occupation or without prejudice to his rights and contentions 
etc. can be deemed to be acceptance of rent within the meaning of s. 116 of the 
Transfer of Property Act. Arguing upon the two positions of waiver of forfeiture 
and waiver of notice to quit which I have expounded above, it was urged by 
counsel for defendants Nos. 2and8 that the principle of the cases in Crojt v. Lumley? 
and the two decisions of their Lordships of the Privy Council in Davenport v. The 
Queen? and Rex v. Paulson? should be applied and that the principle of decisions 
on the waiver of notice to quit including the judgment of our Appeal Gourt in 
Navnitlal Chunilal v. Baburao(No. 1)* should not be applied to the present case. It was 
pointed out that the wording of s. 112 and s. 116 of the Transfer of Property Act 
was similar. The words used ins. 112 are “‘acceptance of rent which has become 
due since the forfeiture. .or by any other act on the part of the lessor showing an 
intention to treat the lease as subsisting,” and the words used ins. 116 are ‘accepts 
rent from the lessee or under-lessee or otherwise assents to his continuing in posses- 
sion.” The words ‘acceptance ofrent” are the same in both the sections and these 
are treated in both the sections as an act on the part of the lessor showing an inten- 
tion to treat the lease as subsisting or assenting to the lessee’s continuing in posses- 
sion. It was urged therefore on the similarity of those words that the principle of 
the decisions bearing ons. 112 mentioned above shouldbe really applied to the facts 
before me while arriving at the conclusion whether there was acceptance of rent 
within the meaning of s. 116 of the Transfer of Property Act. In my opinion, 
however, this type of juxtaposition of the sections is not satisfactory. It may be 
observed in connection with this argument that if one reads ss. 112 and 118 toge- 
ther, which deal respectively with the waiver of forfeiture and waiver of notice to 
quit, the words used are identical so far as the last part thereof be concerned, viz. 
“showing an intention to treat the lease as subsisting.” Inthe case before the 
Appeal Court in Navnitlal Chunilal v. Baburao an argument was sought to be 
based on this similarity of wordsin ss. 112 and 113, and Kania J. in the course of 
his judgment observed (p. 780): 

“Some reliance was placed on the words ‘showing an intention to treat the lease as sub- 
sisting,’ as they were found both in ss. 112 and 118. In my opinion, thisis a very unsound 
way of attempting to construe two different sections, when the material structure thereof is 
quite different. In the case of a forfeiture, if there is a waiver, it must be of the alleged 
breach of covenant, with the result that the old lease has to continue. The result of a waiver 
of forfeiture is as ifthe forfeiture had sever occurred and the lease was subsisting. In the 
case of a waiver of a nctice to quit, on the expiry of the period mentioned in the notice the term 
of the lease comes to an end, and that lease cannot be brought into existence agair. It is only 
on the agreement of the two persons that a new lease comes into existence, To that extent 
the phraseology of s. 113 is not strictly accurate. This point is made clear both in the passage 
cited in the Judgment of the learned Chief Justice from Woodfall’s ‘aw of Landlord and 
Tenant?’ and as noticed in Halsbury’s “Laws of England,” Hailsham edni, Vol. XX, p. 148.” 
I have to offer the very same remarks which were offered by Kania J. as to this 
comparison which was sought to be made between oe of rent” occurring 
in s. 118 and “acceptance of rent” occurring in s. 116 of the Transfer of Property 
Act. The proper way of looking at these sections is to consider what is the posi- 
tion as it obtains between the parties on the determination of the lease. Befores.116 
comes into operation the lease has determined by efflux of time, and the lessee or the 
under-lessee of the property remains in possession thereof. The lease having deter- 
mined, the old lease is gone and gone for ever. The lessee or the under-lessee re- 
mains in possession and continues in possession, but such continuance in possession is 
srimarily not with the assent of the lessor. The lessor, however, may assent to the 

essee or under-lessee continuing in possession by accepting rent from him or other- 
wise. His acts or conduct in that behalf must amount to his assenting to the lessee 
or under-lessee continuing in -possession of the property though the lease has 
determined and the lessee or under-lessee has, but for such assent, no right to 
continue in possession of the property. It isnot as if by act or conduct on his part 
the lessor elects to treat the old lease as subsisting. The old lease has determined 


1 (1858) 6H.L.C.672. . B_ [1921] 1 A. C. 271. 
2 (1877) 8 App. Cas. 115. a 4° (1944) 46 Bom. L.R. 776. 
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by efflux of time and the only thing which can then happen is that a new lease, 
. though on terms of the old one, may come into existence by reason of his assent to 
the lessee or under-lessee continuing in possession by accepting rent from him or 
otherwise as mentioned in s. 116 of the Transfer of Property Act. This position 
is made very clear if one looks at the position not between a lessor and a lessee 
but between a lessor and an under-lessee. Though the words used, so far as the 
under-lessee also is%toncerned, are that thelease isrenewed from year to year or from 
month to month, the word “renewed” merely means the creation of a new 
tenancy by agreement, express or implied. As between the lessor and the 
under-lessee there was at no time any privity of contract or privity of estate 
except in the one exceptional case which I have before mentioned, viz. the absolute 
assignment by the lessee of his interest to the under-lessee. In that event the user 
of the expression ‘‘the léase is renewed” is certainly not apt. The idea, however, 
which is conveyed is that under those circumstances mentioned in s. 116 of the 
Transfer of Property Act a new lease is created by reason of the agreement between 
the parties in terms of the old lease so far as they are applicable and such a lease 
comes into existence as between the lessor and the under-lessee in those cases where 
the lessee accepts the rent or otherwise assents to the under-lessee continuing in 
possession. There was at no time any question ofan old lease ever subsisting be- 
tween the lessor and the under-lessee, and ‘if there is the renewal of the lease within 
the strict meaning of the words used in s. 116 between the lessor and the under- 
lessee, it can never be a renewal of any old lease subsisting between them. It can 
only be the creation of a new lease by agreement between the lessor and the under- 
lessee, an agreement, which comes into existence by operation of law ; nonetheless 
it is a new agreement and not a continuation of an old lease which never subsisted. 
between the parties. In this material aspect, the structure of s. 116 is on a par with 
the structure of s. 118 which deals with a waiver of notice to quit and is dissimilar 
to and different from the structure of s. 112 which deals with the waiver of forfeiture. 
In both the cases under s. 118 and s. 116 the old lease has determined, in the one 
case on the expiration of the notice to quit, and inthe other case by efflux of time. 
There is nothing of the old lease subsisting. On the determination of the old lease, 
there has got to be an agreement express or implied between the parties, viz. the 
lessor and the lessee under 8.118 and the lessor and the lessee or the lessor and the 
under-lessee under s. 116 for the creation of a new tenancy which would establish 
the relationship between them as lessor and lessee. In that case by virtue of the 
operation of s. 116 of the Transfer of Property Act the under-lessee ceases to be the 
under-lessee. He becomes the lessee himself, the dew lease having been created 
between himself and the lessor by virtue of the operation of that section. In my 
opinion, therefore, this is the true position, and the case falls to be decided by the 
principle which is enunciated in Naonitlal Chunilal v. Baburao. It was urged by 
counsel for defendants Nos. 2 and 8 that in a decision of the Madras High Court in 
Vadpali Narasimham v. Dronamraju Seetharamomurthy,* it was held that a tenant 
who holds over after his term has expired may be treated by the lessor as a tenant 
from year to year or a trespasser at his option, but the tenant cannot elect in which 
capacity he should be regarded. It was urged that it was the option of the lessor 
to treat the tenant holding over as either trespasser or a tenant, and that therefore 
the principle of election, which governed the decisions on the waiver of forfeiture 
should realig be applied. It waspointed out by counsel for defendants Nos. 2 and 8 
- that this decision in Vadpalli Narasimham v. Dronamraju Seetharamamurthy had 
been followed by Fawcett J. in Meghji Vallabhdas v. Dayalji & Co.,* where the 
learned Judge observed that the option of giving the assent which would convert 
the holding over into a tenancy is gne that is conferred on the-lessor and not on, the 
lessee. Even though the judgment of Fawcett J. is that of a Court of co-ordinate 
Jurisdiction, I feel not bound to follow the same in so far as it purports to lay 
down that it is a unilateral act of the lessor which converts the holding over intoa 
tenancy. The learnéd Judge had not before him any of the elaborate arguments 
which were advanced before me on the comparative structures of ss. 112, 118 and 


1 (1907) I.L.R. 31 Mad. 168. à s.c. 26 Bom. L.R. 281. 
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116 of the Transfer of Property Act. He based his decision merely on what he 
considered to be his reading ol the s. 116 of the Transfer of Property Act, and'with 
great respect to him, he ignored the other aspect of the question, viz. that of the 
party holding over, i.e. the lessee or under-lessee doing an act which had the effect 
of showing an express or implied assent on his part to accept the position of a tenant 
qua that landlord. No doubt in s. 116 the emphasis is Taid on the action of the 
lessor, in so far as it is his act by way of acceptance of rent or otherwise which is to 
have the effect of his assenting to the lessee or under-lessee continuing in possession. 
This aspect of the question, viz. the lessee or under-lessee continuing in possession— 
and he could only continue in possession as a lessee of the property of which he has 
been in possession—is however one of the elements which has necessarily gotto be 
considered while construing s. 116 of the Transfer of Property Act. It is when both 
the parties, viz. the lessor and the lessee or under-lessee are ad idem that the new 
‘tenancy is created and the lease is renewed between the lessor and the lessee or 
under-lessee in terms mentioned in s. 116 of the Transfer of Property Act. This 
was the aspect of the question which does not appear to have been vividly brought 
before the attention of the learned Judge, and I am, therefore, not inclined to read 
anything in the judgment of the learned Judge as militating against the decision 
which I have arrived at or which compels me to arrive at a contrary decision. 
These two cases, therefore, cited by counsel for defendants Nos. 2 and 8 do not 
make any difference to the position. 

The result, therefore, is that on the facts above stated and on the position in law 
which I have above discussed, the plaintiff cannot be said to have eccepted the 
rent from defendants Nos. 2 and 8 and assented to their continuing in possession 
within the meaning of s. 116 of the Transfer of Property Act, with the result that 
the lease between the plaintiff and defendants Nos. 2 and 8 was not renewed from 
month to month as is contended by counsel for defendants Nos. 2 and 8. If that 
was the position, there is no question of the plaintiff giving notice to quit or other- 
wise determining the lease between himself and defendants Nos. 2 and 8. There 
is also no bar under Bombay Act VII of 1944 to the plaintiff recovering possession 
of the portions of the property in the respective use and occupation of defendants 
Nos. 2 and 8 from them. 


Defendants Nos. 2 and 8 appealed separately and their appeals were consolidated 
and heard by a division bench consisting of Chagla Ag. C. J. and Coyajce J. The 
following judgment of the division bench was delivered by Chagla Ag. G. J. on 
August 25, 1947. É 


Cacia Ag. C.J. This is an appeal from a judgment of Mr. Justice Bhagwati. 
The facts leading up to this appeal are briefly these. On August 12, 1982, the 
plaintiff demised certain property by an indenture of lease to defendant No. 1. 
The term of the lease was for five years and the monthly rent reserved was Rs. 625. 
The lease contained a term giving option to the lessee for renewing the lease for a 
period of five years. This option was availed of by defendant No. 1 and there 
was arenewalin 1987. On May 1, 1940, defendant No. 1 sub-let to defendant No. 8 
the ground-floor of the demised premises at a rent of Rs. 172 per month. In 
September 1982 the plaintiff had sub-let the upper floor of the house to defendant 
No. 2. On August 81, 1942, the lease expired. The plaintiff wanted defendant 
No. 1 to give him vacant possession of the demised premises. Defendant No. 1 
in the correspondence pointed out that, as far as he was concerned, he had no 
objection to handing over possession of whatever portion of the demised premises 
was in his possession ; but he drew the attention of the plaintiff to the fact that a 
poron of the demised premises had been sub-let' to defendant No. 2 and defendant 

0.8. The plaintiff then called upon defendants Nos. 2 and 8 to give up possession * 
of the portions of the demised premises in their possession and threatened to treat 
them as trespassers and take legal action against them. On September 80, 1942, 
defendant No. 2 sent a cheque for Rs. 210 as rent for the premises in his possession, 
and on October 6, 1942, defendant No. 8 sent a cheque for Rs. 172 also as rent for 
the month of September for premises in his possession. The plaintiff replied to 
defendant No. 2 on October 8 returning the cheque and pointing out that there 
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was no privity of contract between him and defendant No. 2 and that defendant 
No. 2-was a mere trespasser. The plaintiff also returned the cheque which defend- 
ant No. 8 had sent teking up the same attitude. On November 2, 1942, defendant 
No. 2 sent two cheques for Rs. 210 each being the rent for the montns of September 
* and October, and on November 9, 1942, defendant No. 8 elso sent wwo cheques for 
Rs. 172 each being the rent for the months of September and October. Defendant 
No. 2 alto sent s chegue on December 8 for Rs. 210 being the rent for the month of 
November. All these five cheques were sent by the pleintiff into his account and 
they were duly cashed and the amount appropriated by him. On January 5, 1943, 
the plaintiff wrote both to defendant No. 2 and defendant No. 8 stating that he had 
accepted the cheques for compensation for use and occupation and not as rent. 
Further correspondence ensued between the patties with which, as Ishall presently 
point out, we are not concerne , and ultimately this suit was filed by the plaintiff 
for possession of the demised premises. Although defendent No. 1 was made a 
party to the suit, no relief was claimed against him; and as against defendant No. 2 
and defendant No. 8, reliefs were claimed against them for ejectment on the basis 
that they were trespassers. The learned Judge decreed the plaintiff’s suit and 
passed an order for ejectment against defendant No. 2 and defendant No. 8. 
Against that decree and judgment of the learned Judge, both defendant No. 2 
and defendant No. 8 have appealed. Appeal No. 24 is the appeal of defendant No. 8 
and appeal No, 25 is the appeal of defendant No. 2. Both the appeals have been 
consolidated, and we have heard them as one appeal. 


Two points have been raised by Mr. Setalvad and Mr. Seervai on behalf of their 
respective clients, defendant No. 8 and defendant No. 2. The first is that the 
plaintiff accepted rent from defendant No. 2 and defendant No. 8, the sub-tenants 
of defendant No. 1, and thereby under s. 116 of the Transfer of Property Act a 
tenancy was created making defendants Nos. 2 and 8 tenants of the plaintiff. 
The second point urged by both the counsel is that in any event defendant No. 2 
and defendant No. a Deins sub-tenants, they were protected by the Rent Restriction 
Act. As we have come to a conclusion which disposes of the appeal on the first 
point, we have not thought it necessary to ask counsel to argue the second point. 

Section 116 of the Transfer of Property Act provides that a holding over after 
the determination of a lease by a lessee or a sub-lessee is unauthorized and it 
creates no tenancy, but a tenancy can be created if the landlord after the holding 
over accepts rent from the lessee or the sub-lessee, or otherwise assents to the lessee 
or the sub-lessee continuing in possession of the demised premises. Therefore 
on the termination of a lease, if there is a holding over, the question that has got 
to be determined is whether that holding over is authorized or not, and that can 
only be authorized provided it is pursuant tò a new contract of tenancy which has 
been created and that contract of tenancy can only be created provided first 
the landlord accepts rent or secondly he in any other manner assents to the conti- 
nuation by the person holding over of his possession. 

Now, in this case there are three outstanding facts which are undisputed: the 
first is that defendant No. 2 and defendant No. 8 were the sub-tenants of defendant 
No. 1; second, that they held over after the termination of theleaseon August 81, 
1942 ; -and third, that in the case of defendant No. 2 on November 2, 1942, andon 
December 8, 1942, and in the case of defendant No. 8 on November 9, 1942, cheques 
were sent expressly for rent to the plaintiff and that the plaintiff cashed these 
cheques received by him from defendant No. 2 and defendant No. 8. The learned 
Judge has taken the view that the cashing of these cheques by the plaintiff did not 
amount to acceptance of rent because he did not send any formal receipts for 
the same. He seems to have thought that mere acceptance of the cheques and 
putting them into the banking account of the plaintiff did not have the effect of an 
unconditional acceptance of the amount as rent. In our opinion both defendant 
No, 2 and defendant No. 8 by their respective letters sent their cheques as rent. 
‘The payment on the part of defendant No. 2 and defendant No. 8 was clear and 
unequivocal; they intended to pay the amount as rent; and they said so. In 
our opinion also the cashing of the cheques by the plaintiff was a clear and unequi- 
vocal acceptance on his part of the amount as rent. He did not accept these 
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cheques and get them cashed with any limitation or qualification, It was an 
unqualified appropriation by the plaintiff of the amount of the cheques for rent 
inasmuch as the cheques were sent as rent by both the defendants. We fail to see, 
with great respect to the learned Judge, why it was necessary for the plaintiff to 
write and tell defendant No. 2 and defendant No. 8 that he was accepting this - 
amount as rent before s. 116 of the Transfer of Property Act could come into 
operation. There could not be a more eloquent acceptance of the amount as rent 
than by the conduct that the plaintiff pursued, namely, by putting. the cheques 
into his account and getting them cashed. 

Considerable emphasis is placed by Mr. Taraporewalla on the letter which the 
plaintiff wrote to both the defendants on January 5, 1948, where he characterised 
the amount which he had received as compensation and not as rent. Now, it is 
rather significant to note one or two important events that happened between 
November 2 and November 28, when cheques for the rent of September and 
October were cashed. It seems that the plaintiff had executed a mortgage of the 
demised premises on April 7, 1941, and on November 20, 1942, the mortgagee 
eee a receiver in pursuance of the powers reserved to him under the mortgage 
deed; and on the same day a notice was given by the mortgagee to all the tenants 
of the property in suit not to pay the rent to the landlord but to pay it to the 
receiver appointed by the mortgagee; not only the notice applied to future rents 
but also to rents in arrears. From the beginning of November till November 28 
the plaintiff sat on the fence. He did not get the cheques cashed and he had not 
made up his mind. But he took a definite jump on November 28 and came to a 
clear decision when he got the cheques cashed and in our opinion thereby accepted 
the amount as rent. The karned Judge has attached importance to the cor- 
respondence preceding the cashing of the cheques on November 28 as helping the 
plaintiff. In our opinion, with great respect to the learned Judge, far from helping 
the plaintiff it helps defendant No. 2 and defendant No, 8, because the previous 
correspondence clearly shows that the plaintiff treated defendant No. 2 and 
defendant No. 8 as trespassers, that he refused to accept rent from them and, 
therefore, with the knowledge of his rights present to his mind and also of this 
important fact that cheques had been sent by defendant No. 2 and defendant No. 8 
as rent, he deliberately and advisedly decides to get the cheques cashed on Noverhber 
ber 28, 1942. Even a more important and significant fact is that when similar 
cheques were sent earlier by defendant No. 2 and defendant No. 3, as 1 have already 
pointed out, the plaintiff had refused to accept them because they were sent as rent. 
Therefore, the previous conduct of the plaintiff, far from helping him, rather goes 
to show that he took a different view and came to a different conclusion when he 
cashed the cheques from the one which he had come to earlier. 

Mr. Taraporewalla wants us to consider the subsequent conduct of the parties. 
Mr. Taraporewalla says that whatever the plaintiff might have thought or done 
in November 1942, in January 1948 he made it perfectly clear that he was not 
accepting the amount as rent but as compensation. Now, in our opinion the 
subsequent conduct on the part of the plaintiff cannot possibly alter the legal 
relationship which had come into existence in November 1942. In law a contract 
of tenancy had come into existence in November by the plaintiff accepting the 
rent tendered by the defendants, That legal relationship could not be altered by 
the unilateral act of the plaintiff by his sending a letter in January 1948, repudiating 
the tenancy and treating the amount which’he had already received as rent as 
compensation. It is also important to note that, as far as the defendants them- 
selves were concerned, as the learned Judge himself had pointed out in his judg- 
ment, they went on making payments for subsequent months on the footing 
that those payments were being made for rent. It is true that after January 5, 
1948, the plaintiff sent receipts in which he accepted these amounts without 
prejudice to his rights and contentions. But, as I have pointed out, this susbse- 
quent change of front on the part of the plaintiff cannot alter the legal rights which 
had already come into existence. Mr. Taraporewalla has strenuously urged that 
the mere sending of cheques into the banking account of the plaintiff without more 
cannot amount to acceptance of rent. According to him, the plaintiff should have 
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sent a receipt for rent-or written to the defendant acknowledging the amount as 
rent, In our opinion that is not necessary. What we have to determine is whether 
there was an unqualified acceptance on the part of the plaintiff of the amounts of 
the cheques as rent, and that we have to find from the conduct of the plaintiff and 
from the surrounding circumstances ; and in this case on the undisputed facts 
there can be no doubt that the plaintiff accepted the cheques as rent for the, res- 
pective months. 

Mr. Taraporewalla has drawn our attention to a decision of a divisional bench 
reported in Navnitlal Chunilal v. Baburao (No. 1). Sir Leonard Stone, Chief Justice, 
and Mr. Justice Kania were there dealing with the question of waiver of notice 
under s. 118 of the Transfer of Property Act, and on the facts there on which 
Mr. Taraporewalla has relied, a cheque was sent on July 10,1948. The cheque was 
cashed on July 22 and the receipt was sent on August 18, 1948, stating that the 
amount was received as compensation, and on those facts the Bench held that the 
landlord had not waived notice to quit. Now Mr. Taraporewalla says that in that 
case also there was the cashing of the cheque and a subsequent sending of a receipt 
not for rent but for compensation ; and he.says that in the case before us also there 
is the cashing of the cheque in November 1942 and the sending of the receipt in 
January 1948. Now, as I started by saying that is a decision under s. 118 of the 
Transfer of Property Act and one has only to look at the language of the two sections 
to see how a decision under s. 118 cannot possibly have any application to the 
facts which arise under s. 116 of the Transfer of Property Act. Under s. 118 the 
Court has got to find an intention on the part of the landlord to treat the lease as 
subsisting by any act that he may perform of waiver or otherwise and accepting 
rent may be one act which may show that intention. But the Court may take into 
consideration not only the payment and acceptance of rent, but it may also take 
other facts into consideration and may come to the conclusion that from all the 
facts and surrounding circumstances an intention on the part of the landlord to 
waive the notice to quit was not established. Under s. 116 of the Transfer of 
Property Act a statutory contract between the landlord and the person holding 
over comes into existence as soon as the landlord accepts rent from the lessee or 
the under-lessee. It is true that the landlord must accept rent as rent, but no other 
question with regard to the intention of the landlord for accepting rent can arise 
under s. 116. As soon as the Court finds as a fact that the landlord has accepted 
rent as rent, it must give effect to s. 116 by holding that a tenancy has been created 
within the meaning of that section.. Therefore, we are of the opinion that the deci- 
sion relied upon by Mr. Taraporewalla really does not help his client. 

Under the circumstances we are of the opinion that the learned Judge was 
wrong in coming to the conclusion that the plaintiff did-not accept rent from 
defendant No. 2 and defendant No. 8 and also that a tenancy was not created. 
There is no question that if there was a tenancy cfeated, no notice to quit has 
been given by the plaintiff to defendant No. 2 and defendant No. 8, and the plaintiff’s 

. suit as against defendants Nos. 2 and 8.must fail. The appeal, therefore, of both 
defendant No. 2 and defendant No. 8 will be allowed with costs throughout and the 
decree of the learned Judge to the extent that it seeks to eject defendant No. 2 
and defendant No. 8 will be modified by deleting therefrom directions as against 
defendant No. 2 and defendant No. 8. The decree to the extent that it relates 
to defendant No. 1 will stand. Cross-objections dismissed with costs. 


, Coyaszz J. I entirely agree with the judgment delivered by my Lord the Chief 
Justice and there is nothing I can usefully add. - 


The plaintiff appealed to the Federal Court. 


C. K. Daphtary, Advocate General of Bombay, and Ram Beharilal, instructed 
by S. P. Varma, for the appellant. : 

M. C. Setaload and G. N. Joshi, instructed by Rajinder Narain, for {the 
respondents. 


Rao 1 (1944) 46 Bom. L. R. 776. 
L. R.— 86. 
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Kania C. J. I have read the judgment prepared by Mukherjea J. I agree 
with the reasoning and conclusion of that judgment and I have nothing to add. 


Fazi Au J. I agree. 
MAHAJAN J. I agree. 


MurHERJEA J. This appeal is on behalf of the plaintiff and it arises out of an 
action in ejectment, commenced by him, in the original side of the Bombay High 
Court, claiming recovery of possession of the upper and the ground floors of a 
house occupied respectively by defendants Nos. 2 and 8 as sub-lessees under 
defendant No. 1, the original lessee under the plaintiff. 

The material facts, which are not in controversy, may be shortly stated as 
follows: The plaintiff appellant is admittedly the owner of a residential premises 
known as ‘‘Capadia House” situated at Gowalia Tank Road in the city of Bombay. 
By an indenture of lease dated August 12, 1982, the entire premises were let out 
by the plaintiff to defendant No. 1 for a period of five years commencing from 
September 1, 1982, with an option of renewal for a further period of five years, 
the rent reserved being Rs. 625 a month. At the end of five years, the lessee 
exercised the option of renewal and the lease continued up to August 81, 1942, 
when it came to an end by efflux of time. During the period of the lease 
defendant No. 1 created a sub-lease in favour of defendant No. 2 in September, 
1982, in respect of the upper floor of the demised premises at a rental of Rs. 210 
per month and on May 1,1940, he granted a sub-lease of the ground floor to 
defendant No. 8 at a monthly rental of Rs. 172. On July 21, 1942, the plaintiff 
wrote a letter to defendant No. 1 formally demanding vacant possession of the 
demised premises by August 81 following, when the lease was due to expire, and 
defendant No. 1 passed this letter on to defendants Nos. 2 and 8 requesting the 
latter to comply with its directions. On August 17, 1942, a reminder was sent 
by the plaintiff to defendant No. 1 and in this letter it was stated inter alia that 
the premises were required hy Government for war purposes and thet the military 
authorities would take possession of the same on September 1, 1942. This letter 
was also forwarded by defendant No. 1 to hissub-tenants. In spite of these letters 
defendants Nos. 2 and 8 did not vacate the portions of ‘‘ Capadia House” respectively 
occupied by them and the only thing that defendant No. 1 could do at the 
expiry of the lease was to give up those portions of the premises which were actually 
in his occupation ; and he intimated to the plaintiff by a letter dated September 8, 
1942, that it was not possible for himto do anything further inasmuch as the sub- 
tenants were refusing to vacate the premises in spite of repeated demands and were 
rightly or wrongly claiming protection under the Bombay Rent Act. On September 
80, defendant No. 2-sent a cheque for Rs. 210 to the plaintiff stating it to be 
the rent for the month of September in respect of the upper floor of the Capadia 
House which she was occupying and on October 6 following defendant No. 3 also 
remitted to the plaintiff a cheque for Rs. 172 as the rent for the ground floor of the 

remises due for the same month. Both these cheques were returned by the 
plaintiff and defendants Nos. 2 and 8 were definitely told that they were trespassers 

ure and simple and bad no right to pay rents or demand recognition as tenants 
from the plaintiff. On November 2, 1942, defendant No. 2 again sent to the 

laintiff two cheques for Rs. 210 each as rents for the months of September and 
October 1942 and two cheques for Rs. 172 each were sent by defendant No. 3 on 
November 9 following. These cheques were received by the plaintiff, apparently 
without any protest, and they were put into his banking account on November 28, 
1942, no receipts being given at that time to either of these defendants. It appears 
that the house in question was subject to a mortgage executed by the plaintiff in 
favour of two persons, namely, Sakina Bai and Ismail on April 7, 1941, and in 
-exercise of the powers reserved to them by the mortgage instrument, the mortgagees 
appointed a receiver of the rents and profits of the mortgaged property on 
November 20, 1942. It may be noted that cheques mentioned above were sent 
by the plaintiff to his banking account immediately after the receiver was 
appointed. On December 3, 1942, defendant No. 2 sent a further cheque for 
Bs. 210 to the plaintiff as the rent payable by her for the month of November, 
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1942, and this cheque was sent by the plaintiff to his bank on or about January 5, 
1948.’ On that date the plaintiff addressed two letters to the two defendants 
which were worded in identical manner and stated inter alia that these cheques 
had been accepted by him as part deposits towards his claim for compensation for 
illegal use and occupation of the premises by defendants-Nos. 2 and 8 since 
Sere 1, 1942, and that they were accepted without prejudice to the plaintiff's 
rights and contentions under the Rent Act. Theclaim for ejectment, it was asserted, 
which the plaintiff had made previously, would not be affected in the least by receipt 
of these monies. Stamped acknowledgment receipts of these amounts were 
sent to the two defendants along with the letters. From the month of December, 
1942, and up to September 1, 1948, rents paid by defendants Nos. 2 and 8 for 
the portions of the house in their occupation were accepted by the receiver 
appointed by the mortgagees as mentioned above, and in the receipts granted 
by the receiver it was stated that they were given without prejudice to the rights 
of the plaintiff or the occupiers of the premises who paid these rents. The receiver 
gave up possession of the property on and from September 1, 1948, and since then 
defendants Nos. 2 and 8 continued to pay the amounts, payable as rents, to the 
plaintiff, every month and the plaintiff ted receipts in the same form in which 
they were granted by the receiver. This state of affairs continued right up to the 
institution of the present suit.which was filed by the plaintiff on December 7, 
1945, claiming recovery of possession of the premises in question after evicting 
defendants Nos. 2 and 8 who, it was alleged, were trespassers outand out and whose 
interest, if any, had come to an end as soon as the lease in favour of defendant 
No. 1 expired. Defendant No. 1 was impleaded as a party defendant to this 
suit though no relief was claimed against him. 

A number of pleas were taken by defendants Nos. 2 and 8intheir written state- 
ments and many of them are not material for our present purpose. The main 
controversy between the parties centred round two points, viz. (1) whethe 
defendants Nos. 2 and 8 could claim immunity from eviction by reason of their being 
*t tenants ” within the meaning of the Bombay Rent Act; and (2) whether the 
plaintiff having accepted rents from defendants Nos. 2 and 8, who remained in 
occupation of the premises after the determination of the lease by lapse of time, 
£. 116 of the Transfer of Property Act came into operation and created a tenancy 
from month to month in favour of each one of the defendants which could be 
terminated only by proper notice to quit. 

Bhagwati J., who heard the case, decided both these points in-favour of the 
plaintiff and decreed the suit. Two appeals were taken against this decision—one 
by defendant No. 2 and the other by- defendant No. 8—and they were consolidated 
and heard by a division bench consisting of Chagla Ag. G. J., and Coyajee J. The 
learned Judges allowed the appeals on the ground that defendants Nos. 2 and 8 
acquired the status of tenants by ‘“‘holding over” under the provision of s. 116 
of the Transfer of Property Act, and so long as these new tenancies were not lawfully 
determined, the suit for ejéctment was bound to fail. As the decision on this 
question alone was sufficient for disposal of the appeals, the learned Judges did not 
advert to or consider the other point raised by the appa ani namely, whether 
they enjoyed protection under the provisions of the Bombay Rent Act. It is 
against this java that the present appeal has been preferred, and the sole point 
for our consideration is whether on the facts admitted and proved, a case of ‘‘holding 
over” within the meaning of s. 116 of the Transfer of Property Act has been 
made.out by defendants Nos. 2 and 8 and they could claim the status of tenants 
as contemplated by that section. ; 

Before I advert to the arguments advanced on this point by the learned counse 
for the plaintiff appellant, it may be convenient to examine the language of s. 116 
of the Transfer of Property Act. Section 116 runs as follows: - 

“If a lessee or under-lessee of property remains in possession thereof after the determination 
of the lease granted to the lessee, and the lessor or his legal representative accepts rent from the 
lessee or under-leasee, or otherwise assents to his continuing in possession, the lease is, in the 
absence of an agreement to the contrary, renewed from year to year, or from month te month, 
according to the purpose for which the property is leased, as specified in section 106.” 
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On the determination of a lease, it is the duty of the lessee to deliver up possession 
of the demised premises to the lessor. If the lessee or a sub-lessee under him 
continues in possession even after the determination of the lease, the landlord 
undoubtedly has the right to eject him forthwith ; but if he does not, and there is 
neither assent nor dissent on his part to the continuance of occupation of such 
person, the latter becomes in the language of English law a tenant on sufferance 
who has no lawful title to the land but holds it merely through the laches of the 
landlord. Ifnow the landlord accepts rent from such person or otherwise expresses 
assent to the continuance of his possession, a new tenancy comes into existence : 
as is contemplated by s. 116, Transfer of Property Act, and unless there is an 
agreement to the contrary, such tenancy would be regarded as ane from year 
to year or from month to month in accordance with the provisions of s. 106 of the Act. 
As s. 116, Transfer of Property Act, expressly mentions an under-lessee, defendants 
Nos. 2 and 8 would obviously come within the purview of the section, and it is 
not disputed that they did continue in possession after the lease expired by lapse 
of time. If, therefore, it is established on the facts of this case that the plaintiff 
assented to the continuance of possession of defendants Nos. 2 and 8 in respect to 
the demised premises by acceptance of rent or otherwise, these defendants would 
certainly acquire the status of tenants under s. 116, Transfer of Property Act. 

The learned Judges of the Bombay High Court who heard the appeal are of 
opinion that the plaintiff in the present case must be held to have accepted rents 
which were paid by defendanis Nos: 2 and 8when he sent the cheques remitted by 
the latter to his banking account on November 28, 1942. It is held that these 
monies were paid asrents by defendants Nos. 2 and 8 and they being received asrents 
by the plaintiff, the requirements of s.116 were fully complied with; and it was 
immaterial that the plaintiff had in his earlier correspondence refused to recognise 
these persons as tenants or in the letter addressed to them on January 5, 1948, 
asserted that these monies were received as part deposits towards his claim for 
compensation for wrongful use and occupation of the premises in question. 

The propriety of this decision has been challenged by Mr. Daphtary who appeared 
in support of the appeal and his contention is that the appellate Judges of the 
High Court misdirected themselves as to the elements necessary to create a tenancy 
by ‘‘holding over” under s. 116, Transfer of Property Act, and that their approach 
to the evidence has not been a proper one. 

It is argued that the tenancy contemplated by s. 116, Transfer of Property 
Act, is a new tenancy which is brought into being after the expiry of the old, if and 
when the conditions laid down in the section are fulfilled. The essential thing 
in a new tenancy is that the parties must be ad idem as to its terms. If this agree- 
ment or consensus is wanting, no tenancy can possibly come into existence, and the 
position of the lessee, whose lease has expired, must be considered to be that of a 
trespasser. It is said by the learned counsel that this is exactly what has happened 
in the present case. On the one hand, defendants Nos. 2 and 8 when they remitted 
rents to the plaintiff did so, not for entering into a fresh agreement with the plaintiff 
but only to discharge what they conceived to be their existing legal obligation as 
statutory tenants under the provision of the Bombay Rent Restriction Order. 
On the other hand, the plaintiff did not accept the rents paid by defendants as 
rents at all, but only as compensation for wrongful use and occupation of the 
premises by the latter. Thus the parties were not ad idem upon the basis of which 
a new tenancy could be founded. 

This argument, though plausible at first sight, does not appear to me to be 
sound. It is perfectly right that the tenancy which is created by the “holding 
over” of a lessee or under-lessee is new tenancy in law even though many of the 
terms of the old lease might be continued in it, by implication ; and it cannot be 
disputed that to bring new tenancy into existence, there must be a bilateral act. 
What s. 116, Transfer of Property Act, contemplates is that on one side there 
should be an offer of taking a renewed or fresh demise evidenced by the lessee’s or 
sub-lessee’s continuing in occupation of the property after his interest has ceased 
and on the other side there must be a definite assent to this continuance of pos- 
session by the landlord expressed by acceptance of rent or-otherwise. It can 
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scarcely be disputed that the assent of the landlord which is founded on acceptance 
of rent must be acceptance of rent as such and in clear recognition of the tenancy 
right asserted by the person who pays it. But while all this may be conceded, 
I do not think that these principles are really of any assistance to the appellant 
in the present case. 

With regard to the first part of the argument of the learned counsel for the 
appellant, it may be pointed out that in cases of tenancies relating to dwelling 
house to which the Rent Restriction Acts apply, the tenant may enjoy a statutory 
immunity from eviction even after the lease has expired. The landlord cannot 
eject him except on specified grounds mentioned in the Acts themselves. In such 

circumstances, acceptance of rent by landlord from a statutory tenant, whose 
lease has elready expired, could not be regarded as evidence of a new agreement 
of tenancy, and it would not be open to such a tenant to urge, by way of defence, 
in a suit for ejectment brought against him, under the provisions of Rent Restric- 
. tion Act, that by acceptance of rent a fresh tenancy was created which had to be 
determined by a fresh notice to quit. As authorities for this proposition, reference 
may be made among others to the decisions of the English Courts in Davies v. 
Bristow : Penrhos College v. Butler’ and Morrison v. Jacobs.* 

In the case before us, however, Mr. Daphtary cannot and does not say that 
defendants Nos. 2 and 8 were statutory tenants and the present suit is also not one 
for ejecting such tenants under the special provisions of any Rent Act. What 
Mr. Daphtary wants to say is that defendants Nos. 2and 8 asserted, though wrong- 
fully, that they were statutory tenants and purported to pay rents in that capacity. 
There was therefore no offer of fresh tenancy implied in their payment of rent which 
could be said to have been accepted by the plaintiff. I do not think that this 
contention is right. From. the letters that were exchanged between the parties, it 
would appear that on August 17, 1942, the plaintiff intimated to defendant No. 1 
that the entire premises had been hired by Government for military -purposes and 
that the sub-tenants must vacate the portions in their occupation before September 
1 following when the military authorities were due to take possession of the house. 
On August 21, 1942, the solicitor for defendant No. 2 wrote to the plaintiff a 
letter, requesting him to send a copy of the document relating to the hiring of the 
bungalow by the Government or else to arrange for inspection of the same imme- 
diatey, so that his client might ascertain the exact position and approach the 
Government, if necessary, in connection with the matter. The plaintiff refused 
to accede to this request and on August 29, 1942, wrote to defendant No. 2’s 
solicitor stating inter alia-that there was no privity of contract between him and 
defendant No. 2 and that the latter was labouring under falseimpressions regarding 
her position. In reply to this letter the solicitor wrote to the plaintiff that his 
client maintained that she was entitled to occupy the premises and she would 
do it. ‘On September 80 following defendant No. 2 sent a cheque for Rs. 210 
to the plaintiff as rent for the month of September, 1942. In the letter accompany- 

. ing the cheque nothing was said which might suggest that she was paying the rent 
in discharge of her obligation as a statutory tenant under the provisions of the 
Rent Restriction Act. This cheque, as has been said before, was returned by the 

‘plaintiff with the remark that defendant No. 2 was a trespasser pure and simple 
and could not claim the status of a tenant. In answer to this defendant No. 2’s 
solicitor did write to the plaintiff on October 7, 1942, that his client was not a 
trespasser but a tenant within the meaning of the Rent Restriction Order of 1942. 

‘The refused cheque was sent back to the plaintiff along with this letter and the 
‘plaintiff refused it once more saying that he adhered to the statement already 
made by him in his previous correspondence. On the very same day defendant 
No. 2’s solicitor addressed a letter to the plaintiff, the material portion of which 
runs as follows : 


“Your client’s adherence to what is but a capricious conjectiie of his own regarding the 
degal position will not affect our client’s rights. Our client has always been ready and soi to 
pay the rent e Sas a after the expiry of Mr. D. H. Joshi’s Lease.” 

1. [1920] 8 K. B. 498, . Geet ' 2 [1945] 1 K. B. 877. 


. 
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As has been stated already, on November 2, 1942, two cheques for Rs, 210 
each were sent by defendant No. 2’s solicitor to the plaintiff. In the covering 
letter it was simply stated that the amounts were sent as rents due for the months 
of September and October, 1942. There is nothing here also to indicate that the 
payments were made in performance of her statutory obligation under the Rent 
Restriction Act. 

So far as defendant No. 8 is concerned, there was no clear assertion by him 
or on his behalf either when he sent the cheques to the plaintiffor at any time 
before or after that that he was occupying the premises as a statutory tenant and 
that it was to fulfil his obligations as such tenant that the payment of rent was 
made. On the other hand, the specific case set up by him was that the plaintiff 
had entered into negotiations with him prior to the expiry of the lease and agreed 
to accept him as a tenant in respect of the ground floor of the premises at Rs. 200 
a month. The plaintiff,.it is said, subsequently turned round and demanded 
Rs. 400 as rent per month and that is why defendant No. 8 thereafter did send 
and, cohtinued to send only Rs. 172 as rent every month. 

From the evidence adduced in this case it is just probable that when the 
plaintiff was refusing to accept rents from defendants Nos.2 and 8 and threatening 
to eject them as trespassers, the latter were advised by their legal advisers to claim 

rotection under the Rent Restriction Act. This seems to be the idea entertained 
i defendant No. 1 when he wrote to the plaintiff on September 8, 1942. The 
claim, however, was never put forward specifically by defendant No. 8, and so 
far as defendant No. 2 is concerned, the statements of her solicitor, as referred to 
above, were nothing else but a lawyer’s protest against the continued assertion of 
the plaintiff that defendant No. 2 was a trespasser out and out whose possession 
of the premises was entirely unlawful. In my opinion, the mere fact that additional 
protection was sought for under a particular statute with or without just grounds 
could not by itself stand in the way of anybody’s claiming a tenancy right if such 
tenancy was established by proper evidence. The real point for consideration is 
what was the offer implicit in the payment of rents made by defendants 2 and 8. 
In my opinion, what these defendants wanted was to continue on the same terms 
as before with this difference that instead of being sub-lessees under defendant 
No. 1, they would occupy the position of lessees directly under the plaintiff. This 
is the specific case made by defendants Nos 2 and 3 in their written statements and 
it is fully borne out by the letters which they and their solicitors addressed to the 
plaintiff when the cheques in payment of rent were sent to him. The rents were 
paid as rents for the new tenancies which these defendants wanted to have under the 
plaintiff. But as the plaintiff had refused to accept rents on a previous occasion 
and was likely to refuse them again, a claim for protection under the Rent Act 
was thought of only as a second string to the bow which they might fall back upon, 
in case the plaintiff did not recognize them as tenants or accept rents from them. 
This is the case which the defendants seem to have made consistently throughout 
and this is exactly what has been pleaded in their written statements in the present 
case. In my opinion, the first part of Mr. Daphtary’s contention must fail. 

The question now is, whether the rents were accepted as such by the plaintiff 
when, he sent the cheques of defendants Nos. 2 and 8 tohis banking account on 
November 28, 1942. Mr. Daphtary argues that the plaintiff did not accept the 
cheques as payment of rents by defendants Nos. 2 and 8 and he did not recognise 
them astenants at all. The position taken by the plaintiff throughout has been that 
the defendants were trespassers and he accepted the monies only as damages for use 
and occupation to which he was entitled under law. It is necessary to see how the 
evidence on this point stands. It would appear from the correspondence on record 
that ever since the termination of the lease of defendant No. 1, defendants Nos. 2 
and 8 were sending monies to the plaintiff as and by way of rents for the portions 
of the house in their use and occupation. There is no ambiguity whatsoever in 
the conduct of these defendants and no uncertainty as to the character in which 
these payments were offered to be made. The cheques sent by defendants Nos. 2 
and 8 on September 80, and October 6, 1942, respectively were returned by the 
plaintiff and there isno doubt thatat that time he had nointention of treating these 
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defendants as tenants or accepting any rents from them. There was obviously 
a change when the second set of cheques were sent. to the plaintiff in November, 
1942, This time they were not returned to the defendants and the plaintiff kept 
them in his hands for some time and then sent them on to his bankers. Curiously 
enough this synchronizes with the appointment of a receiver by the mortgagees 
who was to take possession of the house on November 20, 1942. It may be that 
it was this circumstance which brought about a change in the mind of the plaintiff. 
But whatever the motive might have been, the fact remains that the plaintiff cashed 
these cheques and-appropriated the monies which were paid by the defendants as 
and by way of rents and rents only. The protest or the explanation of the plaint- 
iff came only on January 5, 1948, when the plaintiff intimated to defendants Nos. 2 
and 8 that the monies sent by them were received as compensation for use and 
occupation without affecting in any way his rights to eject them as trespassers. 
The question is whether on these facts the plaintiff can be said to have accepted 
the rents as such. In my opinion, the answer to this question must be in the 
affirmative. 

- In the first place, the facts clearly show that when the cheques were cashed, 
it was done without any reservation or condition whatsoever. The protest was 
not a contemporaneous but a much subsequent event, and if the agreement was 
already complete by acceptance of rent on November 28, 1942, the subsequent 
conduct of one of the parties cannot alter its legal consequences. In the second 
place, it seems to me that when money was paid as rent, it did not lie in the mouth 
of the plaintiff to say that he would receive the money but not as rent. It is a 
settled principle of law that when money is paid by a debtor with an express inti- 
mation, that it is to be applied to the discharge of & particular debt, the creditor 
may not accept the money at all; but if he receives and appropriates it, he cannot 
be allowed to say that he took it wrongfully on some other account. The ordinary 
legal consequence of accepting payment as indicated by the debtor would follow 
in such cases, however much the creditor might attempt to repudiate them. This 
being the position, it must be held on the facts of this case that money was not 
only paid as rent by defendants Nos. 2 and 8 but was received as rent by the 
plaintiff and consequently a monthly tenancy under the provision of s. 116 of the 
Transfer of Property Act did come into existence. So long as this monthly 
tenancy is not determined in a manner recognised by law, the plainiff’s suit for 
ejectment must fail. . : 

The result is that the appeal fails and is dismissed with costs. 


PATANJALI SASTRI J. IregretIam unable to agree with the conclusion arrived 
at by my learned colleagues in this case. 

The appellant-is the owner of a house known as “‘Capadia House” situated 
in Gowalia Tank Road, Bombay. By an indenture of lease dated August 12, 
1982, the appellant let the house to defendant No. 1 (hereinafter referred to as 
the lessee), for a term of five years commencing from September 1, 1982, with an 
option for renewal for a further period of five years. The lessee exercised the 
option and the renewed lease expired by efflux of time on August 1, 1942. During 
the term of the lease the lessee sub-let a portion of the house to the first respondent 
(defendant No. 2) at a monthly. rent of Rs. 210 and another portion to the second 
respondent (defendant No. 8) at a monthly rent of Rs. 172, being himself in pos- 
session of the rest of the house. On the termination of the lease, the lessee delivered 
vacant possession of the portion in his occupation, but the respondents in spite 
of demand refused to vacate the portion respectively sub-let to them, but sent 
cheques every month in purported payment of the rents respectively due from 
them. Although the appellant at first returned the cheques sent for the months 
of September and October refusing to recognise respondents as tenants, he paid 
those cheques into his banking account when they were again sent to him in 
November. A cheque sent by the first respondent in December for the rent of 
November was similarly dealt with. On January 5, 1948, the appellant wrote to 
the respondents acknowledging the receipt of those cheques but accepting them 
without prejudice to his rights and contentions under the Rent Act and refusing to 
recognise the respondents as tenants. - Meanwhile, on November 20, 1942, certain 
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creditors, to whom the appellant appears to have mortgaged the house, appointed a 
receiver for the collection of rents in exercise of the powers reserved’ under the 
mortgage, and cheques for the rents of subsecuent months till September, 1948, 
were sent to the receiver and were accepted by him without prejudice to the rights 
of the appellant as well as of the respondents. The mortgage-having been paid. 
- offin September, 1948, the cheques for the fcllowing months were sent by the 
respondents to the appellant himself who was accepting them without prejudice to 
his rights and contentions until the institution of the present suit in December, 1945. 

In the plaint the appellant set forth the facts referred to above and the gist 
of the correspondence between the parties, and alleged that there was no privity 
of contract between himself and the respondenis, that they continued in wrongful 
occupation of the premises after the expiry of the lease and that he never recognised 
them as his tenants. He denied that the respondents were entitled to the pro- 
tection of the Bombay Rent Restriction Order as alleged by them and claimed 
recovery of possession -of the premises and compensation for use and occupation 
thereof from December 1, 1948, till delivery of possession. The main pleas raised 
by the respondents in defence to the suit were that, the appellant having accepted 
monthly rents for the premises after the termination of the lease, a tenancy from 
month to month was created under s. 116 of the Transfer of Property Act, 1882, 
and such tenancy not having been terminated by a notice to quit, the appellant 
was not entitled to recover possession of the premises, and, secondly, that the 
respondents were entitled to the protection of the Bombay Rent Restriction Order 
and could not be evicted without compliance with the requirements of that Order. 

Bhagwati J., who tried the suit, rejected both these contentions. He held 
that the acceptance of rent by the lessor referred to in s. 116 should be regarded 
not as a unilateral act of election on the part of the lessor to treat the lessee as 
either a trespasser or tenant but as implying an agreement to create a new tenancy 
after the determination of the old lease. From this point of view the learned 
Judge held that the acceptance by the appellant of the respondents’ cheques as 
compensation for use and occupation and without prejudice to his rights and 
contentions could not be deemed to be acceptance of rent within the meaning of 
s. 116. He accordingly decreed the suit. boas 

On appeal a division bench of the Court (Chagla Ag. C. J. and Coyajee J.) dis- 
agreed with the view of the trial Judge as to the true effect of the lessor’s acceptance 
of rent under s. 116. Distinguishing the decision in Navnitlal Chunilal v. Babu- 
rao (No. J)}, a case decided under s, 118, they were of opinion that, while the Court 
could under that section take into consideration not only the payment and accep- 
tance of rent but also “all the facts and surrounding circumstances”, under s. 116 
a “statutory contract between the landlord and the person holding over comes 
into existence as soon as the landlord accepts rent” and that ‘‘no other question 
with regard to the intention of the landlord for accepting rent can arise under 
s. 116.” On this view, they held that a tenancy from month to month was es- 
tablished on the facts of the case and, no notice to quit having admittedly been 
given by the appellant, his suit must fail. The learned Judges did not consider 
it necessary to hear arguments as to whether tke respondents were entitled to pro- 
tection under the Bombay Rent Restriction Order. From that decision the appel- 
lant has preferred this appeal, and the question is whether the payment and accep- 
tance of rent in the circumstances of this case raises an implication of a monthly 
tenancy under s. 116 of the Transfer of Property Act. 

In view of the divergent opinions expressed in the Court below as to the true 
meaning and requirements of s. 116, it is necessary to examine carefully its terms 
and implications and to see whether it is merely a statutory enunciation of the 
common law rule or whether it marks any departure in principle as respects the 
legal effect of the receipt of rent from a lessee holding over. Under the.common 
law the position is well established and is thus stated in Woodfall’s "Law of Land- 
lord and Tenant”, 24th edn., p. 271: 


_ “Where a tenant for a term of years holds over after the expiration of his lease he becomes & 
tenant on sufferanco ; but when he pays or expressly agrees to pay, any subsequent rent, at the 


“1 - (1944) 46 Bom. L. R. 776. 


1949.] KAIKHUSHROO BEZONJEE V. BAI JERBAI (¥.c.)—Patanjali Sastri J. 889 


previcus rate, a new tenancy: from year to year is thereby created upon the same terms and condi- 
tions as those contained in the expired leage, so far as the same are applicable to and not inconsist- 
ent with an yearly tenancy. This appears to be a matter of evidence rather than of law.... The 
landlord may show that he accepted the rent from time to time under a mistake. . . or the tenant 
may show any facts leading to an opposite conclusion, as that the continued occupation was only 
provisional and in expectation of a new lease on new terms.” 
Dealing with the closely analogous case of waiver of a notice to quit previously 
given (ef. s. 118 of the Transfer of Property Act) Foa says in his ‘‘General Law of 
Landlord and Tenant” : 

“A mutual agreement to this effect may be implied from acts amounting to an offer and accep- 
tance of a new tenancy.” , 


It is thus clear that.under the common law when a lessee holds over after the deter- 
mination of the lease either by efflux of time or by a notice to quit and rent is paid 
and received, there arises by implication a fresh contract of tenancy based, just 
like any other contract, on the consensus ad idem of the parties. Is the position 
different under s. 116 of the Transfer of Property Act? 

Before considering that question it will be convenient to dispose of a subsidiary 
point arising on the language of the section which reads thus :— 

“If a lessee or under-lessee of property remains in possession thereof after the determination 
of the lease granted to the lessee, and the lessor or his legal representative accepts rent from the 
lessee or under-lessee, or otherwise assents to his continuing in possession, the lease is, in the ab- 
sence of an agreement to the contrary, renewed from year to year, or from month to month, accord- 
ing to the purpose for which the property is leased, as specified in section 106.” 

- It is argued by the Advocate General of Bombay that ‘‘property” here means 
the whole property which is the subject of the lease and, therefore, the section has 
no application where only a portion or portions of the property have been sub- 
leased by the lessee. I am unable to agree. Section 108 (7) recognises the right 
of a lessee to sub-lease the whole or any part of his interest in the property leased, 
and where the lessor finds, on the expiry of the term, a number of under-lessees 
continuing in occupation and accepts rents from one or more of them, there is no 
obvious reason why s. 116, which expressly includes under-lessees also within its 
scope, should nôt have application. There is no warrant, in my opinion, to limit 
the operation of the section in the manner suggested. 

Turning now to the main point, it will be seen that the section postulates the 
lessee remaining in possession after the determination of the lease which is conduct 
indicative, in ordinary circumstances, of his desire to continue as a tenant under 
the lessor and implies a tacit offer to take a new tenancy from the expiration of the 
old on the same terms so far as they are applicable to the new situation, and, when 
the lessor assents to the lessee so continuing in possession, he tacitly accepts the 
latter’s offer and a fresh tenancy results by the implied agreement of the parties. 
When, further, the lessee in that situation tenders rent and the lessor accepts it, 
their conduct raises more readily and clearly the implication of an agreement 
between the parties to create a fresh tenancy. As Woodfall remarks ‘‘actual pay- 
ment of rent is not always essential, although that is perhaps the clearest proof.” 
That is why, I conceive, acceptance of rent is specifically mentioned in the section, 
but, apart from its probative value, it has no special legal efficacy or significance. 
What creates the new relationship of landlord and tenant after the determination 
of the previous lease is not the acceptance of rent by itself, but the ‘‘assent”’ of the 
lessor which may be proved by such acceptance or “‘otherwise’”’, the assent of the 
lessee to the fresh arrangement being already there, implicit in his continuing in 
possession or tendering of rent. In other words, the conduct of the parties, in such 
circumstances, implies an offer by the person holding over to take a new tenancy 
on the terms of the old and acceptance of that offer by the owner. That the section 
is based on an implied or presumed contractual, and not a statutory, relationship 
is also made clear by the reference to ‘tan agreement to thé contrary” excluding 
the operation of the rule, if it were the intention of the Legislature to bring 
into existence an arrangement by force of the statute and independently of the 
consensus of the parties as under the recent rent control legislation, one would 
expect that it would not be made liable to be displaced by an agreement between. 
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the parties. In my opinion, the principle underlying s. 116 is implied contract, 
and the test of renewal is the consensus between the lessor and the lessee or under- 
lessee holding over and not an option exercisable by the lessor alone. 

Mr. Setalvad on behalf of the respondents brought to our notice a decision 
of the Bombay High Court, Meghji Vallabhdas v. Dayalji & Co.,1 where Fawcett J. 
held that the assent of the lessor and not that of the lessee was material for the 
purposes of s. 116. The decision appears to be based on a too literal construction 
of the language employed and does not give effect to the true meaning of the 
section. 

I am accordingly of opinion tbat the learned appellate Judges in the Court 
below approached the question from a wrong angle in that they regarded the 
cashing of the cheques sent by the respondents for September and October rents 
as conclusive evidence of a ‘“‘statutory contract’ of tenancy under s. 116 and 
failed to consider whether, in all the circumstances of the case, it could reason- 
ably be inferred that the appellant and the respondents, between whom there 
had been neither privity of contract nor privity of estate, were ad idem as to the 
creation as between themselves of the relationship of landlord and tenant on a 
contractual basis. 

As has been already observed, the respondents were resisting the appellant’s 
repeated demand for delivery of vacant possession and they appear to have done 
so on the strength of the Rent Restriction Order in force in the City of Bombay. 
The lessee in his letter dated September 8, 1942, to the appellants solicitors 
stated that ‘‘it appears that the sub-tenants rightly or wrongly wish to take ad- 
vantage of the Rent Act” and added that, so far as he was concerned, he would 
be very happy if the respondents vacated the premises. On September 7, 1942, 
the first respondent’s solicitors wrote to the appellant stating that “our client 
maintains that she is entitled to continue to ozcupy the premises and she will do 
so.” This was followed by their letter of Sepzember 80, 1942, to the appeUant’s 
solicitors enclosing a cheque for Rs. 210, dated October 1, 1942, being ‘‘the 
amount of rent payable to your client for the month of September.” This cheque 
was returned by the appellant’s solicitors by their letter of October 6 wherein 
they added that : * 


“your client is not our client’s tenant at all and there is absolutely no privity of contract 
between our client and your client™ and that ‘your client is a mere trespasser.” 


In reply, the first respondent’s solicitors by their letter dated October, 7 1942, 
claimed that the first respondent was a 

“tenant on the premises and comes under the definition cf that word under the provisions 
of the Bombay Rent Restriction Order, 1942, and as such our client had a right to continue in 
occupation of the said premises,” 
and they sent the cheque for September rent once again with a request for e “‘duly 
receipted bill therefor.” The cheque was again returned by the appellant’s soli- 
citors with their letter of even date wherein they stated that the appellant adhered 
to the position he had already taken up, to which the first respondent’s solicitors 
retorted that the appellant’s 

“adherence to what is but a capricious conjecture of his own regarding the legal position will 
not affect our client’s rights.” 

Though the appellant had thus refused to accept the cheque sent for September 
rent, the first respondent’s solicitors again wrote to the appellant’s solicitors on 
November 2, 1942, reiterating that their client was ‘‘entitled to continue in occu- 
pation of the premises”, and sent enclosed with their letter not only the cheque 
previouly returned by the appellant but also another cheque for Rs. 210 being 
the rent for October, and asked for ‘‘duly receipted bills for September and Octo- 
ber.” When the appellant’s solicitors returned these cheques also, stating that 
they had no instructions to accept them, the first respondent’s solicitors sent them 
to the appellant direct. 

In the meantime the second respondent’s solicitors by their letter dated Sep- 
tember 8, 1942, addressed to the appellant’s solicitors put forward an agieement 


1 (1924) I.L.R. 48 Bom. 341, s.c. 20 Bom. L. R. 281. 
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to let the second respondent continue in possession on payment of Rs. 200 per 
month from September 1, 1942. Thé appellant’s solicitors, however, denied any 
such agreement by their letter of even date. The second respondent’s solicitcis 
wrote back on September 1J, 1942, saying that the denial was false to the appe- 
Ilant’s knowledge “as will be proved at the proper time and place,” and that the 
appellant was trying “‘to exact exhorbitant rent from our client on false excuses.” 

ey added that ‘‘even the rent of Rs 200 per month agreed to by our client with 
a view to avoid trouble is higher than the standard rent.” It may be noted that 
“standard rent” is the 1ent payable under the Rent Restriction Act. On October 6, 
1942, the second respondent, without any futher reference to the alleged tenancy 
agreement at a monthly rent of Rs. 200, sent e cheque dated October 1, 1942, for 
Rs. 172 only which was the rent he was paying as under-tenant to the lessee before 
the expiration of the lease. This was returned on October 10, 1942, by the 
appellant who made it clear that there wes no privity of contract between himself 
and the second respondent and that the latter was no more than ‘‘a trespasser 
or the property since Ist September, 1942.” The second respondent, however, 
sent the cheque again to the appellant on November 9, 1942, together with another 
chegue for Rs. 172 as rent for the month of October. Though in this corres- 
pondence the second respondent did not in express terms assert a right to continue 
in occupation under the Rent Restriction Acts, there can be little doubt that he 
was acting in concert with the first respondent in resisting the appellant’s demand 
for delivery of possession by invoking the protection of those statutes, as appears 
not only from the lessee’s letter to the appellant of September 8, 1942, already 
referied to, but also from his affidavit filed on February 14, 1946, in reply to the 
summons for summary judgment in the suit wherein he stated, referring to the 
corresponderce set out above “‘I said that I would pay him Rs. 200 per month 
for the ground floor although I was not bound to do under the Rent Act and he agreed 
to the same.” The reference to the ‘‘stendsrd rent” in his solicitors’ letter of 
September 71, 1942, also points in the same direction. 

All these cheques sent by the respondents were paid by the appellant into 
his banking account on November 28, 1942, and a cheque for Rs. 210 sent by 
the first respondent on December 8, 1942, as rent for the month of November 
was also similarly realised by him. In acknowledging the receipt of these cheques, 
however, by letters sent to each of the respondents in identical terms on January 5, 
1948, he stated thet he eccepted the amounts : 


“Without prejudice to his rights and contentions under the Rent Act or otherwise and further 

without prejudice to my claim against you for compensation for the use and occupation of the 
premises.” 
He added that he had been keeping bad health and was also out of Bombay and 
therefore could not wiite earlier. The rents for December, 1942, and the following 
months till September, 1948, were, as already stated, received from the respondents 
by the receiver, “‘without prejudice to the rights of Mr. Capadia as well as of” 
Mı. Warden or Mr. Marshell, as the case may be, and from October, 1948, onwards 
till the date of suit the rents were received by the appellant himself ‘without 
prejudice to my rights and contentions.” 

The question is whether it can be inferred from these facts that there was 
consensus ad idem between the parties to a contract of tenancy from September 1. 
1942. 
` The learned appellate Judges in the Court below, viewing the question from 
the standpoint of appellant’s election by conduct, based their conclusion on the 
fact that the appellant ‘‘deliberately and advisedly” got the cheques sent by the 
respondents as rent cashed through his bankers. They referred to the previous 
conduct of the appellant in refusing to accept the cheques and treating the respon- 
„dents as trespassers as : i 

“far from helping the plaintiff, going ta show that he took a different view and came to a 
different conclusion when he cashed the cheques.” 


They attached special significance to the appellant’s cashing of the cheques on 
November 28, 1942, after the mortgagees issued notices.on November 20, 1942, 
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to the respondents to pay the rents in arrear as well as future rents to the receiver 
appointed by them as a definite decision on the part of the lessor to accept the 
cheques as rent, and they regarded the appellant’s letters on January 5, 1948, 
and his acceptance of the cheques sent subsequently without prejudice to his rights 
and contentions as a “‘change of front” which could not “‘possibly alter the legal 
relationship which had come into existence in November, 1942.” 

Iam unable to take that view. It is true that the respondents sent their cheques - 
as rent, but they did soin assertion of a right to continue in occupation of the pre- 
mises by virtue of the provisions of the Bombay Rent Restriction Order, 1942, a 
circumstance which appears to have been overlooked by the learned Judges, but 
which, in my opinion, has an important bearing on the question whether there was 
an implied agreement between the parties that the respondents should continue in 
possession as tenants from month to month. Viewing the conduct of the parties 
as a whole, as I think it should be viewed, without concentrating the attention 
on the cashing of the cheques by the appellant on November 28, 1942, I am of 
opinion that Ta is no.room here for any inference that the respondents sent their 
cheques with a view to bring into existence a contractual tenancy and that the 
appellant accepted the cheques assenting to the respondents continuing in pos- 
session on that footing. The correspondence summarised above shows that the 
respondents were persistently and defiantly asserting their right to continue in 
occupation with a liability to pay rent every month. Such conduct, to my mind, 
is hardly consistent with an offer of a fresh tenancy for acceptance by the lessor. 
The appellant, for his part, after returning the cheques and insisting on delivery 
of vacant possession to kim for some time, but in vain, received the cheques without 
prejudice to his rights and contentions under the Rent Acts until the issue was 
settled between the parties. So far from being ad idem as to the creation ot a 
contractual tenancy, each party was consistently repudiating the position taken 
up by the other and maintaining his own. In such circumstances, the payment 
and acceptance of rent can lead to no inference of an implied contract of tenancy 
between the appellant and the respondents. The facts of the case are, in my 
opinion, such as rebut any presumption of a monthly tenancy under s. 116 of the 
Transfer of Property Act. 

There is not much force in the suggestion that the mortgagees’ intervention 
by appointing a receiver for the collection of rents and calling upon the respondents 
to pay the rents to him suddenly induced a definite change of attitude on the part 
of the appellant in regard to his relationship with the respondents. Even if the 
amounts of the cheques cashed by the appellant on November 28, 1942, had 
been collected by the receiver, the appellant would have received credit for those 
sums in the mortgagee’s account. There is nothing to show that the appellant 
was so pinched for money that receiving a sum of about Rs. 750, the amount of 
these cheques, into his own hands rather than getting credit for it at the hands of 
his mortgagee would have induced him to recognise the respondents as his tenants 
and thereby bring them within the protection of the Rent Restriction Acts, so as 
to place it beyond his power thereafter to evict them. In fact he paid off the 
entire debt in a few months thereafter. The true explanation of the appellant’s 
conduct is to be found rather in the difficult situation in which he found himself 
placed. There was no relationship of landlord and tenant between himself and 
the respondents who were only under-lessees before September 1, 1942. It was 
nevertheless claimed that they were his tenants by virtue of the Rent Restriction 
Order and were entitled to its protection. He tried to get rid of them if possible 
without recourse to a law suit, but his repeated attempts in that behalf proved 
futile owing to the respondents persisting in their claim. If only he had assented 
to the respondents continuing in possession by acceptance of rents or otherwise, 
the relationship of landlord and tenant would be created and the respondents would 
become entitled to protection from eviction under the Rent Restriction Order, 
a protection which was denied to them by the trial Judge in these proceedings on 
the ground that they were not tenants within the meaning of the Order. On the 
other hand, continued refusal of the cheques sent by the respondents would entail 
increasing loss. The appellant was accordingly minimising the loss by receiving 
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the sums which the respondents conceived themselves liable to pay as statutory 
tenants, while at the same time he was at pains to make it clear that he did not 
recognise them as his tenants. For their part the respondents wanted to pay the 
rents regularly, for their claim to protection under the Rent Restriction Order 
depended on the regular payment, or readiness and willingness to pay the “standard 
rent.” 

That in such circumstances no fresh tenancy could be implied or presumed 
under s. 116 of the Transfer of Property Act from payment and receipt of rents 
is shown by the decision of the Privy Council in‘Kamakhya Narayan Singh v. 
Ram Raksha Singh. In that case the heirs of a grantee of a mokurrari 
‘istimarari patta, which was eventually construed to convey only a life estate, were 
in possession claiming the tenure to be heritable and paid rent which the landlord 
accepted giving, however, receipts in marfatdari form, that is, in the name of the 
original grantee, so as not to prejudice his contention that the grant was not a 
heritable one and the persons who paid the rents were not his tenants. On a 
question of adverse possession, it was contended that a tenancy from year to year 
should be implied from such payments and receipt of rent on the principle under- 
lying s. 116 of the Transfer of Property Act. Their Lordships summed up the 
position on the facts as follows (p. 224) : 


“The landlord was receiving the rent, but protecting himself by giving receipts in the names 
of the original mukarraridars. In their Lordships’ opinion the effect of this was that the rent was 
paid and received by the parties respectively without prejudice to their above mentioned conten- 
tions until the question of the rights in respect of the lease was settled.” 

The position here, as I have endeavoured to show, is more or less similar. Rejecting 
the contention based on s. 116 their Lordships went on to observe (p. 225) : 

“In their Lordships’ opinion this is not a case of the lessee or under lessee holding over within 

the meaning of the section, but even if the case were to be considered on the assumption that the 
provisions of the section were applicable, the facts of this case would go to show, as already stated, 
that the parties in paying and accepting rent after the expiration of the lease for lives were acting 
without prejudice to their respective contentions, and it would have to be held that that there was 
an ‘agreement to the contrary’ which would prevent the application of the provisions of the section 
in the present case.” 
That is to say, where the parties after the expiry of the lease pay and receive rents 
without prejudice to their respective contentions, it is to be inferred that they have 
agreed that no assent to the holding over should be implied or presumed. The 
observations are no doubt obiter, but if I may respectfully say so, they accord with 
my views. 

Mr. Setalvad on behalf of the respondents placed strong reliance on the English 
cases of mah v. Lumley? before the House of Lords and Devenport v. The Queen? 
before the Privy Council. In the former case the view was ressed by the 
majority of the Judges who were invited by the House to give their opinions that 
acceptance of rent by the lessor with notice of a forfeiture amounted to a waiver 
of the forfeiture although the rent was accepted ‘‘without prejudice” to his right 
of re-entry. Crompton J., however, considered it “strange” that a person should 
be deemed to elect against his express determination communicated to the other 
party at the time unless indeed his act was inconsistent with any other explanation. 
The House ultimately found that no forfeiture had been incurred and it thus became 
unnecessary to pronounce on the point though Lord Wonsleydale said he was 
‘much disposed to agree with Mr. Justice Crompton in his observation.” In 
the other case, their Lordships ‘‘without finding it necessary to invoke this opinion 
(of the majority of the Judges in Croft v. Lumley‘) to its full extent,” applied the 
principle to a case where ‘‘money is paid and received as rent under a lease.” 

Both these cases were cases of forfeiture which under the common law does not 
ipso facto put an end to the tenancy but makes it only avoidable at the option of 
the lessor. When, therefore, ‘‘rent” is paid after the forfeiture has been incurred 
and before the lessor ‘elects to avoid the tenancy, it is payment of rent due under 

1 (1928) L.R. 55 I.A. 212, 3 (1877) 8 App. Cas. 115. 


s.c. 30 Bom. L. R. 1861. o 4 (1858) 6 H. L. C. 672. 
2 (1858) 6 H. L. C. 672. 
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the subsisting lease and, in the words of Williams J., in Croft v. Lumley,! the lessor 
“has no right at all to take the money unless he took it as rent.” That is why I 
apprehend if the lessor receives it, he is not allowed to say that he took it ‘“‘wrong- 
fully’? and the reservation of his right of re-entry is disregarded, or, as Baron 
Bramwell put it in the same case: “his act would be taken to be rightful and 
bind him rather than his words make his act wrong.” 

But the position is different where the tenancy is at an end either by expiry of a 
notice to quit or by effluxion of time. In such a case the continuance in possession 
by the former tenant would be wrongful and he would be liable to pay, not rent, 
but only compensation for use and occupation. If in such circumstances, the 
lessor received the money sent as ‘‘rent”’, itcouldnot be said that he took it ‘‘wrong- 
fully”, and if he made it clear that he received it without prejudice to his right 
to insist that the tenancy had come to an end, there could k no question of his 
words making his act wrong, or of his electing to affirm the tenancies. A fresh 
tenancy onl arise only by agreement of the parties, and whether an agreement 
could be implied is a matter of proper inference to be drawn from the conduct 
of the parties in the light of the surrounding circumstances. 

The distinction between cases of forfeiture and cases of termination of tenancy 
has been, pointed out in Davies v. Bristow: Penrhos College v. Butler,? which has 
been followed in subsequent cases in England. Referring to Croft v. Lumley? and 
Devenport v. The Queen,‘ Lush J. held that the principle of those cases was not 
applicable to the case before him. The defendant in that case who claimed to be a 
statutory tenant under the Increase of Rent, etc. (Restriction) Act, 1919, but was 
held not to ‘‘come within the section which protects him from an order for recovery 
of possession” paid rent after the notice to quit had expired, and the landlord 
received it and also served a notice that he was increasing the rent. Holding 
that no new tenancy was created on those facts the learned Judge made the follow- 
ing observations which are very pertinent here íp. 489) : 

“Tf the defendant was resisting the plaintiff's demand for possession in reliance upon a statu- 
tory tenancy created by the Increase of Rent Acts he was’bound to tender the sum which he did as 
tent, and the plaintiff was entitled to receive it. In accepting rent tendered in circumstances like 
these a landlord does not prejudice his position or lose the right which he would othe-wise have of 
insisting that the term has come to an end.” 


No other point was argued before us. I would allow the appeal and restore 


the decree of the trial Judge. 
Appeal dismissed. 
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Manaan J. This is an appeal from a judgment of a division bench of the 
High Court of Bombay cancelling a writ of prohibition issued by Coyajee J. 
against the Industrial Tribunal to which a dispute between the Western India 
Automobile Association and its workers had been referred under s. 10 of the In- 
dustrial Disputes Act, XIV of 1947.- 

Though a number of points were raised before Coyajee J. and before the 
division bench, the principal question raised by this appeal relates to the juris- 
diction of the Tribunal constituted under the Act to entertain the dispute which 
had been referred to it. The controversy is firsgly as to the scope of the Act, i.e., 
whether the Act has application to cases of private employers or is limited only 
to cases where either the Central or the Provincial Government, or a local authority 
is the employer, and secondly, as to whether the dispute as to reinstatement of 
certain dismissed employees is a matter which is referable to the Tribunal. 

On an application for a writ of prohibition and a writ of certiorari against 
the Tribunal restraining it from proceeding with the investigation of this dispute 
it was held by Coyajee J. that the Western India Automobile Association was 
an employer and any dispute between it and its workers fell within the ambit of 
the Act. He, however, held that the dispute as to reinstatement of dismissed 
employees was outside the scope of ‘the Act. A writ was accordingly ordered 
to issue. Against this decision an appeal was preferred by the Province of Bombay 
and another appeal by the Western India Automobile Association. The appeal 
by the Province of Bombay contested the second finding of the Judge, while in 
the association’s appeal the first finding was challenged. The learned Judges 
of the division bench by separate judgments dismissed the appeal preferred by 
the association and confirmed the decision of Coyajee J. on the first point. The 
appeal filed by the Province was allowed and the decision of Coyajee J. on the 
second point was set aside. it was held that the dispute as to reinstatement of 
dismissed employees was an ‘‘industrial dispute” between the employer and the 
employees within the meaning of the Act and the Tribunal had jurisdiction to 
adjudicate upon it. The same two points that were seriously canvassed before 
the High Court were urged before us. 

. As regards the first contention raised on behalf of the association that the 
scope of the Industrial Disputes Act, 1947, is only limited to cases of industries or 
of undertakings carried on by Government or local authority and that it does 
not inchide within its scope industries carried on by private individuals, we have 
no hesitation in repelling it. The argument on this point is based on the definition 
of the term Te ne given in clause (g) (t) of s. 2 of the Act, which runs thus: 

“ ‘Employer’ means— 

(i) in relation to an industry carried on by or under the authority of any department of a 
Government in British India, the authority prescribed in this behalf, or where no authority is 
prescribed, the head of the department ; 

_ (it) in relation to an industry carried_on by or on 1 behalf of a local authority, the chief 
executive officer of that authority.” 


1 [1948] 2 A. E. R. 688. - : _ 5 (1887) 1, L. R. 11 Bom. 488 
2 [1920] 2 Ch. he 6 (1948) L. R. 70 I.A. 129 
+» 8 [1921]1 Ch. - ' 8.0. 47 Bom. L. R. 525. 
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896 i THE BOMBAY LAW REPORTER. | VOL. LI. 


“Industrial dispute” has been defined in cl. (&: of the same section in the following 
terms :-— 

“ ‘Industrial dispute’ means any dispute or difference between employers and employees, or 
between employers and workmen, or between workmen and workmen, which is connected with the 
employment or non-employment or the terms ofemplcyment or with the conditions of labour, of 
any person.” 

It was contended that as the association did rot fall within the definition of the 
word “employer” given in the Act (the defirition being exhaustive), in its case 
there was no power to make a reference to the Tribunal and that the scope of the 
Act was limited to cases of Government-run concerns or those in which a local 
authority was the employer. In our opinion, the definition given is neither ex- 
haustive nor inclusive. In plain terms, the definition says that ‘‘employer’ in 
relation to an industry carried on under the authority of any department of Govern- 
ment in British India means the head of the department (where no other authority 
is prescribed) and in the case of an industry carried on by or on behalf of a local 
authority, it means the chief executive officer of the authority. In relation to 
such industries a definition has been given of the term “‘employer.” As it was 
not easy in such cases to discover with certainty an individual or an officer who 
would answer that description, this definition indicates who shall be regarded as 
employer in the particular cases,, No attempt, however, was made to define the 
term “employer” generally or in relation to other persons carrying on industries 
or running undertakings. 

In the Trade Disputes Act, VII of 1929, this expression was defined in s. 2 (c) 
in the following terms : 


“ ‘Employer’ in the case of any industry, business or undertaking carried on by any depart- 
ment of any Government in British India, means the authority prescribed in this tehalf, or, where 
no authority is prescribed, the head of the department.” 


It was conceded by Mr. Setalvad that the cefinition given in Act VII of 1929 
was a limited definition in relation to Government departments only. He, however, 
urged that the definition had been worded differently therein. The word ‘‘ means” 
was not used in the beginning of the definition but was so put in the context that 
it clearly indicated that the definition was resricted to businesses or undertakings 
of departments of Government. In Act XIV of 1947, however, the Legislature 
by saying ‘‘‘ employer’ means” has made the definition exhaustive. In our 
judgment, there is no such difference in the meaning of the two definitions given 
in the Act of 1929 and in the Act of 1947. Ir one definition, the word ‘‘ means ” 
has been used after the industries had been particularized, and in the other it has 
been used in relation to those industries. The words ‘‘in relation”? used in the 
definition make the intention of the Legislature quite clear and they indicate that it 
was in relation to those particular industries only that the expression ‘‘ employer ” 
was defined. This interpretation is also consistent with the phraseology employed 
by the Legislature in different sections of the Act, Ins. 18 it has been laid down 
that a settlement arrived at in the course o? conciliation proceedings under the 
Act or an award which was declared by the appropriate Government to be binding 
shall be binding on all parties to the industrial dispute ; and where a party referred 
to in cl. (a) or cl. (b) is an employer, his heirs, successors or assigns in respect 
of the establishment to which the dispute relazes. It is difficult to apply this pro- 
vision in the Act to heads of Government department. The manner in which. 
the section is drafted shows that disputes concerning all industrial concerns whether 


owned by Government or private person were included within the ambit of the ` 


Act. 

The preamble to the Act gives a wide scope to it, when it says that if is expedient 
to make provision for the investigation and settlement of industrial disputes and 
for certain other purposes thereinafter appearing. It does not limit its sphere 
to businesses run only by the Government or local authorities. The scheme of the 
Act fits in with the interpretation we are placing on the expression ‘‘employer’, 
and any other construction of it would create incongruity and repugnancy between 
different sections of the Act. The Act was intended to be a more comprehensive 


Sens te 
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law on trade disputes than its predecessor, the Trade Disputes Act, 1929. It was 
not denied that under that Act, the term “employer” included within its scope 
industries owned by persons other than Government departments or local autho- 
rities. In the Act of 1947 an elaborate and effective machinery for bringing 
about industrial peace has been devised. Provision has been made for Works 
Committee, Conciliation Boards, Courts of Enquiry and Industrial Tribunals, 
to achieve the object. Strikes and lockouts are made illegal without fourteen 
days’ notice: It is, in our opinion, not possible to argue that this elaborate machi- 
nery was devised for the benefit of industries run by Government and local autho- 
rities only and that the Trade Disputes Act, 1929, was repealed in order to exclude 
from its ambit industries run by private persons. The result is that the decision of 
Coyajee J. and of the division bench of the High Court on the first point, in gur 
opinion, is correct. 

The principal contention in the case is that the dispute as to reinstatement is 
outside the jurisdiction of the Industrial Tribunal. A number of demands made 
by the employees were referred to the Tribunal. No objection has been taken 
in respect to the thirteen out of the fourteen demands. The dispute as to reinstate- 
ment is worded as follows : a í 

i “Such’ of the meml-ers of the W. I. A. A. staff who joined the strike at the date of its 
commencement on January 2, 1047, and/or thereafter should be reinstated.” 


It was suggested that the dispute about reinstatement was not connected with 
the employment or non-employment of any person. This construction was 
accepted by Coyajee J. and he observed as follows (p. 63, ante) : 


. “It does not appear that no Court of law either at common law or in equity would deeree 
the enforcement of a ‘contract. which it could not supervise being carried out, and therefore 
make a decrece without any sanction behind it. In these circumstances it has always been held 
by Courts of law that ccntracts wich entail performance on one part of personal service cannot be 
enforced, and a breach thereof could only be compensated by award of damages. Conversely, a 
wrongful dismissal is a breach of the contract and the Court will not on the same principles decree 
~ reinstatcuient of a dismissed employee. This question was considered in the leading case of R. v. 
National Arbitration Tribunal, Ex parte Horatio Crowther & Co., Ltd. In that case it was held by 
Chief Justice Goddard and Mr. Justice Humphreys, Mr. Justice Croom-Johnson dissenting, that a 
direction to reinstate the workmen would be ultra vires the tribunal and that any direction in 
the form of a finding in that respect and allowing of the claini was equivalent to such a direction 
and that the award in so far as it related to that finding must be quashed.” 


The learned Judges of the division bench distinguished the case on which 
Coyajee J. placed reliance on several grounds, and reached the conclusion that 
under the Indian statute the Tribunal had full power to adjudicate upon all matters 
in dispute between the employers and workers and it was open to it to award 
reinstatement of a dismissed workman and that such an award was enforceable 
under the coercivé machinery provided for in the Act. The view expressed by 
the division bench of the Bombay High Court on this point has also been taken 
by the High Courts of Calcutta and Madras. The decision of the Calcutta High 
Court was given by Sir Trevor Harries C.J. and Mr. Justice Chakravarti in a 
number of cases heard together and was considered by us in Civil Appeals Nos. VII, 
IX, XI, XII, XIV, XVI, XIX, and XX of 1949; which were heard immediately 
after the present appeal. Mr. Chaudhuri and Mr. Munshi addressed us at length 
in those appeals on this point and not only stressed and supplemented the arguments 
of Mr. Setalvad in this case but also elaborated them. We shall deal with all the 
arguments on this point here. a 

_The question for determination is whether the definition of the expression, 
‘industrial dispute” given in the Act includes within its ambit a dispute in. 
regard to reinstatement of dismissed employees. The definition is, as pointed out, 
by Lord Porter in National Association of Local Government Officers v. Bolton 
Corporation*, worded in very wide-terms which unless they are narrowed down by 
the meaning given to the term “ workman,”” would seem to include all employees, 
all employment and all workmen, whatever the nature or scope of the sora 
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may be. Reinstatement is the employment of a person non-employed and is thus 
within the words of Lord Porter “‘ all employment.” Thus it would include cases of 
re-employment of persons victimized by the employer. The words of the definition 
may be paraphrased thus : 

“any dispute which has connection with the workmen being in, or out of service or employ- 
ment,” 


**Non-employment” is the negative of “ employment” and would mean that 
disputes of workmen out of service with their employers are within the ambit of 
the definition. It is the positive or the negative act of an employer that leads to 

employment or to non-employment. It may relate to an existing employment 

or to a contemplated employment, or it may relate to an existing fact of non- 

employment or a contemplated non-employment. The following four illustrations 

elucidate this point: (1) An employer has already employed a person and a trade 
union says ‘‘Please do not employ him.” Such a dispute is a dispute as to employ- 

ment or in connection with employment. (2) An employer gives notice to a union 

saying that he wishes to employ two particular persons. The union says “‘no.’” 
This is a dispute as to employment. It arises out of the desire of the employer 

to employ certain persons. (8) An employer may dismiss a man, or decline to 

employ him. This matter raises a dispute as to non-employment. (4) An 

employer contemplates turning out a number of people who are already in his 

employment. Itis a dispute as to contemplated non-employment. ‘‘Employment 

or non-employment” constitutes the subject-matter of one class of industrial 

disputes, the other two classes of disputes being those connected with the terms 

of employment and the conditions of labour. The failure to employ cr the refusal 

to employ are actions on the part of the employer which would be covered by the 

term ‘‘employment or non-employment.” Reinstatement is connected with 

non-employment and is therefore within the words of the definition. It will be 

a curious result if the view is taken that though a person discharged during a dispute 

is within the definition of the word ‘‘ workmen,” yet if he raises a dispute about 

dismissal and reinstatement, it would be outside the words of the definition “in” 
connection with employment or non-employment.” It was contended that the 

words ‘‘ employment or non-employment”’ were employed in the same sense, 

just to remove any ambiguity that might arise if the word “employment” alone 

was used. In other words, the word ‘“‘non-employment” has limited the meaning 

of the word ‘‘employment.” To our mind the result is otherwise. The words 

are of the widest amplitude and have been put in juxtaposition to make the defini- 

tion thoroughly comprehensive. Mr. Setalvad contended that the expression ‘‘ in 

connection with employment or non-employment”’ exchides the question of 
non-employment itself which must exist as a fact to supply the nexus with the 

dispute. The argument is, in our opinion, unsound. The words “in connection 

with ”’ widen the scope of the dispute and do not restrict it by any means. 

We shall next examine the Act, to determine its scope. The Act is stated 
in the preamble to be one providing for the investigation and settlement of industrial 
disputes. Any industrial dispute as defined by the Act may be reported to Govern- 
ment who may take such steps as seem to it expedient for promoting conciliation 
or settlement. It may refer it to an Industrial Court for advice or it may refer 
it to an Industrial Tribunal for adjudication. The legislation substitutes for free 
bargaining between the parties a binding award by an impartial tribunal. Now, 
in many cases an industrial dispute starts with the making of number of demands 
by workmen. If the demands are not acceptable to the employer,—-and that is 
what often happens,—it results in a dismissal of the leaders and eventually in a 
strike. No machinery for reconciliation and 3ettlement of such disputes can be 
considered effective unless it provides within its scope a solution for cases of 
employees who are dismissed in such conditions and who are usually the first victims 
in an industrial dispute. Ifreinstatement of such persons cannot be brought about 
by conciliation or adjudication, it is difficult, if not impossible, in many cases to 
restore industrial peace which is the object of the legislation. Demand as to 
reinstatement may arise in several ways. It may be a demand of the workmen 
in service that unless the dismissed workmen are reinstated, they will strike work. 
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It may be a demand of the workmen on strike refusing to resume work unless 
persons victimjzed are put back in service or it may be a demand of the dismissed 
employees themselves. So far as one can see, reinstatement may be an essential 
relief to be provided for in any machinery devised for settlement of industrial 
disputes. ‘Any dispute connected with employment or non-employment” would 
ordinarily cover all matters that require settlemént between workmen and 
employers, whether those matters concern the causes of their being out of service 
or any other question, and it would also include within its scope the reliefs necessary 
for bringing about harmonious relations between the employers and the workers. 

The interpretation we are placing on these words was accepted on a similarly 
worded definition in the English statutes on, this subject. In the Industrial Courts 
Act, 1919, “ trade dispute ° has been defined as meaning 


“any dispute or difference between employers and workmen, or between workmen and work- 
men connected with the employment or non-employment or the terms of the employment or with 
the conditions of labour of any person.” 

With a slight variation this definition is expressed in the same terms in Act XIV 
of 1947. In the Unemployment Insurance Act, 1985 (25 Geo. V, c. 8), s. 118(1) 
(u) “ trade dispute ” means : 

“any dispute between employers and employees or between employees and employees, which 

is connected with the employment or non-empioyment or the terms of employment or the condi- 
tions of employment of any persons, whether employees in the employment of the employer with 
‘whom the dispute arises or not. A dispute between employers and employers is not within 
the definition,” 
In our Act XIV of 1947 what was excluded by the last sentence of this section of 
the English Act has been expressly included. . In Volume XXXIV of Halsbury’s Laws 
of England (Hailsham Edition), in paragraph 605, it has been stated that disputes 
connected with the employment or non-employment of any persons were held to 
have arisen when the dismissal or reinstatement of some employee was demanded. 
Reference has been made in this connection, to certain, decisions given by umpires 
in industrial disputes. 

Under Regulation 58-AA of the Defence Regulations, 1989, which deals with 
avoidance of strikes and lockouts, power was given, to the Minister of Labour and 
National Service for making provision for establishing a Tribunal for the settlement 
of trade disputes and for regulating the procedure of the Tribunal. It was said 
in this Regulation that the expression “trade dispute” has the same meaning 
as in the Industrial Courts Act, 1919. On July 18, 1940, the Minister of Labour 
issued an order under Regulation 58-AA (The Conditions of Employment and 
National Arbitration Order, 1940). In Part V of the Order, the expression ‘“‘ trade 
dispute ” was defined as follows : 


‘* ‘trade dispute’ means any dispute or difference between employers and workmen, or bet- 
ween workmen and workmen connected with the employment or non-employment,'or the terms of 
‘the employment or with the conditions of labour of any person.” 

It will be seen that the definition is identical with the one that was given in the 
Industrial Courts Act, 1919, and with slight immaterial variations, it is the same 
that we have got in the Indian Act. 

In 1948, this definition was considered in R. v. National Arbitration Tribunal, 
Ex parte Keabble Press, Ltd., by the Court of Appeal. In that case a member of a 
trade union had.formerly been employed by a newspaper. The newspaper was 
ordered to cease publication for a time. When this ban on publication was lifted, 
the newspaper, according to the custom of the trade, applied to the union for 
suitable workmen. The union sent the former employee in question, but the 
newspaper refused to accept him in any position on their staff. The union insisted 
on his reinstatement and called a strike in consequence. It was contended that this 
was not a trade dispute within the meaning of the Conditions of Employment 
and National Arbitration Order, 1940, since it was a dispute between the employers 
and the union and not between the employers and their employees. This conten- 
tion was repelled and it was held that in the circumstances the dispute was between 

1 [1948] 2 A. E. R. 688, 


900 THE BOMBAY LAW REPORTER, — [VOL. LI. 


the appellants and their workmen and the National Arbitration Tribunal had 
jurisdiction to entertain the reference. It will be noticed that the whole dispute 
in this case related to reinstatement. . It was uot contended that the dispute as to 
reinstatement was outside the scope of the definition of the phrase “trade dispute,’ 
On the other hand, it was assumed that this dispute was within the ambit of the 


definition. In the judgment it was observed as follows (p. 688) : 3 


“It is not disputed that the particular dispute in question relates to a subject-matter of the 
kind which is referable to the tribunal.” 


Reference may also be made to s. 6 of the Trade Disputes Act, 1996. ‘‘ Trade 
dispute ” is defined as : 
“Any dispute between employer and workmen and between workmen and workmen which 
_is connected with (inter alia) the employment or non-employment of any person.” 


In Hodges v. Webb, a dispute arose whether non-unionist labour in general 
and members of the National Association of Supervising Electricians in particular 
should be employed to work slong with the fembers of the Electrical Trades Union. 
The workmen by their union objected to working with the members of the National 
Association of Supervising Electricians or to zhe employment of the members of 
that Association in jobs on which the members of the union were engaged. Peter- 
son J. observed (p. 82): 

“The dispute was one which was connected with the employment of the members of the 
Association whom the Union persisted in regarding as in all essentials non-unionists. Whether 
the Union was right in this view appears to me to be immaterial for the purposes of this case. It 
is sufficient that it objected to members of the Association being employed on jobs on which mem- 
bers of the Union were engaged. No doubt this attitude involves a contest between the National 
Association and the Electrical Trade Union, as it necessarily tends to draw men away from the 
Association. But this consequence does not convert a trade dispute into something which is not 
a trade dispute.” 

The dispute in the case did not relate’ to reinstatement but concerned a wider 
field, i.e., “‘ who could be taken into employment by the employer,” with whom 
he could enter into a contract of service. 

In White v. Riley? Lord Sterndale M. R. observed that a dispute between 
-workmen and workmen in connection with the employment of a person, namely, 
the plaintiff, the dispute being that the men in the shop insisted that no skilled 
man should be employed unless he belonged tc the Curriers’ Union, was a “‘ trade 
dispute” within the definition. “The view of Peterson J. was referred to with 
approval with the following remarks (p. 20) : 

. ..it is really almost a reductio ad absurdum of this section to say, as the respondents are 
bound to say, that itdocs not include any dispute between union and non-union men and that if 
union and non-union men are working in the same employment and the union men say, ‘We will 

-no longer work with the non-union men unless they join our unfon,’ that is not a dispute between 
workmen and workmen connected with the employment Dr non-employment of any person. It seems 
to me that that is contrary to the words of the section. Ido not think it is necessary to say where 
the limitation lies which is to be put upon this section. It is a question of fact in each case.. 
These observations very strongly suggest the view that we are taking of the defini- 
tion. 

- The question for determination can therefore be properly worded in this way : 

“Can an unwilling employer or employee having no contract or employment be compelled 
to be served/or serve by the Tribunal, although the employer orthe employee is not willing to do 
80 E dae 
Having regard to the gaia words ‘‘ in connection with the aire. or non- 
employment” in the definition of industrial dispute, it seems clear that if there 
arises non-employment by reason of the termination of employment by the emplo- 
yer, it will be within the jurisdiction of the Tribunal to determine whether the 
termination was justifiable. 

The strongest argument urged on behalf of the appellants was that to invest 
“the Tribunal with jurisdiction to order re-employment amounts to giving it autho- 
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rity to make a contract between two persons when one of them is'unwilling to enter 
into a contract of employment at all. It was strenuously urged that such a power 
does not exist in any Tribunal, and in the absence of express words, the Court 
should not consider that the Industrial Tribunal has jurisdiction to do so on the 
ground that it is implied in the definition of ‘‘ industrial dispute.” This argument 
overlooks the fact that when a dispute arises about the employment of a person 
at the instance of a. trade union, or a trade union objects to the employment of a 
certain person, the definition of industrial dispute would cover both those cases. 
In each of those cases, although the employer may be unwilling to do so, there 
will be jurisdiction in the Tribunal to direct the employment or non-employment 
of the person by the employer. This is the same thing as making a contract of 
employment when the employer is unwilling to enter into such a contract with 
a particular person. Conversely, if a workman is unwilling to work under a parti- 
cular employer, a trade union may insiston his doing so, and the dispute will be 
about the employment of the workman by the employer and thus become an 
industrial dispute subject to the award of: the Tribunal, Therefore, if the bringing 
about of such relationship is within the jurisdiction of the Industrial Tribunal, 
because such disputes are covered by the definition of the expression “industrial 
dispute ”, there appears no logical ground to exclude an award of reinstatement 
from its jurisdiction. It can equally direct in the case of dismissal that an employee 
shall have the relation of employment with the other party, although one of them 
is unwilling to have s uch relation. 
Mr. Justice Coyajee was not prepared to place this interpretation on the 
definition in view of the decision of the King’s Bench Division in Rew v. National 
, Arbitration Tribunal, Ex parte Horatio Crowther & Co., LA} It was very strongly 
argued on. behalf of the appellants that the interpretation placed on the definition 
-of the words “ trade dispute ” in this decision by Chief Justice Goddard and other 
learned Judges was the correct one and that the words of the definition ‘‘in 
connection with the employment and non-employment” did not include within 
their ambit a dispute regarding reinstatement. It is therefore necessary to examine 
with care what was exactly decided in Rew v. The National Arbitration Tribunal : 


Ex parte Horatio Crowther & Co., Ld. 

What happened in that case was this. Since November, 1946, workmen 
employed by the applicants, a company, through their union had pressed for changes 
in wages and conditions of service. On March 28, 1947, the company gave the 
workmen on the manufacturing side of their business, including those in the union, 
notice terminating their employment as from April 4. On April 14 the matter 
was reported to the Minister of Labour and National Service, who referred it to 
the National Arbitration Tribunal. The claim of the workmen included inter alia, 

“(1) The reinstatement from the date of dismissal of the workers dismissed.’ The award 
of the tribunal stated : “They find in favour ofthe claim set out in item (1) and award according- 
ly.” 

On an application for an order of certiorari to quash the award it was held : 

“(i) although at the date of the report to the Minister of Labour the contract of service 

between the company and the workmen had been terminated, there was nevertheless a ‘trade 


dispute,’ within the meaning of article 7 of the Order of 1940, which had been properly referred 
under article 2 (1); 


. (ii) a direction to reinstate the workmen would be ultra vires the tribunal, and, as (Croom- 
Johnson, J., dissentiente) the finding on item (1) of the claim was equivalent to such a direction 
the award in so far as it related to that finding must be quashed.” 

None of the three learned Judges expressly held that the claim of the workmen in 
item (1) above stated was not referable to the Tribunal as it was not within the 
ambit of the definition of “‘ trade dispute” given in the Act. The learned Judges, 
however, took the view that though a dispute regarding reinstatement was referable 
to the Tribunal, an order for reinstatement could not be made. One of the J udges 
* held that no such direction had actually been given by the award. The appellants 
contended that the decision that the direction qua reinstatement was in excess of the 
powers of the Tribunal could only be on the assumption that the Tribunal had no 
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power to entertain this dispute because it was not covered by that expression as 
defined in the Act. ‘It was argued that if there was no jurisdiction to award a 
particular relief in a certain matter, there could be no jurisdiction to entertain 
that matter. This contention of the learned counsel, though plausible at first 
sight, is not sound. The word ‘jurisdiction ” is used in two senses in law; one 
in a general sense and the other in a narrower sense. It may either mean what is 
ordinarily understood by that term when used with reference to the local juris- 
diction of a Court, or pecuniary jurisdiction of a Court, or its jurisdiction with 
reference to the subject-matter of a suit; or it may mean the legal authority of a 
Court to do certain things. It seems that in this latter sense the word has been 
used in the English case when it was said that the direction to reinstate was ultra 
vires the Tribunal. The Tribunal, in one sense of the word “jurisdiction,” may 
have power to entertain the dispute, though in another sense it may be said that 
it has exceeded its powers in granting a relief which it was not authorized to grant, 
just as a High Court may have power to entertain an application for revision 
under s. 622 of the Code of 1882 and yet it may have no power to remand a case 
under s. 5'78 of that Code, or a Subordinate Judge may havejurisdiction to entertain 
a suit of a certain value, yet some of the reliefs claimed may not be legally permis- 
sible. As observed in Shew Prosad Bungshidhur v. Ram Chunder Haribux,) the 
term ‘‘ jurisdiction ” may mean the legal authority of a Court to do certain things, 
namely, to make a particular order in a case over which it has jurisdiction. 

In Amritrav Krishna Deshpande v. Balkrishna Ganesh Amrapurkar? West J. 
said as follows (p. 491) : 

“Jurisdiction...has two closely related, but distinct, senses. It means sometimes authority, 
sometimes the exercise of the authority, and this either in investigation or by way of command.” 

Their Lordships of the Privy Gouncil, in Ryots of Garabandho v. Zamindar of 
Parlakimedi,® fed (p. 156) : 

“Jurisdiction—if not a word of many meanings—is a word which may be used with either a 
wider or a narrower connotation,.. 

Lord Goddard C.J. when he ‘held that the direction to reinstate was ultra vires 
the Tribunal, used the word ‘‘ jurisdiction’ in the sense that in the exercise of its 
authority it exceeded the powers conferred upon it by the statute or by general 
law or equity. This is clear from the following observations in his judgment (p. 480): 


“There are no express words either in the regulation or in the order which in terms give the 
tribunal any power to reinstate, but it is said that as they have power to deal with any question relating 
to employment or non-employment, it follows that it must have the power to make an award of 
reinstatement. It seems to me it is a strong thing to say, looking at this regulation which alone 
gives force to the order, that a power is thereby impliedly given to the tribunal to grant a remedy 
which no court of law or equity has ever considered it had power to grant. If an employer breaks 
his contract of service with his employees, either by not giving notice to which the latter are 
entitled, or by discharging them summarily for a reason which cannot be justified, the workmen’s 
remedy is for damages only. A court of equity has never granted an injunction compelling an 
employer to continue a workman in his employment or to oblige a workman to work for an em- 
ployer. Ifa workman or any other employee who occupies a highér status than that usually implied 
by the term workman, breaks his contract with his employer, no injunction has ever been 
granted obliging that workman or employee to work for the employer. The most that has ever 
been done is that if the contract was one by which for a certain period a person has agreed to serve 
another exclusively, the workman or employee may be restrained from working for anybody else 
during the term for which he contractually engaged to serve his employer. 

Nor is there any provision in the regulation which imposes a penalty on the employer if he 
refuses, after the award, to re-employ the man, nor on the workman, if, in spite of an award, 
he refuses to work for an employer. Now suppose that after the award, the workman sued his 
employer. He would be met at once by the defence: “I gave you the notice to which you were 
entitled and therefore you have no remedy against me for breach of contract.’ Again, supposing 
that the employers out of deference to the award took the man back into their employment, 
I cannot find anything in the order or regulation which svould disentitle them from giving notice 
the next day or next week in accordance with the terms of the contract to anv individual work- 
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man or to all of them. I¢ is true that this tribunal can do what no Court can, namely, add to, or 
alter the terms or conditions of the contract of service. Egpress power so to du is given by the 
regulation, while there are no words conferring a power to reinstate or revive a contract lawfully 
determined.” 

From this it is clear that the learned Lord Chief Justice treated the matter of 
reinstatement on the footing of a relief of specific performance in law or equity. 

The discussion about the powers of a civil Court to enforce a contract under the 
Specific Relief Act is not directly relevant, because it is clear that if an employment 
is determined according to the terms of the contract, there will be no subsisting 
contract thereafter of which specific performance could be claimed. From the 
analogy of specific performance cases given by the Lord Chief Justice he appears to 
have held that the Tribunal had no power to award the relief of reinstatement, but 
it did not amount to a decision that the question of reinstatement was not covered 
by the definition of the words “‘ trade dispute.” All that was held was that the 
Tribunal in the exercise of its jurisdiction had no power to grant the demand of 
reinstatement when the contract had been lawfully determined as a Court of equity 
or law could not give it and there was no specific provision in the statute empowering 
the Tribunal to grant that relief in such circumstances. The Tribunal was given 
the power to alter the terms and conditions of the contract of service, but in clear 
terms the power to reinstate was not conferred on it. As already pointed out, it 
was nowhere said that the question relating to employment or non-employment 
did not include within its ambit the question of reinstatement. The only observa- 
tion that was referred to on this point runs thus (p. 481) : 

“It seems to me it isa strong thing to say, looking at this regulation which alone gives force 

to the order, that a power is thereby impliedly given to the tribunal to grant a remedy which no 
court of law or equity has ever considered it had power to grant.” 
This observation does not concern itself with the definition of the expression 
“ trade dispute ” but’ only relates to the remedy which the Tribunal could 
eventually grant. The decision that the power to grant reinstatement could not be 
held to exist in the Tribunal was given because such an unusual power could not be 
held to have been conferred by implication. Moreover, this result was reached 
on a consideration of the terms of the statute that was under consideration before 
the Court and which were mateérially different from the Indian statute. In sub- 
para. (5) of art. 2 of that Order it was provided as follows : 


“Any agreement, decision or award made by virtue of the foregoing provisions of this article 

shall be binding on the employers and workers to whom the agreement, decision or award relates 
and, as from the date of such agreement, decision or as from such date as may be specified therein 
not being earlier than the date on which the dispute to which the agreement, decision or award 
relates first arose, if shall be an implied term of the contract between the employers and workers to 
whom the agreement, decision or award relates that the rate of wages to be paid and the conditions 
of employment to be observed under the contract shall be in accordance with such agreement 
decision or award until varied by a subsequent agreement, decision or award.” 
The award of the Tribunal was to become an implied term of the contract by force 
of the statutory provisions. In other words, the relief given by the award relating 
to the rates of wages and conditions of employment was automatically to become 
a part of the contract between the parties and enforceable as such. Nothing was 
said about an award directing reinstatement and hence it was held that reinstate- 
ment was not contemplated by that statute. No provision corresponding to 
sub-para. (5) of art. 2 of the above order exists in the Indian Act. 

Another reason which was described as a cogent one by the learned Chief Justicc, 
in reaching his decision, was that even if the relief of reinstatement was given by 
the Tribunal, no method of compelling the employer to obey it, whether by 
means of prosecution or a civil action, had been provided in the regulation or 
the order. The question of enforceability of such a decision considerably affected 
the decision of his Lordship. It may be further noted that the Judges in that 
case were contrasting the provisions of the Regulation and Order 58-AA with Order 
58-A which dealt with essential services only. 

The case, however, is quite different so far as Act XIV of 1947 is concerned. 
It has provided a sanction against disobedience of the award of the arbitrator. 
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There are means provided within the Act comfelling the party to obey the award. 
We are therefore of the opinion that that decision does not in any way affect the 
interpretation that we have placed on the defirition of the expression ‘‘ industrial 
dispute” as including within its ambit a dispute as to reinstatement. The judg- 
ment in Reav. The National Arbitration Tribunal: Ex parte Horatio Crowther & Co; 

Lid.,! negatived the power to grant the relief of reinstatement because, (a) such a 
relief was not ordinarily allowable in law or equity, (b) there was no provision in 
the English Order under which a directive in regard to reinstatement in an award 
could be made a part of the contract between the parties, like conditions of labour 
and employment, (c) no sanction or method was provided by which the relief, if 
granted, could be enforced. and (d) no suit at law was maintainable for obtaining 
such relief by the workmen. It was suggested in that decision that the Tribunal 
could make a recommendation as to reinstatement though it could not give a 
binding award. 

It was argued that though a dispute as to wrongful dismissal of an employee 
and as to cofupensation for the same may be within the ambit of the definition, 
vet a dispute as to reinstatement was outside its scope. Two consequences 
naturally flow from a decision that a dismissal was wrongful, (1) that the employee 
is entitled to damages and (2) that he is entitled to reinstatement. That the dispute 
regarding one relief is within the jurisdiction of the Tribunal, not gua the other, 
seems illogical. If the principal dispute which relates to wrongful disrnissal or to a 
dismissal for an unjust cause or as a result of victimization is within the ambit of 
the definition, all that flows incidentally and consequentially from such a dispute 
(even if that consequential matter is by itself a dispute), cannot be held to be 
outside the scope of the words of the definition “employment or non-ernployment.” 

It was argued at the bar that an order of reinstatement would lead to startling 
results as such-an order is a very unusual or extraordinary order in law, not being 
permitted by common law or equity. To our mind, the Court is not concerned 
with the effects of an order, unless, of course, it is wholly incapable of enforcement. 
An order for reinstatement contained in an award can PERE be enforced by the 
coercive machinery provided by the statute. 

It was pointed out that in Australia when the Commonwealth Conciliation 
and Arbitration Act was first passed in 1904, there was no provision therein for 
reinstatement or re-employment. That was expressly brought in by an amendment 
in 1912. Similarly, in America, there was no provision for reinstatement or re- 
employment till 1985 when it was also included in certain circumstances by express 
legislation. It was argued that these amendments deliberately made in the different 
statutes showed that without the amendment, re-employment or reinstatement 
of a person was not covered by the definition cf trade dispute. We do not think 
that such a consequence necessarily follows, The Legislature may have made the 
amendment'to set at rest doubts which may have arisen. We have not before us 
the full history of the legislation in Australia or America on which reliance has 
been placed and we are therefore unable to consider this argument as sufficient 
to exclude the dispute about reinstatement or re-employment from the jurisdiction 
of the industrial dispute. However, relief by way of reinstatement has now been 
provided for expressly in a number of statutes. In- Australia it was provided as 
early as 1912. Itis provided in the several Orders relating to emergency legislation 
in England. The same has been provided for under the Defence of India Rules 
in India in r. 81. In U. S..A. it is contained in the Commonwealth Conciliation 
and Arbitration Act, 1985. No extraordinary consequence has flown by providing 
this relief expressly even though the only method of enforcing such relief is by the 
coercive machinery of law. Moreover, the relief is not of such an unusual character 
that it may be wholly ruled out as one of the legal reliefs which the Courts can 
grant. This relief of reinstatement is on the same footing as a relief of restitution. 
Restitution can be granted in integrum in certain cases. All that is required is 
that the ex-employee should be restored to his previous position so far as capacity, 
status and emoluments are concerned, and there is nothing extraordinary in such 
restoration being ordered when considered necessary in the interests of peaceful 
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settlement of industrial disputes. Adjudication does not, in our opinion, mean 
adjudication according to the strict law of master and servant. The award of the 
Tribunal may contain provisions for settlement of a dispute which no Court could , 
order if it was bound by ordinary law, but the Tribunal is not fettered in any way 
by these limitations. In Volume I of “Labour Disputes and Collective Bargaining” 
by Ludwig Teller, it is said at p. 586 that industrial arbitration may involve 
the extension of an existing agreement or the making of a new one, or in general 
the creation of new obligation or modification of old ones, while commercial arbi- 
, tration generally concerns itself with interpretation of existing obligations and 
disputes relating to existing agreements. In our opinion, it is a true statement 
about the functions of an industrial Tribunal in labour disputes. 
- It was argued that the use of the definite article “‘ the’? before ‘‘ employment ” 
-and the absence of the same before ‘“‘non-employment” showed that eniployment 
and non-employment were two parts of the same event. It was contended that 
having regard to the order in which the words ‘‘employment and non-employment”’ 
were used, the dispute must start with the employer. Ifthe employee objected to 
non-employment and the employer contended that he did not want the employee, 
the dispute Was not covered by the words, because the phrase started with the 
-word ‘‘ employment.” This argument, which is based solely on the sequence of 
the words ‘‘ employment and non-employment ”, does not deserve serious con- 
sideration. The absence of the article “the” before ‘‘non-employment’’ also 
leads to no conclusion about the nature of dispute covered by the expression. The 
word “the? before ‘‘ employment,” grammatically read, will also be connected 
with non-employment. - 

It was argued that the Industrial Disputes Act should be interpreted so as to 
avoid repugnancy with the previsions of the Contract Act. In our opinion, no 
question of repugnancy arises, as the question before the Court is what disputes 
were covered by the definition of “industrial dispute” in Act XIV of 1947. Once 
a particular dispute is found to fall under the definition of industrial dispute in the 
Act, the jurisdiction to decide the same rested with the Tribunal. 

On behalf of the appellants it was also urged that the contention of the labour 
unions was that the Industrial Disputes Act was framed to prevent victimization 
and to prevent the employers from interfering with workmen forming unions so as 
to be in a position to do collective bargaining. It was pointed out that the Legis- 
lature had made ample provision in Act XIV of 1947 to prevent this mischief. 
Act XIV of 1947 was an Act to amend the Trade Unions Act of 1926. In s. 28(k) 
of the Amending Act, unfair practices by employers were enumerated and by 
s. 82(a) of the Amending Act it was provided that any employer found guilty 
of unfair practice as defined in s. 28(k) shall be punishable with fine which may 
extend to Rs. 1,000. A closer examination of the Indian Trade Unions Act of. 
1926, read with the Amending Act, however, shows that the main object of these 
enactments was the registration and formation of trade unions and not for the 
purpose of defining the relations between the employers and the employees. 
Section 28(k) of the Amending Act XIV of 1947 was enacted to prevent employers 
from interfering with the formation of trade unions and against preventing workmen 
from joining or helping in forming or working such unions. Reading the two Acts 
together, it is clear that they were not made to protect against the victimization 
of workmen as a result of an industrial dispute and this contention is repelled. 

It was contended that the reinstatement of the discharged workmen was not 
an industrial dispute because if the union, represented the discharged employees, 
they were not workmen within the definition of that word in the Industrial Disputes 
Act. This argument is unsound. We see no difficulty in the respondents (union) 
taking up the cause of the discharged workmen and the dispute being still an 
industrial dispute between the employer and the workmen. The non-employment 
“‘ of any person ” can amount to an industrial dispute between the employer and 
the workmen, falling under the definition of that word in the Industrial Disputes 
Act, it was argued that if the respondents represented the undischarged em- 
ployees there was no dispute between them and the employer. That again is 
fallacious, because under the definition of industrial dispute, it is not necessary 
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that the parties to the proceedings can be the discharged workmen only. The last 
words in the definition of industrial dispute, viz. ‘‘ any person ” are a complete 


, answer to this argument of the appellants. 


The National Association of Local Government Officers v. Bolton Corporation’ was 
relied upon to help us in determining the meaning of ‘‘ industrial dispute” in 
Act XIV of 1947. ‘‘ Trade dispute ” in the (English) Industrial Courts Act, 1919, 
was defined in the same terms as “industrial dispute” in Act XIV of 1947. In 
that case the question was in respect of the cleim for remuneration of officers who 
ceased to serve the local Government staff in order to undertake war service in the, 
forces of the Grown or civil defence to the level of remuneration which those officers 
would have received if they had continued to serve in their civil capacity. The 
Court held that this was a dispute about the terms of their employment. Lord 
Wright in his judgment at p. 189 expressly sated : 

“T cannot see any good reason why the respondents should not agree in advance to make it a 
condition of employment with their employees generally that this would be done. Nor can I see 
why, if the employees insist on that condition and the -espondents refuse it, there is not a trade 
dispute. +3 
That decision, therefore, does not help | us in deciding whether the dispute about 
reinstatement is covered by the words “‘einployment or non-employment” in the 
definition of ‘‘ industrial dispute.” 

We are, therefore, of the opinion that no question of the jurisdiction of the 
Industrial Tribunal is involved in the case so es to entitle the High Court to issue 
any of the high prerogative writs in the case. The Tribunal has jurisdiction to 
adjudicate on the dispute and it can be trusted to do its duty and it cannot be said 
that it will give the reinstatement relief unless it thinks it is necessary to do so. 

The result, therefore, is that the appeal fails and is dismissed with costs. 


Appeal dismissed. 


: 





Present: Sir Harilal Kania, Ki., Chief Justice, Mr. Justice Mahajan, Mr. Justice 
Fazl Ali and Mr. Justice Mukherjea. 


MADHOLAL SINDHU v. THE OFFICIAL ASSIGNEE OF BOMBAY.* 

Share certificates—Lten on shares by joint stock compasy—Pledging of share certificates to bank— 
Sale by pledgor in favour of third party—Insolvency of pledgor—Sale of shares by pledgee bank 
—Righis of purchaser and of Official Assignee to redzem pledge. 

N held certain shares in AA company, of which he was a director and to which he owed 
several sums of money. He borrowed large amounts of money from NC bank, of which also 
he was a director, and plédged with it certificates of the aforesaid shares together with blank 
transfer forms as security for the loans given to nim. The NC bank was authorised under 
the pledge agreement to gell these shares at its discretion, in case a margin of forty per 
cent. on the market value of the security was not maintained, or in case the loan could 
not be repaid on the due date. On July 10, 1940, J., who was chairman of the board of direc- 
tors both of AA company and NC bank, took over the liability of the loans made by the 
NC bank to N, got the share certificates and blank transfers, and pledged them with NC bank 
as security for his indebtedness to the Bank. On July 16, 1940, N was adjudicated insolvent 
and his property vested in the Official Assignee. When the NC Bank asked the AA company 
to transfer the shares to J, the AA company put Zorward its lien on the shares to cover the 
indebtedness of N to the company. The above transaction led to the institution of two suits 
in one of which (Suit No. 1001 of 1941) the NC bank and J sued the AA company, N and the 
Official Assignee, questioning the validity of the lien claimed by the company on the shares, 
The Official Assignee was informed that he was merely a pro forma party and he took no 
interest in the litigation. In this suit J contendec that by reason ofa tripartite agreement 
arrived at between the Bank, himself and N on July 6, 1940, and given effect to on July 10, 
1940, he had become the owner of those shares. The Court found that there was no such 
agreement and that the company had a Hen on the shares pledged with the Bank for the 
amount due to it from N. On October 28, 1941, the Bank as pledgee and J as owner sold 
these shares to the plaintiff. The sale was subject to the contentions of the parties in the two 
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pending suits. The plaintiff filed the present suit against the company, the Bank, J, N and the 
Official Assignee for a declaration against the company that it had no lien onthe shares. The 
plaintiff deposited in Court simultaneously with the plaint a sum of money to meet the com- 
pany’slien in Suit No. 1001 of, 1941. The company asserted its lien and tnter alia denied that 
the Bank was a pledgee in possession of the shares and denied also the factum and validity of 
the transaction of sale of the shares to the plaintiff. The Official Assignee contested the 
claim of the plaintiff and filed a counter-claim alleging that before N’s adjudication as 
insolvent J had not become the owner of the shares and, therefore, the equity of redemp- 
tion in those shares vested in him and they could not be sold by the Bank without notice to 
him and he had thus a right to redeem the pledge. He also raised a plea of res judicata by 
reason of the, decision in Suit No. 1001 of 1941. The trial Judge decreed the plaintiff’s 
claim against the company and dismissed: the counter-claim of the Official Assignee. He 
upheld the plaintiff's contention that J had become the owner of those shares by the sale 
transaction of July 10,1940, and that it had been effected with the full knowledge 
and concurrence of N before the date of his insolventy. . He pronounced the sale in favour 
of the plaintiff as a bona fide one and held that even if J had not become the owner of 
those shares on July 10, 1940, the Bank as pledgee of those shares had every right to put 
them to sale, and that the failure on his part to give notice to the Official Assignee as required 
by s. 176 of the Indian Contract Act, 1872, was a mere irregularity which did not affect the 
title of the purchaser. On appeal by the Oficial Assignee a division bench of the High Court 
held that the alleged sale of July 10, 1941, in favour of J was not an independent transaction, 
but was another aspect of the so-called tripartite agreement pleaded in Suit No. 1001 of 1941, 
and as that agreement had not been proved in the former case and was not pleaded in this 
case, the sale could not be held proved. It further held that the Bank as pledgee of the 
shares from N could have sold them after notice to the Official Assignee, but as no notice was 
given, the sale was wrongful and all that the plaintiff acquired under it was the right, title and 
interest of the pledgee in the shares, and the Official Assignee was, therefore, entitled to redeem 
them. On appeal by the plaintiff :— 

Held, (by Mahajan, Fasl Ali and Mukerjea JJ., Kania C. J., dissenting) on the facts of 
the case, (1) that a concluded sale between J and the Bank with the concurrence of N regarding 
the shares had been proved ; 

(2) that the title in those shares after July 10, 1940, vested in J no matter what negotia- 
tions preceded the sale and no matter whether the sale was made to give effect to a part of the 
agreement or was agreed upon independently of it; and 

(3) that, therefore, J was competent to sell the shares to the plaintiff. 

A Judge of first instance can never be treated as infalliblein determining on which side the 
truth lies, and like other tribunals he may go wrong on questions of fact; but on such matters 
if the evidence as a whole can reasonably be regarded as justifying the conclusion arrived at, 
the Appeal Court should not lightly interfere with the judgment. 

The rights of parties cannot be decided on mere suspicions or conjectures and the law 
presumes in favour of honest dealing. 


Tae facts of the case are reported at 48 Bombay Law Reporter, 828. 


Sir Noshirwan P. Engineer, with Manibhai M. Desai and Rambehari Lal, 
instructed by S. P. Varma, for the appellant. 

K. M. Munshi, with S. Krishnamurthi. Atyar, instructed by Rajinder Narain, 
for respondent No. 1. 


Kania C.J. This is an appeal from a judgment of a division bench of the 
High Court at Bombay setting aside a decree of a single Judge of that'Court. The 
material facts are these :-— : 

By January 1940 Mr. Meyer Nissim (hereafter referred to as Nissim), defendant 
No. 4, had borrowed from defendant No. 2 bank Rs. 75,000 on the security of 
26,000 shares of the first defendant company and passed two letters of hypothe- 
cation in the same terms in favour of the bank. The letter of hypothecation 
provided that all securities which may from time to time be held by the bank of 
Nissim’s account shall be security for repayment of the outstanding general 
balance of all and every loan or account of his with the bank, including interest. 
It further provided as follows :—‘‘ With power to you (the bank) at your discretion 
to sell or a sufficient portion of such securities in the event of my not maintaining 
a margin of 40 per cent. on the market value of the securities for the time being 
or on my failing to repay the amount of any loan made by you to me on the due 
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date of such loan.” On these shares the company claimed a lien for Rs. 1,10,000. 
When Nissim pledged the shares with the bank, he had signed five transfer forms 
(Ex. A-S) in blank and had given them to the bank. Barring Nissim’s signature 
as transferor, which was witnessed, the forms were blank. The name of the 
company, viz. the Assian Assurance Company Ltd. was however filled in. 

Nissim was also a debtor to the bank in other accounts. He had underwritten 
the issue of new shares of the bank and Rs. 95.000 were due to the bank by Nissim 
on that account. The bank claimed a lien on those shares. Nissim had further 
guaranteed repayment to the bank of loans standing to the debit of Kuberdas 
Maghavji and Issac Mera. s 

Mr. Jamnadas Mehta (defendant No. 8) was the Chairman of the Board of Directors 
of the company and also of the bank. He and Nissim were great friends and they 
had also money dealings. It appears that there arose a disagreement between 
Jamnadas and Nissim and on March 1, 1940, Nissim filed suit No. 896 of 1940 
in the High Court of Bombay against Jamnadas claiming Rs. 93;248 or accounts. 
Nissim alleged in his plaint that several loans that were taken from the bank in his 
name were to accommodate Jamnadas and they werereally the debts of Jamnadas. 
Evidently, when this became known to Jamnadas, he got a resolution passed by 
the bank recalling the loans paid to Nissim against the company’s shares ‘‘ as 
they were repayable by March 1940.” In pursuance of this resolution a notice 
was sent by the bank to Nissim on April 12, 1940, requiring him to revay the loan. 

_ There is no document to show that there was an agreement or understanding under 
which Nissim had to repay the loan by the end of March 1940. In the last para of 
the bank’s letter it is stated that the loan may be repaid, if possible, fully or at 
least some partial repayment of Rs. 25,000 or Rs. 80,000 at least may be made. 
Nissim did not repay anything and the bank did nothing thereafter. 

The evidence shows that Jamnadas had the complete controlling voice in the 
management of the bank and the managing director was practical’y under his 
thumb, Late in June 1940, when Nissim’s very involved financial condition 
became known, it appears that there was some talk between Jamnadas representing 
himself, Jamnadas and some officers of the bank representing the bank, and Nissim, 
and it was then suggested that Jamnadas should take over, so far as the bank was 
concerned, all the liabilities and securities of Nissim. On July 6, 1940, Jamuadas 
wrote to Deshpande, the managing director of the bank, a letter in the following 
terms :—‘‘ With reference to our conversation last week about the disposal of 
Mr. Nissim’s share in the Asian Assurance Company, Ltd., I shall be glad to buy 
them myself for Rs. 78,000 only. Please place this offer of mine before our next 
Committee meeting.” There is no evidence to show that this letter was written 
with the knowledge or consent of Nissim. On July 10, 1940, Jamnadas wrote 
another letter to Deshpande in the following terms :—‘‘ I have consulted Dr. T. 
N. Kajiji and he has agreed to allow his name as the purchaser of Mr. Nissim’s 
shares. In case of any difficulty arising you may take my assurance that I shall 
remain ultimately responsible, as already personally stated to you.” The shares 
there referred to were the shares of the bank itself. Later in the day, on July 10, 
1940, a meeting of the executive committee of the bank was held at which Mr. 
Jamnadas presided. Resolution No. 7 was in these terms :—‘‘ Resolved that the 
offer of Mr. J. M. Mehta for buying the shares numbering 26,000 in all of the Asian 
Assurance Company Ltd. standing in the name of Meyer Nissim for a sum of 
Rs. 78,000 or thereabouts, as contained in his letter of the 6th instant, be and 
is hereby accepted and Mr. J. M. Mehta’s account be debited with the purchase 
price.” Another resolution in respect of the bank shares was passed at the same 
meeting and was in these terms :—‘‘ Resolved that the transfer of the following 
shares as stated in a separte statement signed by the Chairman be and is hereby 
sanctioned. 

‘ (ii) Transfer from underwriter Mr. Meyer Nissim 
4878 shares...transferee Dr. T. M. Kajiji, Bar-at Law.’ 
and it is further resolved that Dr. T. M. Kajiji should be debited with the purchase 
price of the shares at par.” On the same day Jamnadas executed in favour of 
the bank a pro-note for Rs. 75,000 and also a letter of hypothecation in terms similar 
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to those passed by Nissim. Deshpande made the following endorsement in red 
pencil on the overdraft account of Nissim with the bank : 

“1. Ledger clerk to note. 

Mr. Meyer Nissim’s O/D a/c is to be closed as Mr. Jamnadas Mehta has agreed 
to buy the 22,000 shares of the Asian Assurance Company pledged with the ‘bank 
by Mr. Nissim. The Ex-Company approved the transaction as per resolution 
No.7 of July 10, 1940. Mr. J.M. Mehta’s a/c is to be debited with the purchase price, 
but for final closing of the account and the adjustments the account be kept 
formally open the date of the balance sheet for the ratification of the transaction 
by thefull Board.” According to that account, Rs. 76,194-18-0 were due by Nissim 
to the bank on that day. Deshpande drew two horizontal lines in red pencil 
below that debit balance, put down his initials and date July 10, 1940. Although 
Jamnadas had an account with the bank, no amount was debited to Jamnadas at 
all. In the security register an entry appears under date July 10, 1940, reciting 
that the shares were purchased by Jamnadas and pledged with the bank. It 
cannot be stated when that entry was made. In the remarks column against that 
entry it is stated “The amount to the debit of Mr. Meyer Nissim actually transferred 
to Mr. Jamnadas N. Mehta’s account on 81-2-41 on being ratified by the Board. 
Sd/ M. C. Pranjpe.” In spite of Deshpande drawing lines inred pencil in the over- 
draft account of Nissim, on July 18, 1940, Rs. 2,182 were credited to that account 
by a transfer from, Nissim’s current account. On September 12, Rs. 165 were 
debited in that overdraft account by a transfer from Nissim’s current account. 
The account was continued in Nissim’s name and quarterly interest was debited 
therein on October 25 and December 81, 1940, and March 26,1941. The account 
was closed as on March 81, 1941, in pursuance of a resolution of the directors passed 
at their meeting held on April 15, 1941, by crediting Rs. 76,986-5 to Nissim and 
debiting the same to Jamnadas’s overdraft account. The evidence further shows 
that the debit entry in the name of Jamnadas was made in the suspense account 
and remained in that way in the bank’s books till 1944. ° 

On July 12-18, 1940, Deshpande wrote to Nissim in these terms :—‘‘ With 
reference to our conversation on the phone we have to inform you that we have 
disposed of the shares of the Asian Assurance Company Ltd. and of our bank 
standing in ‘your name and the-sale proceeds are being adjusted to your loan 
accounts. You are therefore no longer ‘a debtor of this bank.” Considerable 
evidence was led to challenge the genuineness of this letter. The Appeal Court 
considered it unreliable. According to Deshpande’s evidence (which is the only 
evidence on the point), this letter was first handed over by Deshpande to Nissim 
on July 15. Nissim was adjudicated insolvent on July 16. In his statement of 
assets and liabilities filed with the Official Assignee on that day he showed these 
shares as held by the bank as security against his account. He sent the letter 
dated July 12 to the Official Assignee with his letter of September 6, 1940, and 
asked for permission to amend his schedule. 

On November 1, 1940, the bank wrote tothecompanyintimating that the board 
had decided to get the 26, 000 shares transferred to the name‘of another party who 
had accepted the liability for the amount advanced to the previous party. On 
November 4, 1940, at a meeting of the directors of the company it was resolved 
to inform the bank that the shares were subject to a lien. Thecompany’s solicitors 
accordingly wrote to the bank that they claimed a lien-on the shares. Nissim 
had given a power-of-attorney to vote at the general meeting of the company, as 
directed by Jamnadas. On May 6, 1941, Nissim obtained his discharge by consent- 
ing to a decree being passen against him in favour of the Official Assignee for 
Rs. 50,000. 

On July 14, 1941, Nissim revoked the power-of-attorney and proxy. Jamnadas 
and another thereupon filed suit No. 921 of 1941 claiming that the revocation 
was invalid and Nissim should be directed to vote as directed by Jamnadas. On 
July 80,1941, the bank and Jamnadas filed suit No. 1001 of 1941 against the 
company, Nissim and the Official Assignee as assignee of the estate of Nissim. 
In that plaint, paras. 9, 10 and 11 were in these terms :— 


\ 
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“9, On or about July 10, 1910, it was agreed between the first plaintiff bank, the 2nd plain- 

tiff and the 2nd defendant that the 2nd plaintiff should take over all the liability of the 2nd 
defendant to the 1st plaintiff bank and be entitled to the interest of the 2nd defendant in all 
securities grven hy the 2nd defendant to the Ist plaintiff bank. The 2nd defencant was at that 
time indebted to the 1st plaintiff bank in a sum exceeding Rs. 1,15,000/-. 
g 10. On or about July 16, 1940, the 2nd defendant was adjudicated an insolvent and all his 
estate and effects became vested in the 8rd defendant as the Official Assignee of Bombay. The 
1st plaintiff bank informed the 1st defendant Company that the interest of the 2nd defendant in 
the said shares had been transferred to another constituent of the bank meaning thereby the 2nd 
plaintiff. The 8rd defendant thereafter disclaimed the interest of the 2nd defendant in the said 
shares. Hereto annexed and marked “g” is a copy of a letter from the 8rd defendant to Messrs. 
Payne & Co. 

11. The plaintiffs submit that by the agreement mentioned in paragraph 9 of the plaint, 
the 2nd defendant ceased to have any interest in the said shares. The plaintiffs further submit 
that in any event on the said disclaimer by the 8rd defendant all the interest of the 2nd defendant, 
if any, in the said shares ceased and came to an end. The plaintiffs further submit that even if the 
agreement mentioned in paragraph 9 above is not proved the rights of the 1st plaintiff bank as the 
pledgee of the said shares remam unaffected.” 


The prayers were for a declaration that the company had no lien on the shares, 
that in any event the lien, if any, was subject to the security created by Nissim 
in favour of the plaintiffs or in any event subject to the payment by the company 
to the plaintiff of Rs. 8 for each of the said 26.000 shares, for an injunction restrain- 
ing the company from selling the shares in exercise of their alleged lien or in 
the alternative for damages for Rs. 1,80,000. The Official Assignee was informed 
that he was a formal party. A notice of motion praying for an interim injunction 
was taken out and in the affidavits various statements were made in respect of 
these shares, 

When things stood in that way, the plaintiff on October 28, 1941, wrote a letter 
to the bank recording an agreement made by him with the bank and Jamnadas 
under which he purchased the 25,000 shares. The relevant portion of the letter 
is in these terms :— 

“Rs. 20,000 shares of the Asian Assurance Company Ltd. standing in the name of Mr. Meyer 
Nissim. 

As the pledgee in possession of the above shares of the above Assurance Company Ltd. and 
with the consent of Mr. Jamnadas M. Mehta, the present holder of these shares, you have sold 
the sald shares to me and I have purchased the same this day for a sum of Rs. 1,20,800/-........ 

I have agreed and undertaken to tender the amount of the lien, if any, claimed by the Asian 
Assurance Company on the said shares, if necessary. 

You have delivered to me the relevant share certificates pledged with you together with 92 
necessary transfer forms... You should diligently and properly prosecute the suits filed by you 
against the said Meyer Nissim as also against Asian Assurance Company Ltd. being suits Nos. 921 
of 1941 and 1001 of 1941 as I direct...” 

There were further provisions for indemnity for the costs of the suits. A special 
and urgent meeting of the executive committee of the bank was held on October 24, 
1941, to consider the offer of the plaintiff for buying 26,000 shares of the company. 
Jamnadas was present at the meeting. Jamnadas was asked whether he would 
give his consent to the acceptance*of the plaintiff’s offer and he replied that he 
would give his consent to the transaction if the bank would declare him fully 
exonerated from all and any liabilities to the bank in respect of loans given to or 
guaranteed by Nissim, Kuberdas Raghavji & Co. and Isaac Ezra, and that the bank 
would release him from liability, if any, for the alleged lien in respect of 26,000 
shares claimed by the Company. The Committee agreed provided Jamnadas 
did not claim any exoneration or indemnity so far as the lien of the bank was 
concerned against the bank shares. Jamnadas agreed to that. ‘On October 24 
Jamnadas, as Chairman of the bank, wrote to the plaintiff is these terms :— 

“We duly received your letter of the 28rd instant and the same was placed before the 
executive Committee of the bank at their meeting held on October 24,1941. The bank 
accepts your offer contained in your letter on the understanding that the bank and Mr, Jamna- 
das Mehta are selling to you all their respective rights, title and interest in the sald shares 
and that you take them subject to the contentions of the parties to the pending suits Nos. 921 


oo 
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of 1941 and 1001 of 1941 in the Bombay High Court referred to by you in your letter under 
teference.”’ = 


Suit No. 921 of 1941 ended on August 80, 1948, in a consent decree under which 
Nissim admitted that he was a bare trustee for Jamnadas. In suit No. 1001 of 
1941 the written statement was filed on November 4, 1941, and the hearing was 
concluded in September 1948, but judgment was reserved. On October 12, 1948, 
the plaintiff filed the suit from which the present appeal has arisen, The company, 
the Pank, Jamnadas Mehta, Nissim and the Official Assignee were made party 
defendants. The plaint recites that on January 28, 1940, the bank held the shares 
as pledgee or mortgagee for the total advance of Rs. 75,000 made by the bank to 
Nissim and for all other debts and liabilities of Nissim to the bank. It was next 
stated that Nissim was adjudicated insolvent on his own petition on July 16, 1940. 
In para. 7 of the plaint, the plaintiff’s letter to the bank to purchase the shares and 
the bank’s reply dated October 24 were referred to. Paragraph 8 of the plaint is 
in these terms :— 

“8. The said letter of the plaintiff mentions the fact of such sale having been made with the 
consent of the 8rd defendant. /The occasion for such consent arose and it was given by reason of 
the fact that before the 4th defendant was adjudicated an insolvent which was on or about July 
16, 1940, the 8rd defendant had become the owner of the said shares and had pledged them with 
the 2nd defendant Company, the 8rd defendant having taken over the liabilities of the 4th defen- 
dant and all the security therefor, and that the 2nd defendant company had disposed of the said 
shares to the 8rd defendant.” 


The plaintiff alleged that on the sale of the said shares to him by the bank he 
became the owner and Jamnadas had no further interest therein. It was pleaded 
that in suit No. 1001 of 1941 the fact that Nissim and the Official Assignee had no 
interest left in the said shares was asserted and not denied by either of them. 
In para. 10 of the plaint it was pleaded that Nissim in the insolvency 
proceedings had admitted that the bank had disposed of his interest in the said 
shares and no interest was left in him. Various further acts and circumstances 
were pleaded to create an estoppel against any claim to the shares being made by 
the Official Assignee. The prayers were for a declaration that the Company had 
no lien on the shares, that if in suit 1001/41 it was held that there was a lien, the 
amount of it may be ascertained and that out of the money brought by the plaintiff 
in Court the same may be satisfied. The fifth defendant (the Official Assignee) 
filed his written statement and counter-claim in which he claimed that the bank 
continued to hold the shares as pledgee from Nissim and all the intermediate 
transactions were not binding on the Official Assignee. The counter-claim was to 
redeem the shares on payment of the amount due by Nissim against the same. The 
plaintiff filed a reply to the counter-claim denying that the Official Assignee had 
any interest left in the shares. The suit was heard by Mr. Justice Bhagwati, and 
in a detailed judgment the learned Judge upheld the plaintiff’s claim. On appeal 

_ that decision was reversed and a decree was passed in favour of the Official Assignee 
on the counter-claim. As the record of this appeal had not been sent to the Judicial 
‘Committee of the Privy Council before February 1, 1948, the appeal is heard by 
this Court under its extended jurisdiction. 

In the trial Court several issues were raised on the counter-claim of the Official 
Assignee. The learned Judge, inter alia, came to the following conclusion (1) That 
the official Assignee was not estopped from disputing the sale of the shares in favour 
of the plaintiff. (2) That the issues about the fact and validity of sale in favour of 
Jamnadas was not res judicata by reason of the proceedings in suits Nos. 1001/41 
and 896/40. (8) That the Official Assignee was entitled to go behind his admission 
and withdraw the admission, if any, about disclaiming his interest in the shares and 
was not estopped from claiming an interest in the shares. (4) That on the adjudi- 
‘cation of Nissim no interest in the shares vested in, the Official Assignee because 
the shares had passed on to Jamnadas, and that the sale to Jamnadas was not bad 
for want of notice. (5) That the allegations and statements characterised as false 
and fraudulent in para. 25 of the written statement of the Official Assignee were not 
proved. -On appeal, the findings in favour of the Official Assignee were confirmed, 
‘The Appeal Court, however, differing from the trial Judge, held that there was no sale 
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of the shares to Jamnadas and that as no notice unders. 176 of the Indian Contract 
Act had been given by the bank, the bank had no right to sell the shares and therefore 
no titleas owner passed to Jamnadasor to the plaintiff. Before usit was strenuously 

contended on behalf of the appellant that he was a bona fide purchaser for Value 
without notice and therefore his title cannot ke attacked even if Jamnadas had a 
defective title. It may be noticed that no issu2 on this point was raised in the trial 
Court and therefore there is no finding of the trial Court on that point: On the 
question whether Nissim had waiyed the notice of the sale, if any such notice was 
required by s. 176 of the Indian Contract Act, the learned trial J udge considered it 
unnecessary to record any finding. During the hearing of the suit in the trial Court, 
counsel for the plaintiff intimated that he ab:ded by decision in Suit No. 1001 
of 1941 that the tripartite agreement between Nissim, Jamnadas and the bank was. 
not established and he did not want to re-agitate the same question here.” The 
appeal therefore remains to be decided on that footing. 

The first point urged before us was that even though the tripartite agreement 
might not.be proved, if the 26,000 shares were sold by the bank to Jamnadas on 
July 10, 1940, the plaintiff was entitled to prove that and support his title on that 
ground. In this connection it may be noticed that in suit No: 1001/41, where the 
bank and Jamnadas were plaintiffs, they did not even allege that apart from the 
tripartite agreement there was a sale of these shares by the bank to Jamnadas, 
much less a sale of the shares with the consent of Nissim. In the present suit also 
in para. 8 of the plaint it is not stated specifically how Jamnadas became the owner 
ofthe shares. There it is only recited that Jamnadas had become the owner of the 
said shares before Nissim’s insolvency and had pledged them with the bank, 
“Jamnadas having taken over the liabilities of Nissim and all the security therefor.’ 
Read as a whole, this paragraph only affirms that Jamnadas’s title to the shares 
arose because of this carrying out the tripartite agreement. It is true that during 
the hearing of the case witnesses have made statements showing that there was a 
sale of the shares by the bank to Jamnadas, but on the pleadings it seems to me 
clear that the case of a sale of these shares independently of the tripartite agreement 
was not envisaged. The tripartite agreement having been given up the appellant 
cannot rely on it. 


The question therefore i is whether irrespective of such an agreement, the sale of the 
shares to Jamnadas is proved. On this point the evidence consists of documents 
and the oral evidence of DeShpande. The evidence of Pranjpe, the other bank 
official, has no bearing on this question. He made entries and only carried out the 
directions afterwards given by Deshpande and/or Jamnadas. Jamnadas has not 
been called as a witness to prove any such sale, As regards the oral evidence of 
Deshpande and Pranjpe, the learned trial Judge in his judgment observed as 
follóws—“I may go so far as to observe that if Deshpande and Pranjpe had not 
been corroborated by any documents which are contemporaneous and even, proved 
to be such, I would not have relied merely on the oral testimony of Deshpande 
and Pranjpe.” Having regard to this observation, the right approach to the ques- ` 
tion is to keep away at first from the oral evidence and to look at the documents, 
A sale according to the Sale of Goods Act (and in India goods include shares of joint 
stock companies) takes place when the property passes from the seller to the-buyer. 
To bring about that transaction, a price has to be agreed and either paid or credit 
to be given for the same. The Advocate General contended that there was such a 
sale because by his letter dated July,6, 1940, Jamnadas made an offer to buy and the 
bank. accepted the offer by its resolution of July 10. Jamnadas then gave a 
promissory note for Rs. 75,000 and also passed a letter of hypothecation in favour 
of the bank. It was argued that this constituted a complete transaction. I am 
unable to accept this contention. The price offered by J amnadas’ was Rs. 78,000 
and the bank passed the resolution of selling the shares for Rs. 78,000 ‘‘or there- 
abouts”. The passing of the promissory note for Rs. 75, 000 doesnot tally either with 
the offer or the acceptance. The passing of the letter of 'hypothecætion does not help 
in deciding whether there was a completed sale or not. It was argued that ‘‘there- 
abouts” meant the balance due at the foot ofthe overdraft account of Nissim. There 
is no evidence to support this argument., If the expression was ambiguous, some 
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witness should have been asked to clear the ambiguity and state the correct mean; 
ing. Deshpande was the only witness called on this point by the plaintiff and he 
was not even asked what “thereabouts” meant. When oral evidence is given and 
no such question is asked, I do not think it is proper for the Court to draw an in- 
ference from the documents, particularly when they are not clear. In the whole of 
his evidence Deshpande has nowhere stated that for the sale of the 26,000 shares 
the consideration was the liability of Nissim at the foot of his overdraft account. 
He has given the figures of Rs. 74,000, 75,000 or 76,000 as the amount of considera- 
tion. He has talked throughout his evidence about the transfer of the securities 
and the balance‘of this and other accounts of Nissim to Jamnadas as a part of 
carrying out of the tripartite agreement by the bank and not independently of it. 
The entry in red pencil made by Deshpande in the overdraft account of Nissim, in 
my opinion, supports the case only of a tripartite agreement. If this was a normal 
transaction of sale of shares by the bank, as pledgee from a customer, no sanction of 
the board of directors was necessary under the articles of association of the bank. 
The note made by Deshpande clearly shows that even after the resolution of the 
executive committee the sanction of the board was considered necessary for taking 
the transfer entries. That also explains why in fact no entry closing the account 
of Nissim and debiting the balance to Jamnadas was made till the board sanctioned 
the transaction in April 1941. If one client’s securities and liabilitites en bloc 
are taken over by another client, it willnot be an ordinary normal transaction to be 
entered into by a bank, and therefore it will not be within the powers of the execu- 
tive committee to sanction thesame. Again, if the consideration was the balance due 
at the foot of the overdraft account on July 10, 1940, there should have been no 
credit or debit entries in the account after that day. The transfer of Rs. 2,182 on 
July .18, 1940, to the credit of this account from Nissim’s current account is in- 
explicable if the consideration for the transfer of the shares was the balance due 
at the foot of the overdraft account on July 10, 1940. In his evidence, Deshpande 
said that he considered that the bank was entitled to take this credit because 
Jamnadas had taken over all assets of Nissim and therefore the bank was entitled 
to reduce the liability of Nissim in the overdraft account by this sum. This does 
not support an independent sale but only the tripartite agreement. Again, if the 
liability of Jamnadas was for the balance due at the foot of the account on July 10, 
1940, how can the bank debit Rs. 165 to this account on September 19? Further- 
more, there would be no occasion to debit interest in this overdraft account as if 
Nissim continued to be liable for the balance of the account. All this clearly shows 
that on July 10 there was no concluded sale of 26,000 shares of the company by 
the bank to Jamnadas. The entries are explicable on the theory of there being a 
tripartite agreement, but not otherwise. If such an agreement existed, all these 
entries will be consistent with it, because whether Nissim was liable to the bank 
on one account or another was immaterial, as all the liabilities and securities_ 
of Nissim were to be treated as of Jamnadas thereafter. It is very significant 
that throughout all these manipulations there is not a single document or paper 
signed by Nissim showing how he wanted his securities or liabilities to be dealt 
‘with. Except the letter dated July 12, 1940, of which the date of origin is open 
to grave doubts, there is also no communication from the bank to Nissim intimating 
how these matters were dealt with by the bank. 

Some reliance was placed by the appellant on two transfer deeds (ex. W. and 
A-—47) produced by Deshpande in his evidence. Exhibit W. is a transfer form in 
blank, i.e. without the name of the company, the-number of shares, the distinctive 
number of shares, the consideration or the date filled in. It is signed by Nissim 
as transferor apd by Jamnadas as transferee. Exhibit A—47 is a transfer form 
with similar blanks ‘but signed only by Jamnadas as the transferor. It was stated 
that on July 10, Jamnadas signed exhibit W. and also signed exhibit A—47 to show 
¢hat he had purchased the shares from Nissim and re-pledged them with the bank 
on his own account. The existence of these two documents was urged to be 
conclusive on the question of sale on July 10. In my opinion, these documents are 
entirely unreliable. ‘When Nissim pledged these shares as security, he had signed 
(ex. A—8S) five transfer forms-in each of which the name of the company was 
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carefully filled in. Ifon July 10 the intention was that Jamnadas was to be the 
owner of these shares, if at all, one of those transfer forms should have been signed 
by Jamnadas as the transferee. It would be surprising if while these transfer forms 
with the name of the Company filled in, existed, another form, without the nameof 
the Company, should have been utilised for showing that Jamnadas had become the 
owner of these 26,000 shares of the Company. Similarly, if there was a conscious 
effort to record that these 26,000 shares of the Company were pledged by Jamnadas 
to the bank on July 10, 1940, the name of the Company would have been filled in the 
transfer form (ex. A—47) signed by Jamnadas. Moreover, if these documents 
formed part of the security and the transfer thereof, they should have been handed 
over by the bank to the plaintiff in October 1941. Deshpande’s evidence in this con- 
nectionis very instructive. When ex. W. (the blank transfer form signed by Nissim 
and Jamnadas) was shown to him, he said that on July 10 he had in his possession 
about five or seven blank transfer forms signed by Nissim “ in this manner” 
which had been given by Nissim when the money was paid to him against the shares 
ofthe company. One formwas used in this manner and therest continued to be in 
his possession. He had put all these forms in an envelope in his safe. He admitted 
that none of these transfer forms was produced or mentioned by him throughout the 
trial of suit No. 1001 of 1941 or at any time before he gave evidence in this suit, as 
he had forgotten their existence. In the end he admitted that besides the 
two transfer forms, there might be one or two more such transfer forms still 
in the bank. This evidence shows clearly that these transfer forms had 
nothing to do with the 26,000 shares of the Company. It appears that Nissim 
had signed and left with the bank some blank transfer forms, irrespective 
of the same being related to any particular company, and these transfer forms 
(ex. W. and A—-47) are produced only to support the case now sought to be made 
out in'this suit. The evidence of Fauzdar in this connection in still more clear. 
He said that he was present when the sale of these 26,000 shares was completed 
and the share certificates and the transfer (ex. A—8) were handed over in the 
office of solicitors. He then added as follows :—‘‘There were no transfer forms 
signed by Jamnadas. I did not ask for any transfer forms signed by Jamnadas in 
respect of these shares as I understood that the blank transfer forms signed by 
Nissim as transferor were quite enough for the purpose. I did not hear of any 
transfer forms signed by Nissim as the transferor and Jamnadas as the trans- 
feree of the shares”. Itis therefore clear that the transfer forms (ex. W. and A—-47) 
were not considered as relating to these shares at all and werenot dealt with as such 
by the plaintiff or his agent or the bank. I am therefore unable to attach any 
importance to these documents. In my opinion, therefore, the evidence does not 
show that there was a concluded sale af these shares for any ascertained sum, 
apart from the tripartite agreement. 

Even if a different view is taken and on July 10, 1940, the bank purported to sell 
the shares to Jamnadas, in my opinion, the appellant cannot succeed. Jamnadas 
was the Chairman of the board of directors of the bank and knew that the bank was 
a pledgee of the shares and as such had only a limited title thereto. Under s. 176 
of the Indian Contract Act it is clear that before a pledgee can exercise the power 
of sale, when a fixed time for repayment is provided, a notice of the intention to sell 
must be given. When no period is fixed for repayment of the loan, the pledgee 
has the right either to have theshare sold through the Court or he can sell the shares 
after notice of sale is given to the pawner. In either casg, therefore, the power to 
sell is conditional on the notice of sale being given to the pawner. The question 
whether the pawner can contract to give up this right does not arise here as the letter 
of hypothecation signed by Nissim does not amount to such a contract. The de- 
mand for payment contained in the bank’s letter of April 10, 1940, is not a notice to 
sell. It is, therefore, clear that no notice to sell was given by the bank to Nissim; 
as required in law. In the trial Court it was suggested that Nissim had waived such 
anotice. The trial Court did not record any finding on this issue, as it considered 
unnecessary to do so. The appellate Court held that there was no waiver on the 
part of Nissim. In my opinion, on the evidence on record, that conclusion is cor- 
rect. While Nissim may have agreed to the bank transferring all his securities to 
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Jamnadas against Jamnadas taking over all his liabilities to the bank, it is an 
entirely different proposition to say that Nissim had agreed to the transfer of the 
one set of securities against Jamnadas taking over only one of his overdraft accounts 
with the bank. For a man in involved circumstances it is one thing to get clear 
of one creditor completely ; it is an entirely different thing, even as regards the 
money value, to say that such a person agreed to the transfer of one specified security 
against the transferee taking over only one specific liability. Jamnadas was not 
examined on the point and Deshpande had not deposed to any such consent or 
waiver on the part of Nissim. The plaintiff has not even pleaded that the sale 
was with the consent of Nissim at any time. Some reliance was placed on the letter 
of July 12 by the bank to Nissim in which there was a reference to a telephone 
conversation. Apart from the doubtful genuineness of this letter, Deshpande’s 
evidence shows that the telephone conversation was either on July 11 or 12, and 
in that conversation he told Nissim how the bank had acted in respect of the tripar- 
tite agreement. The conversation being after July 10, it is clear that this letter 
cannot support the case of Nissim’s having given consent to the sale of 26,000 
shares against any particular amount on July 10. Absence of immediate pro- 
test, which Nissim was not obliged to make in law, does not amount to a waiver 
of notice. Therefore, the sale by the bank to Jamnadas, who knew ail the facts, 
did not give Jamnadas a better title than the pledgee. In my opinion, even after 
such alleged sale if Nissim or the official assignee had claimed’ to redeem the shares, 
they would have been entitled to do so from Jamnadas. 

Section 27 of the Sale of Goods Act provides that a seller cannot give a better 
title to a purchaser than he himself has, except-when a mercantile agent sells to a 
bona fide purchaser for value without notice. In Earl of Sheffield v. London Joint 
Stock Bank! the facts were these. S. gave to E. certificates of railway stock with 
transfers thereof executed by him in blak and bonds of foreign companies for the 
purpose of raising £26,000. E. gave these securities to N., a money dealer, to secure 
£26,000 advanced by N. to E. N. deposited the transfers and securities together 
with other securities of his customers with various banks as security for the loan 
accounts running between him and them, the blanks in the transfer of stock being 
filled up with the nominees of the banks. In so dealing the banks either actually 
knew or had reason to believe that the securities did or might belong not to N., 
but to his customers. N. became bankrupt. The bank sold some of $’s securities 
and claimed to hold the proceeds and the unsold remainder as security for all the 
debt due from N. to them. It was held that though the bank had the legal title 
to the securities they were not purchasers for value without notice, but ought to 
‘have enquired into the extent of N.’s authority ; and that upon-payment to the 
banks of the money advanced by N. to E., S. was entitled to the value of such of the 
securities as had been sold by the banks, and to redeem the remainder. The order 
of redemption was limited to certain securities only, because in respect of 
the securities sold the legal title was ostensibly in the bank and the purchaser had 
no notice of any defect in the bank’s title to the securities. It was noticed that to 
complete the pledge, the execution by S. of blank transfer forms was an incident 
-of the- transaction. It was held that the banks had the legal estate and they 
were purchasers for value. The whole question resolved itself into a question of 
fact: “had the banks notice of the infirmity of N.’s title to pledge the securities of 
his customers for the whole of his indebtedness?” It was held that the character 
of the transactions between the respondents and M. was, of itself, sufficient to 
notify to them that N.’s interest was limited. It was noticed by Lord Macna- 
ghten that the banks knew that in most cases, if not in all, the securities which 
were deposited with them werenot N’s own n absolute ea He further observed 
‘as follows (p. 848) :— 

“The banks knew that the person who dealt with them as‘owner was not acting by right 
ofownership. They took for granted that he had authority, but for some reason or other 
they did not choose to inquire what that authority was. They relied elther on some assumed 
custom or general usage of bankers or on Mozley’s representations. . . Lf they relied on Mosley’s 

“representations it turns out now that in ‘this case his representations were not well founded, 
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and as loss has occurred the loss must fall on those who trusted without inquiry to the re- 
presentations which N made.” 
Summarising the position in law he stated as follows (p. 848) :— 
“It is obvious that in every case where a person deals as owner with property which is not 
his to the knowledge of the person who deals with him there must be a simultaneous and con- 


current representation of authority honestly believed in or else there must be actual fraud 
and dishonesty.” 


Again, in Cook v. Eshelby! an agent sold goods in his name for an undisclosed 
principal and the principal sued the buyer for the price. The buyer sought to set 
off a debt due from the agent. It was held that he could not do so unless in making 
the contract he was induced by the conduct of the principal to believe and did, in 
fact, believe that the agent was selling on his own account. When a person thus is 
in possession of goods to sell which he had either absolute or limited authority, the 
question would be one of fact. It was observed by Lord Halsbury as follows 
(p. 276) :— 

“The selling in his own name by a broker is only one fact, and by no means a conclusive 
fact, from which, in the absence of other circumstances, it might be inferred that he was selling 
his own goods. Upon the facts proved or admitted in this case the fact of selling in the 
broker’s name was neither calculated to induce nor did in fact induce that belief.” 


The Earl of Sheffield’s case shows 'that when a person advances money on the 
security of shares which stand in someone else’s name, it is his duty to enquire 
whether the person tendering the security had authority to do sc. Section 87 
of the Sale of Goods Act is applicable to the relationship of pawner and pledgec 
also. In the present case, therefore, as no notice of the bank’s intention tosell the 
shares was given to Nissim, the bank had no authority tosell the same and Jamna- 
das must be held aware of this want of authority. i 

The next question is in respect of the sale to the plaintiff in October 1941. The 
plaintiff negotiated the whole transaction through his friend, Fouzdar. Fouzdar 
admitted that he had gone to the bank, looked into the papers ‘‘and discussed the 
whole position about the shares with Deshpande.” Fouzdar was keen on the shares 
remaining under the control of somebody he knew. He had not suggested that 
anything was kept back from him. He stated “the did not see the necessity of 
telling the plaintiff anything more with regard to the history of these shares or 
whatever else he knew about the same. The plaintiff did not want to know any- 
thing furtherfromme.” The knowledge of Fouzdar is the knowledge of the plaintiff. 
Knowing the full history of these shares and being in charge of the transaction on 
behalf of the plaintiff, Fouzdar must have been also aware of the resolutions 
passed by the committee of the bank on October 24, 1941. The resolutions are 
very significant. In addition to the sale of those shares it was resolved that all the 
securities, documents, papers, etc. belonging to Nissim, Kuberdas Raghavji and 
Issac Ezra now in the bank be and are hereby transferred to Mr. M. Sindhu in 
consideration of the agreement now arrived at between the bank and Mr. M. Sindhu 
as recorded in his letter of October 28, 1941. and the bank’s resolution andreply 
of October 24, 1941. I am unable to treat this as pure imagination of the bank. 
The transaction was, therefore, a new tripartite agreement with the plaintiff of the 
same type as before. In my opinion, Fouzdar was fully aware of the nature of the 
transaction, and on the principle of Earl of Sheffield’s case Fouzdar and the plaint- 
iff had knowledge of the want of full title in Jamnadas to these shares. The plea 
of estoppel against the Official Assignee has been rejected by both the lower Courts 
and the appellant did not rely upon the same in this Court. The plaintiff cannot, 
therefore, claim a better title to the shares than Jamnadas or the bank, and the 
Official Assignee, in my opinion, is entitled to redeem the shares on payment of what 
was due by Nissim to the bank. If there was no sale of the shares by the bank to 
Jamnadas, the alternative claim made by the appellant of being a bona fide pur- 
chaser for value from the bank which sold the shares to him as Nissim’s pledgee, 
also cannot succeed. For the reasons mentioned above, to complete the plaintiff’s 
title, the bank must give notice to Nissim of its intention to sell. No such notice 
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was given. Moreover, as the plaintiff is a party who had notice of the true position 
in respect of these shares, he cannot acquire a better title to the shares than the 
bank which had the title of only a pledgee. 

In my opinion, therefore, the appeal should be dismissed with costs..- 


Manaan J. This case comes before us on an appeal against a decree of a divi- 
sion bench of the Bombay High Court setting aside a decree of a single Judge of 
that Court. : 

We have, therefore, before us two judgments expressing divergent opinions on a 
vital question of fact. It is true that a Judge of first instance can never be treated 
as infallible in determining on which side the truth lies, and like other tribunals 
he may go wrong on questions of fact, but on such mattersif the evidence as a whole 
can reasonably be regarded as justifying the conclusion arrived at, the Appeal Court 
should not lightly interfere with the judgment. Looking at the evidence as a whole, 
in my opinion, the appellate Court in this case was not justified in reversing the 
decision of the trial Judge and that decision should be restored. 

The question to decide in the case is whether the 26,000 new shares of the Asian 
Assurance Co., Ltd., standing in the name of one Nissim had been lawfully transferred 
ia Jamnadas Mehta and then to the plaintiff or whether the Official Assignee of 

ombay on the insolvency of Nissim acquired the ownership of the shares subject 
to the pledge of the New Citizen Bank of India, Limited. The facts material for 
purposes of this appeal lie within a narrow compass and there is not much difficulty 

in arriving at the decision. S 

Shortly stated, the facts are these : in June 1989 the Asian Assurance Company, 
Limited, issued 59,000 new shares valued at Rs. 25 each and Nissim entered into an 
under-writing agreement with it in respect of 80,000 out of these shares. 26,000 
out of these are the subject-matter of this litigation. Nissim was a director of 
this company and was considered at that time to bea man of substance. He was 
also a director of the New Citizen Bank of India, Limited. The chairman of both 
these companies was Jamnadas Madhavji Mehta. Nissim owned Rs. 1,10,000 on 
the under-writing agreement to the company. He also owed some other amounts 
to it on the basis of other accounts. OnSeptember 1, 1989, Nissim borrowed from 
the New Citizen Bank of India, Ltd., Rs. 25,000 on a promissory note on pledge of the 
shares above mentioned. As the share scrips had not been issued at that time, the 
pledge took the form of a deposit of the letters of allotment together with blank 
transfer forms signed by the pledgor. The Bank was authorized under the pledge 
agreement to sell these shares at its discretion, in casea margin of 40 per cent. on the 
market value of the security was not maintained, or in case the loan could not be 
repaid on the due date. Information of this pledge agreement was given to the 
company and it was directed to send the share scrips when ready to the Bank. 
On October 6, 1989, Nissim borrowed anothersum of Rs. 50,000 from the Bank on 
the pledge of the same shares and executed similar documents in its favour. 
Nissim was also a debtor to the Bank in other accounts as well. He had under- 
written the issue of new shares of the Bank itself and a sum of Rs. 92,500 was owed 
by him to the Bank on this account. He had also guaranteed repayment to the 
Bank of certain loans of one Messrs. Kuberdas Raghavdas & Co. and of another 
person named Issac Ezra. On January 22, 1940, the 26 share scrips in respect of 
the 26,000 shares were sent by the company to the Bank as desired by its letter 
dated January 17,1940. In March 1940 Nissim sued Mehta for Rs. 93,248 and in 
the alternative for accounts in suit No. 896 of 1940. It appears that some mis- 
understanding arose between them and Nissim rushed to Court rather too suddenly. 
‘He did not pursue the litigation seriously and it remained in a state of suspended 
animation, till August 1941, when, the Official Assignee tried torevive it, but eventu- 
ally gave up the attempt. 

“The financial position of Nissim had become unstable by the beginning of 1940 
and the Board of Directors of the Bank resolved to recall the loans advanced to him. 
A letter of demand was accordingly issued to him by the Bank on April 12, 1940. 
Nissim had no money to meet the demand. He seems to have made up with the 

irman of the Bank, Jamnadas Mehta, and ways and means were being devised 
to adjust the loans. Nothing matured till the beginning of July 1940. 
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It is said that on July 5, 1940, an agreement was reached between Nissim, the 
Bank, and Mehta, under which Mehta agreed to take over all the liabilities of 
Nissim to the Bank as well as the securities pledged by him. Under this arrange- 
ment Mehta was to become debtor to the Bank for the whole of the indebtedness of 
Nissim and he was also to become the owner of all the securities that Nissim had 
pledged to the Bank. On the following day Mehta wrote a letter to Deshpande, 
the managing director of the Bank, offering a sum of Rs. 78,000 for the purchase of 
26,000 shares of the Asian Assurance Company that had been pledged by Nissim 
to the Bank. Mehta, Deshpande and Nissim, it appears, were having conversa- 
tions on these matters and it is not unlikely that this offer was made to the knowledge 
of Nissim, who was also a director of the Bank. OnJuly 10, 1940, the executive 
committee of the Bank accepted this offer, though not in identical terms in which 
it had been made. The variation was in respect of the price offered. Instead of 
saying that the amount offered as price was Rs. 78,000 in the resolution it was said. 
that the price offered was Rs. 78,000 orthereabouts. It was resolved that the ac- 
count of Mehta must be debited with the purchase price. The resolution was pass- 
ed with Mehta in the chair and therefore it must be taken that his offer stood modi- 
fied in terms of the resolution of the executive committee. It is alleged that a 
contract was thus arrived at between the Bank and Mehta regarding the sale of the 
26,000 shares in its favour on July 10, 1940, for a sum of Rs. 73, 000 or thereabouts. 
This expression, it is said, was understood by both the parties as meaning the 
amount due on the overdraft account on the two promissory notes totalling 
Rs. 75,000, for which the shares had been pledged. On the same day Jamnadas 
Mehta executed in favour of the Bank a promissory note in the sum of Rs. 75,000 
and a letter of pledge in respect of the 26,000 shares. One of the blank transfer 
forms was also signed by him as transferee and two other forms he signed as trans- 
feror. The shares and the blank transfer forms remained with the Bank as before, 
though now pledged by Mehta, whereas formerly they had been pledged by Nissim. 
Though all these documents were executed on July 10, 1940, the resolution of the . 
executive committee of the Bank was not given effect to by debiting the balance in 
the overdraft account of Mehta,which account continued nearly till the end of the 
financial year. In Nissim’s account an entry was made with a red pencil mention- 
ing the transaction of sale and a week later the security register also mentioned the 
fact of this transaction. Nissim was also given information orally on the tele- 
phone on July 11 or 12, and in writing by July 15, that the sale of the shares had 
been completed. In this letter it was expressly stated that in pursuance of this 
conversation on the telephone with Deshpande, the shares had been sold and that 
the sale proceeds would be adjusted in his account and that he was no longer a 
debtor to the Bank. 

Nissim filed a petition for his adjudication as an insolvent on July 16, 1940. 
He mentioned the amount due to the Bank in the preliminary schedule of debts. 
It is possible that this schedule had been prepared by him before July 11 or 
12, 1940. He corrected this matter when he filed his first schedule on Septem: 
ber 6, 1940. In his letter of September 6, 1940, Nissim told the Official Assig- 
nee that the shares had been sold and did not belong to him. A copy of the 
Bank’s letter dated July 12, 1940, received by him on July 15, 1940, was also 
sent to the Official Assignee. The Offcial Assignee accepted the position as dis- 
closed by Nissim to him in his letter of September 6, 1940, and never questioned 
the sale transaction or the statement of Nissim in the letter of September 6, 1940. 
In his letter of June 2, 1941, the Official Assignze asked the Bank to furnish to him 
an explanatory statement showing the indebtedness of Nissim to the Bank, the rate 
or rates at which the 26,000 shares were sold by rt and whether there was any surplus 
or deficit in the said account. The Bank replied on June 5, 1941, that the shares 
had been disposed of for a sum of Rs. 75,000 and that there was a small deficit 
which the sale proceeds had not covered. It, however, stated that there was no 
surplus available which could be placed at the disposal of the Official Assignee. 
The Official Assignee on June 10, 1941, again inquired about the date of sale, and 
the reply given on June 24 was to the effect that the shares were sold on July 10, 
1940. Till March 1942, when several litigations began, no further correspondence 
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passed between the Official Assignee and the Bank. Both Nissim and the Official 
Assignee had thus the fullest information about the sale transaction of July 10, 
1940. : 

On November 1, 1940, the Bank wrote to the Company requesting that the shares 
be transferred in the name of another party who had accepted liability for the 
amount advanced to Nissim. They also requested that the dividend be paid to the 
Bank on the shares. The Company’s reply dated November 12, 1940, was to the 
effect that they had no notice at all that the shares were held by the Bank as securi- 
ty on behalf of Nissim. It further said that these shares were subject to a lien for 
a loan of one lac of rupees advanced to Nissim, and until the amount was paid, the 
company was not prepared to agree to the transfer of the said shares from the name 
of Nissim to the name of the other party mentioned by the Bank. On the like 
ground the Company refused to pay any dividend to the Bank. 

The 15th meeting of the Board of Directors of the Bank was held on April 15, 
1941, and the executive committee’s resolution accepting the offer of Jamnadas 
Mehta on July 10, 1940, regarding the sale of 26,000 shares on his taking the liability 

_ of Nissim to the Bank amounting to Rs. 74,062-18-0 was ratified and confirmed, and 
the loan account of Nissim was adjusted. OnMay 6, 1941, Nissim gave a power-of- 
attorney in favour of one Ramrao Ganpatrao Vijayakar, the nominee of Mehta, 
authorizing the latter to vote at the general meeting of the Company as directed 
by him and a proxy was also given in his favour. The proxy, however, was re- 
voked by Nissim on July 14,194]. , 

On July 15, 1941, Jamnadas and Vijayakar filed a suit for a declaration that the . 
revocation of the power-of-attorney and the proxy were invalid and that by the 
issue of an injunction Nissim shall be directed to vote at the meeting as desired by 
Jamnadas. This suit was numbered as 921 of 1941 and remained pending till 
August 1948 when it ended with a consent decree. Nissim admitted that he had 
no interest in the shares and that he held them as trustee for Jamnadas. 

As the Company was claiming a lien on these shares, on July 80, 1941, the Bank 
and Jamnadas jointly filed a suit, being suit No. 1001 of 1941, against the Company, 
Nissim and the Official Assignee, for-a declaration that the Company had no lien 
on these shares. . The Official Assignee was informed that he was merely a pro 
forma party and he took no interest in the litigation. The suit was fought out 
between the Bank and Jamnadas on one side and the Company on the other. 
The Company challenged the locus standi of both the plaintiffs to maintain the suit. 
Whether Jamnadas had a locus standi to maintain the suit or not, the Bank as 
pledgee obviously was competent to maintain it. In order to establish his locus 
standi, it was contended by Jamnadas that by reason of a tripartite agreement 
arrived at between the Bank, himself and Nissim on July 16, 1940, and given effect 
to on July 10, 1940, hehad become the owner of these shares and was thus entitled 
to maintain the suit. The Company denied the existence of the arrangement. 
The matter was put into issue and a decision was reached that the existence 
of this agreement was not proved. At the same time it was held that 
Jamnadas had locus standi to maintain the suit. On no other hypothesis than that 
Jamnadas was a purchaser of the shares he could be said to have a locus standi 
to join as a plaintiff in the suit. The suit was, however, dismissed on November 1, 
1948, on the ground that the Company had a lien on the 26,000 shares pledged with 
the Bank for the amount due to it under the underwriting agreement of Nissim. 
An appeal from this decision failed in November 1944. 

The net result of the three litigations fought out between Jamnadas Mehta and 
the Bank on one side and the Company, Nissim and the Official Assignee on the 
other was that the Company’s lien was established on 26,000 shares to the extent of 
the underwriting agreement, Jamnadas’s ownership of the shares was acquiesced 
in and was accepted and nothing was found due from Mehta to Nissim. The Official 
Assignee’s attitude regarding the 26,000 shares of Nissim claimed by Mehta 
as owner was that of a person who had acquiesced in the ownership and who 
considered that the matter having been concluded required no further scrutiny 
or investigation. He wasnot claiming the shares or any right of redemption 
inthem. So far as Nissim was concerned, his attitude can be explained only on the 
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hypothesis of his acceptance of the fact that they had been sold with his full know- 
ledge and consent. ` Mehta, of course, was asserting his ownership to these shares 
and the Bank recognised it. The account of Nissim was adjusted by crediting the 
sale price in it and the account of Mehta was debited with it. The Bank did not 
claim from the Official Assignee any amount on account of this indebtedness. 

‘Enquiries were made by the Official Assignee about any surplus and he was told 
that instead of a surplus there was a small deficit. Had matters stood as they then 
did and nothing further happened, there is no question that the ownership of these 
shares could be taken to have rested in Jamnadas Mehta and the Bank was a 
pledgee of these shares on his account. 

On October 28, 1941. the Bank as pledgee ard Mehta as owner sold these shares 
to Madholal Sindhu, the plaintiff in the suit out of which this appeal arises, for a sum 
of Rs. 1,20,000. The sale was subject to the contentions of the parties in the two 
pending suits, viz. suits Nos. 921 of 1941 and 1001 of 1941. Suit No. 921 of 1941, 
as already indicated, was for a declaration that Nissim was bound te vote at the 
meetings of the Company as desired by Jamnadas. That suit ended in favour of 
Jamnadas. The other suit concerned the lien of the Asian Assurance Company 
on the shares. Thelien was held established to the extent of the balance of the 
overdraft account. There is no question that this sale was a genuine one. Madho- 
lal Sindhu had no connection or concern with the Bank or the Company. Hewasa 
bonafide outside purchaser and paid fullvalue for theshares. The amount was paid 
by cheque and was credited in the books of the Bank to Jamnadas Mehta’s account. 
» The share scrips and blank transfer forms were handed over to the purchaser. 

As already indicated, suit No. 921 of 1941 was decided in August 1948 and suit 
No. 1001 of 1941 was not decided till November 1, 1948. While it was still pending, 
on October12, 1948, the present suit was filed by the plaintiff, Madholal Sindhu, for a 
declaration against the Asian Assurance Company that it had no lien on the 26,000 
shares for the sum of Rs. 1,45,000 due to it on the other account of Nissim. The 
plaintiff deposited in Court simultaneously with the plaint a sum of Rs. 1,07,500 to 
meet the Company’s lien in suit No. 1001 of 1941. The suit was necessitated by 
reason of the Company’s threat regarding the sale of the shares to recover the 
amounts due from Nissim on other accounts except those covered by suit No. 1001 
of 1941. The-plaintiff impleaded as defendants in this suit the Company, the Bank, 
Jamnadas Mehta, Nissim and the Official Assignee of Bombay. On February 15, 
1944, the Company filed a written statement anc denied that the Bank was a pledgee 
in possession, of their shares. It alsodenied the factum and validity of the trans- 
action of sale of the shares to the plaintiff. Jamnadas’s ownership of the shares was 
also disputed. The Company claimed a lien not only in respect of Rs. 1,10,000, but 
also in respect of Rs. 1,45,000 and certain costs. The Bank and J amnadas did not 
file any written statement. They supported the plaintiff’s allegations. Nissim 
did not appear in the case. On March 16, 1944, the Official Assignee contested the 
claim of the plaintiff and filed a counter-claim alleging that before Nissim’s adjudica- 
tion as insolvent Jamnadas had not become the owner of the shares and therefore 
the equity of redemption in these shares remained vested in him and they could not 
be sold by the Bank without notice to him and he had thus aright to redeem the 
pledge. He also raised a plea of res judicata by reason of the decision in suit No. 1001 
of 1941. More than four years after the sale, the Official Assignee seems to have 
become suddenly alive to the necessity of claiming ownership or the equity of 
redemption in the shares. But for the litigation between the Company and the 
plaintiff, the dispute regarding the ownership of these shares had ended long before. 
That litigation, however, furnished an opportunity to the Official Assignee to put 
forward asomewhat belated claim for exercise of the right of redemption in the 26,000 
shares. In all probability he was prompted in this litigation by some group of 
speculators who wanted to have control over the company by purchasing these shares. 
There could be no other motive behind it as the amount due on the pledge would 
be considerably in excess of the real value of the shares. Thus, the claim of the 
Official Assignee is on the face of it of a very speculative character. 

The trial Judge, Mr. Justice Bhagwati, decreed the plaintiff’s claim against the 
vompany and dismissed the counter-claim of the Official Assignee. He upheld the 
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plaintiff’s contention that Jamnadas Mehta had become thé owner of these shares 
by the sale transaction of July 10, 1940,and that it had been effected with the 
full knowledge and concurrence of Nissim before the dateof his insolvency. The 
learned Judge pronounced the sale in favour of the plaintiff as a bona fide one and 
held that even if Jamnades Mehta had not become the owner of these shares on 
July 10,1940, the Bank as pledgee of these shares had every right to put them to 
sale and that the failure on his part to give notice to the Official Assignee as re- 
quired by s. 176 of the Indian Contract Act was a mere irregularity which did not 
affect the title of the purchaser. The Company accepted his decision, but the 
Official Assignee appealed against it. A division bench of the High Court con- 
sisting of the Chief Justice and’ Mr. Justice Chagla heard the appeal and wrote 
separate judgments and on somewhat different reasoning reached the same con- 
clusion. It was held that the alleged sale of July 10,1940, in favour of Jamnadas 
_ was not an independent transaction but was another aspect of the so-called tri- 
partite agreement pleaded in suit No. 1001 of 1941; in other words, the alleged 
sale was the tripartite agreement of July 5, 1940, in disguise, and as that agreement 
had not been proved in the former case and was not pleaded in this case, the sale 
could not be held proved. The learned Chief Justice reiterated the opinion ex- 
pressed by him in suit No. 1001 of 1941 that the documents executed on the 10th 
did not evidence a real transaction, while Mr. Justice Chagla thought that those 
documents were executed with a view to keep the transaction in a nebulous state. 
It was, however, held that the Bank as pledgee of the shares from Nissim could 
‘have sold them after notice to the Official Assignee, but as no notice was given, 
-the sale was wrongful, and all that the plaintiff acquired under it was the right, 
title and interest of the pledgee in the shares and the Official Assignee was therefore 
entitled to redeem them. The plaintiff was given leave to appeal to His Majesty 
in Council against this decision, and in view of the enlarged jurisdiction of this 
Court the appeal was heard by us. 

As I have observed at the outset, this appeal should be allowed. The trial 
Judge, after considering the documentary evidence about the genuineness of which 
he was satisfied by the oral testimony heard by him, reached the conclusion that a 
concluded sale between Jamnadas and the Bank with the concurrence of Nissim 
regarding these shares had been proved and that the title in these shares after 
July 10,1940, vested in Jamnadas Mehta and he was competent to sell them to the 
plaintiff. Unless very cogent grounds existed for reversing this decision on a pure 
question of fact, the appellate Court’s decision cannot be sustained. I have no 
hesitation in saying that there was no good justification in this case for reversing 
the decision of the trial Court., In my view, the learned Judges of.the division 
bench failed to look at this question in its proper perspective. They were obsessed 
with their own respective decisions in suit No. 1001 of 1941 (though those decisions 
were not res judicata and were not otherwise relevant) about the tripartite agree- 
ment and could not dissociate their minds from them. It was thought that the 
tripartite agreement pleaded-~in the former case was still the subject-matter of the 
present suit and that it had only been given a new form. I am satisfied that this 
line of approach was not justified. Whether the sale transaction of July 10, 1940, 
was in pursuance of the previous arrangement or was an independent transaction 
by itself is not relevant to decide this dispute. Assuming that there was no 
tiipartite agreement made between Jamnadas Mehta, the Bank and Nissim on 
July 5 or 10,1940, under which Mehta took over all the assets and liabilities of 
Nissim, it does not follow that what took place subsequently is automatically 
wiped out. Ifa concluded contiact of sale is evidenced by the documents and it is 
not a sham transaction, it must pass title in the shares to Mehta, no matter what 
negotiations preceded thesale, and no matter whether the sale was made to give 
effect to a part of the agreement or was agreed upon independently of it. The 
Chief Justice, Sir Leonard Stone, considered that what took place on the 5th and 10th 
was a mere camouflage and that the whole transaction was a sham; that Jamnadas 
Mehta, the Chairman of the Bank, Nissim and officers of the bank conspired to- 
gether in executing the documents without any intent on their part of giving effect 
to them and the conspiracy was hatched in view of the unsteady market caused 
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by the fall of France. This is what the learned Chief Justice said in the concluding 
part of his judgment (48 Bom. L. R. 828, at p. 847):— 

“At the conclusion of my judgment in this Court in suit No. 1001 of 1941 I said : 

‘In the face of the letter to the shareholders sent by Mr. Mehta as the Chairman of the bank 
and the balance-sheet annexed to it, Mr. Mehta cannot be heard to say that there was an 
agreement under which [the] debt was his. Far from the documents supporting the tripartite 
agreement, they are, in my judgment, at variance with the existence of any such agreement.’ 

In my opinion there can be no doubt that no concluded or enforceable agreement was ever 
come to in July,1940, whereby Mr. Jamnadas Mehta was to take over all Mr. Nissim’s liabilities 
and all his securities therefor. The evidence and the documents point in my judgment to a dis- 
creditable attempt on behalf of Mr. Jamnadas Mehta and the bank to make entries in the bank’s 
books and to bring some documents into existence, so that the position could be held in suspense, 
until it could be seen what emerged from the crisis of July 1940. But apart from these reasons I 
think the learned Judge was wrong in deciding this case as he did because he ought to have held 
himself bound by the decision of Chagla J. and of this Court in suit No. 1001 of 1941. He had no 
new oral evidence before him and all the documents were precisely the same. 

“In my opinion Mr. Jamnadas Mehta never had any estate or interest in these 26,000 Asian 
shares.” 


With the greatest respect to the learned Chief Justice, it has to be pointed out that 
once it was held that the decision in suit No. 1001 of 1941 had not the effect of res. 
judicata and did not bar the trial of the issue in this suit, it had absolutely no 
relevancy and the observations of the learned Chief Justice cited above are open- 
to serious objection. They afford no justification for setting aside the judgment 
of the single Judge who had arrived at his own conclusion on the evidence about 
the genuine execution of the documents that came into existence on July 10, 1940. 
It is difficult to appreciate an appellate judgment which sets aside the judgment of 
the trial Judge simply because the Judges constituting the appellate Court had 
previously expressed different opinions from those expressed by the trial Judge 
and expresses surprise as to why that Judge had not followed their opinions. Such 
a disposal of the appeal cannot receive the approval of this Court. Mr. Justice 
Chagla arrived at the same conclusion on a different reasoning. He observed as 
follows(48 Bom. L. R. 828, at pp. 860, 862) :— 

; “If the matter is left to be determined on these two documents alone, I should have no hesita- 
tion in holding that the plaintiff has established that these shares were sold by the bank to 
Jamnadas Mehta. As I have already pointed out, the bank was holding these shares as a pledgee 
of Meyer Nissim and the sale would then be by the pledgee in possession in exercise of his power of 
sale. But these documents have got to be considered in their proper context. But the most curi- 
ous thing is that the amount of the price is not credited in the overdraft account cf Meyer Nissim 
nor is the amount debited in the account of Jamnadas Mehta... 

In my opinion, the bank deliberately left the transaction in a vague and nebulous state. 
While it obtained a letter from Jamnadas Mehta on July 6,1940, for the sale of these shares and 
accepted that offer on July 10, 1940, it made no relevant entries either in the account of Meyer 
Nissim or in the account of Jamnadas Mehta. Although it wrote a letter to Meyer Nissim stating 
that it had disposed of his shares, it was written in a manner which made it possible for the Bankif 
occasion arose either to disown it or to adopt it. The bank apparently was waiting upon events. 
After the insolvency of Meyer Nissim, it wanted to be in a position to put forward such trans- 
action as circumstances might justify.” 

With great respect again, this finding seems to me to be based on somewhat con- 
jectural grounds. I have not been able to find anything in the letter written to 
Nissim, which made it possible for the Bank to disown the transaction of sale. The 
Bank was under no necessity to wait for future developments which are merely 
vaguely mentioned but not specified. It was quite clear to the Bank that Nissim 
was not able to pay his debts and was likely to seek the aid of the insolvency Court. 
The conduct of the Bank in making entries in its books cannot affect the title of 
Jamnadas Mehta in the shares if the title had become indefeasible on July 10, 1940. 
Ihave not been able to appreciate the remark that the transaction was left in a 
vague and nebulous state. So far as I can see, there is nothing vague in the 
transaction and it cannot be said to be in any nebulous state. Either the trans- 
action was completed or it was not completed. That was the scle question to 
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decide. Once the learned Judge reached the decision that these two letters brought 
about a concluded sale, all: the further discussion in the judgment, in my opinion, 
was foreign to the decision of this issue, unless the learned Judge was thinking 
that the transaction, though concluded, was not a real one. For that finding he 
had no materials whatsoever. 

In the result, in my opinion, both the learned Judges reversed the decision 
of the trial Judge on surmises and conjectures and their decision has no foundation 
in the evidence of either of the parties, There is no evidence whatsoever on the 
record to suggest that any valid grounds exist for the suggestion that the Bank, 
Mehta and Nissim entered into a conspiracy and the documents executed on the 
ee were the result of the conspiracy and were not intended to be given 
effect to. 

The broad facts in the case are that the Bank was a pledgee of the shares and 
was entitled to sell them, when Nissim failed to meet the notice of demand ad- 
mittedly issued to him in April 1940. Having committed this default, he had no 
option but to agree to the sale of these shares to the Bank. He had no means 
whatsoever to meet the Bank’s demands. There is ample evidence on the record. 
to prove that he was meeting the Chairman of the Bank, Mehta, and its manager, 
Deshpande. One fact stands firmly established that on July 5, 1940, all these 
gentlemen met and discussed the agreement, under which Mehta was willing: to 
take over all the liabilities’ of Nissim along with his securities. Nissim was quite 
willing to pass on his liability to Mehta along with the securities as apparently 
the securities were not sufficient to meet them. Mehta was willing to take over 
these liabilities and securities because it was at his-instance that the Bank had 
advanced the loan to Nissim. It was on July 6 that Mehta sent his offer to the 
Bank about these shares and on the 10th this offer was accepted by the Bank. 
The next day Deshpande informed Nissim on the telephone about this conversation 
and later on wrote to him a letter on the 12th giving him full information about 
the disposal of the shares. It is, therefore, quite clear that before July 10 Nissim 
was agreeable to the sale and subsequent to that fully accepted it. He was 
informed that in the other account in which he had under-written the Bank’s 
shares his liability had also ceased because Mehta had got those shares transferred 
in the name of one Kajiji and that in both those accounts he was no longer a debtor 
to the Bank. Not only was he informed about the sale but the Official Assignee 
was also put in full possession of the facts later on. Jamnadas Mehta not only 
executed a promissory note in favour of the Bank and gave a letter of pledge, but 
he also signed one of the blank trensfer forms as transferee and two other forms as 
transferor. These. documents he would not have executed had he not become 
the owner of these shares on July 10, 1940. On no other hypothesis is the execa- 
tion of these documents by Mehta in favour of the Bank explicable, particularly 
the transfer forms. If the thing was not intended to be acted upon, I cannot 
conceive that Mehta would have been allowed to sign one of the blank transfer 
forms as transferee. The security register a week later recorded the sale transac- 
tion and a note of sale was also made in Nissim’s overdraft account on the basis 
of his promissory note of Rs. 75,000. Mehta’s account later on was debited with 
the full amount that was owed to the Bank by Nissim. In these circumstances it 
is difficult to imagine that all these things happened as a result of conspiracy. 
The rights of parties cannot be decided on mere suspicions or conjectures and the 
law presumes in favour of honest dealing. The documents proved in the case 
clearly evidence a concluded sale of the shares in favour of Mehta and they cannot 
‘be explained away on hypothetical grounds. If Nissim had not accepted the sale 
transaction, it is inconceivable that he would have executed irrevocable power-of- 
attorney and proxy in favour of Mehta’s nominee to vote at the general meeting 
of the Company. In my opinion, Mr. Justice Bhagwati was right in the remark 
that Jamnadas having persuaded the Bank to advance a loan to Nissim felt 
himself morally bound to recoup the Bank when Nissim was not able to pay it and 
safeguarded himself by the sale of the shares, and it may be that he agreed to take 
over all the assets and liabilities of Nissim and that the whole of the arrangement 
was fot carried through or that it could not be satisfactorily proved. It does not 
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follow, however, that what actually took place cannot be given effect to. The deci- 
sion that there was sale of these shares in favour of Mehta on July 10,1940, does 
not in any way run counter to the decision in the earlier suit about the tripartite 
agreement not being proved. On the other hard, it is consistent with that decision. 
It was therein observed that the sale may have taken place though no tripartite 
agreement was proved. Asa matter of fact, Mr. Justice Chagla held in the former 
case that Jamnadas Mehta had locus standi -o maintain that suit by reason of 
the sale. Be that as it may, the decision in the former suit does not operate as 
res judicata in this case and the findings in that case are therefore not relevant 
here and should not be allowed to influence the decision in the present case. 


Mr. K. M. Munshi, the leaned counsel for the Official Assignee, attempted to 
support the decision of the appellate Court on the ground that the documents 
relied on by the plaintiff to prove his case did not, standing by themselves, prove 
a concluded contract of sale of the shares between the Bank and Mehta with the 
consent of Nissim. Ib was contended that these documents may conceivably 
be evidence of a tripartite agreement but they do not prove an independent contract 
of sale dissociated from it for which a separete and severable consideration had 
been agreed upon, and that as the tripartite agreement had been abandoned in 
this case, the sale in favour of Mehta aliunde could not.be held proved. It was 
also said that such a tran: action had not even been pleaded as such. It was argued 
' that in law no concluded contract for sale came into existence by the offer of the 
6th for purchase of shares for Rs. 78,000 es the acceptance was not in the terms of 
the offer, the offer being for purchase of shares for a price of Rs. 78,009, while the 
acceptance was for a price of Rs. 78,000 or thereabouts. Further, it was said that 
by the use of the expression ‘‘ thereabouts ” 2ven if Mehta agreed to the counter 
offer, the price was not ascertained or fixed and the contract did not satisfy the 
requirements of s. 9 of the Sale of Goods Act. According to Mr. Munsni, it had 
nowhere been said by any one that the sale of 26,000 shares was fo1 the balance 
of the amount due to the Bank on the overdraft account of Nissim, on July 10, 
1940, and that there was po evidence in suppcrt of such a contention. Attention 
was drawn to the history of events and the conduct of the Bank in the subsequent 
treatment by it of Nissim’s account and to the conflicting statements about the 
amount of the price fo. which the shares were sold. Sometimes it was said that 
the price was Rs. 74,009; on another occasion it was made out as Rs. 75,000 and 
later it was stated to be Rs. 76,000. It was said that no sale in law could be held 
valid when the Bank itself did not know what the price was. The learned counsel 
contended that the true position was that the evidence disclosed some kind of an 
arrangement between Mehta, the Bank and Nissim, under which Mehta was to 
take over all the liabilities and assets of Nissim, and as the whole arrangement 
was not carried out, a part could not be given effect to even if carried out as there 
was no sepaiate consideration for it and either the whole had to stand or it had to 
go in its entirety and the effort to represent th:s sale as an independent transaction 
was somewhat belated. Without positively esserting that what is evidenced by 
the documents of the 10th was a sham transection, the learned counsel asked us 
to look at all of them with suspicion. 

In my opinion, the contentions of Mr. Munshi, though plausible, ere devoid of 
force. It is no doubt true that the offer by the purchase of these shares was for 
one definite price of Rs. 78,000 and the acceptence by the Bank was for a price of 
Rs. 78,000 or thereabouts. It is also true that Deshpande made somewhat different 
statements at different stages as to the price. In express terms it was not deposed 
to by him that the sale of these shares was for the amount due from Nissim on the 
overdraft account of Rs. 75,000. But the whole transaction has to be judged in 
the light of the attendant circumstances. There is strong circumstantial evidence 
that unerringly fixes the meaning of the expression ‘78,000 or thereabouts ” 
and there is no reason not to accept that evidence in preference to any of the oral 
statements made by Deshpande. As already stated, Jamnadas Mehta presided 
over the meeting of the executive committee which considered his offer for the 
purchase of the shares. In his presence the resolution of the executive committee 
was passed. It must, therefore, be presumed that when in the resolution his offer 
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-was described as one for Rs. 78,000 or thereabouts, he accepted that description 
and that he and the Bank were in agreement so far as the price was concerned. 
The contention of Mr. Munshi that stating the price in those terms does not bring 
the case under s. 9 of the Sale of Goods Act again cannot be sustained for the 
simple reason that both the Bank and Mehta fully knew what the meaning of this . 
expression ‘‘'78,000 or thereabouts ” was. On July 10, 1940, the amount of 
Rs. 78,698 was due from Nissim in this overdraft account and it was for this reason 
that the price was fixed by saying ‘‘ 78,000, or thereabouts’; in other words, 
the price was stated to be Rs. 78,000 odd. The exact sum was not mentioned as 
possibly the exact figure disclosed by the accounts was not then before the meeting, 
but there can be no manner of doubt that both the purchaser and the seller under- 
stood the meaning of that expression. This view is fully supported by the fol- 
lowing further facts. The Bank took a promissory note for the purchase price 
from Mehta in the sum of Rs. 75,000. The promissory note was not taken for a 
sum of Rs. 78,000 or Rs. 73,000 odd for the simple reason that the overdraft 
account of Nissim was on the foot of the promissory note for Rs. 75,000. Instead 
of Nissim, Mehta was substituted in the promissory note account. Secondly, 
on the account itself an endorsement was made that the securities pledged under 
that account had been transferred to Mehta along with the liability but that the 
account would be closed at a later date. Mehta was the chairman of the Bank 
and for purposes of the balance sheet the directors did not like to show that he was. 
a debtor in a very laige sum to the Bank. Further by a process of elimination 
the words ‘78,000 o thereabouts’ could only refer to this overdraft account 
and to nothing else. So far as the other accounts were concerned, on the same day 
one of them wa» transferred to the name of Kajiji, while for the two other accounts 
Mehta had executed separate guarantee letters. There can therefore be no- 
Guestion that so far as the sale of 26,000 shares of the Asian Assurance Company 
is concerned, the sale was made for the amount due on the overdraft account of 
Nissim and it could relate to no other account. The contention of Mr. Munshi 

- that subsequently the Bank continued this account and even credited it with further 
amounts cannot in any way affect the case because what the Bank officials did 
later on would not in any way deprive the purchaser of the ownership of the shares 
transferred to him on July 10, 1940. Once it is held that the expression ‘78,000: 
or thereabouts ” was used to specify the overdraft account of Nissim and that 
both the parties understood this expression in that sense, then the contention 
that the sale was not for a fixed price cannot hold water. As regards the fact. 
that the sale of shares by the Bank with the consent of Nissim in favour of Mehta 
was not Aes ers ressly pleaded, the reply to it has been sufficiently given by Mr. Justice 
Chagla in the following terms (48 Bom. L. R. 828, at p. 862) :— 

“Although both the pleadings and the issues raised are far from satisfactory for a trial of the 
question of sale by the Bank to Jamnadas Mehta, all the parties and the learned Judge himself 
went on with the trial on the basis of the plaintiff having alleged o sale by the Bank to Jamnadas 
Mehta.” 

The next contention of Mr. Munshi that even if this sale took place, the considera-- 
tion for it was a part of the consideration for the whole of the tripartite agreement 
under which all the liabilities of Nissim were to be taken over by Mehta along with 
his securities, and that as the rest of the agreement was not acted upon and was 
repudiated by the Bank, a part of it for a part of the consideration cannot stand 
not being severable, is also fallacious. It is no doubt true that the original 
arrangement between the parties was that Mehta would take over all liabilities 
of Nissim along with the securities, but that arrangement had to be given effect to 
by sale of the securities in favour of Mehta for the sum due on different accounts. 
These securities were pledged in different accounts for different sums of money and 
these accounts had to be dealt with separately and this is what actually happened 
on July 10. One of the accounts was agreed to be adjusted by the sale of the 
26,000 shares, the other account was adjusted-_by the sale of the Bank’s shares in 
favour of Kajiji and the third and fourth accounts wére adjusted by the letters 
of guarantee. Different documents were taken from Mehta by the Bank for the 
different accounts. Therefore, itis not a case where there was one whole considera- 


Ss 
926 THE BOMBAY LAW REPORTER. i [VoL Lt. 


tion for a particular sale. The arrangement had to be given effect to by entering 
into four different kinds of trancactions, and if the Bank repudiated two or three 
out of these transactions, it does not follow that the one which went through 
cannot also be given effect to. 

It was contended that if the Bank held these shares as pledgee, no notice of the 
sale was given to Nissim under s. 176 and therefore the sale was vord ab initio. 
This contention overlooks the fact that the piedgee before disposal of the shares 
had consulted the pledgor who was agreeable to the transfer of these shares by the 
Bank. His consent having been obtained for the disposal of the shares, the 
question of notice under s. 176 does not arise. Moreover, he was subsequently 
informed about it and throughout he ratified the transaction and acquiesced in 
it. As already pointed out, not only did he acquiesce in the transaction but the 
Official Assignee after full investigation also acquiesced in it. 

For the reasons given I am of the opinion that none of the contentions raised 
by Mr. Munshi have any foree. The reasons given by the learned Judges of the 
division bench who reversed the decision of the trial Court cannot be justified 
in law. The result, therefore, is that the appeal is allowed with costs, the decision 
of the division bench set aside and that of the single Judge dismissing the 
counter-claim restored. 

Several other questions were argued in the case, namely, whether a pledgor 
can enter into a contract to the contrary against the provisions of s. 176 of the 
Indian Contract Act and can waive notice, or whether a sale by a pledgee of pledged 
shares without notice to the pledgor is a mere irregularity and cannot affect the 
title of a bona fide purchaser for value. None of these contentions require con- 
sideration in the view of the case that I have taken. 

Fazı Aut J. I agree with Mahajan J. 

Muxuerses J. I concur in the judgment delivered just now by my learned 

brother Mahajan J. and I hold on the reasons given by him that this appeal should 
be allowed with costs. : 
. Perg Curiam. In accordance with the opinion of the majority, the appeal is 
allowed with costs, and the case is remitted to the High Court with a declaration 
that in place of the judgment and decree of the division bench passed in the appeal 
made to it the judgment and decree of the trial Judge be substituted, 


Appeal allowed. 
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PRIVY COUNCIL. 


Present : Lord Simonds, Lord Oaksey, and Sir John Peaument. 
" GOVERNOR-GENERAL IN GOUNCIL v. MUNICIPAL COUNCIL, MADURA.* 


dIndian Railways Act (IX of 1890), Secs. 11, 12— Accommodation works—Power of Goi ernment to 
compel railway to undertake accommodation morks—Additional acco-nmodation works, perfor- 
mance ef—Indian Contract Act (IX of 1872), Sec. 70—Obligation of person enjoying benefit of 
nun-gratuitous act. 

Bearing in mind the general structure of s. 11 of the Indian Railways Act, 1890, its sub-s. 
(3) contains nothing more than provisos on the two preceding sub-sections. Under sub-ss. 
(1) and (2) the obligation imposed upon the railway, among other things, is to make and 

. maintain a culvert which will in the opinion of the Provincial Government be sufficient at 
all times to convey water as freely from or to the lands lying near or affected by the rallway 
as before the making of the railway or as nearly so as may be. The obligation under sub-s.(1) 
is to be measured by the conditions existing at the time of the making of the railway. The 
words “as freely, etc.” set the standard and define the obligation. The adjoining owner is 
not to be injuriously affected by the construction of the ‘railway : the status quo is 
to be preserved. The nature ot the work having been prescribed by sub-s. (1), the time 
within which they are to be carried out is laid down by sub-s. (2). Then come the provisos 
in sub-s. (38). The proviso in (a) is a qualification upon the statutory obligation for the bene- 

-tit of the railway. So also is the proviso in (c). The proviso in (b) is negative in form. 
It does not purport to vest any new rights in any person or to impose any new duty upon the 
railway. The “further or additional accommodation” works mentioned may be required 
not because those originally constructed have become insufficient owing to a change of con- 
ditions, but because the adjoining land-owner has miscalculated what the conditions ori- 
ginally existing would demand for the commodious use of his Jand, and is given an oppor- 
tunity within a limited time of making a fresh demand. Nor would it be unreasonable in 
the circumstances which prevail in large parts of India that an unlimited time should be 
given to the Government to require that the same standard should be established and 
maintained. i 

Section 12 of the Act is intended to cover works which the railway is not bound to construct 
under s. 11; for they are works which are to be erected at the expense of the adjoining owner 
Dr the Government. 

Sections 11 and 12 can be reconciled if the former relates only to such works as the physical 
conditions and use of the land at the time of the construction of the railway required. 

The South Indian Railway, in putting up a branch line in 1802, constructed, with the 
approval of the Provincial Government of Madras, a culvert 6 feet in width outside the town 
of Madura under the line of railway. In course of time the town grew in extent and em- 
braced the site of the culvert, which increased pressure on the culvert. In 1938, as the result 
of heavy floods which were not negotiated by the culvert, the Government, purporting to 
act under s. 11 (8) (b) of the Indian Railways Act, 1890, issued a requisition on the railway 
(plaintiff) to widen the ventway in the culvert to a depth of 5 feet and to a width of 20 feet, 
at its own cost. The-plaintiff denied its liability, protested that the requisition was illegal 
and ultra vires, and undertook the work at the cost either of the Government or the 
defendant or both. The Government as well as the defendant repudiated all liability for 
the expense. The plaintiff having carried out the work sued the defendant to recover the 
expense under s. 70 of the Indian Contract Act, 1872 

Held, dismissing the suit, that the plaintiff was not entitled to succeed under 8. 70 of the 
Indian Contract Act, for though the work was not done gratuitously, it was not done for the 
defendant nor did the defendant enjoy the benefit of it within the meaning of the section. 

Held, further, that the Government were not entitled, under s. 11 (3) (b) of the Indian 
Railways Act, to call upon the plaintiff to do the work of widening the culvert. 


Tue facts appear sufficiently fram the judgment. 
J. M. Pringle and Charles Bagram, for the appellant. 
Sir Herbert Cunliffe K.C., P. V. Subba Row and G. Simonds, for the respondent. 
Logn Srmonps. In this appeal, which is brought from a judgment of the 
High Court of Judicature at Madras affirming a judgment of the principal Subordi- 
* Decided, June 18, 1948. Appeal from Madras. 
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nate Judge at Madura, two main questions arise for consideration. The first, 
which turns upon the true meaning and effect of certain sections of the Indian 
Railways Act (LX of 1890), is whether in the c-reumstances of the case and upon a 
true construction of that Act and particularly of the proviso contained in s. 11(3) 
(b) thereof the Provincial Government of Madras had power to issue a requisition 
to the South Indian Railway Company, which will be referred to as “tne Railway”, 
to enlarge at its own cost one of its culverts from a water way of 6 feet to one of 
20 feet as a further or additional accommodation work for the use (as the appellant 
alleges) of the respondent, the Municipal Council of Madura. ‘Fhe second question, 
which only arises if the Provincial Government had no such power, is whether 
the Railway is under and by virtue of the provisions of s. 70 of the Indian Contract: 
Act (EX of 1872) entitled to recover from the respondent the cost of such enlarge- 
ment. f 

The original plaintiff in the suit was the railway, but by an order made on 
August 81, 1944, while the appeal was pendiug in the High Court the Governor- 
General in Council was substituted as the appellant. The respondent is a statu- 
tory body governed by the provisions of the Madras District Municipalities Act 
(Madras Act V of 1920) and under that Act ‘by s. 61) all public streets, sewers, 
drains, drainage works, tunnels and culverts within the municipal limits and 
(by s. 125) all public water courses as therein defined are vested in the respon- 
dent. By s. 187 it is required to provide end maintain a sufficient system of 
public drains and by s. 162 to maintain and repair public streets and bridges. 

In or about 1902 the railway constructed a branch railway line between Madura 
and Manamadura. This line meets at right angles at a point called in the proceed- 
ings Mile J309/16 a water channel known as the Anuppanadi surplus channel 
which flows through the south part of the Madura Municipality from the Anup- 
panadi tank carrying the surplus water of the tank and the storm and sewage water 
of several municipal drains which run into the channel. 

At the time of making the branch line the reilway provided a culvert 6 feet wide 
over this channel as an accommodation work under s. 11(1) (b) of the Indian 
Railways Act. The surrounding land was then agricultural land and was only at 
a later date absorbed into the growing town o? Madura. It cannot, as their Lord- 
ships think, be doubted that the culvert was at the time of its construction approved 
by the local Collector on behalf of the Madras Government, and that it was then 
considered adequate appears to be conclusively established by the letter written 
by the Collector of Madura to the agent of the railway on December 14, 1987, in 
which he says, ‘‘ The culvert which was found sufficient in 1902 when the line ran 
through agriculturist land is not sufficient now that the town has extended to the 
railway.” ` 

Butin November, 1986, when the river Vegai, with which the channel is con- 
nected, was in heavy flood, the channel and the railway culvert were unable to 
discharge the surplus water as it came down, the surrounding lands were flooded. 
and some damage was caused to roads and huts. Accordingly the respondent 
made representations to the Collector of Madura referring (inter alia) to the 
insufficiency of the channel and culvert in question in this case and stating that, 
unless sufficient protective works were carriec out by the public works depart- 
ment, flood damage within the town could nct be prevented. 

Upon this there followed a correspondence between the respondent, the railway, 
the Collector and, the Provincial Governmeat, which their Lordships think it 
unnecessary to discuss in detail. It culminated in an order of November 26, 1988, 
by which the Provincial Government of Macras purporting to act ‘‘in exercise. 
of the special powers vested in them under cl. (b) of sub-s. (3) of s. 11 of the Indian 
Railways Act ” issued to the railway the requisition already referred to requiring 
the railway to widen the ventway in the culver; to a depth of five feet and to a width 
of twenty feet at the cost of the railway within six months from the date of the 
requisition. It must however be stated, as relevant to the second question that 
arises on this appeal, that at all times both before and after the requisition the 
railway denied its liability, protested that the requisition was illegal and ultra vires, 
and asserted that it was only prepared to carry out the work without prejudice to 
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its claim to be repaid the cost either by the Government or by the respondent or 
both. To the respondent also the railway wrote that the expense of the work 
was being incurred under protest, that it was not intended to be and was not being 
done gratuitously or voluntarily and that proceedings would be taken against the 
respondent or the Government or both for recovery of the cost. It was, never- 
theless, made clear to the railway that both the respondent and the Government 
repudiated all liability for such expense. It was in these circumstances that the 
railway executed the necessary work of widening the culvert, and, having done so, 
instituted its suit in the Court of the Subordinate Judge at Madura against the 
respondent, claiming the sum of Rs. 16,222-5-0 as the cost of that work. It does 
not appear that any claim was made against the Government. 

The suit was dismissed by the learned Subordinate Judge, who held that the 

` requisition was not uira vires and that, even if it was, the railway could not rely 
on £. 70 of the Indian Contract Act. This decision was on both points affirmed by 
the High Court consisting of Sir Lionel Leach C. J. and Lakshmana Rao J. 

Their Lordships are of opinion that the decision upon the second point is clearly 
right. The appellant can only succeed on this point if he establishes that the 
railway la y did the work for the respondent, not intending to do so gratui- 
tously, and that the respondent enjoys the benefit thereof. It may be conceded 
that the work was lawfully done and that the railway did not intend to do it 
gratuitously. But their Lordships agree with the learned Judges of the High Court 
in thinking that the work was not done for the respondent nor does the respondent 
enjoy the benefit of it within the meaning of the section. The railway executed 
the work for no other reason than that it was ordered to do so by the Government 
and presumably thought it politic to obey the order rather than challenge its vali- 
dity.. The respondent throughout denied its liability to meet any expense. It is 
true that the first suggestion of further protective works, which ultimately took 
the form (inter alia) of the enlargement of the culvert, came from the respondent, 
but the railway was left in no doubt that, if it executed this work at the requisition 
of the Government, the respondent would not pay for it. Itwould, in their Lord- 
ships’ opinion,.put an extravagant construction upon s. 70 of the Indian Contract 
Act to hold that in such circumstances the work was done by the railway for the 
respondent. Nor does the respondent enjoy the benefit of the work except in an 
indirect sense: substantially the persons who derive a benefit are the owner 
and occupiers of the buildings and land in the locality. Upon this point their 
Lordships cannot usefully add anything to the judgment of the High Court with 
which tbey are fully in accord. 

A decision upon this point is sufficient to dispose of the appeal. But the 
question of general importance which arises upon the first point was fully argued 
and their Lordships think it proper since here they have come to a different con- 
clusion from that reached by the High Court, to state their opinion upon it. 

It is necessary to refer to two sections only of the Indian Railways Act, which 
can conveniently be set out here. 

“11. (1) A railway administration shall make and maintain the following works for the ac- 

- commodation of the owners and occupiers of lands adjoining the railway, namely :— 

. (a) such and so many convenient crossings, bridges, arches, culverts and passages over, 
under or by the sides of, or leading.to or from, the railway as may, in the opinion of the Pro- 
vincial Government, be necessary for the purpose of making good any interruptions caused by the 
railway to the use of the lands through which the railway is made, and 

(b) all necesary arches, tunnels, culverts, drains, water-courses or other passages, over or 

under or by the sides of the railway, of such dimensions as will, in the opinion of the Provincia) 
Government, be sufficient at all times to convey water as freely from or to the lands lying near 
or affected by the railway as before the making of the railway, or as nearly so as may be. 

(2) Subject to the other provisions of this Act, the works specified in clauses (a) and (+) of sub- 
section (1) sball be made during or immediately after the laying out or formation of the 
railway over the lands traversed thereby and in such manner as to cause as little damage or 
inconvenience as possible to persons interested in the lands or affected by the works. 

_({8) The foregoing provisions of this section are subject to the following provisos, namely :— 
(a) arailway administration shall not be required to make any accommodation works in 
such a manner as would prevent or obstruct the working or using of the railway, or to make 
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any arcommodation works with respect to which the owners and occupiers of the lands have 
agreed to receive and have been paid compensation in consideration of their not requiring the 
works to be made; 

(b) save as hereinafter in this Chapter provided, a railway administration shall not, except 
on the requisition of the Provincial Government, be compelled to defray the cost of executing 
any further or additional accommodation works for the use of the owners or occupiers of the 
jands after the expiration of ten years from the date on which the railway passing through the 
lands was first opened for public traffic ; 

(c) where a railway administration has provided suitable accommodation for the crossing of 
road or stream, and the road or stream is afterwards diverted by the act or neglect of the person 
having the control thereof, the administration shall not be compelled to provide other sccommo- 
dation for the crossing of the road or stream. 

(4) The Provincial Government may appoint a time for the commencement of any work to be , 
executed under sub-section (2), and if for fourteen days next after that time the railway adminis- 
tration fails to commence the work or, having commenced it, fails to proceed diligently to execute 
it in a sufficient manner, the Provincial Government may execute it and recover from the 
railway administration the cost incurred by it in the execution thereof. 

12. If an owner or occupier of any land affected by a railway considers the works made under 
the last foregoing section to be insufficient for the commodiaus use of the land, or if the Provincial 
Government or a local authority desires to construct a public road or other work across, under er 
over a railway, he or it, as the case may be, may at any time require the railway administration 
to make at his or its expense such further accommodation works as he or it thinks necessary and 
are agreed to by the railway administration or as, in a.case of difterence of opinion, may be au- 
thorised by the general controlling authority.” 


The provisions which for the purpose of this case appear to demand particular 
examination are in s. 11(1) (b}, s. 11(3) (b) and s. 12. But it is important to observe 
upon the general structure of s. 11 that sub-s. (3) of s. 11 contains nothing more 
than provisos on the two preceding sub-sections, and in this connection the well 
established rule of construction must be borne in mind which was thus stated. 
by Lord Watson in West Derby Union v. Metropolitan Life Assurance Society.» 
<I am perfectly clear that if the language of the enacting part of the statute does. 
not contain the provisions which are said to occur in it, you cannot derive these 
provisions by implication from a proviso” (p. 652). What then do sub-ss. (2) 
and (2) of s. 11, upon whichsub-s. (3) contains provisos, enact? They appear tobe 
unambiguous. The obligation imposed upon the railway, so far as re:evant for the 
present purpose, is to make and maintain a culvert which will in the opinion of the 
Provincial Government be sufficient at all times to convey water as freely from or 
to the lands lying near or affected by the railway as before the making of the railway 
or as nearly so as may be. It is clear that the obligation under sub.-s. (7) is to be 
measured by the conditions existing at the time of the making of the railway. 
The words ‘‘as freely ete.” set the standard and define the obligation. The 
adjoining owner is not to be injuriously affected by the construction of the railway : 
the status quo is to be preserved. The nature of the works having been prescribed 
by sub-s. (1), the time within which they are to be carried out is laid down by 
sub-s. (2). Then come the tag in sub-s. (3). The proviso in (a) is a qualifica- 
tion upon the statutory obligation for the benefit of the railway. So also is the 
proviso in (c). It is the proviso in (6) that is immediately relevant and it must first 
be observed that it is in form negative. It does not purport to vest any new rights 
in any person or to impose any new duty upon the railway. Whence then arises 
the obligation of the railway, for which the respondent contends to make ac- 
commodation works, the standard of which is determined not by the condi- 
tions existing at the making of the railway but by those which come into existence 
at a later date? It must be conceded that it can only arise, if at all, from an 
affirmative which is to be implied from the negative. And this affirmative must 
amount to no less than a new obligation upon the railway, at the instance of the 

adjoining owner within 10 years or of the Provincial Government for all time, 

at its own cost to make accommodation works rendered necessary or convenient 

by a change of conditions which has taken place after the railway has been con- 

structed. Their Lordships cannot accept such an implication as a fair interpreta- 
1 [1897] A.C. 647. 
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tion of the proviso, unless it is otherwise meaningless. But it is by no means 
impossible to give meaning and effect to the proviso without doing violence to its 
language and to the canon of construction to which reference has been made. For 
the “further or additional accommodation works ” mentioned in the sub-section 
may. be required not because those originally constructed have become insufficient 
owing to a change of conditions, but because the adjoining landowner has mis- 
calculated what the conditions originally existing would demand for the commodious 
use of his land, and is given an opportunity within a limited time of making a 
fresh demand. Nor would it be unreasonable in the circumstances which prevail 
in large parts of India that an unlimited time should be given to the Government 
to require that the same standard should be established and maintained. There- 
fore, as it appears to their Lordships, s. 11(3) (b) ought not, even if it stood alone, 
to be given the wide meaning ascribed to it by the High Court. 

But it further appears to them that some assistance is given to this view by 
the language of s. 12. That section clearly is intended to cover works which the 
railway is not bound to construct under s. 11. For they are works which are 
to be erected at the expense of the adjoining owner or the Government. It is 
difficult to see what scope the section can have, if under s. 11(3) (6) the Government 
can for all time requisition such further or additional accommodation works as the 
commodious use of adjoining land may from time to time with altering conditions 
require. There is however a clear reconciliation between the sections if the former 
relates only to such works as the physical conditions and use of the land at the 
time of construction of the railway required. 

Their Lordships therefore come to the conclusion that the construction of the 
Railways Act, for which the appellant contends, is correct. In coming to this 
conclusion they have had strict regard to the language of that Act. In the course 
of the argument before the Board and in the Courts of India the appellant has 
relied largely on decisions in the English Courts upon the similar but by no means 
identical provisions of the Railway Clauses Consolidation Act, 1843, and parti- 
cularly upon Rhondda and Swansea Railway v. Talbot! and Great Western Railway v. 
Talbot.2 From these decisions valuableguidanceis to be obtained, but their Lord- 
ships agree with the learned Chief Justice in thinking that the difference in the 
‘ language of the relevant statutes and in the conditions in which they are to be 
applied makes it dangerous to rely on them as authorities and they prefer to base 
their opinion upon the interpretation of the Indian Act alone. 

Upon this part of the case one further point must be mentioned. The High 
Court, affirming in this matter also the decision of the Subordinate Judge, held 
that the widening of the culvert to 20 feet was a work which was as necessary in 
1902 as it was in 1988 and that therefore upon any construction of the Act the 
requisition of the Government in the latter year was valid. It appears to their 
Lordships that this finding ignores the fact and indeed the admission, to which 
reference has been made, that it was only the change of conditions which made 
the enlargement of the culvert necessary. -It may well be that, if in 1902 the town 
of Madura had reached its present size, the result would be different. But the 
evidence is conclusive that the culvert made in 1902 enabled the water to be carried 
“ as freely from:or to the lands lying near or affected by the railway as before the 
making of the railway ” and that, had the conditions remained unchanged, no 
enlargement would have been wanted. 

For the reasons which have already been stated, the respondent succeeding on 
the second point, though failing on the first, is entitled to have the appeal dismissed 
with costs and their Lordships will humbly advise His Majesty accordingly. 


Appeal dismissed. 


Solicitor for appellant: Solicitor for High Commissioner for India. 
Solicitors for respondent : Lambert & White. . 


1 [1897] 2 Ch. 181. g 2 [1902] 2 Ch. 759. 
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Present : Lord Uthwatl, Lord MacDermou, and Sir Madhavan Nair. 
VEERASWAMI v. NARAYYA.* 


Indian Evidence Act (I of 1872), Sec. 92—Sale Deed—Contemporancous oral agreement to reconvey 
lands sold—Whether such agreement can be proved—Findings of fact by trial Judge--Whether 
appeal Court can reverse them—Praclice and procedure. 

In November 1932 the plaintiff and his father. in order to save their lands from sale in 
execution proceedings, raised Rs. 6,000 by sale of =heir lands to defendants under a registered 
deed which evidenced an outright and unconditional sale. On the same day the defendants 
leased the properties to the father-in-law of the plaintiff for 5 years. In 1987 the lease was 
renewed at a reduced rent for a further period of 3 years. In 1940 the plaintiff alleging that 
contemporaneously with the sale of 1932 there was an oral agreement that the properties 
should be reconveyed if the purchase price wae repaid within 5 years which was later ex- 
tended by further 8 years, sued to enforce specific performance of the oral agreement :— 

Held, decreeing the claim, that the correct way of stating the position was that there was 
an outright sale, and that, upon the happening of a certain event, was to be followed 
by a reconveyance of what had been sold. The determining factor lay in the ultimate 
shape of the agreement rather than in the process by which it was reached. An oral stipula- 
tion might be purely collateral to the written agreement which it had induced, and that 
though both touched on a common subject-matter. Thus regarded, the orel agreement did 
not contradict, vary, or subtract from the terms >f the sale-deed, nor did it add anything to 
it. It did not therefore attract the bar of s. 92 3f the Indian Evidence Act, 1872. 

Harkisondas Bhagwandas v. Bat Dhanu! and Wa Nan Shein v. U. Yaing*, approved. 

If the evidence as a whole can reasonably be regarded as justifying the ecnclusion arrived. 
at at the trial, and especially if that conclusion has been arrived at on conflicting testimony 
by a tribunal which heard and saw the witnesses, the appellate Court will bear in mind that 
it has not enjoyed this opportunity and that the view of the trial Judge as to where credibility 
lies is entitled to great weight. This is not to say that the Judge of first instance can be 
treated as infallible in determining which side is-elling the truth or in refraining from exag- 
geration. Like other tribunals he may go wrong on a question of fact, but it is a cogent 
circumstance that a Judge of first instance, when estimating the value of verbal testimony, 
has the advantage (which is denied to Courts of appeal) of having the witnesses before him 
and observing the manner in which their eviderce is given. 

Watt or Thomas v. Tho-nas*, followed. 


Tur facts appear sufficiently from the judgment. o 


J. P. Eddy K. C. and Ralph Parikh, for the appellant. 
Sir Herbert Cunliffe K. C. and P. V. Subba Row, for the respondents. 


Lorzp MacDermorr. These consolidatec appeals are from two judgments 
and two decrees dated February 8, 1948, of the High Court of Judicature at 
Madras, which reversed a judgment and two decrees dated July 29, 1941, of the 
Court of the Subordinate Judge of Coconade. 

The appeals arise out of two connected suits. Of these one—No. 88 of 1940— 
was brought by the appellant, Sara Veeraswami or Veerraju, (hereinafter called 
the appellant-pleintiff) against the first and second respondents for specific 
performance of an alleged oral agreement to reconvey certain properties. which 

“had been sold to them. The other suit—No>. 82 of 1940—was brought by these 
respondents against the appellants and others to obtain possession of the said 
properties. The first named respondent having died in the course of the proceed- 
ings, his legal representative, the third respondent, was added as a party to each 
sult, 

The circumstances of the dispute leading t> this litigation have been fully stated 
in the judgments of the Courts in India ard for present purposes the narrative 
may be limited to a brief summary of the salient features. In November, 1982, 
the appellant-plaintiff and his father (who died in 1989) found themselves in 
urgent need of a sum of Rs. 6,000 to save theiz lands from sale in execution proceed- 
ings initiated by a judgment creditor named Bandaru Sooranna. They succeeded 


> Decided, June 17, 1948. Appeal from 8.c. 28 Bom. L. R. 954, F.B. 
Madras. 2 [1927] A.I.R. Ran. 814, 
1 (1926) LL.R. 50 Bom. 586, 3 [1947] A.C, 484. 
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in obtaining this amount by transferring the properties now in question to the 
original respondents. The sale-deed effecting this transaction was executed on 
November 80, 1982, and duly registered. It evidences an out-right and uncondi- 
tional sale. On the same day the original respondents leased the properties to 
one Pothula Kondayya, the father-in-law of the appellant-plaintiff. In 1987 
this lease was renewed at a reduced rent for a further three years. These facts 
were not in dispute, but there was an acute conflict between the parties as to what 
took place when, the sale and the subsequent extension of the lease were arranged. 
The appellants contended that the first-approach to the original respondents was 
for a loan of Rs. 6,000 to be secured by a mortgage of the lands ; that the original 
respondents refused to take a mortgage. and insisted on a sale; and that it was 
then orally agreed that the properties should be sold for Rs. 6,000, and that the 
original respondents would reconvey what was sold if the said pricé was repaid to 
them within a period of five years. The appellants further contended that in 
1987 the appellant-plaintiff and his father offered the Rs. 6,000 and sought a 
reconveyance, but that the original respondents met this offer with a counter- 
proposal which was then accepted, namely, that the rental payable under the lease 
should be reduced and the period within which the lands might be bought back 
under the original arrangement extended for another three years. The respondents 
denied these allegations in their entirety and contended that , apart from the leases, 
the only agreement concerning the lands was that manifested by the sale-deed. 
In 1940 the appellants again sought a reconveyance. This was refused by the 
original reanan tents and on June 24, 1940, they and the appellant-plaintiff filed 
their plaints in the present suits. . 

The issues raised for determination by the Board are two in number. They 
may be stated thus :— 

(1) Did the parties to the sale deed orally agree (a) that the lands sold would be reconveyed 
if the price of Rs, 6,000 was repaid within the period of five years and (b) that this period should 
be extended for a further three years ? 

(2) Ifso, can the appellants avail themselves of such agreement having regard to s. 92 of the 
Indian Evidence Act, 1872? 


The first of these issues is altogether. one of fact. Both sides led oral evidence 
before the Subordinate Judge which, if believed, was amply sufficient to support 
their respective versions of what occurred. The appellant’s case turned mainly 
on the evidence of two witnesses, P.Ws. 1 and 8. The Subordinate Judge accepted 
their testimony in preference to that of the witnesses called for the respondents. 
He states in his judgment that he was much impressed by the evidence of P.Ws. 
No. 1 and 8 and adds—‘‘ In my opinion there is a ring of truth in what P.Ws. 
1 and 8 say while there is a ring of untruth in what D.Ws. 1, 8 and 5 say.” He 
then sets out a series of circumstances which need not be detailed here but which, 
in his opinion, went to support the appellant-plaintiff’s case. The High Court 
did not attach the same weight to these circumstances. It found none of them 
conclusive and some of no value at all. Much may indeed be said for this view ; 
but it is clear that the conclusion of fact reached by the Subordinate Judge was 
based primarily on the oral testimony and his estimate of the witnesses who all, 
it must be remembered, gave their evidence in. his presence. That, as has been 
repeatedly pointed out, is an important consideration. The gist of the numerous 
decisions on, the subject is Healy stated by Viscount Simon in Watt or Thomas 
v. Thomas? where he says (p. 486) :— 

“But if the evidence as a whole can reasonably be regarded as justifying the conclusion arrived 
at at the trial, and especially if that conclusion has been arrived at on conflicting testimony by a 
tribunal which saw and heard the witnesses, the appellate Court will bear in mind that it has not 
enjoyed this opportunity and that the view of the trial Judge as to where credibility lies is entitled 
to great weight. This is not to say that the judge of first instance can be treated as infallible in 
determining which side is‘telling the truth or is refraining from exaggeration. Like other tri- 
‘bunals, he may go wrong on a question of fact, but it isa cogent circumstance that a Judge of first 
instance, when estimating _the value of verbal testimony, has the advantage (which is denied 
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to Courts of appeal) of having the witnesses before him and observing the manner in which thei 
evidence is given.” 

- The High Court, however, found itself unable to accept the evidence of P.Ws. 
1 and 8 with regard to the oral agreement and, in consequence, decided for the 
respondents. Thereasons given for disregarding the testimony of these witnesses 
are stated very shortly in the judgment of the Court as follows:—“P.W.1 is the 
plaintiff himself, and it has been shown in cross-examination that P.W. 8 was not a 
disinterested witness.” In the opinion of their Lordships these reasons afford 
no adequate ground for disturbing the view taken by the trial Judge; nor can they 
find any other fact or circumstance in the case which would justify the conclusion 
that his judgment of fact was unsound. Their Lordships therefore hold that the 
oral agreement alleged by the appellants has been established and they accordingly 
answer the first issue in the affirmative. 

The second issue was decided by the Subordinate Judge in the appellants’ 
favour. The High Court passed no opinion upon it having ruled as already stated 
on the issue of fact. 

Section 91 of the Indian Evidence Act makes provision as fo the proof of the 
terms of contracts, grants and other dispositions of property which have been 
reduced to documentary form. Then comes s. 92, the relevant parts of which 
read as follows :— 

“When the terms of any such contract, grant or other disposition of property, or any matter 
required by law to be reduced to the form of a document, have been proved according to the last 
section, no evidence of any oral agreement or statement shall be admitted, as between the parties 
to any such instrument or their representatives in interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, its terms : 

Proviso (2).—The existence of any separate oral agreement as to any matter on which adocu- 
ment is silent, and which is not inconsistent with its terms, may be proved. In considering 
whether or not this proviso applies, the Court shallhave regardto the degree of formality of the 
document.” 

On the wording of this enactment the question under discussion comes to this— 
does the oral agreement as to reconveyance contradict, vary, add to or subtract 
from the terms of the sale-deed? If such be the effect of the oral agreement, 
then, on the facts of the present case, the purpose for which it was tendered in 
evidence cannot well be disassociated from its effect and—unless saved by one of 
the provisos to the section—it will be inadmissible and must be disregarded in 
determining the rights of the parties to it. 

The answer to this question demands enquiry as to the true character of the 
relevant transaction and it therefore becomes necessary to regard more closely the 
nature of the arrangement which led to the execution of the sale-deed on November 
80, 1982. There can be little doubt that that arrangement contemplated and 
provided for the lease and the reconveyance as well as for the sale to the original 
respondents. The agreements to sell and to reconvey may therefore be taken 
as contemporaneous. Such an arrangement may, on occasion, amount to but a 
single transaction of the nature of a mortgage. On the other hand it may contem- 
plate two distinct transactions, an absolute sale followed by a re-sale in certain 
events. It is not always easy to discern the true intendment, but that an arrange- 
ment of this sort can constitute an agreement for an absolute sale and a subsequent 
re-sale without any relationship of debtor and creditor about it has long been 
recognised by this Board, as in Bhagvan Sahat v. Bhagwan Din, and by the Courts 
in India. Here, if the arrangement was in truth a mortgage, the appellants must 
fail; for in that case the oral agreement would obviously contradict the terms 
of the sale deed. Neither side, however, sought to establisha mortgage, relationship, 
and, apart from that consideration, there is nothing to indicate that such a rela- 
tionship ‘existed at any material time between the parties or that any agreement 
they made was incompatible with the plain terms of the sale-deed. In their 
Lordships’ opinion the correct way of stating the position is to say that the 
agreement reached covered several matters but that the intention was that each 
of these should be effected as a separate and independent transaction. There 
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was to be an outright sale and that, upon the happening of a certain event, was 
to be followed By a reconveyance of what had been sold. The second transaction, 
by its very nature, premised the previous completion of the first Both, it is true, 
may be taken as arranged at the same time and agreement upon one part 
of the bargain may well have promoted agreement as to the rest. But such 
considerations do not necessarily affect the final result of the bargaining, 
The determining factor lies in the ultimate shape of the agreement rather than 
in the process by which it is reached. An oral stipulation may be purely collateral 
to the written agreement which it has induced, and that though both touch on a 
common subject-matter. See, for example, the well-known cases of Morgan 
v. Griffith! and Erskine v. Adeane.? Such being the character of the agreement 
in question, their Lordships find it impossible to hold that it contradicted, varied 
or subtracted from the terms of the sale-deed. On the contrary, it left those 
terms and the interest passing thereunder to the purchaser entirely unaffected. 
Can it then be said to have added to the terms of the sale-deed? The words 
“adding to ” which are part of s. 92 must receive their due weight, butin the 
opinion of their Lordships they do not suffice to exclude the oral agreement relied 
upon by the appellants. It is, of course, literally correct to say that as the agree- 
ment for reconveyance related to the lands sold it added a further stipulation 
respecting those lands. That, however, is not an appropriate test of the appli- 
cability of the section which is concerned to defeat the modification of a particular 
document. It is not enough to ask if the oral agreement relates to what has been 
sold. To be excluded it must bear, -in some one or more of the ways specified 
in the section, upon the terms of sale as contained in the instrument. To add a 
stipulation which is quite unconnected with the terms of sale is not, in the view of 
their Lordships, an addition of the kind struck at by the section. 

On the facts none of the provisos to the section is in point with the possible 
exception of the second. But on the view just expressed its precise scope ceases 
to be material and it becomes unnecessary to discuss it further. 

In dealing with this second issue their Lordships have refrained from embarking 
on a detailed consideration of the Indian cases which were cited in the course of 
the argument and which, in so far as they touch upon the matter in hand, are not 
altogether in harmony. They would add, however, that the conclusion they 
have reached reflects, in respect of the principles concerned, much that has 
already been accepted by several of the Indian Courts, and they would refer in 

articular to the judgments of the full bench in Harkisondas Bhagwandas v. Bai 
kanu? and the judgment of Maung Ba J. in Ma Nan Shein v. U Yaing.* 

For these reasons their Lordships think that the Subordinate Judge was right 
in his view of s. 92 and they accordingly hold in the appellant’s favour on the 
second issue as well as the first. 

They will therefore humbly advise His Majesty that the consolidated appeals be 
allowed, that the decision of the High Court be reversed and the decision of the 
Subordinate Judge restored. The respondents will pay the costs of the appeals 
to the High Court and to the Board. i 


i Appeal alowed. 
Solicitors for appellant: Lambert & White. 
Solicitors for respondents: Hy. S. L. Polak & Co. 
1 (1871) L.R. 6 Ex. 71. Q " g.c. 28 Bom. L.R. 954, F.B. 
2 (1878) 8 Ch. App. 758. 4 [1927] A.I.R. Ran. 814. 


3 (1926) LL.R. 50 Bom. 566, 
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Present : Lord Simonds, Lord MacDermott, and Sir Madhavan Ngir. 
THE BANK OF BIHAR, LIMITED >». SARANGDHAR SINGH.* 
Decree—EHaecution—Execution Court—Whether such Court can go behind d.cree. 

An execution Court cannot go behind the decree under execution and question its correct- 
ness; but when the decree is silent and gives no incication as to what property should be sold 
in execution, it is permissible for the Court to lock into the judgment in order to tind out 
whether upon any issue properly raised and determined as between the parties interested 
the property brought to sale has been held to belong to the judgment-debtor. 

Tax facts appear from the judgment. 


Sir Alfred Wort, for the appellant. 
C. S. Rewcastle, K.C. and B. Sen, for the respondents. 


Sır Mapuavan Narr. This is an appeal from the judgment and order of the 
High Court of Judicature at Patna dated April 20, 1942, which set aside an order 
passed by the Subordinate Judge, First Court, Patna, dated November 29, 1941, 
dismissing a petition of the respondents under s. 47 of the Code of Civil Procedure. 

The appeal arises in an execution proceeding of the money decree passed by the 
Subordinate Judge, First Court, Patna, in money suit No. 5 of 1989, dated August 
22, 1940. 

The appellant before the Board is the decree-holder (plaintiff) the Bihar Bank, 
Limited. The respondents are defendants Nos. 1 and 2 in the suit. 

The order passed by the Subordinate Judge in the suit was as follows : 

** Suit decreed against defendant No. 8 in the presence of defendants 4 to 6..,.The suit 
is dismissed as against defendants Nos. 1 and 2 with coats”... 

In the execution, of the decree which was for Rs. 15,718-7-0 with interest and 
costs, one-third share in certain joint family property called the Khadga Vilas 
Press held to belong to the third defendant was brought to sale. 

The respondents objected to the attachment and sale on the ground that the 
property was joint family property. ` 

The Subordinate Judge disallowed the objection, but the High Court allowed it 
and set aside the Subordinate Judge’s order. 

The question for determination in this appeal is whether one-third share in the 
press could be sold in execution of the decree obtained by the appellant against the 
third defendant. 

The money suit was instituted by the appellant against the respondents—the 
brothers, defendant No. 8—the widow, and defendants No. 4 to 6—the daughters, 
of one Rai BahadurRam Ran Vijay Singh—who will hereinafter be referred to as 
the Rai Bahadur—for Rs. 15,718-7-0, which was said to have been borrowed by 
him on an overdraft account. The Rai Bahadur carried on the business of printing 
and was the proprietor of a press called the Khadga Vilas Press. He died in 1986. 
The appellant alleged that the money was lent for carrying on a joint family busi- 
ness of the Rai Bahadur and his brothers. 

The respondents (his brothers) admitted that they were joint with the Rai Baha- 
dur, and the business was joint family business, but they denied that the money 
was borrowed for the joint family business or family necessity. The widow, the 
third defendant, alleged that her husband the Rai Bahadur was separate from his 
brothers and the business was a partnership business carried on by the Rai Bahadur 
and his brothers in partnership, but that the money was not taken for the purpose 
of that business. 

The sixth issue in the case was: 

“Was the debt in question created by the Rai Bahadur for the purpose of his business and other 
family necessities as alleged by the plaintiff and was the same binding upon the defendants ?” 

The Subordinate Judge held that the Rai Bahadur died in a state of jointness, 
that the business was joint family business and that the appellant failed to prove 
that the loan had been taken for joint family business or for family necessity. 
He however decided that ‘‘the debt is binding upon defendant No. 8 to the extent 
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of the share of the Rai Bahadur in the-joint properties in her hand” as “defendant 
No. 8 under s. 8(2) of the Act 18 of 1987 (the Hindu Women’s Rights to Property 
Act) as amended by Act 2 of 1988 got in the joint family property the same interest 
as her husband had.” 

It may be stated that at the time when the execution of the decree was taken: 
an appeal against the decree was pending. 

It is common ground that as the Rai Bahadur died in 1986 the Hindu Women’s 
Property Act of 1987 as amended could not be made applicable in the case of his 
widow, but in view of the finding of the learned Subordinate Judge in the money 
suit that the Rai Bahadur’s widow had one-third share in the joint properties left 
by her husband and the Khadga Vilas Press was a joint family property, the Sub- 
ordinate Judge held that it was not open to the respondents to object to the sale 
of the property in the execution proceedi 

On appeal, the order of the Subordinate eiiz was set aside by the High Gourt. 
After referring to the opinion of the Subordinate Judge who tried the money suit 
that the widow was entitled under the Act to the share which her husband had 
in n joint family property and is liable for his debts, the High Court observed as 
follows : 


“Had the Court which made the decree gone no further than its findings that the Rai Bahadur 
and the appellants were joint, that the business was a joint family business and that the loan was 
not taken for the joint family purpose there would have been no difficulty in this case; but the 
observations in the judgment which followed these findings have given rise to the ground on which 
the decree-holder and the widow resist this appeal. Those observations were unnecessary for the 
decision of the case and were not raised either between the decree-bolder and appellants who both 
alleged that the family was joint and that the business belonged to the joint family, or between 
the widow and the appellant.” 

. Their Lordships agree with the above view. The rule is well established that an 
execution Court cannot go behind the decree and question its correctness; but 
when. the decree is silent, as in the present case, and gives no indication as to what 
property should be sold in execution, it is permissible for the Court to look into 
the judgment in order to find out whether upon any issue properly raised and 
determined as between the parties interested the property brought to sale has been 
held to belong to the judgment-debtor. On the main issue raised in the case the 
property has been held to be joint family property and the suit has been dismissed 
as against the respondents. The question as regards the liability of the widow 
was notin issue either between the defendants inter se or between, the decree-holder 
(plaintiff) and the defendants. The observations in the money suit—as pointed 
out by the High Court—were unnecessary for the decision of the case, and were not 
in issue between the parties; and further, the order of the Court does not mention 
that one-third share of the widow in the property should be sold. In this connec- 
tion it may also be noted, as pointed out by the Subordinate Judge in his order, 
that ‘‘it is conceded by both parties that.the Rai Bahadur died in 1986...and 
Act II of 1988 could not therefore be made applicable to the widow.” In the 
circumstances their Lordships hold that it was open to the respondents to say that 
the property could not be sold as it was joint family property, especially so, as 
the suit been dismissed as against them. 

Their Lordships will humbly advise Be Majesty that this appeal should be 
dismissed FaN costs. 
: Appeal- dismissed. 
Solicitors for appellant: W. W. Bow & Co. 
Solicitors for respondents: Douglas Grant & Dold. 
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Present : Lord Stmonds, Lord Gaksey, Lord MacDermsit, Sir Madhavan Nair, and Sir John 
Beaumont, 


THE COMMISSIONER OF INCOME-TAX, BOMBAY CITY v. THE GREAT 
EASTERN LIFE ASSURANCE COMPANY, LIMITED.* 


Indian Income-tax Act (XI cf 1922, as amended in 1939), Sch., rr. 2, 8, 3, 4, Sec. 10 (1}—Non- 
resident insurance cuinpaniyy—Business done tn British India—Assessment un profits made in 
British India—Mode of ussessment—-‘More reliable data’’—Trienniul actuarial valuation— 
Revenue account of Indian buiness. 

The “more reliable data,” referred to in r. 8 of the schedule to the Indian Income-tax 
Act, 1922, as amended in 198D, are to be employed for the computation of the profits and 
gains of the British Indian branches of a non-residént insurance company in accordance 
with the rules in the schedule appropriate to the case, including in the case of a life assurance 
business, r. 2. 

The application of the rules in the schedule must of necessity be controlled by reference 
to the subject-matter to be taxed. A non-resident is only liable to tax in respect of profits 
or gains which are either received or deemed to be received in British India, or which accrue 
or arise or are deemed to accrue or arise in British India. In calculating the profits and 
gains of the Indian branch of a non-resident company under r. 2 (a) the gross external in- 
comings and the management expenses are confmed by the context to those of the Indian 
branch. 

In assessing the profits and gains of the Indian branch of an insurance company not 
resident in British India recourse must be had in the first instance to r. 8 which is the only 
rule dealing specifically with that subject. In the absence of “more reliable data’’, the profits 
and gains must be computed on the proportionate basis laid down in the rule. In that case 
no other rule is relevant, except for the purpose of computing the total world income which 
has to be apportioned. If there is “more reliable data’’, that is data more reliable for com- 
puting the profits and gains of the Indian business of the assessee than those on which the 
proportionate rule is based, then r. 3 passes out of the picture and by virtue of s. 10 (7) of 
the Act the computation of profits and gains must be made under the other rules in the 
schedule which are appropriate. 

Rule 2 extends to the life insurance business of all persons whether or not resident in 
British India. Rule 2 (a) replaces the old r. 26 which was confined to life insurance com- 
panies incorporated in British India, but there is no such limitation in r. 2 which in terms 
draws no distinction between residents and non-residents. Unless the rule applies to non- 
residents, they would lose the valuable privilege conferred by r. 8; nor would r. 4 apply. 
Rule 2 (b) ts the only rule which enables profits and gains to be computed on the annual 
average disclosed by an actuarial valuation made for the last inter-valuation period ending 
before the year in which the assessment is to be made. Without r. 2 (b)it would seldom 
be possible in the case of a life insurance business to find “more reliable deta” within r. 8. 

In the case of a life assurance business of a non-resident company, the consolidated state- 
ment of the Indian fund for the preceding triennium or quinquennium as the case may be 
affords ‘“‘morereliabledata” for computing profits and gains under r. 2 (b), and the revenue 
account for Indian business for the preceding year affords ‘more reliable data” for computa- 
tion under r. 2 (a), and the greater of the two computations can be accepted by the revenue 
authorities. 


APPEAL from the decision of the Bombay High Court reported at 47 Bom. L. R. 
195, where the facts are set out at length. 


J. Millard Tucker K. C. and R. K. Handoo, for the appellant. 
Cyril King K. C. and A. G. Trube (for L.C. G. Dixon), for the respondent. 


Sıx Jonn Beaumont. This is an appeal from a judgment and order of the 
High Gourt of Judicature at Bombay, dated October 6, 1944, upon a reference 
made to that Court under s. 66(1) of the Indian Income-tax Act, 1922, raising two 
questions relating to the computation of the profits and gains of the Bombay branch 
of the respondent company (hereinafter called ‘‘ the assessees ’’). 

The assessees are a company incorporated in the Straits Settlement having their 
head office at Singapore and carrying on life insurance business in British India 
through their branch office at Bombay. It is therefore a company not resident in 
British India. The year of assessment is the year 1989-40, and the previous year, 
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that is the year of charge, is the calendar year 1988. The amendments to the 
Indian Income-tax Act, 1922, made by the Indian Income-tax (Amendment) Act, 
1989, which came into force on April 1, 1989, apply to the year of assessment. 
The a x 1922 as so amended by the Act of 1989 will hereinafter be referred to 
as “‘ the Act.” 

It follows from the above that the problem for determination relates to the 
proper method of computing the profits and gains of the Indian branch of a non- 
resident life insurance company, and such problem arises, not under rules 25 and 
85 of the old Indian Income-tax Rules, but under the rules contained in the schedule 
to the Amending Act of 1989. 

Section 8 of the Act, which is the charging section, draws no distinction between 
resident and non-resident assessees. Section 4(1) provides that the total income 
of any previous year of any person includes all income, profits and gains from what- 
ever source derived which (a) are received or are deemed to be received in British 
India in such year by or on behalf of such person, or (c) if such person is not resident 
in British India during such year, accrue or arise or are deemed to accrue or arise 
to him in British India during such year. Income is deemed to accrue or arise 
under the provisions of s. 42 of the Act. Section 10(7) of the Act enacts that : 

“Notwithstanding anything to the contrary contained in ss. 8, 9, 10, 12 or 18, the profits and 
gains of any business of insurance and the tax payable thereon shall be computed in accordance 
with the rules contained in the schedule to this Act.” 


The rule-making power is contained in s. 59 of the Act. The schedule is headed 
“Rules for the Computation of the Profits and Gains of Insurance Business ” 
and the following rules or portions of rules are relevant in this appeal : 

“1. Tn the case of any person who carries on, or at any time in the preceding year carried on, 
life insurance business, the profits and gains of such person from that business shall be computed 
separately from his income, profits or gains from any other business. 

2. The profits and gains of life insurance business shall be taken to be either— 

(a) the gross external incomings of the preceding year from that business less the management 
expenses of tliat year, or F 

(b) the annual average of the surplus arrived at by adjusting the surplus or deficit disclosed 
by the actuarial valuation made for the last inter-valuation period ending before the year for 
which the assessment is to be made, so as to exclude from it any surplus or deficit included therein 
which was made in any earlier inter-valuation period and any expenditure other than expenditure 
‘ which may under the provisions of section 10 of this Act be allowed for in computing the profits 
and gains of a business, whichever is the greater... 

8. In computing the surplus for the purpose of rule 2,— 

(a) one-half of the amounts paid to or reserved for or expended on behalf of policy-holders 
shall be allowed as a deduction :”’ 

The provisos to, this rule.are not relevant. 

“4, Where for any year an assessment is made in accordance with annual average of a surplus 
disclosed by a valuation tor an Inter-valuation period exceeding twelve months then, in computing 
the tax payable for that year, credit shall not be given in accordance with sub-section (5) of 
section 18 for the tax paid in the preceding year. but credit shall be given for the annual average 
of the income-tax paid by deduction at source from interest on securities or otherwise during such 
period.” : 

Rule 5 contains various definitions including definitions of ‘gross external 
incomings”’ and ‘‘ management expenses.” 

“3. The profits and gains of the British Indian branches of an insurance company not resident 
in British India, in the absence of more reliable data, may be deemed to be the proportion of the 
total world income of the company corresponding to the proportion which its British India pre- 
mium income bears to its total premium income. For the purpose of this rule, the total world 
income of life insurance companies not resident in British India whose profits are periodically 
ascertained by actuarial valuation shall be computed in the manner Jaid down in these rules for 
the computation of the profits and gains of life insurance business carried on in British India.” 

Before the Income-tax Officer the assessees produced exh. T-A which is headed 
“Consolidated statement of Indian Fund for the Triennium commencing Ist 
January, 1985 to 81st December 1987, showing the actuarial surplus for the said 
triennium of the Indian business separately prepared at Singapore.” ‘This 
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document will be referred to as “the triennial valuation.” The assessees also 
produced exh. T-C which is headed “Revenue account for Indian business for 
the year ended 81st December, 1988,” and which contained on the credit side an 
item ‘Interest Rs. 4,57,424.” The Income-tax Officer held that the triennial 
valuation provided ‘‘ more reliable data ” for the purposes of r. 8 and he calculated 
the profits and gains of the Indian business under r.2(b) on the basis of this docu- 
ment. He then calculated the profits and gains under r. 2(a) by reference to the 
proportionate rule laid down in the latter part of r. 8. Finding the profits and 
gains under r. 2(a) greater than the profits and gains under r. 2(b) he based his 
assessment on the former. No one supports the method adopted by the Income-tax 
Officer for computing the proñts and gains under r. 2(a) and his order need not be 
further discussed. 

The assessees appealed to the Appellate Assistant Commissioner, who agreed 
with the Income-tax Officer that the triennial valuation provided ‘‘ more reliable 
data ’’ within r. 8 for calculating the profits and gains under r. 2(b), and that was 
not disputed. The Assistant Commissioner however disagreed with the method 
adopted by the Income-tax Officer for calculating the profits and gains under r. 2(a) 
and held that the Revenue Account, exh. T-C, provided ‘‘ more reliable data ” 
within r. 8 for calculating the income under r. 2{a) since he considered that the 
item of interest Rs. 4,57,424 could be accepted as the gross external incomings ~ 
for the purpose of r. 2(a). As the amount of profits and gains calculated under 
r. 2(a) was greater than that calculated under r. 2(b) the Assistant Commissioner 
based the assessment on the figures arrived at under r. 2(a). 

The assessee then appealed to the Appellate Tribunal. In the memorandum 
of appeal objection was taken to the figure of Rs. 4,57,424 being treated as gross 
external incomings and it was alleged that that figure in the revenue account did 
not represent an actual receipt of income, and complaint was further made that the 
Appellate Assistant Commissioner did not inform the assessees that he was proposing 
to assume the item of interest appearing in the revenue account as the gross 
external incomings of the Indian business. 

The Appellate Tribunal disagreed with the view taken by the Appellate Assistant 
Commissioner as to his construction of r. 8, and held that if there were ‘‘ more 
reliable data ” available within the meaning of that rule a computation under 
r. 2(a) or r. 2(b) was not called for. After a full discussion of the facts and the law 
the Tribunal held that the triennial valuation provided ‘‘ more reliable data” 
in terms of r. 8 and that the assessment must be computed upon the data given in 
that statement. The Tribunal considered that r. 2 applied to all insurance com- 
panies whether resident or non-resident so far only as related to adjustments and 
allowances envisaged in that rule. 

At the request of the Commissioner of Income-tax, Bombay, Sind and Baluchi- 
stan, the Tribunal referred two questions for the opinion of the High Court at 
Bombay under s. 66(1) of the Act. The questions were : 

(1) Is the scope of the expression “more reliable data” occurring in r. 8 of the schedule to 
the Income-tax Act, confined to the higher of the two computations under r. 2(a) and r. 2(b) of 
the said schedule ? or 

(2) Whether the separate actuarial valuation statement for the Indian business has rightly 

een held by the Tribunal to contain “more reliable data” for the purpose of r. 8 of the said sche- 
dule ? 

The reference was heard by a bench consisting of Sir Leonard Stone G. J. and 
Mr. Justice Kania (as he then was). The Court made some verbal alterations in 
the first question as mentioned later, and as so amended answered the first question 
in the negative, and the second question in the affirmative. 

The learned Chief Justice thought that the application ofr. 2 should be excluded 
altogether and continued : 

“In my judgment, the ‘reliable data’ referred to in r.8, is the data necessary to assess the pro- 
fits and gains of a branch business by some recognised business method which can be applied 
having regard to the manner in which the insurance company conducts its affairs.” 

Such a method of assessment ignores s. 10(7) of the Act which requires the profits 
and gains of any business of insurance to be computed in accordance with the rules. 
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Nor do their Lordships think that there is any recognised business method of 
ascertaining the profits derived from life assurance business, the liabilities of which 
must necessarily depend on actuarial calculations and valuations. The learned 
Chief Justice agreed with the Appellate Tribunal in thinking that the triennial 
valuation afforded “more reliable data” within the meaning of r. 8, and that the 
poe and gains should be computed on the basis of that document. But it is to 

e observed that if r. 2 is not applicable, there is no authority for computing 
profits of 1988 on the figures of a period which expired before that year. 

Mr. Justice Kania was not prepared to say that r. 2 never applied to non-residents, 
but he thought that it could not be applied to the Indian branch of a non-resident 
insurance company. He pointed out that the gross external incomings and the 
management expenses as defined in r. 5 are not in terms confined to the incomings 
and expenses of the Indian branch of a non-resident assessee. Whilst this is 
perfectly true, their Lordships think that the application of the rules in the schedule 
must of necessity be controlled by reference to the subject-matter to be taxed. 
A non-resident is only liable to tax in respect of profits and gains which are either 
received or deemed to be received in British India, or which accrue or arise or are 
deemed to accrue or arise in British India. Their Lordships think that in calculat- 
ing the profits and gains of the Indian branch of a non-resident company under 
r. 2(a) the gross external incomings and the management expenses are confined 
by the context to those of the Indian branch. In this connection reference may 
be made to s. 42(3) of the Act. Cases may well arise in which it proves impractica- 
ble to supply the necessary data relating to an Indian branch with the result that 
in such cases there may be no ‘“‘ more reliable data ” to take the case out of r. 8. 

In their Lordships’ opinion in assessing the profits and gains of the Indian branch 
of an insurance company not resident in British India recourse must be had in the 
first instance to r. 8 which is the only rule dealing specifically with that subject. 
In the absence of ‘‘ more reliable data ” the profits and gains must be computed 
on the proportionate basis laid down in the rule. In that case no other rule is 
relevant, except for the purpose of computing the total world income which has 
to be apportioned. If there is ‘‘ more reliable data,” that is data more reliable 
for computing the profits and gains of the Indian business of the assessee than those 
on which the proportionate rule is based, then r. 8 passes out of the picture and by 
virtue of s. 10(7) of the Act the computation of profits and gains must be made 
under the other rules in the schedule which are appropriate. Their Lordships 
feel no doubt that r. 2 extends to the life insurance business of all persons whether 
or not resident in British India. Rule 2(b) replaces the old r. 25 which was confined 
to life insurance companies incorporated in British India, but there is no such 
limitation in r. 2 which in terms draws no distinction between residents and 
non-residents. Unless the rule applies to non-residents, they would lose the valuable 
privilege conferred by r. 8: nor would r. + apply. Furthermore r. 2(b) is the only 
rule which enables profits and gains to be computed on the annual average disclosed 
by an actuarial valuation ‘made for the last inter-valuation period ending before 
the year in which the assessment is to be made. Insurance companies usually 
get out an actuarial valuation for a quinquennial or triennial period which is all 
that they are required to do by s. 18 of the Assurance Act, 1988, and some statutory 
authority for treating the triennial or quinquennial valuation as the basis for 
computing the profits of a particular year seems essential. Without r. 2(b) it 
would seldom be possible in the case of a life insurance business to find ‘‘ more 
reliable data ” within’r. 8. ` 


Their Lordships think that the view taken by the Appellate Assistant Com- 
missioner was correct. The tiiennial valuation afforded ‘‘ more reliable data” 
for computing profits and gains under r. 2(b) and the Indian revenue account, 
exh. T-C (subject to the question of figures mentioned below), afforded “‘more 
reliable data ” for computation under r. 2(a), and the greater of the two computa- 
tions can be accepted by the revenue authorities. As already noted the assessees 
in their appeal to'the Appellate Tribunal challenged the figure of interest in the 
revenue account as representing gross external ee In the view which the 
Tribunal took of the case it was not necessary to decide this point. Mr. Tucker 
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on behalf of the Commissioner agreed that it would be open to the assessees to 
raise this matter when the case is referred back to the Tribunal under s. 66(8) 
ofthe Act. Their Lordships will only say therefore that they think that the reyenue’ 
authorities are entitled to accept the figure of interest in the revenue account as 
representing the gross external incomings for the`year unless the assessees produce 
satisfactory evidence to show what the true figure of gross external incomings 
should be. 

The first question for determination as amended by the High Court reads : 

“Is the scope of the expression ‘more reliable data’ occurring in r. 8 of the schedule to the 
Income-tax Act confined to the data required for arriving at the higher of the two computations 
under r. 2 (u) and 2 (b) of the said schedule ?” 


Their Lordships think that the question.is not happily expressed and does not admit 
of a simple answer in the affirmative such as the appellant claims. Rule 8 extends 
to British Indian branches of any insurance company not resident in British India, 
whilst r. 2 is confined to life insurance business. It is obvious therefore that 
*‘more reliable data’? under r. 8 might have to be employed in cases altogether 
outside the scope ofr.2. Their Lordships propose to answer question one by saying: 

“ The more reliable data referred toinr. 8 are to be employed for the computation 
of the profits and gains of the British Indian branches of a non-resident insurance 
company in accordance with the rules in the schedule appropriate to the case, 
including, in the case of a life insurance business, r. 2.” 

The second question does not call for an answer. Their Lordships’ views on 
the matter sufficiently appear in this judgment. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal be allowed and that'the first question referred to the High Court be answered 
in the manner above indicated. The respondents must pay the costs of the hearing 
in the High Court and of this appeal. 

Appeal allowed. 

Solicitor for appellant: Solicitor for High Commissioner for India. 

Solicitors for respondents: , Æ. F. Turner & Sons. 





Present : Lord Uthiwatt, Lord Morton, Lord Reid, Sir Madhavan Nair, and Sir John Reaumont. 


BADRIDAS DAGA v. COMMISSIONER OF INCOME-TAX, CENTRAL AND 
UNITED PROVINCES.* 


Indian Income-tau Act (XI cf 1922), Secs. 23 (3)(a), 4 (1) (b), 4 (1) (c), 4 (1), proviso—Income— 
Assessment—Foreign income of resident firn—Assessment of partner not ordinarily resident or a 
puriner not resident, 

Where the total income of a resident and registered firm has been computed by including 
in it income profits and gains accruing or arising to it without British India in accordance with 
the provisions ofs. 4 (2) (b) ofthe Income-tax Act, 1922, as amended by the Indian Income-tax 
(Amendment) Act, 1989, and is thereafter apportioned among its partners for inclusion in 
their individual assessment under 3.28 (5) (a)of the Act, a partner who is “resident but not 
ordinarily resident” partner of the resident firm is not entitled to treat his proportionate 
share of the profits so included as profits accruing or arising to him to the benefit of the 
second proviso to s. 4(Z) ofthe Act. Similarly, a “non-resident” partner of the resident firm 
is not entitled to exclude from his total income such proportionate share of the profits of 
the firm which acerue or arise to it without British India unders. 4 (1) (c) of the Act, 

Tue facts appear from the judgment. 


Sir Roland Burrow K. C. and R. P. Hills, for the appellants. 
J. M. Tucker K. C. and B. Sen, for the respondent. 


Lord Rem. The appellants inthis case were, during the material time, partners 
of the firm of Rai Bahadur Bansilal Abirchand which carried on business both 
within British India and elsewhere. Each appellant had a quarter share in the 
firm. The firm was a registered firm resident in British India within the meaning 
of the Indian Income-tax Act. The first appellant was not ordinarily resident 
and the second appellant was not resident in British India within the meaning of 


* Decided, December 20, 1948. Appeal from Nagpur. 
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that Act. A considerable part of the firm’s income arose or accrued outside 
British India and was not brought into or received in British India. The question 
‘in the present case shortly stated is whether the appellants are bound to include 
in their total incomes for the purpose of Indian income tax the whole of their 
‘shares of the firm’s income or whether they are entitled to exclude a proportion of 
those shares corresponding to the proportion of the firm’s income which arose or 
accrued outside British India. $ 

The appellants were assessed to income-tax for the year 1989-40 by the Income- 
tax Officer, Nagpur, in amounts which included the whole of their shares of the 
firm’s income for the previous year, They appealed unsuccessfully tothe Appellate 
Assistant Commissioner of Income-tax, Agra. They then appealed to the Income- 
tax Appellate Tribunal (Bombay Bench). This appeal was also unsuccessful and 
the appellants requested the Tribunal to state a case for reference to the High 
Court. The Tribunal made a joint reference to the High Court of Judicature at 
‘Nagpur by stating one case which covered the appeals of both appellants. The 
questions referred to the High Court were :— 

(1) Where the total income of a resident and registered firm of Rai Bahadur Bansilal Abir- 
chand has been computed by including in it income profits and gains accruing or arising to it 
without British India in accordance with the provisions of s. 4 (1) (L) of the Indian Income-tax 
(Amendment) Act, 1939, and is thereafter apportioned among its partners for inclusion in their 
individual assessments under s. 28(5)(a) of the Act, whether Seth Badridas Daga, who is a “resi- 
dent but not ordinarily resident” partner of the resident firm, is entitled to treat his proportionate 
share of the profits so included as profits accruing or arising to him ovtside British India so as to 
entitle him to the benefit of the second proviso to s. 4 (1) of the Act ? . 

(2) Where the total income of a resident and registered firm of Rai Bahadur Bansilal Abir- 
chand has been computed by including in it income profits and gains accruing or arising to it 
without British India in accordance with the provisions of s. 4 (1)(b) of the Indian Income-tax 
(Amendment) Act, 1989, and is thereafter apportioned among its partners for inclusion in their 
individual assessments under s. 28 (5) (a) of the Act, whether Seth Ramnath Daga, who is a “‘non- 
resident” partner of the resident firm, is entitled to exclude from his total income such propor- 
tionate share of the profits of the said firm which accrue or arise to it witLout British India, under 
8.4 (1) (c) of the Act ? : 


On February 11, 1944, the High Court at Nagpur made an order answering both 
these questions in the negative. The present appeal is against that order, leave 
to appeal having been granted by order of the High Court dated October 25, 1945. 

The decision of this case depends on the interpretation, of certain sections of the 
Indian Income-tax Act, including amendments made by the Indian Income-tax 
(Amendment) Act, 1989 and earlier amending Acts. 

It will be convenient to begin with s. 28 which deals with assessment. Some 
confusion arises from the fact that in the Act the words ‘‘ assessment ” and 
“‘assessee”’ are used in different places with different meanings. Section 2(2) 
defines ‘‘ assessee”’ as ‘‘ a person by whom income-taxis payable,” but the context 
‘in s. 28 makes it clear that down at least to the middle of sub-s.-(5)(a) ‘‘assessee” 
and “assessment” refer primarily to the computation of the amount of income and 
““assessee ’? means primarily a person the amount of whose income is being comput- 
ed. The section requires the Income-tax Officer to do two things : first to compute 

or “f assess”? a person’s total income, and then to determine the sum payable as 
tax. Sub-sections (1) to (4) set out alternative methods of computation or “‘assess- 
ment.” In the normal case the person’ whose income is being computed is the 
“person. who pays the tax and for that case these sub-sections also provide for the 
Income-tax Officer taking the second step and determining the sum payable as 
tax. But the case of a firm is specially dealt with by sub-s. (5). This sub-section 
only comes into operation after the total income of the firm has been computed or 
‘assessed’? under one of the earlier sub-sections. It draws a distinction between 
registered and unregistered firms. In the case of a registered firm the firm does 
- not itself pay income-tax and therefore the sub-section directs that the sum payable 
by the firm shall not be determined, but that each partner’s share of the firm’s 
income shall be included in the-assessment or computation of the total income of 
that partner. Thereupon the sum payable by that partner as tax is to be deter- 
mined on, the basis of that assessment which includes his share of the firm’s income, 
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It is now necessary to turn to s 4(7) of the Act, which defines total income. 
The parts of that sub-section relevant to the decision of this case are :— 

“Subject to the provisions of this Act the total income of any previous year of any person 
includes all income, profits and gains from whatever source derived which— _ 

(a) are received or are deemed to be received in British India in such year by or on behalf of 
such person or. 

(c) ifsuch person is not resident in British India during such year, accrue or arise or are deemed 
to accrue or arise to him in British India during such year : 

Provided....that, in the case of a person not ordinarily resident in British India, income, 
profits and gains which accrue or arise to him without British India shall not be so included unless 
they are derived from a business controlled in or a profession or vocation set ; up in India or unless 
they are brought into or received in British India by him during such year.” 

It was argued for the appellants that the provisions of s. 4 limiting the liability 
of persons not resident or not ordinarily resident in British India must be applied 
universally so as to qualify or even override any subsequent provision in 
the Act dealing with a particular kind of income which is so framed as to exclude 
this limitation. This argument neglects the opening words of s. 4, ‘‘ Subject 
to the provisions of this Act,” and contradicts the principle that the Act must be 
read as a whole. In their Lordships’ view the question in this case is whether the 
provisions of the Act which deal with partnership income can be reconciled with an 
intention to exclude from the total income of partners not resident or not ordinarily 
resident in British India a part of their share of the firm’s income in respect of 
income accruing to the firm from outside British India. 

The second proviso to s. 28(5) (a) deals with partners not resident in British 
India. It provides that the share of such a partner shall be assessed on the firm 
at the rates which would be applicable if it were assessed on him personally, and 
it makes no provision for any deduction from that share in respect of any part of 
the partnership profits having arisen outside British India. It is difficult to 
understand why no reference was made to any such deduction if it was intended 
that any such deduction should be made. If no deduction is intended to be 
allowed in this case, there is no reason to hold that any deduction is permissible in 
any other case of a partner not resident or not ordinarily resident in British India. 

If the appellant’s contention is correct, it would be necessary for the Income- 
tax Officer not only to determine the total income of each firm as he is directed 
to do by s. 28 but also to determine what part of that income was such that if it 
were the income of a person not resident or not ordinarily resident in British India 
it would not be-part of his total income within the meaning of the Income-tax Act. 
Without such a determination it would not be possible to assess the taxable 
income of a non-resident partner. But there is nothing to require the Income-tax 
Officer to undertake this task. 

It may be that if those difficulties were overcome, the relief sought by the appel- 
lants could be worked out satisfactorily in cases where the firm made profits both 
within and without British India, but great difficulties would be encountered in a 
case where a firm made profits in British India but incurred losses in its foreign 
business. It is not at all clear what the taxable income of a non-resident partner 
would be in such a case, if the appellants’ contention were correct. 

These are some of the difficulties which would be encountered if it were held 
that the operation of s. 28 must be modified to meet the appellants’ contention. 
This contention would require much to be written into the section which is not 
there, would complicate its operation and would lead to practical difficulties. Their 
Lordships are satisfied that this section cannot be so modified: it must be taken 
as it stands. Moreover there are other sections such as s. 16(1) the terms of which 
are almost equally difficult to reconcile with the appellants’ contention. Their 
Lordships therefore hold that this contention is not well founded and that the 
decision of the High Court at Nagpur was correct. 

Their Lordships will humbly advise His Majesty that this appeal be digmiésed: 
The appellants will pay the costs of the appeal. 

: Appeal dismissed. 
' Solicitors for appellants: Hy. S. L. Polak & Co. 
Solicitor for respondent: Solicitor for High Commissioner for India. 
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Present : Lord Oaksey, Sir Madhavan Nair, and Sir John Beaumont. 
HUBERT P. JAMES v. GULAM HUSSEIN PAKSEEMA.* 
Will—Witl of living person whether evidence—Admission in such will how far evidenze--Partnershp, 
proof of. 

A will takes effect on the death of the testator, and during his lifetime is an ambulatory 
document, revocable at any moment, having no legal effect whatsoever. It is a secret and 
confidential document which the executant is never ordered to produce. 

Quaere, whether the will of a living person can ever be relevant to support a legal claim ? 

In June 1926, the plaintiff purchased a restaurant with his own money and in his own 
name. The arrangement between him and the defendant was oral, but in August 1083 the 
plaintiff set down in writing the terms of arrangement, which were that 2/8rds of the profits 
of the restaurant to “go to defendant as manager, and 1/8rd of it was to go to plaintiff 
as financier, and that if the defendant desired to become a partner he could do so on payment 

_ of 2/3rds of the sum spent on the restaurant with interest at € per cent. per annum. In 
August 1037, the plaintiff made a will, which he revoked in August 1940, and in which he 
stated that the defendant was his partner in the restaurant business. In 1944 the plaintiff 
filed a suit claiming that the defendant was his employee, but the defendant contended that 
he was a partner in the business. Both parties went into the witness-box and gave evidence 
which was dishbelieved. On a consideration of written evidence in the case :— 

Held, (1) that the writing of August 1986 was a most important contemporary document 
which correctly stated the terms agreed between the parties; 

(2) that, assuming the admission in the will of a living person to be proved; its scope must 
be determined not only, as with all written admissions, with reference to the whole document 
in which it appeared but also in the light of the fact that that document was not intended to 
take effect until the death of the person making the admission; 

(3) that so regarded the admission went no further than to admit that on the death of the 
plaintiff the defendant was Lo be treated as his partner and the estate was to be distributed 
on that basis unless the will was revoked; 

(4) that there was no justification for treating the will as admitting the existence of a 
partnership elfective before the death of the testator with all the consequences which would 
llow Crom such a relationship ; 

(5) that therefore the plaintiff was the sole proprietor cf the restaurant business. 


Surr for declaration. 

- The plaintiff, Hubert P. James, was a marine engineer. He had effected savings, 
which he was minded to invest in business. 

On June 15, 1986, he purchased a going concern, viz.a restaurant business in 
Bombay for Rs, 10,000. He placed it in charge of Gulam Hussein Pakseema 
(defendant), who was his friend and who knew the business. The terms arranged 
between them were oral; but in August 1986 the plaintiff reduced the terms into 
writing. The terms so reduced were that the defendant was employed as a mana- 
ger who was to receive 2/8rds of the profits of the business, and the remaining 1/8rd 
was to be kept by the plaintiff; and thatif thedefendant contributed 2/8rds of the 
capital, he was to be admitted as a partner with 2/8rds share in the profits. In 
August 1987 the plaintiff made a will in which he repeated the terms of employment 
of the defendant as above; but he recanted the will in August 1940. Differences 
arose between the parties, as the result of which the plaintiff dismissed the défendant 
on August 24, 1940. 

On February 21, 1941, the plaintiff sued for a declaration that the defendant 
was his servant and not his partner, for recovery of Rs. 8,412-6-0 which the defend- 
ant owed to him in the business, and for taking accounts. 

The defendant denied the allegations of the plaintiff and counter-claimed that 
he was the partner of the plaintiff in his business, that the partnership stood dis- 
solved on August 27, 1940, and that he might be awarded such sum as might be 
found due to him on the dissolution. 

” The suit was heard by Bhagwati J., who on December 22, 1944, disbelieved the 
oral evidence adduced by the parties, and on consideration of documentary 
evidence held that the plaintiff was the sole proprietor of the.business, that the 
defendant was not a partner of the plaintiff and that no amount was due by the 


- * Decided, January 11, 1949. Appeal from Bombay. ne 
L. R.—80. 
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defendant to the plaintiff. A reference was made to the Commissioner ‘‘to 
ascertain the amount due by the plaintiff to the defendant in respect of the defend- 
ant’s 2/8rds share in the net profits of the business of the restaurant from June 19, 
1986, to August 27, 1940.” 


The plaintiff as wellas the defendant appealed. The appeals were heard by Kania 
Ag. G.J. and Chagla J. on October 4, 1945, when their Lordships held that the 
defendant was a partner of the hears in the business, that the partnership was 
dissolved on August 27, 1940, and that the shares ofthe plaintiff andthe defendant 
were 1/8rd and 2/8rds respectively. A reference was made to the Commissioner 
“to tdke an account of the partnership dealings and affairs.” 


The pleintiff appealed to His Majesty in Council. 


Sit W. W. K. Page, P. V. Subba Rao and J. E. Moses, for the appellant. 
J. M. R. Jayakar and L. E. H. Fellows, for the respondents. 


Sır Jonn Besumont. This is an appeal from a judgment and decree of the 
High Court of Judicature at Bombay passed in its appellate jurisdiction dated 
October 4, 1945, in part reversing and in part confirming a decree of that Court 
passed in its ordinary original civil jurisdiction on December 22, 1944. 

The main question in this appeal is whether the appellant, who was the plaintiff 
in the suit, and the respondent, who was the defendant, were partners in a restaur- 
ant business, or whether the defendant was an employee of the plaintiff in the 
business entitled to a share of the profits as remuneration for his services. The 
appellant also claimed from the respondent a sum of over Rs. 8,000 alleged to be 
due in respect of food and other necessaries supplied to the respondent and his 
family from the business. This last claim failed in both the Courts in India and 
has not been raised before the Board. At the trial Bhagwati J. held that the 
defendant was an employee of the plaintiff; the appeal Court held that they 
were partners. ; i 

Bhagwati J. in a very long, but admurably clear, judgment discussed all the 
evidence in detail, and gave his reasons for regarding the only important oral 
evidence, namely that of the appellant, the respondent, andof one B.D. Engineer 
called on behalf of the respondent, as unreliable. The evidence was also discussed 
in some detail in the Court of appeal. Their Lordships will not again go through 
the evidence in detail, but will confine their judgment to the matters on which 
the Courts in India differed. 

In the month of June 1986, the Pioneer Coffee House, then known as ‘‘ Cafe 
Chevalier,” situate in Churchgate Street in the Fort area of Bombay, was purchased 
by the appellant in conjunction with the respondent, and the question for deter- 
mination relates to the rights which the parties then acquired in the business. 
The arrangement between the parties was oral, but in August, 1986, the appellant 
set down in writing ina document (Ex. A) what he alleged to be the terms of the 
arrangement. More particular reference will be made to this document later. 
It is not disputed that the appellant paid the whole of the purchase money amount- 
ing to Rs. 1,150, that the sale-deed of the premises dated June 19, 1086 (Ex. 10) 
was in his name, as were all the licences and authorities necessary to enable the 
business ta be carried on. These comprised a licence for the sale of tobacco, an 
eating house licence, and an authority from the Commissioner of Police enabling 
the restaurant to be kept open until 12-80 a.m., all of which were granted to the 
appellant as proprietor of the restaurant. As the purchase money was provided 
by the appellant and all the documents relating to the business were in his name, 
the burden lies heavily upon the respondent tc show that he was interested in the 
business as a partner, f 

At the date when the purchase was effected the appellant was a marine engineer 
employed by the Merchant Steam Navigation Co., Ltd., and was frequently at sea. 
The respondent had been engaged for many years in the catering business but 
had met with reverses, and in 1985 a decree of the High Court had been passed 
against him under which he was liable to pay a sum of approximately Rs. 900 
for costs, In the litigation in which this decree had been passed the said B. D. 
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Engineer, then an articled clerk of the respondent’s solicitors but afterwards an 
advocate, had acted for the respondent, and a friendship had sprung up between 
them. On the occasion of the purchase of -the Pioneer Restaurant, Engineer, 
on the suggestion of the respondent, acted both for him and the appellant, and 
thereafter he continued to help the parties in the business of the restaurant. It 
is the respondent’s case, which was supported by Engineer in the witness box, that 
the purchase of the restaurant was made by the appellant and the respondent in 
partnership, the share of the appellant being one-third, and the share of the 
respondent being two-thirds, and that the documents were all to be in the name 
of the appellant in order to conceal the interest of the respondent from his creditors. 
It is the case of the appellant that he was the proprietor and the respondent was 
his manager on the terms mentioned in Ex. A. 

In or about the month of August 1986, the. appellant, whilst on board his ship, 
wrote out the terms upon which he alleged that the business had been purchased 
as between himself and the respondent, and handed over the document which is 
Ex. A to-Engineer. Clauses IV to VII of this document are in the following terms : 

‘IV. The basis of the Agreement entered into between Mr. Hubert James on the one side and 
that of Mr. Gulam Hussein on the other are :~-that two-thirds of the profit will be his share, as 
his remuneration as manager of the restaurant. The other one-third goes to me as financier of 
the same. - 

V. Should Mr. Ghulam Hussein, after the restaurant starts to pay, desire to acquire a part- 
nership in the same, on his-son’s Ali orthat of his wife’s name, he may do so by paying two-thirds 
of the sum spent on the restaurant, at interest of 6 per cent. per annum. The same may be paid 
in instalments from time to time till the above sum is paid in full. When two-thirds of the capital 
will then be his. The other one-third will still remain as mine, sharing the profits in the ratio 
of two to one, i.e., 2 Gulam Hussein and 1 Mr. James. 

VI. The whole management of the restaurant is in his hands. He stands to lose nothing, 
but to gain everything. If Mr. Gulam Hussein is the man I believe him to be, he will for his 
own interest work up the business. The materials are there, only it wants working up. I am 
positive the restaurant must pay and that handsomely in a year or two at the most. Provided 
Mr. Gulam Hussein gives of his best. __ 

VII. The restaurant has been financed by me not for my own personal gain, but solely on 
behalf of Mr. Gulam Hussein, as a token of friendship towards him. To enable him to take 
once again that position he once held in the restaurant business and his community. All I ask 
in return is honesty and straightforwardness on bis part in the affairs of the restaurant. He must 
think it his own and so keep down as far as possible all unnecessary expenditure, It will be to 
his own advantage because the sooncrit pays, the sooner he will be admitted to partnership.” 

This document.was not signed, but is admittedly in the handwriting of the 
appellant. It was undated, but certain endorsements made upon it by Engineer 
in August 1986 show that, it was executed at about that time, and this has not 
been disputed. 

The learned trial Judge accepted this document as correctly stating the terms 
of the arrangement between the parties and considered it to be the bedrock of 
the appellant’s case. In appeal the learned Judges thought the document of 
very little value as it merely served to corroborate the evidence of a discredited 
witness. Chagla J. (as he then was) who delivered the leading judgment expressed 
himself in these terms : 7 


“ Tt is a statement made by the plaintiff in writing at or about the time recording what in 
his view were the terms of the agreement. At the bighest it is corroborative evidence on behalf 
of the plaintiff and be it noted that it is not corroboration by any independent testimony but 
it is corroboration by himself. Now I have already pointed out that as far as the oral testimony 
of the plaintiff is concerned, it has heen thoroughly discredited by the learned Judge. If the 
substantive evidence itself is tainted and unworthy of credence, it is rather surprising for 
Mr. Munshi seriously to ask us to attach importance to the corroboration of that substantive 
evidence by that very man who had been called by the learned Judge a liar.” 


The learned Acting Chief Justice who delivered a concurring judgment dealt 
with Ex. A in these terms : 


“ On the plaintiff's own admission it was subsequently written out by him. Therefore, to 
put it at its highest, it is only a piece of corroborative evidence. It the plaintiff's substantive — 
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oral evidence on the question of initial agreement is disbelieved, thie document loses much of its 


M 


/ 


value because if the substantive evidence is rejectéd there cannot be anything to corroborate.” y 


With all respect to those learned Judges: their Lordships are unable ‘to follow 

this reasoning. Plainly a-document written in 1986 could not corroborate evidence 
to be given ‘by the writer eight years later. The fact that in 1944, when the 
parties were at arms length, the appellant gave untrue evidence in the witness box, 
does not afford an adequate reason for supposing that in August, 1986, he delibera- 
tely misrepresented an arrangement arrived at two months earlier. In August, 
1986, the parties were on friendly terms, and the appellant had no motive for 
misrepresenting the arrangement arrived at ; ‘whilst the fact that he handed the 
document to Engineer, the friend and legal adviser of the respondent, seems a 
sufficient guarantee that the appellant himself thought that he was correctly 
stating the arrangement arrived at. The evidence of Engineer relating to this 
document is in the view of their Lordships, as it was in the view of’ the trial Judge, 
manifestly false. He professed in the first instance not to remember whether he 
bad ever read the document. Eventually he said that when he read the document 
it had struck him that the appellant was trying to resile from the agreement arrived 
at between the parties, but that he kept silent for fear of causing a rupture between 
the parties. In their Lordships’ opinion, Engineer must have read the document, 
otherwise he would not have known whether to keep it or destroy it. If the 
respondent was to be a partner in the business, Engineer must have realised that 
the document completely misrepresented the position, and his plain duty was to 
bring the matter to the attention of the parties. There was no reason for fearing 
a rupture at that time when the business had only just commenced, and Engincer 
must have realised the importance of putting the arrangement between the parties 
on a proper and agreed basis from the start. In their Lordships’ view the only 
explanation of Engineer’s conduct is that he was satisfied that Ex. A correctly 
stated the agreement arrived at. 
. Their Lordships would observe thatthe arrangement embodied in Ex. A seems 
to have been a very natural one for the parties to have made in the circumstances 
in which they were placed. The appellant would hardly desire to have as a‘partner 
a man who was in financial difon ties, with a creditor who was in a position to 
attach the share of a- partner under O. XXI, r. 49. So far as the respondent was 
concerned he was to be employed in the class of work to which he was accustomed. 
He was to receive as his remuneration two-thirds of the profits of the business, and 
he was relieved of the risk of losing the good will built up by his exertions by 
the right secured to him to acquire a two-thirds share in the business. He would 
seem to have been better off than if-he had been a partner liable to vue debts of 
the firm and to have his interest attached by his creditors. - - 

Their Lordships are in agreement with the learned - trial ‘Tudge in Kadia 
Ex. A as a most important contemporary document which correctly stated the 
terms agreed between the parties, ánd further in thinking that all the later docu- 
ments treated the appellant as the proprietor of: ‘the business for ‘no other reason 
than that he was in fact such proprietor. — <- 

In the Court of Appeal,‘ the’ learned ‘Judges cohsidered - that the really daiva 
document i in the case-was a will executed by thé-appellant’ on August 20, nas 
Clause 4 of this document was in the following terms : 

- “4. I have during my: lifetime invested a part of my estate in a business now carried on 
under the name and style of the Pioncer Coffee House at Churchgate Street, Bombay. I have 
agreed with one Gulam Hussein Pakseema to carry on the said business in partnership with 
him, his share in the said business being 2/8 whereas my.share in the same being 1/3. At 
the request of my anid partner, I have contributed the whole of the capital for the time bcing 
employed in the said business including my said partner's share in it and it has been agreed 
hetween myself and my said partner that the 2/3 part of the capital advanced hy me.to the 
partnership in excess of my share for the time being in the said partnership firm should be 
treated as a Ioan from me to my said partner and I ‘8L.ould be entitled to charge'interest thereon 
at the rate of six per cent. per annum. T hereby direct my Trustees that if my said partner 
is not able to repay to me during my, lifetime the amount of the said advances made ‘by me for 
his share of the capital my Trustees Bhati: vat the request “óf the “gay” “Bojonji Dinshaji Engineer 
absolve the said Gulain Husseiù Pakseeine or in’ casé of his death the person or persons entitled’ 
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, to his estate from payment of the interest on the said loan or both the principal amount and 
interest in respect of the entire loan or the balance thereof for, the time being payable by him, 
provided ‘ however that it shall be entirely in the absolute discretion of my said Executor 
and Trustee Bejonji Dinshaji Engineer whether to release my said partner or incase of his death 
such person or persons interested in his estate from the whole or any part of such liability without 
repayment by him or them of the said Joan or any part of it as aforesaid.” 


This will in a sealed cover was deposited in the office of the District Registrar, 
Bombay, on August 80, 1987, under the Indian Registration Act-and was revoked 
by the appellant in August, 1940. The plaintiff in the witness-box gave evidence 
that he did not understand the terms of the will, and that Engineer had not correctly 
carried out his instructions, but as the learned trial Judge emphatically rejected 
this evidence, it must be accepted that the appellant appreciated the contents of 
the document. f 

It is strange that none of the three Judges who dealt with this case in India, 
and none_of the counsel engaged on behalf of the appellant, nor the counsel 
who signed the appellant’s case before the Board seem to have considered that 
the Court was doing anything unusual in acting upon the will of a living person, 
a will, too, which had been revoked before the commencement of the suit. The 
document was throughout referred to as a will and apparently regarded as entitled 
to the same degree of solemnity and importance as would have attached to it had 
it been in truth a will, that is the will of a deceased person. A -will takes effect 
on the death of thé executor and during his lifetime is an ambulatory document, 
revocable at any moment, having no legal effect whatsoever. It is a secret and 
confidential document which the executant is never ordered to produce. In 
India, where a will may be deposited with the Registrar under the Indian Registra- 
tion Act, the terms of the Act ensure that the contents remain secret until the death 
of the executant. [See ss. 42-45, s. 55(4), s. 57(2) ]. 

Apart from this case their Lordships know of no case, and the industry of 

counsel has produced none, in which any Court has founded or supported a legal 
right on the will of a living person. However the appellant, da might have 
destroyed his will after revoking it and have resisted, successfully their Lordships 
think, any attempt to make him disclose its contents, adopted neither of these 
courses. He allowed the document to be put in evidence without objection. In 
‘these circumstances, their Lordships, without expressing any opinion upon the 
wider question whether the will of a living. person can ever be relevant to support 
a legal claim, will deal with the argument of the respondent on the assumption 
that the admission contained-in the document was proved. Thg respondent 
argues’ that here is a piece of paper containing, over the signature of the appe at 
an admission of a fact, and such admission can be proved and acted-upon although 
the document in which it is contained may not have the legal effect which ıt 
was intended to have. Assuming the admission to be proved, its scope must 
be determined not only, as with all written admissions, with reference to the 
whole document in which it appears, but also in the light of the fact that that 
document was not intended to take effect until the death of the person making 
the admission. The admission relied-on in this case is not specific as to the date 
or terms of the partnership, or the circumstances in which it was entered into ; 
it merely admits that the relation of partnership had been formed during the life- 
time of the testator. Their Lordships think that the admission goes no further 
than to admit that on the death of the appellant the respondent was to be treated 
as his partner, and the estate was to be distributed on that basis unless the will 
was revoked. In their Lordships’ view there is no justification for treating cl. 4 
of the will as admitting the existence of a partnership effective before the death 
of. the testator with all the consequences which would flow from such.a relation- 
ship. In their Lordships’ view therefore the will of the appellant has no bearing 
upon his relationship with the respondent. f Si 

The learned Judges in the Court of Appeal relied mainly on the admission 
in. the will, but considered that there were some other matters which supported 
the respondent’s case and these matters their Lordships will now consider. The 
first- matter relied. on related.to the hank accounts of the business. At first the 
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account with the Bank of India was in the names of the appellant and Engineer, 
but in 1988 it was transferred into the name ofthe appellant alone. In December, © 
1989, an account was opened in the names of the appellant and the respondent. 
The appellant says that he did this in order to show his confidence in the respondent 
who was becoming dissatisfied. The names of the parties were entered under a 
printed heading ‘‘ to be used in the case of firms and limited liability companies,’’ 
but the parties did not execute the form Ex. “Q” which, according to the evidence 
of a clerk from the bank, the bank required to be executed in the case of partners. 
There is nothing remarkable in an account being opened in the joint names of the 
proprietor of a business and his manager, though a joint account by itself would 
be more appropriate to partnership. It is not, however, the respondent’s case 
that the Auahi between the parties was changed in December, 1989, and 
regarding the partnership accounts from the inception af the business until the 
respondent was dismissed, they certainly do not support the respondent’s case. 

The learned Judges next considered two letters written by the respondent to 
the appellant dated respectively April 8 and November 22, 1989, and they 
thought that the latter letter particularly was one which could only have been 
written by one partner to another. Their Lordships have carefully considered 
that letter and are unable to take the same view. The respondent was making 
certain, alternative suggestions to the appellant as to the way in which their 
differences could be solved, and the second alternative suggestion was that an 
account should be taken of all the moneys invested in the shop by the appellant, 
the respondent was then to beg or borrow sufficient to pay off his share and then 
he was to be given a two-thirds sharein writing on stamped paper. This suggestion 
seems inconsistent with the existence of a partnership at that time, and the rest 
of the letter appears to be neutral. . 

The learned Judges also thought that certain accounts asked for by the appellant 
in his letter to his accountant dated December 18, 1989, implied a partnership. 
The accounts were : 

(1) Particulars of what had been from time totime put in by the appellant as capital ; 

(2) The net profits of the shop ; 

(8) The present value of the shop on the basis of what had been actually invested either 
as capital or from its profits ; S 

(4) Drawing of the respondent and appellant so far. 


Chagla J. thought that if the respondent was an employee the appellant would 
only require to know what the net profits were up to that date, But this overlooks 
the fact that profits had been put back into the business and of those profits the 
respondent was entitled to two-thirds. Their Lordships think that all the accounts 
asked for would be required whatever the relationship between the parties. 

The only other matter on which the learned Judges relied was the evidence 
of one Fielden, who was called on behalf of the respondent. He had been the 
manager of J. Walter Thompson and Co., which had entered into an agreement 
with the Pioneer Restaurant on September 18, 1986 (Ex. H.) Fielden stated 
in the witness box that up to the time of an interview on August 22, 1986, at 
which he, the appellant, the respondent and Engineer were present, he was under 
the impression that the respondent was the sole proprietor of the restaurant. His 
recollection as to this was plainly at fault because in answer to his letter of 
August 17, 1986, addressed to the respondent as the owner of the restaurant 
Engineer replied : 

“On hekalf of my client, the proprietor of the Pilot Restaurant, I beg to acknowledge 
receipt of your letter of the 17th instant, addressed to my client’s manager.” 
Fielden, said that on the day of the interview or possibly a day previous thereto 
he was informed by Engineer that the appellant and respondent were joint partners 
or joint proprietors of the Pilot Restaurant. He further said in answer to questions 
put to him by the Judge that his firm never knew the appellant and were not pre- 
pared to enter into an agreement with him alone, that they relied upon the 
experience and the business acumen of the respondent. The statement that Fielden 
was told by Engineer at the interview that the appellant and the respondent were 
partners was not accepted by the Judge and wag inconsistent with the evidence 
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of Engineer who said that throughout the interviews and negotiations with Fielden 
it was never represented by himself or by the respondent in his presence that the 
respondent was a'part proprietor of the business, and that so far as he knew Fielden 
was throughout given to understand that the respondent was the manager of the 
business and had acted throughout on that understanding. Fielden was no doubt 
an independent witness and the learned trial Judge rejected his evidence, not 
because he thought that Fielden was a false witness, but because he thought 
that his recollection of events which had taken place eight years before was at 
fault, and their Lordships agree with this view. The suggestion that Fielden 
believed the respondent to be a partner in the business and that his firm would 
not have entered.into an agreement except on that basis is disposed by the fact 
that that is what his firm did. The agreement of September 18, 1986, was made 
with the appellant as proprietor of the Pilot Restaurant and in two clauses the 
respondent was referred to as the manager. 

For the above reasons their Lordships agree with the learned trial Judge in 
thinking that the respondent failed to discharge the burden of proving that he was a 
partner with the appellant. ; í 

The learned trial Judge, after making a declaration that the respondent was a 
servant and not a partner of the app t in the business of the Pioneer Coffee 
House (which was the latest name of the Pilot Restaurant), referred the suit to 
the Commissioner of the Court for taking accounts 

“to take an account and ascertain the amount due by the plaintiff to the defendant in 
respect of the defendant’s two-thirds share in the net profits of the business of the Pilot Restaurant, 
the India Coffee House and the said Pioneer Coffee House from 19th June 1926, upto 27th August 
1940, save and except that the amount claimed by the plaintiff from the defendant as aforesaid 
shall nct be taken into account.” . 

Their Lordships think that these directions are too vague, if there is to be any 
hope of avoiding exceptions to the Commissioner’s report, and they would add to 
the direction quoted the following : 

“In taking such account the plaintiff is to be credited before the ascertainment of any profits 
with any capital put into the business by him but without interest and the defendant is to he 
debited with all sums drawn by him on account of profits.” 

Their Lordships do not propose to make any alteration in the order made by the 
trial Judge as to costs. 

Both parties appealed against the decree of the trial Court, the appellant in 
App. No. 16 of 1945 against the order dismissing his claim to Rs, 8,000 odd, and 
the respondent in App. No. 18 of 1945 against the order declaring him a servant 
and not a partner. The order of the appeal Court dismissing App. No. 16 is not 
affected by this judgment. In App. No. 18 the Court directed the taking of part- 
nership accounts and appointed a receiver and manager of the business with conse- 
quential directions. There is nothing on the record to show whether the receiver 
or manager is still in control of the business ; if he is, it would be inconvenient to 
discharge him before other arrangements can be made. The appellant therefore 
will be given liberty to apply to the High Court for the discharge of the receiver 
and manager. 

For the foregoing reasons their Lordships will humbly advise His Majesty 
that this appeal be allowed and that the decree made in App. No. 18 of 1945 
by the High Court of Judicature at Bombay on October 4, 1945, be set aside, 
except so far as such decree appoints a receiver and manager of the business and 
gives consequential directions. The appellant will have liberty to apply to the 
High Gourt at Bombay for the discharge of the receiver and manager. The decree 
ofthe same Court made in the exercise of its original civil jurisdiction on December 
22,1944, will be restored with the addition indicated above. Therespondent must 
pay the costs of the appeal to the High Court in India and of this appeal. 


Appeal allowed. 


Solicitors for appellant: Hy. S. L. Polak & Co. 
Solicitors for respondent : Cassavetti Coustas & Co. 


932 «==,  _ THE BOMBAY LAW BEPORTER. [vou., i. 


Present: Lord Porter, Sit Madhavan Nair, end Sir John Beaumont. 
N. S. VENKATAGIRI AYYANGAR v. THE HINDU RELIGIOUS ENDOW- 
- MENTS BOARD, MADRAS.* 
` Civil Proceduie Code (Act V of 1968), Sec. 115—High Court—R:cision jurisdiction. 
Section 116 of the Civil Procedure Code, 190S, applies only to cases in which no appeal 
lies, and; where the Legislature has provided no right of appeal, the manifest intention being 


that the order of the trial Court, right or wrong, shall be final. The section empowers ` 


the High Court to satisfy itself upon three matters, (1) that the order of the subordinate 
Court is within its jurisdiction, (2) that the case is one in which the Court ought to exercise 
jurisdiction, and (8) that in exercising jurisdiction the Court has not acted illegally, that is, 
in breach of some provision of law, or with material irregularity, that is, by committing 
some error of procedure in the course of the trial which is material in that it may have affected 
the ultimate decision, Ifthe High Court is satisfied upon those three matters, it has no power 
to interfere because it differs, however profoundly, from the conclusions of the subordinate 
Court upon questions of fact or law. 


Tue facts appear stated in the judgment. 
J. P. Eddy and Ralph Parikh, for the appellant. 


Sm Joun Beaumont. This is an appeal by special leave from a judgment. 


and order of-the High Gourt of Judicature at Madras dated November 6, 1944, 
which revised a judgment and decree of the Court of the District Judge of Ramnad 
at Madras dated August 7, 1948. 

The only matter which arises for determination in this appeal, and upon which 

ecial leave to appeal was granted, is whether the learned Judges of the High 
Co urt had amy power to interfere in revision with the said order of the District 
Judge. 

On July 1, 1907, one Naravana, the grandfather of the appellants, made a will 
by which he founded a temple and directed his male heirs to act as trustees of the 
temple. Narayana died in 1910, and in 1915 the family became divided. There- 
after each branch of the family managed the temple for one year in rotation. 

In 1927, the Madras Hindu Religious Endowments Act, 1927 (Mad. Act II of 1927) 
(hereinafter with its amendments referred to as the “Act”) was passed. The Act 
authorised the creation of a Hindu Religious Endowment Board and empowered 
it to take over control of temples dedicated to the use of the public. Section 68 
of the Act empowered the Board to settle a scheme of administration for the 
endowments connected with a math or temple. Section 84 of the Act was in the 
following terms :— 


“(1) If any dispute arises as to whether an institution is a math or temple as defined in 


this Act or whether a temple is an excepted temple, such dispute sLall be decided by the Board. 


(2) Any person altected by a decision under subsection (J) may, within one year, apply a 


to the Court to modify or set aside such decision ; but, subject to the result of such application, 
the order of the Board shall be final.” : P 


The respondent Board was duly constituted under the Act, and, in or about 
the year 1980, demanded a contribution under the Act for the upkeep of the said 
temple constituted by the will of Narayana from N. S. Narayana, another 
grandson of the testator, though representing a different branch from the appellants. 
The said N. S. Narayana objected to pay on the ground that the temple. was a 
private one. 

On January 15, 1981, the respondent, having decided to hold an in uiry under 
s. 84 of the Act, served a notice on N. S. Narayana informing him that his conten- 
tion that the temple was a private one, would be heard by the Board on February 
26, 1981, and that he should appear either in person or by counsel. 

On August 4, 1981, the r Ere having held an inquiry at which N: §. 
Narayana had been represen declared the temple to be a public one which was 
to be classed as an excepted one under the Act. The contention of the appellants 
is that the said N. S. Narayana was not at the date of these proceedings a trustee 


* Decided, January 14, 1949. Appeal from Madras. 
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of the temple, that the order was never served upon the trustees, and that the 
appellants are not bound thereby. i 
In 1988. the respondent asked Sadagopa, another grandson of the testator, to 
-make a contribution, out of the temple funds. The said Sadagopa objected to the 
levy on the ground that it was illegal. On September 8, 1988, the respondent 
ordered the cancellation of the contribution demanded from the temple funds. 

From 1988 to 1987 the respondent does not appear to have made any further 
demand for contribution; but in 1988 the respondent asked for a contribution 
from the appellants, who refused to pay on the ground that the temple was a 
private one: In answer to such refusal the respondent, on January 19, 1938, 
wrote a letter to the appellants in the following terms :— 

i Sir, 

Reference—Your letter dated 3-1-1938, regarding recovery of contribution, I have to state 
that your contention that the temple is ‘ Private’ is untenable as the temple was alicady declared 
by the Board in its Order No. 820, dated 4-8-1981, to be an ‘Excepted Temple’ as defiued in the 
Madras Hindu Religious Endowments Act, 1027, and ns that order has not been set aside by the 
Court.” 

On April 15, 1939, it appears that the respondent madc an order under s. 68 
of the Act that a scheme relating to the endowments of the said temple should 
be framed, and this was subsequently done. ; ; 

On January 19, 1989, thé appellants filed a petition O. P. No. 15 of 1939 purport- 
ing to be under s. 84(2) of the Act, asking for a declaration that the order of the 
respondent dated January 19, 1988, was without jurisdiction and void, to have that 
order set outside, and for a declaration that the said temple was a private temple. 

On October 16, 1989, the appellants appear to have filed a suit against the 
respondent and three others asking to have the said scheme set aside. 

The learned District Judge tried the petition and suit together and gave judgment 
on August 7, 1948, in both matters. He held that the temple was a private one 
and that the appellants were not bound by the order of the respondent made on 
August 4, 1981. On the petition he passed an order setting aside the alleged order 
of the respondent dated January 19, 1988, and declared the said temple to be a 
private one. The learned Judge was clearly in error in purporting to set aside 
the so-called order of January 18, 1988, because no such order existed: In the 
‘letter of that date the respondent merely informed the appellants that they were 
bound by the order of August 4, 1981. The effective part of the order of the 
learned District Judge was his declaration that the temple was a private one. 
In the suit the learned Judge passed a decree that the said scheme be set aside. 

From the order passed by the learned District Judge on the said petition an 
application for revision was presented to the High Court at Madras under s. 115 
of the Code of Givil Procedure, and there was also an appeal to the said Court from 
the decree passed in the suit. © 

.On November 6, 1944, the learned Judges delivered one judgment in both 
matters, In the suit they allowed the appeal setting aside the order of the lower 
Court so far as it held the said temple to be a private one and remanded the suit 
to the lower Court for a decision on certain issues raised in the suit. No appeal 
has been presented to His Majesty in Council from this order made in the suit, 
and such order is unaffected by this judgment. On the revision application 
Mr. Justice Mockett expressed the view that the decision of the case depended 
entirely on the construction of the will of Narayana. He considered that the 
conclusion of the learned Judge upon the construction of the will was so entirely 
out of accord with the meaning of the document that it required interference by 
the High Court, and that the wrong construction put upon the will by the learned 
District Judge involved such material misuse of jurisdiction as fo involve inter- 
ference by the High Court. Mr. Justice Kuppuswami Ayyar in a concurring 
judgment expressed the view that the High Court was justified in interfering in- 
revision under sub-s. (c) of s. 115 of the Code of Civil Procedure. 

` Section 115 of the Code of Civil Procedure is in the following terms :— 

“ The High Court may call for the record of any case which has been decided by any Court 
subordinate to such High Court and in which no appeal lies thereto, and if such subordinate 
Court appears 
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(a) to have exercised a jurisdiction Lot vested In it by law, or 

(b) to have failed to exercise a jurisdiction so vested. or 

(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as it thinks fit.” 

As long ago as 1884 in the case of Rajah Amir Hassan Khan v. Sheo Baksh Singh,1 
the Privy Council made the following observation upon s. 622 of the former Code 
of Givil Procedure which was replaced by s. 115 of the Code of 1908 (p. 289) : 

“The question then is, did the Judges of the lower Courts in this case, in the exercise 
of their jurisdiction, act illegally or with material irregularity. It appears that they had per- 
fect jurisdiction to decide the question which was before them, and they did decide it. Whether 
they decided rightly or wrongly, they had jurisdiction to decide the case; and even if they deci- 
ded wrongly, they did not exercise their jurisdiction illegally or with material irregularity.” 

In the case of Balakrishna Udayar v. Vasudeva Aiyar? the Board observed 
(p. 267) :— 

i “Tt will be observed that the section applies to jurisdiction alone, the irregular exercise or 
non-exercise of it, or the illegal assumption of it. The section is not directed against conclusions 
of law or fact in which the question of jurisdiction ia not involved,” 

In the present case the learned Judges of the High Court did not act upon this 
principle. They set aside the judgment of the District Judge because they 
considered that he had made a serious mistake in the construction which he had 
placed upon the will of the testator and they seem to have thought that a serious 
error of law could be corrected in revision. There have been, no doubt, decisions 
in some High Courts in India which lend support to the view upon which the 
Judges acted. The cases are collected in the 4th edition of Chitaley and Rao on 
the Gode of Civil Procedure, Vol. I, p. 1105. In Mohunt v. Khetter Moni Dassi,’ 
the High Court of Calcutta expressed the opinion that sub-s. (c) of s. 115 of the 
Code of Civil Procedure was ‘‘ intended to authorise the High Courts to interfere 
and correct gross and palpable errors of subordinate Courts, so as to prevent 
gross injustice in non-appealable cases.” This passage was dissented from by the 
Calcutta High Court in Enat Mondul v. Baloram Dey,* but was cited with approval 
by Lort-Williams J. in Gulabchand Bangur v. Kabiruddin Ahmed.’ Their Lordships 
can see no justification for any such view ; it would indeed be difficult to formulate 
any standard by which the degree of error of subordinate Courts could be measured. 
Section 115 applies only to cases in which no appeal lies, and, where the Legislature 
has provided no right of appeal, the manifest intention is that the order of the 
trial Court, right or wrong, shall be final. The section empowers the High Gourt 
to satisfy itself upon three matters (a) that the order of the subordinate Court is 
within its jurisdiction, (b) that the case is one in which the Court ought to exercise 
jurisdiction, and (c) that in exercising jurisdiction the Court has not acted illegally, 
that is, in breach of some provision, of law, or with material irregularity, that is, 
by committing some error of procedure in, the course of the trial which is material 
in that it may have affected the ultimate decision. If the High Court is satisfied 
upon those three matters, it has no power to interfere because it differs, however 
profoundly, from the conclusions of the subordinate Court upon questions of fact 
or law. No such matters arose in this case, and the order of the High Gourt upon 
the petition was without justification. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal be allowed, that the order made by the High Court at Madras on November 
6, 1944, upon the original petition No. 15 of 1989 be set aside and that the order 
on such petition made by the learned District Judge at Ramnad dated August 7, 
1948, so far as it declared the said temple to be a private one, be restored, Their 
Lordships, however, must not be understood as expressing any opinion upon the 
question whether the said temple is a private one or a public one, which question 
isnot before them. Therespondent must pay the costs of the revision application 
to the High Court made in O. P. No. 15 of 1989 and of this appeal. 

Appeal allowed, 

Solicitors for appellant: Lambert & White. 


1 ste L.R. 11 LA. 287. 8 (1896) 1 C.W.N. 617. 
2 (1917) L.R. 44 I.A. 261, 4 (1899) 8 C.W.N. 581. 
8..c 19 Bom, L. R, 715. 5 (1980) I.L.R. 5$ Cal, 111. 
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Present: Viscount Simon, Lord Caksey, Lord MacDerm-tt, Sir Madhavan Natr, and 
Sir John Beaumont. 


BHUBONI SAHU v. THE KING.* 


Indian Evidence Act (1 of 1872), Sees. 133, 114, ill. (b), 157, 30, 3—Criminal Procedure Code (Act 
P of 1898), Sec. 164—Accomplice evidence—Independent corroboration—Statement under s. 164 
whether substantive evidence—Confession of cu-accused—Evidentiary culue. 

The law derived from reading s. 183 and s, 114, ill. (b), of the Indian Evidence Act, 
1872, together is that whilst it is not illegal to act upon the uncorroborated evidence of at 
accomplice it is a rule of prudence so universally followed as to amount almost to a rule of 

- law that it is unsafe to act upon the evidence of an’accomplice unless it is corroborated in 
material respects so as to implicate the accused. The evidence of one accomplice cannot 
be used to corroborate the evidence of another accomplice. 

The law in India on the above subject is substantially the same as the law in England, 
though the rule of prudence may be said to be based upon the interpretation placed by the 
Courts in India on the phrase “corroborated in material particulars’? in s. 114, ill. (6), 
of the Indian Evidence Act. 

A statement made under s. 164 of the Code of Criminal Procedure, 1898, can never be used 
as substantive evidence of the facts stated, but it can be used to support or challenge evidenre 
given in Court by the person who made the-statement (s. 157 of the Indian Evidence Act). 
The statement made by an approver under s. 164 does not amount to corrobv ration in material 
particulars which the Courts require in relation to the evidence of an accomplice. An 
accomplice cannot corroborate himself: tainted evidence does not lose its taint by repetition. 
Apart from the suspicion which always attaches to the evidence of an accomplice, it is unsafe 
to rely implicitly on the evidence of a man who has deposed on oath to two different stories, 

Section 80 of the Indian Evidence Act was introduced for the first time in the Act in 1872- 
and marks a departure from the Common Law of England. It applies to confessions, and 
not to statements which do not admit the guilt of the confessing party. The section seems 
to be based on the view that an admission by an accvsed person of his own guilt affords 
some sort of sanction in support of the truth of his confession against others as well as himself. 
But a confession of a co-accused is obviously evidence of a very weak type. It does not 
come within the definition of ‘ evidence’ contained in s, 8 of the Act. It is not required 
to be given on oath, nor in the presence of the accused, and it cannot be tesied by cross- 
examination. It is a much weaker type of evidence than the evidence of an approver which 
is not subject to any of those infirmities. The section provides that the Court may take 
the confession into consideration and thereby makes it evidence on which the Court may 
act; but it does not say that the confession is to amount to proof. There :nust clearly be 
other evidence. The confession is only one element in the consideraticn of all the facts proved 
in the case ; it can he put into the scale and weighed with the other evidence. The confession 
of a co-accused can be used only in support of other evidence and cannot be made the founda- 
tion of a conviction. * 

The weight to be attached to a retracted confession must depend upon whether the Court 
thinks that it was induced by the consideration that the confession was uutruc, or by realiza- 
tion that it had failed to secure the beneits the hope of which inspired it. 

The Courts should be slow to depart from tl:e rule of prudence, based on long experience, 
which requires some independent evidence implicating the particular accused. The danger 
of acting upon accomplice evidence is not merely that the accomplice is on his own admission 
a man of bad character who took part in the oftence and afterwards to save himself betrayed 
his former associates, and who has placed himself in a position in which he can hardly fail 
to have a strong bias in favour of the prosecution ; the real danger is tLat he is telling u 
story which in its general outline is true, and it is easy for him to work into the story matter 
which is untrue. He may implicate ten people in an offence, and the story may be true in 
all its details as to eight of them, but untrue as to the other two, whose names have been 
introduced because they are enemies of the approver. The only real safeguard against the 
risk of condemning the innocent with the guilty Hes in insisting upon independent evidence 
which in some measure implicates each accused. 

Ambica Charan Roy v. Emperor, referred to. 


Tue facts appear sufficiently set forth in the judgment. 
D. N. Pritt K.C. and P. V. Subba Row, for the appellant. 
Sir Valentine Holmes K. C. and R. K. Handoo, for the Crown. 


* Decided, February 17, 1949. Appeal from 1 (1981) 86 C.W.N. 1270, 1274. 
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Sir Joun Beaumont. This is an appeal by special leave from the judgnient 
and order of the High Court of Judicature at Patna dated September 19, 1947, 
dismissing an appeal against the judgment and order of the Court of the Sessions 
Judge of Ganjam-Puri dated July 28, 1947, whereby the appellant was convicled 
of the offence of murder under s. 802/84 of the Indian Penal Code and sen- 
tenced to death. At the conclusion of the arguments their Lordships announced 
that they would humbly advise His Majesty that the appeal be allowed and would 
state their reasons later. This they now proceed to do. 

It is not in dispute that on October 11, 1946, one Kalia Behara was brutally 
murdered at a place between Berhampur, where he lived and carried on business 
as a jutka.driver, and Golantra, to which he was driving with passengers in his 
Jutka. It is unnecessary to refer to the details of the murder ; though it may be 
noted that the motive atrributed to the appellant was that he is a relation of 
accused Nos. 1 and 2 who are said to have been on terms of enmity with the deceased, 
but both of whom were acquitted of the murder. Eight persons were charged 
with the offence and tried by the Sessions Judge of Gajnam-Puri. The learned 
Judge convicted six of the accused including the appellant, who-was accused No. 7, 
and one Trinath, who was accused No. 5. The six convicted persons appealed to 
the High Court at Patna. Two of the appeals were allowed, but the other appeals, 
including those of. the appellant and Trinath, were dismissed. The only question 


which arises on this appeal is whether there was evidence upon which the appellant ' 


could be properly convicted. 

The evidence against the appellant consisted of (a) the evidence of Kholli Behera 
who had.taken part in the murder and had become an approver ; (L) the confession 
of Trinath recorded under s. 164 of the Code of Criminal Procedure which 
implicated both himself and the appellant in the murder, but which was retracted 
in: the Sessions Court; and (c) the recovery of a loin cloth identified as the one 
which the deceased was wearing when he was assaulted, and a khantibadi, or 
instrument for cutting grass, in circumstances alleged to implicate the appellant. 

The law in India relating to the evidence of accomplices stands thus :—Even 
before the passing of the Indian Evidence Act, 1872, it had been held by a Full 
Bench of the High Court of Calcutta in R. v. Hlahee Buksh! that.the law relating to 
accomplice evidence was the same in India as in England. Then came the Indian 
Evidence Act which by s. 183 enacts that aie i 


“An accomplice shall be a competent witness against an accused person ; and a conviction 
is not illegal merely because it proceeds upon the uncorroborated testimony of an accomplice,” 
Illustration (b) to s. 114 of the Indian Evidence Act, however, provides that 

_“The Court may presume that an accomplice is unworthy of credit, unless he is corrobora- 
ted in material particulars.” E 
Reading these two enactments together the Courts in India have held that 
_ whilst it is not illegal to act upon the uncorroborated evidence of an accom- 
plice it is a rule of prudence so universally followed as to amount almost to 
a rule of law that it is unsafe to act upon the evidence of an accomplice unless 
it is corroborated in material respects so as to implicate the accused; and 
further that the evidence of one accomplice cannot be used to corroborate the 
evidence of another accomplice. The law in India, therefore, is substantially the 
same on the subject as the law iv England,. though the rule of prudence may’ be 
said. to be based upon the interpretation placed by the Courts on the phrase 
“ corroborated in material particulars”? in illustration (b) to s. 114. : 

- The approver in the present case was a man aged about twenty. He was 
arrested on October 12, 1946, the day after the offence, and om October 14, 
was sent by the police to a Magistrate, who was called as a witness at the trial, 
and who on October 15 recorded a statement of the approver under s. 164 of 
the Code of Criminal Procedure. In this statement the approver described-the 
murder, and alleged in effect that he and Trinath had been engaged by the appellant 
to assist in the murder, which they did; that in the struggle the cloth of: the 
murdered man became untied and the appellant threw it over a bush. On 


1 (1806) 5 W.R. (Cr.) 80. oy 4h = 


ON 
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February 17, 1947, the approver, having been tendered a pardon, gave evidence 
before.the committing Magistrate. His evidence followed the general lines of his 
statement made under s. 164 but added some further details. In particular 
he said that the appellant gave him-a khantibadi which he, the approver, subse- 
quently gave to Trinath who handed it over at the appellant’s house. The appro- 
ver also alleged that the appellant gave to each of them, himself and Trinath, 
a sum of Rs. 25, presumably as remuneration for the part they had taken in the 
murder. On July 8, 1947, the approver gave evidence in the Sessions Court. 
His evidence was that he knew nothing about the murder, and he denied all the 
facts to which he had deposed before the committing Magistrate. He affirmed 
that his evidence before the committing Magistrate was the result of beating and 
tutoring by the police, and he denied that he had made any statement at all before 
a Magistrate under s. 164 of the Code of Criminal Procedure. Thereupon 
the Sessions Judge brought the evidence of the approver given before the committ- 
ing Magistrate upon record under -s." 288 of the Code of Criminal Procedure, 
the effect being to make the evidence given before the committing Magistrale 
evidence in the case for all purposes. Both the learned Sessions Judge, and the 
learned Judges of the High Court in appeal, preferred the evidence given by the 
approver before the committing Magistrate to his evidence given in the Sessions 
Court. Some discussion took placc in the High Court as-to whether under s. 157 of 
the Indian Evidence Act the Court could use the statement made by the appro- 
ver under s. 164 of the Code of Criminal Procedure. Section 157 is in these 
terms :— 


In order to corroborate the testimony of a witness, any former statement made by such 
witness relating to the same fact at or about the time when the fact took place, or before any 
authority legally competent to investigate the {act, may be proved. 

A statement made under s. 164 of the Code of Criminal Procedure can never be 
used as substantive evidence of the facts stated, but it can be used to support or 
challenge evidence given in Court by the person who made the statement. The 
statement made by the approver under s. 164 plainly does not amount to the 
corroboration in material particulars which the. Courts requre m relation to 
the evidence of an accomplice. An accomplice’ cannot corroborate himself; 
tainted evidence does not lose its taint by repetition. But in considering whether 
the evidence of the approver given before the’ committing Magistrate was to be 
preferred to that which he gave in the Sessions Court, the Court was cntitled io 
have regard to the fact that very soon after the occurrence he had made a statement 
in the same sense as the evidence which he gave before the committing Magistrate. 

Although the learned Judges of the High Court accepted the evidence of the 
approver given before the committing Magistratc, they appreciated that it would 
be unsafe to act upon such evidence unless it were corroborated in the manncr 
required by the rule of prudence. Apart from the suspicion which always attaches 
to the evidence of an accomplice it would plainly be unsafe, as the Judges of the 
High Court recognised, to rely implicitly on the evidence ofa man who had deposed 
on oath to two different stories. The learned Judges stated the principle upon 
which they proposed to act in these terms :— 

“It is of the utmost importance, however, that such cvidence (i.e. the evidence of an approver 
admissible under Section 288 of the Code of Criminal Procedure) before it can be acted upon as 
against other accused persons, should be corroborated by independent evidence in material 
particulars. The corroboration must be not only with regard to the occurrence but also as against 
each of the accused sought to be implicated in the crime.” 


Acting upon this principle the Icarncd Judges procceded to consider, in the case 
of each accused, whether the evidence of the approver was sufficiently corroborated 
against him. They were not prepared to accept the confession of ‘Trinath, who 
was also an accomplice, as sufficient corroboration of the evidence of the approver ; 
and in the case of Mata Simma, who was accused No. 6, against whom there was 
only the evidence of the approver and Trinath, they allowed the appeal; but as 
against the appellant, they found sufficient independent corroboration in the 
discovery of the deceased’s cloth and the production of the khantibadi. With 
regard to the cloth, as already noticed,’ the evidence of the approver was that the 
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appellant threw the cloth over a hedge, and it was proved at the trial that the cloth 
was found in the place pointed out by the approver. This fact no doubt was of 
value as supporting the general credibility of the approver’s story, but there is 
nothing beyond the statement of the approver to connect the appellant with the 
cloth, It was not found at the appellant’s house, or in any place under his control, 
and the statement made by the approver that it was the appellant who threw the 
cloth to the place where it was found isof no more, and no less, value than his state- 
ment that the appellant took an active part in the murder. Sir Valentine Holmes 
for the Crown admitted that he could not rely on the finding of the cloth as a piece 
of corroborative evidence implicating the appellant. With regard to the khanti- 
badi the evidence of the approver was that the appellant gave it to him, that he 
passed it on to Trinath, and Trinath handed it over at the house of the appellant, 
and the police recovered a khantibadi from the house of the appellant where it was 
produced, somewhat unwillingly, by the appellant’s mother. No blood stains 
were found on the khantibadi so produced, and there is nothing on the record 
from which it can be inferred that it was that khantibadi which was employed 
in the murder. Had a khantibadi been the sort of instrument which would be 
unlikely to be found in the house ofan agriculturalist it would no doubt be a striking 
coincidence that a khantibadi was handed over by Trinath at the appellant’s house 
and one was subsequently found there. But the evidence is that a khantibadi is 
an instrument commonly possessed by agriculturalists, and there was nothing 
strange in finding one at the house of the appellant. The High Court attached 
some importance to the unwillingness of the mother of the appellant to produce the 
khantibadi, but such unwillingness is in accord with the unco-operative atttitude 
which agriculturalists, and particularly female members of the family, usually 
display towards police investigations. In their Lordships’ view neither the finding 
of the piece of cloth nor the production of the khantibadi tends to implicate the 
accused in the crime, nor affords such corroboration of the evidence of the approver 
as the rule of prudence requires. 

Sir Valentine Holmes did not rely strongly upon these pieces of alleged corrobora- 
tion. He concentrated his argument mainly on the contention that the High Court 
was wrong in not accepting the confession of Trinath as sufficient corroboration 
of the evidence of the approver. This involves consideration of the position of the 
confession of a co-accused under Indian law. Section 80 of the Indian Evidence 
Act enacts :— 

When more persons than one are being tried jointly for the same offence, and a confession 
made by one of such persons affeciing himself and some other of such persons is proved, the 
Court may take tuto consideration such confession as against such other person as well as against 
the person who makes such confession. 

This section was introduced for the first time in the Evidence Act of 1872, 
and marks a departure from the Common Law of England. It will be noticed 
that the section applies to confessions, and not to statements which do not admit 
the guilt of the confessing party. Inthe present case the Courts in India appreciat- 
ed this, and ruled out statements made by certain of the accused which were 
self-exculpatory ın character. The statement of Trinath was, however, a 
confession. Section 80 seems to be based on the view that an admission by an 
accused person of his own guilt affords some sort of sanction in support of the truth 
of his confession against others as well as himself. But a confession of a co-accused 
is obviously evidence of a very weak type. It does not indeed come within the 
definition of ‘ evidence” contained in s. 3 of the Evidence Act. It is not 
required to be given on oath, nor in the presence of the accused, and it cannot be 
tested by cross-examination. It is a much weaker type of evidence than the 
evidence of an approver which is not subject to any of those infirmities. Section 80, 
however, provides that the Court may take the tonfession into consideration and 
thereby, no doubt, makes it evidence on which the Court may act; but the section 
does not say that the confession is to amount to proof. Clearly there must be 
other evidence. The confession is only one element in the consideration of all the 
facts proved in the case; it can be put into the scale and weighed with the other 
evidence. Their Lordships think that the view which has prevailed in most of the 
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` High Courts in India, namely that the confession of a co-accused can be used 
only in support of other evidence and cannot be made the foundation of a conviction, 
is correct. Sir Valentine Holmes puts his case in this way. He relies on 
one of the examples given by the Evidence Act of the sort of facts-to which the 
Court should have regard in applying illustration (b) to s. 114 ofthe Indian Evidence 
Act. The example is in these terms :— 
A crime is committed by several persons. A, B and C, three of the criminals, are captured 
oa the spot and kept apart from each other. Each gives an account of the crime implicating D, 
and the accounts corroborate each other in such a manner as to render previous concert highly 
improbable. 

Sir Valentine contends that Trinath’s confession was made independently of that 
of the approver, that neither he nor the approver had any reason for falsely impli- 
cating the appellant, and that the confession does afford sufficient corroboration 
to justify acceptance of the evidence of the approver, even if it does not amount 
to corroboration in material particulars within, illustration (b) of s. 114. The 
evidence on record however does not support this argument. The confession 
of Trinath is a very short one and gives only the bare outline of the story. It dis- 
closes nothing which the police had not been able to ascertain from the approver, 
and affords no intrinsic evidence of its truth. It was, as already noted, retracted 
in the Sessions Court. Retraction of a confession by an accused is a common 
phenomenon in India. The weight to be attached to it must depend upon whether 
the Court thinks that it was induced by the consideration that the confession 
was untrue, or by realization that it had failed to secure the benefits the hope of 
which inspired it. Their Lordships will assume that the confession of Trinath 
was not weakened by its retraction. Even so, the approver and Trinath were, 
according to both their statements, working together on the day of the murder 
when they were summoned by the appellant to take part in the crime; they were 
arrested on the following day so they had had a day, in which they must have 
appreciated that they were under suspicion, in which to arrange their story. 
After their arrest they were for some two days in police custody before they were 
sent up together, and with other accused, to the Magistrate to have their confessions 
recorded, and there is no evidence that they were kept apart during this period. 
In that state of the evidence it is-impossible to say that the approver and Trinath 
were kept apart from each other, and that their previous concert was highly im- 
probable. Sir Valentine Holmes has relied strongly on the case In Re B. K. 
Rajagopal’ in which the Court founded a conviction upon the evidence of an 
accomplice supported only by the confession of a co-accused. Thelt Lordships 
whilst not doubting that such a conviction is justified in law under s. 188 of 
the Evidence Act, and whilst appreciating that the coincidence of a number of 
confessions of co-accused all implicating the particular accused, given independent- 
ly, and without an opportunity of previous concert, might be entitled to great 
weight, would nevertheless observe that Courts should be slow to depart from the 
rule of prudence, based on long experience, which requires some independent 
evidence implicating the particular accused. The danger of acting upon accomplice 
evidence is not merely that the accomplice is on his own admission a man of bad 
character who took part in the offence and afterwards to save himself betrayed 
his former associates, and who has placed himself in a position in which he can 
hardly fail to have a strong bias in favour of the prosecution; the real danger is 
that he is telling a story which in its general outline is true, and it is easy for him 
to work into the story matter which is untrue. He may implicate ten people in an 
offence, and the story may be true in all its details as to eight of them, but untrue 
as to the other two, whose names have been introduced because they are enemies 
of the approver. This tendency to include the innocent with the guilty is peculiarly 
prevalent in India, as Judges have noted on innumerable occasions, and it is very 
difficult for the Court to guard against the danger. An Indian villager is seldom 
in a position to produce cogent evidence of alibi. If he is charged with having 
taken part in a crime on a particular night when he was in fact asleep in his hut, 
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or guarding his crops, he can only rely, a8 a rule, on the evidence of his wife, 
members of his family, or friends to support his story, and their evidence is interest- 
ed and not likely to carry weight. The only real safeguard against the risk of 
condemning the innocent with the guilty lies in insisting upon independent evidence 
which in some measure implicates each accused. This aspect of the matter was 
well expressed by Sir George Rankin in Ambica’s case.? ‘ 

In the present case their Lordships are incomplete agreement with the Judges of 
the High Court in declining to act upon the evidence of the approver supported 
only by the confession of Trinath. These two persons appear to have been nothing 
but hired assassins. They had ample opportunity of preparing their statements 
in concert, and, in addition, the approver has sworn to two contradictory stories, 
and Trinath has dénied that his confession was true. It is true that no motive is 
shown for their falsely implicating the appellant, but motive is often a matter 
of conjecture. It may be that these two men thought it advisable to say falsely 
that they were acting on the instigation of another rather than on’ their own 
initiative, or they may have had reasons of their own for wishing to conceal the 
name of the real instigator. : 

For the above reasons their Lordships are of opinion that the conviction of the 
appcllant cannot stand. i : 

, f f ' Conviction quashed. 

Solicitors for appellant: Hy. S. L. Polak & Co. : < 
Solicitor for Crown: Solicitor for the High Commissioner of India. 


Presenti: Lard Porter, Lord MacDermott end Sir John Beaument. 


RAI HARENDRA LAL ROY BAHADUR ESTATES LTD. v. HEM CHANDRA 
: NASKAR.* i 


Practice—-Document—Offictal translation—Translation by trial Judge, whether acceptable. 

It is the duty of Conrts in India to act upon the official translation of documents unless 
there 1s expert evidence which justities the rejection of such translaticn. 7 

Sasiman Chowdhurain v. Ship Narayan Chowdhury. ! Rajendra Prasad Bose v. Gopal Prasad 
Sen,? and Sellanani Ammal v. Thillai Ammat,? followed. 

Jt may happen that a Judge in India knows the vernacular in which'a document is written, 
and he may be as well qualified as the official translator, or even better .quilified, to render a 
correct translation of the document into English. The difficulty, however, is that the Judge 
is net a witness, and the parties arc not in a position to test the translation which’ he makes. 


Trw necegsary facts appear from the judgment. . 


J. M. Pringle K. C. and H. J. Umrigar, for the appellant. 
Sir W. W. K. Page and J. Chinna Durai, for the respondent. 


Sir Joux Beaumont. This is a consolidated appeal to His Majesty in Council, 
namely. Nos. 16, 17 and 18 of 1945, from a judgment and decrees, all dated June 7, 


1945, of the High Court at Calcutta, which reversed the judgment and decrees, , 


all dated November 7, 1941, of.the Special Land Acquisition Judge, 24 Parganas, 
delivered and passed in proceedings under the Land Acquisition Act (Act I of 
1894), hereinafter referred to as ‘‘ the Act.” ' 

The property acquired consisted of 8 plots of beel (marsh lands) of which the 
appellant was the owner to the extent’of four-fifth shares, and of which- the 
respondents were the tenants, under mokorari mourasi leases (permanent, heritable 
and.transferable tenures at a fixed rent) granted to their predecessor in title by 
predecessors in title of the appellant. i : 

The ganm for determination relates to the apportionment of compensation 
-awarded under the Act as between the appellant as proprietor and the respondents 
as tenants, and the answer to this question depends on the construction and 
effect of grants made by the predecessors in title of the appellant to the predecessor 


1 (1931) 85 C.AWV.N. 1270, 1274. i F.C. 24 Bom. L. R. 576. 
* Decided, February 28, 1949. Appeal from 2 (1980) L. R.-57 I. A. 296, 
Calcutta. s.c. 82 Bom. L. R. 1588, 


1 (1921) L. R. 49 I. A. 25, ~T 8 (1946) L.R. 78 L.A. 264. 
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in title of the respondents. It may be noted that at the dates of these grants it 
was the Land Acquisition Act of 1870 which was in force, but for the purposes of 
this appeal there was no material difference between that Act and the Act of 1894. 

The relevant facts, which are not in dispute, are as follows :— 

On April 6, 1880, Hari Mohan Roy and Peari Mohan Roy, some of the predeces- 
sors in title of the appellant, by a registred patta of that date written in the Bengali 
language, granted a mokarari mourasi lease of their four-fifth shares of 1,000 
bighas of land situate in the district of the 24 Parganas, to Srimati Gokulmani Dasi, 
predecessor in title of the respondents, at an annual rental of 12 annas per bigha. 

On June 15, 1880, the said Gokulmani Dasi executed a registered kabuliyat in 
favour of Kaibalya Nath Biswas and others, the others predecessors in title of the 
appellant in respect of the other one-fifth share in the same land at the same annual 
rent. z 
The said patta and kabuliyat provided that if it should be found by survey of 
the said land that there was any increase or decrease in the area occupied by the 
tenants, then the rate of rent mentioried above should apply to the area found 
to be in increase or decrease. The said patta contained a clause which according 
to the official translation made for the purpose of appeal to the High Court was 
in the following terms :— 

“ And, if any land of this Jama is taken hy Government or any Company or Society for the 
purpose of making embankment or bridge or canal, road, ete., we shali pet tle money that will 
be awarded on account of value of the area acquired. Youshall get proportionate abatement of 
rent aforesaid after measurement of the proportionate land so acquired.” 


The said kabuliyat contained a clause in corresponding terms. 

In the year 1884 the lands comprised in the said patta and kabuliyat were sur- 
veyed and it was found that the actual land comprised in the patta and kabuliyat 
was 710 bighas, and not 1,000 bighas, but that the tenants were also in possession 
of other land of the proprietors adjacent to the lands leased, the total area in 
their possession being 1819 bighas 10 chittacks. Accordingly on April 11, 1884, 
by a registered patta of that date the said Hari Mohan Roy and Peari Mohan 
Roy granted a fresh mokarari mourasi lease of their said four-fifth shares in the 
said 1819 bighas 10 chattacks to the said Gokulmani Dasi at the former annual 
rent of 12 annas per bigha. The predecessors of the appellant in the other one-fifth 
share did not grant any fresh patta or take any fresh kabuliyat, but continued to 
accept rent at the rate of 12 annas per bigha in respect of their share in the total 
area of 1819 bighas 10 chittacks. 

The said patta of 1884 contained a clause which, according to the said official 
translation, was in the following terms :— 

“Tf any land of this Jama is taken by the Government for the purpose of making any 
embankment, ‘canal, bridge or road, etc., we shall get the money which will he awarded on 
account of the values of the area so teken, and you shall get proportionate abatement of rent 
in respect of the acquired area, after measurement later on.” ; 

It will be noticed that from the patta of 1884 the words ‘‘ or any Company 
or Society ’? which had occurred in the earlier patta after the word “Government” 
were omitted. : : 

In the year 1987 proceedings were initiated under the Act for the acquisition 
by the Government of Bengal of part of the land comprised in the 1884 patta. 
The notification under s. 6 of the Act provided that: the land was “required to be 
taken by Government.at the expense of the Calcutta, Corporation for a public 
purpose, namely, for the Calcutta main drainage outfall channel to the Kulti 
river.” 

The lands acquired included 8 plots of land and in due course the Land Acquisi- 
tion Officer awarded compensation in respect of these 8 plots. For the purpose 
of the present appeal it is only necessary to state that the whole of the compensation 
awarded under s. 28 of the Act for the value of the area acquired was awarded to 
the proprietors. : 

Being dissatisfied with the awards made by the Land Acquisition Officer both 
the proprietors and the respondents required this officer to refer the matter of 
each of the said awards for the determination of the Court, and this was duly done 
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under s. 18 of the Act. The references were heard by theSpecial Land Acquisition 
Judge, 24 Parganas, and on November 7, 1941, the learned Judge delivered a single 
judgment in all the cases. The only portion of the judgment relevant to this 
appeal is that relating to the apportionment of the compensation between the 
proprietors and the tenants. The learned Judge not having before hım any 
official translation of the pattas of 1880 and 1884 himself translated the documents 
into English. 

His translation of the compensation clause in the patta of 1884 was in these 
terms :— 

* If embankment or bridge or channel or road eto., will be constructed by Government on 
land of this Jama then the value of the land that will be required for thal (purpose) will be received 
by me. The land tLat will fall will be surveyed and you will get proportionate abatement of rent 
at the rate aforesaid for the area of the land so surveyed.” 


The learned Judge adopted a corresponding translation in respect of the com- 
pensation clause in the patta of 1880 but this need not be referred to in detail. 
The learned Judge was of opinion that the patta of 1884 did not supersede that 
of 1880; but that the two pattas must be read together. He held, however, 
that the compensation clauses in the two pattas related to land acquired by 
Government, whether for their own purpose or for any Company or Society, and 
that the proprietors were entitled to the whole of the market value of the area 
of the land acquired. 

From the judgment and decrees of the said Special Land Acquisition Judge the 
tenants appealed to the High Court at Calcutta. The proprietors did not appeal 
against so much of the judgment as was against them. 

The three appeals were heard together and on June 7, 1945, judgment was 
delivered. The learned Judges had before them the official translation of the 
pattas of 1880 and 1884 made for the purpose of the appeal, the terms of which, 
so far as they related to the compensation clauses, have been already referred, to, 
and the learned Judges also had before them the translations made by the Spécial 
Land Acquisition Judge. In dealing with these translations the learned Judges 


observed : A 
“ We bave had tke documents read over to us in Rengali and we are of opinion that the 


translations given by the learned Judge are accurate and literal; the translations tnade for the 
purpose of the appeal are not literal, but introduce words which did not appear in the original,” 

The argument on behalf of the tenants in the High Court centred on the omission 
from the 1884 patta of any reference to a Company or Society after the reference 
to Government and their counsel admitted that as to the one-fifth share in respect 
of which no fresh patta was granted in 1884, the Land Acquisition Judge was 
right in giving the whole compensation to the proprietors. 

The learned Judges of the High Court rejected the view of the Land Acquisition 
Judge that the patta of 1880 still bound the parties. They held that that patta 
had been superseded by the patta of 1884. They thought the wording of the 
later patta was quite clear and that compensation only went to the proprietors if 
the construction of the works was doneby Government, and that, as it was conceded 
that such works were to be carried out by the Corporation of Calcutta 
and not by Government, the tenants had not deprived themselves of their right 
to receive compensation inrespect of the four-fifth shares of the land acquired which 
passed under the 1884 patta. They accordingly allowed the appeal as to these 
shares. 

Their Lordships agree with the learned Judges of the High Court in thinking 
that so far as the 1884 patta differs from the 1&80 patta, the provisions of the later 
document must prevail. [¢ is therefore the ciause as to compensation contained 
in the 1884 patta which must govern the rights of the parties. 

In their Lordships’ view if the official translation of the compensation clause 
in the 1884 patta be accepted, it is clear that the appellants must succeed. It is 
not disputed that the compensation clause covers work of a public nature such 
as is to be performed by the Calcutta Corporation, and the clause applies in terms 
if land is taken by Government for the purposes specified, and provides that 
monies awarded for value of the area taken is to go to the proprietors. Under 
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the Act, as also under the earlier Act of 1870, it is only the Government which - 

\ acquires land compulsorily, though it may do so if the land is required either for 
itself or for a local authority or Company for the purpose of some work useful to 
the public. The words “or any Company or Society ” in the 1880 patta after 
the word “Government” were otiose since a Company or Society could not take 
land, and the omission of the words from the 1884 patta was irrelevant. But 
if the translation adopted by the High Court is correct and the compensation clause 
applies only where public works are to be constructed, in the sense of made or built, 
by Government, the omission of the words is material since it is conceded that it is 
the Corporation of Calcutta, and not the Government, which are carrying out the 
work for which the land was acquired. 

Their Lordships have laid it down in several cases that it is the duty of Courts 
in India to act upon the official translation of documents unless there is expert 
evidence which justifies the rejection of such translation. See Sasiman Chow- 
dhurain v. Shih Narayan Chowdhury, Rajendra Prasad Bose v. Gopal Prasad Sen?, 
Sellamanit Ammal v. Thillai Ammal.’ It may no doubt often happen that a Judge 
in India knows the vernacular in which a document is written, and he may be 
as well qualified as the official translator, or even better qualified, to render a 
correct translation of the document into English. The trouble, however, is 
that the Judge is not a witness, and the parties are not in a position to test 
the translation which he makes ; whilst if the matter is taken in appeal to the 
Privy Council, the Board have no material upon which they can estimate the 
linguistic qualifications of the Judge. If their Lordships thought that the deter- 
mination of this appeal depended upon whether the official translation, or the 
translation adopted by the Land Acquisition Judge and the High Court, is correct, 
they would have to consider whether the proper course would be to send the case 
‘back to India, as was done in Sellamant Ammal’s case (supra), or whether in view 
of the fact that the law is well settled and the respondents omitted to take the 
proper steps to challenge the official translation, the respondents should be held 
bound by such translation. Itis,however, not necessary to consider this question, 
because their Lordships are in agreement with the Land Acquisition Judge, though 
not altogether for the same reasons, in thinking that the appellant must succeed, 
even though the translation adopted by the Judge be accepted. 

The words of the compensation clause in the patta of 1884 as translated by the 
Land Acquisition Judge are not free from ambiguity and their meaning must be 
ascertained in the light of certain relevant facts. In the first place the patta of 
1880 contemplates a survey of the land in possessionofthe tenants at some future 
‘date and a consequent adjustment of rent. But there is no suggestion that the 
compensation clause was to be amended as a result of the survey; nor can their 
Lordships see any good reason why it should be amended, since the basis for 
division of compensation money agreed upon bore no relation to the extent of the 
area in possession of the tenants. In the second place, at the time of the patta 
of 1880, and also at the time of the pattaof 1884, itis clear that the parties con- 
‘templated that a part of the land comprised in the respective pattas might be 
compulsorily acquired and desired to settle how, in that event, the money received 
as compensation should be dealt with as between the proprietors and the tenants. 
It is difficult, if not impossible, to suggest any reason why the distribution of the 
money paid in compensation should depend upon whether. the work for which 
the land was acquired was to be carried out by Government ar.by a local authority 
or a Company, a matter with which the proprietors and the‘tenants would seem 
to have no concern. In the third place it is plain from the fact that the official 
translator and the Judges, who were familiar with the Bengali language, differed 
materially in their translation into English of the compensation clause; whilst the 
appellant, in his petition to the High Court for a certificate for leave-to appeal to 
the Privy Council, suggested yet a third meaning of the clause, namely., that the 
Bengali word translated ‘‘ constructed”? really means ‘‘ coming into existence,” 


1 (1921) L.R. 49 LA. 25, s.c. 82 Bom. L.R. 1588. 
8.0. 24 Bom. L.R. 576. 8 (1946) L.R. 78 I.A. 264. 
2 (1080) L.R. 57 I.A. 2965, 
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-that the compensation clause as expressed in the Bengali language is not readily 
translatable into an English equivalent. It would to wrong therefore to attach 
to any particular word the precise shade of meaning which it might bear if the 
clause had originally been written in English. 

Bearing these considerations in mind the question for determination is the 
meaning of the sentence “If embankment or bridge or channel or road} ete., 
will be constructed by Government.” If the word ‘“‘ constructed’? means, as. 
the Judges of the High Court think, ‘“‘madeor built,” it is obvious that there will 
have to be an addition to the clause of some such words as ‘“‘ their agents or 
servants,” since no one would suppose that the members of Government are 
themselves going to engage in the task of building public works. The words 
cannot be ‘taken quite literally, and their Lordships feel no doubt that, having 
regard to the context in which they appear, and to the whole tenor of the patta 
of 1884, the words ‘“‘ constructed by Government’? mean constructed by reason 
of the action of Government, action, that is, in acquiring the land compulsorily 
for the purpose of enabling the construction to be carried out. In the opinion of 


i 


t 


their Lordships, therefore, whichever translation of the 1884 patta is adopted, the - 


appellants as proprietors are entitled to the compensation monies in question. 
Their Lordships will therefore humbly advise His Majesty that this appeal be 
allowed, that the judgment and decrees dated June 7, 1945, of the High Court at 
Calcutta be reversed and that the judgment and decrees dated November 7, 1941, 
of the Special Land Acquisition Judge 24 Parganas be restored. The respondents 
must pay the costs of the appeal to the High Court and of this appeal. Their 
Lordships do not: propose to make any alteration in the order as to costs made by 
the Special Land Acquisition Judge. f 
: Appeal allowed. 
Solicitors for appellants: W. W. Bow & Co. : 
Solicitors for respondent: Hy. S. L. Polak & Co. 


Present: Lord Porter, Lord Mae Dermott and Sir John Beaumont. 
JOY CHAND LAL BABU v. KAMALAKSHA CHAUDHURY.* 

Civil Procedure Code (Act V of 1908), Secs. 109, 116—Orders passed in revision—Competency f 
appeal under 8. 109 from such orders—Wrong decision of subsrdinate judge whether in loes 
illegality or irregulurity under s. 115—Erroneous decisiin resulting in exercise of jurisdiction. 
not vested or failure to evercise jurtsdiction vested—Power of revisim in such cases, 

Orders passed in revision do not fall within s. 109 (a) of the Civil Procedure Code, 1908. 

Section 109(c) of the Civil Procedure Code, 1908, is wide enough’ to cover an appeal frony 
an order made in revision, ` : 

Although error in a decision of a subordinate Court does not by itself involve that the 
subordinate Court has acted illegally or with material irregularity so as to justify interference 
in revision under s. 115(¢) of the Civil Procedure Code, 1908, nevertheless if the erroneous 
decision results in the subordinate -Court exercising a jurisdiction not vested in it by law, or 
failing to exercise a jurisdiction so vested, a case for revision arises under sub-s. (a) or sub-s- 
(b) of s. 115 of the Code, and sub-s. (r) of the section can he ignored. ; 

Babu Ram v. Munna Lah and Hart Bhikaji v. Naro Vtshvanath* disapproved. 

Rajah Amir Hussan Khan v. Sheo Baksh Singh? and Balakrishna Udayar v. Vasudeva Atyar,* 
referred to. 

_ Tue facts appear in the judgment of the Board. 


J. M. Pringle K. C. and H. J. Umrigar, for the appellant. 
S. P. Khambata K. C. and B. Sen, for the respondents. 


Sim Jonn Beaumont. This is an appeal from an order of the High Court of 
. Judicature at Fort William in Bengal passed in its civil revisional jurisdiction dated 
August 18, 1948, which set aside an order of the Subordinate Judge of Burdwan 
dated July 18, 1942, rejecting the petition of respondents Nos. 1 to 10 under 


* Decided, March 17, 1949. Appeal from 8 (1884) L.R. 11 LA. 287. 

Calcutta. 4 trai) L.R. 44 I.A. 261, 
1 lear I.L.R. 49 All. 484. 8.c. 19 Bom. L.R. 716. 
2 (1888) LL.R. 9 Bom. 482. : ; 
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‘ss. 80 and 86 (6) (a) (ŝi) of the Bengal Money Lenders Act, 1940 (Act X of 1940) 
(hereinafter referred to as “the Act ”), for re-opening a mortgage decree dated 
‘October 9, 1981, passed against the respondents in mortgage suit No. 198 of 1980. 

The questions argued upon this appeal were, first,a preliminary objection taken 
by the respondents that this appeal is incompetent; secondly, a preliminary 
objection taken by the appellant that the revision application to the High Court 
from which this appeal is brought was incompetent. Apart from these preliminary 
objections the only two matters urged against the order of the High Court appealed 
from were, first, that the loan to which the application of the respondents related 
was a ‘‘ commercial loan”’ to which the Act did not apply ; and secondly, that the 
‘suit in which the application of the respondents was made was not a “suit to 
which this Act applies” as defined by the Act, and consequently that the res- 
-pondents were not entitled to any relief under the Act. 

The material facts are these :— ` 

On January 6, 1925, the respondents or their predecessors-in-title executed a 
registered karbarnama, or bond for obtaining loans for business, in favour of the 
appellant for securing loans up to a sum of Rs. 25,000. The material provisions 
of this document will be referred to later. The appellant on August 15, 1980, 
instituted a mortgage suit, No. 198 of 1980, claiming a sum of Rs. 40,600 and 
asking for the enforcement of the mortgage security. On October 5, 1981, a 
compromise decree was passed in the said suit for a total sum of Rs. 45,825-8-0 
with interest payable in sixteen instalments, and it was provided that on failure 
to pay one instalment the whole of the outstanding sum would be due and 
recoverable with interest at 10} per cent. per annum by sale of the mortgaged 
properties, and in case of deficiency by sale of the other properties of the mortgagors 
and also from the persons of the mortgagors by executing the decree. 

Default was made in payment of the first instalment under the compromise 
decree, and on August 20, 1982, application was made by the appellant for execution 
of the decree. In succeeding years further applications in execution were made, 
and all the properties subject to the decree were eventually sold and purchased by 
the appellant. The last sale in execution was confirmed in July, 1988, and upon 
an application for possession made by the appellant on September 20, 1988, 
possession was ordered to be delivered by the Gourt on November 1, 1988, but 
owing to failure on the part of the execution clerk to return the writ to the Court 
no order noting the fact: of delivery of possession and finally disposing of the 
application for possession, was entered on the records of the Court until June 8, 1940. 
Meantime, namely on November 20, 1988, there was an application by a third party 
under r. 100, O. XXI, Civil Procedure Code, 1908, which: was not disposed of 
until April, 1989. : . 

On August 80, 1941, respondents Nos. 1 to 10 filed miscellaneous application 
No. 127 of 1941 in the Court of the Subordinate Judge at Burdwan asking for relief 
under ss. 80 and 86 of the Act. 

The Act was passed on August 1, 1940, and the following provisions of it are 
relevant to this appeal :—. 

“Section 2. In this Act, unless there is anything repugnant in the subject or context— 

(4) “ commercial loan ” means a loan advanced to any person to be used by such person 
solely for the purpose of any business or conoern relating to trade, commerce, industry, mining, 
planting, insurance, transport, banking or entertainment, or to the occupation of wharfioger, 
-~warehouseman or contractor or any other venture of a mercantile nature, whether as proprietor 
or principal or agent or guarantor:.... 

(22) “suit to which this Act applies’? means any suit or proceeding instituted or filed on 
or after 1st day of January 1930, or pending on that date and includes a proceeding in execution — 

` (a) for the recovery of a loan advanced before or after the commencement of this Act; 

(b) for the enforcement of any agreement entered into before or after the commencement 
of this Act, whether by way of settlement cf-account or otherwise, or of any security so taken, 
in respect of any loan advanced whether before or after the commencement of this Act ; or 

(c) for the redemption of any security given before or after the commencement of this 
Act in respect of any loan advanced whether before or after the commencement of this Act. 

Section 89, Notwithstanding anything contained in any law for the time being in force, 
or in any agreement, 
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(1) no borrower shall be licble to pay after the commencement of this Act— 

(a) any sum in respect of principal and interest which together with any amount already 
paid or included in any decree in respect of a loan exceeds twice the principal of the original loan, 

(b) on account of interest cutstanding on the date up to which such liability is computed, 
a sum greater than tLe principal outstanding on such date, 

(c) interest at a rate per annum exceeding in the case of— 

(i) unsecured loans, ten per centum simple, 

(ti) secured loans, eight per crnturm simple, 

whether such loan was advanced or such amount was paid, or such decree was passed or such 
interest accrued before or after the commencement of this Act ; 

(2) no borrower shall, after commencement of this Act, be deemed to have been liable to 
pay before the date of such commencement in respect of interest paid before such date orincluded 
in a decree passed before such date, interest at rates perannum exceeding those specified in sub- 
clause (c) of clause (7) ; x 

(3) a lender shall be entitled to institute a suit at any time after the commencement of tli 
Act in respect of a transaction to which either or both of the preceding clauses applies or apply. 

Section 86.(1) Notwithstanding anything contained in any law for the time being in force, 
if in any suit to which this Act applies, or in any suit Drought by a borrower for relief under 
this section whether heard ex-parte or otherwise, the Court has reason to believe that the exercise 
of one or more of the powers under this section will give relief to the borrower, it shall exercise 
all or any of the following powes as it may consider appropriate,....” 


Then follow a list of powers which may be exercised by the Court, with qualifications 
on the execution of such powers, including a power to re-open any transaction and 
take account between the parties, and a power to release the borrower from all 
liability in excess of the limits specified in cls. 1 and 2 of s. 80. For the purposes 
of this appeal it is not necessary to consider these powers in detail. Section 40(d) 
of the Act provides that in anv suit or proceeding the burden of proving that a 
loan is a commercial loan shall be on the money-lender who advanced the loan. 

The application was heard by the Subordinate Judge of Burdwan who gave 
judgment on July 18, 1942. He held that the loan made by the appellant to the 
respondents or their predecessors was a commercial loan within the meaning of 
the Act, and that such loan therefore did not come within the terms of the Act. 
Accordingly, he dismissed the application. However, he went on to consider the 
question whether the suit in which the application was made was a suit to which 
the Act applied within the definition contained in s. 2(22) of the Act and came to 
the conclusion that it was. His view was that as no order for delivery of possession 
was recorded till June, 1940, and as the proceeding for delivery of possession was 
a continuation of the application for execution, it followed that a proceeding in 
execution was pending on January 1, 1989. 

From the order of the learned Subordinate Judge an application was made in 
revision to the High Court at Calcutta, and such application was heard on Novem- 
ber 18, 1942. The learned Judges held, disagreeing with the learned Subordinate 
Judge, that the loan was not a commercial loan. They agreed with the learned 
Subordinate Judge in thinking that the suit was one to which the Act applied, 
basing their opinion largely on the fact that the said application under r. 100, 
O. XXI, was outstanding on January 1, 1939. In the result they made the rule 
absolute, set aside the order of the Subordinate Judge and sent the case back to 
him in order that the decree might be re-opened in accordance with the directions 
gin by the Court. No objection to these directions has been raised before the 

oard. 

The preliminary objection taken by the respondents is that leave to appeal to 
the Board was granted by the High Court under s. 109(a) of the Code of Civil 
Procedure and that that sub-section only relates to appeals from decrees or final 
orders passed on appeal. The respondents contend that the sub-section does not 
apply to orders passed in revision, and they point out that under s. 115 a power of 
revision only arises in cases in which no appeal lies, so that there is a clear distinction 
between appeal and revision. The view that orders passed in revision do not fall 
within s. 109 (a) has been accepted by High Courts in India other than the High 
Court at Calcutta, and their Lordships think it is correct. It appears from the 
record that the application for leave to appeal to His Majesty in Council was based 
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on s. 109(4) and upon the hearing of the application the Court discussed matters 
relevant to that sub-section. But the cxrtifloate granting leave to appeal is not 
in the record. The certificate may have been granted under s. 109 generally 
without specifying any particular sub-section, and sub-s. (c) is clearly wide enough 
to cover an appeal from an order made in revision. It was for the respondents 
to produce the certificate on which their objection to the competence of the appeal 
is founded, and as they have not done so their preliminary objection must fall. 
The preliminary objection taken by the appellant is that the High Court had 
no power to interfere in revision under s. 115 of the Code of Civil Procedure with 


‘the order of the Subordinate Judge; an objection which was not taken before the 


High Court. Section 115 of the Code of Civil Procedure is in these terms :— 

“ The High Court may call for the record of any caso which has been decided by any Court 
subordinate to such High Court and in which no appeal lied thereto, and ifsuch subordinate Court 
appears— 

(a) to have exercised a jurisdiction not vested in it by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally or with material irregularity, 

the High Court may make such order in the case as it thinks fit.” 


Mr. Pringle for the appellant admitted that no appeal lay from the order passed. 
by the Subordinate Judge, and he did not challenge the revisional jurisdiction on 
that ground. Their Lordships accept this admission and express no opinion upon 
its correctness. Mr. Pringle based his objection on the principle laid down by this 
Board in Rajah Amir Hussan Khan v. Sheo Baksh Singh! and Balakrishna Udayar 
vV. Vasudeva Aiyar® and now firmly established, that a subordinate Court does not 
act illegally or with material irregularity because it decides wrongly a matter 
within its competence. A Court has jurisdiction to decide a case wrongly as well 
as rightly. Mr. Pringle maintained that the learned Subordinate Judge had jurisdic- 
tion to decide that the loan was a commercial loan, and in so doing he did not act 
illegally or with material irregularity, and the High Court had no power to interfere 
in revision merely because it disagreed with his decision. So far Mr. Pringle is on 
safe ground, but the learned Subordinate Judge, having held that this was a com- 
mercial loan, was bound to go on to consider what effect that decision had upon 
the respondents’ application, and, since the Act in terms does not apply to com- 
mercial loans, the learned Judge was bound, upon his finding, to dismiss the 
application without determining whether or no the respondents brought themselves 
within ss. 80 and 86 of the Actas they claimed to do. In so doing, on the assump- 
tion that his decision that the loan was a commercial loan was erroneous, be refused 
to exercise a jurisdiction vested in him by law, and it was open to the High Court 
to act in revision under sub-s. (b) of s. 115. There have been a very large number 
of decisions of Indian High Courts on s. 115, to many of which their Lordships 
have referred. Some of such decisions prompt the observation that High Courts 
have not always appreciated that although error in a decision of a subordinate 
Court does not by itself involve that the subordinate Court has acted illegally or 
with material irregularity so as to justify interference in revision under sub-s. (e), 
nevertheless, if the erroneous decision results in the subordinate Court exercising 
a jurisdiction not vested in it by law,.or failing to exercise a jurisdiction so vested, 
a case for revision arises under sub-s. (a) or sub-s. (b), and sub-s. (c) can be ignored. 
The cases of Babu Ram v. Munna LaP and Hari Bhikaji v. Naro Vishvanath* 
may be mentioned as cases in which a subordinate Court by its own erroneous 
decision (erroneous that is in the view of the High Court), in the one case on a point 
of limitation and in the other on a question of res judicata, vested itself with a 
jurisdiction which in law it did not possess, and the High Court held, wrongly 
their Lordships think, that it had no power to interfere in revision to prevent 
such a result. In.the present case their Lordships are of opinion that the High 
Court, upon the view which it took that the loan was not a commercial loan, had 
power to interfere in revision under sub-s. (b) of s. 115. 
1 (1884) L.R. 11 I.A. 287. ` 8 (1927) LL.R. 49 All. 454, 


2 (1917) L.R. 44 LA. 261, 4 (1885) I.L.R. 9 Bom. 482. 
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The next question to be decided is whether the High Court was right in holding 
that the loan in this case was not a commercial loan. Under the definition in the 
Act a commercial loan is one advanced to any person to be used by such person 
solely for the purpose of business, etc. The matter therefore has to be regarded 
from the point of view of the lender, and it has to be determined for what purpose 
the loan was advanced, the burden of proving that the loan was a commercial 
one being on the lender. Where, as in this case, the loan is secured by an instru-- 
ment in writing, the terms of such mstrument must have an important, and 
it may be a decisive, bearing upon the question. The mortgage of January 6. 
1925, which is exh. A, recites that the borrowers execute this deed of karbarnama 
(bond for obtaining loans for business) on mortgage of immoveable properties to the 
following effect :— 

© We are running rice business and rice mill at Katwa. Vor the said business and for other 
expenses, we require large sums of money from time to time. Such amounts are not Ł.iny 
supplied from ourselves, and so the business is not running well. Hence, we execute this 
Karbarnama (i.e. bond for joan transactions for business) on mortgage of immovable properties 
to carry on money-lendiny business to the extent of Rs. 23,000....” 


The appellant relies strongly on the description of the loan as a “ bond for obtaining 
loans for business,” but such a description is not inconsistent with a part of the 
loan being required for other purposes. The learned Judges of the High Court 
considered that on the construction of the document it was clear that the loan was 
required for business and other purposes, and that therefore the money was not 
advanced solely for business purposes. The appellant contends that the recital 
that the money was required for business and other expenses and that they had 
not got the money was merely a recital of historical facts explaining why the 
business was not running well, and does not qualify the purpose for which the loan 
was obtained, which appears from its description as karbarnama. Their Lordships 
are not able to accept this view. They agree with the learned Judges of the 
High Court in thinking that the reference to ‘‘other expenses” cannot be 
explained on any hypothesis which confines the loan exclusively to business 
transactions. In the result their Lordships are satisfied that the appellant has 
not discharged the burden of proving that this was a commercial loan. 

There remains the further question of whether the mortgage suit in the present 
case is a suit to which the Act applies within s. 86 of the Act. Section 2(22) 
defines such a suit as being a suit or proceeding instituted or filed on or after 
January 1, 1989, or pending on that date. The mortgage suit in this case was filed 
long before 1989, and the only question is whether there was any suit or proceeding 
pending on January 1, 1989. As already noted the learned Subordinate Judge 
based his view that there was a suit or proceeding pending on the fact that the 
order disposing of the application for possession made by the decree-holders had 
not been noted on the records of the Court until after January 1, 1989, though 
possession had been given before that date. The High Court, did not differ from 
this view, though they displayed for it no marked enthusiasm, and based their 
decision rather on the fact that the application under r. 100, O. XXI, was pending 
on January 1, 1989. Their Lordships hesitate to disagree with the opinion of the 
learned Subordinate Judge on a matter relating to the practice of his own-Court. 
They are, however, unaware of any provision in the Code of Civil Procedure which 
prevents delivery of possession given by the Court from being effective until the 
fact of delivery has been noted on the records of the Court. Nor do they see any 
convincing reason for such a rule, particularly when, as in the present case, the 
delay in, completing the record of the Court was due to default on the part of an 
officer of such Court. Nor do their Lordships attach much importance to the 
fact that the application under r. 100 of O. XXI was pending. They share the 
difficulty felt by Mr. Justice Henderson in Jitendra Nath Bera v. Makham Lal 
Bera’ in holding that the action of a third party can be regarded as a proceeding 
in execution within s. 2(22) of the Act. Mr. Khambatta, however, on behalf of 
' the respondents, has relied on æ different ground for establishing that the suit 
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‘was pending on January 1, 1989. He'contends that at any time within three 
-years from November, 1988, when the last application in execution was disposed of, 
the decree-holder could apply fora personal decree under O. XXXIV, r. 6, and that 
‘the suit was pending so long assuch right was open. For this proposition he relies 
on a decision of the High Court at Calcutta in Muhammad Kazim Ali v. Ramesh 
Chandra Sil. Mr. Pringle for the appellant conceded, rightly -as their Lordships 
think, that the suit was pending’so long as there was a right to obtain a personal 
decree which was not barred under s. 18] of the Indian Limitation Act, but he 
contended that the compromise decree of October 5, 1981, itself contained a personal 
decree, and there could therefore be no right to obtain such a decree in the future. 
-For some unexplained reason the compromise decree has not been printed in the 
record; but an office copy with an English translation has been lodged with the 
Registrar, and their Lordships have referred to it. The decree was passedin terms 
‘of the compromise between the parties. The compromise states that the decree 
shall be considered to be the final decree in the suit and provides that on failure 
‘to pay an instalment the plaintiff shall be competent to realise the amount due 
by auction sale of the property attached in execution of the decree and if the 
entire amount is not realised thereby, to realise the balance by attachment and 
‘sale of the other properties belonging to the defendants and ‘‘ from their persons 
by executing the decree.” Mr. Pringle’s contention is that these last words amount 
‘to a personal decree for payment. z 

Suits for the sale of mortgaged property are dealt with in O. XXXIV of the 
‘Code of Civil Procedure. The scheme of the Code is that a preliminary decree is 
passed under r. 4 by which the amount due is ascertained and in default of payment 
the plaintiff is given liberty to apply for a final decree directing sale of the mortgaged 
property or a sufficient part thereof. SeeFormbinApp.D. A final decree is passed 
under r. & and directs that if the amount due has not been paid the mortgaged 
property or a sufficient part thereof shall be sold and the proceeds brought into 
Court and dealt with as directed in the preliminary decree. See Form 6 in App. D. 
‘The final decree doés not contain an order for payment, but r. 6 provides that 
where the proceeds of sale are insufficient to pay the amount to the plaintiff the 
Court on application by him may if the balance is legally recoverable from the 
defendant henis than out of the property sold pass a decree for such balance. 
Form 8 in App. D contains the form sti a personal decree and orders payment of 
a specific sum. 

The argument of Mr. Pringle is that in this case the compromise decree embodies 
the terms of a preliminary decree, a final decree, and a decree for personal payment, 
and that this could be done by agreement. The decree no doubt embodies the 
terms of a preliminary decree and a final decree, and goes beyond a final decree in 
‘directing sale of the property of the mortgagors not included in the mortgage, 
property which in the absence of agreement could have been reached only in 
execution of a personal decree. But at the date of the compromise decree, the 
‘Court was not in a position to determine whether any balance would be legally 
recoverable after the sale. It could only have passed a decree for payment of such 
balance if any as might ultimately be found due. A decree for payment of a bal- 
ance, unascertained and unascertainable till a large number of sales have been com- 
pleted, and possibly then found to be non-existent, would be, to say the least of it, an 
‘unusual form of decree, and one which could hardly fail to cause serious embarrass- 
ment to a Court asked to execute such a decree against future property of the 
judgment-debtor not included in the compromise decree. Their Lordships are not 
prepared to hold that the Court which passed the compromise decree intended 
to make, or did make, any such order. They think that the words on which 
Mr. Pringle relies amount to no more than a submission by the mortgagors to 
consent to a personal decree for payment of the ultimate balance if and when any 
such balance should be found to be due, and legally recoverable. In their Lord- 
ships’ view all the points urged by the appellant against the judgment of the 
High Court fail. © . 
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Their Lordships will therefore humbly advise His Majesty that this appeal be 
dismissed. The appellant must pay the costs. 


Appeal dismissed. 


Solicitors for appellant: W. W. Bow & Co. 
Solicitors for respondents : Barrow Rogers & Nevill. 


Present : Lord Oaksey, Sir Madhavan Nair, Sir John Beaumont, and Str Malcolm Macnaghten- 
BHAGWANDAS v. THE KING.* 


Government of India Act, 1985, Sec. 49—Criminal Procedure Code (Act V of 1898), Sec. 492— 
Advocate General—Appoinitment of Advocate General as Public Presecutor—Whether Governor 
has pow-r lo 30 appoint. 

It is a part of the executive authority of the Province to make appointments to the post 
of Public Prosecutor, and the executive authority of the Province being vested by s. 49 of 
the Government of India Act, 1985, in the Governor, he is entitled to appomt the Advocate 
General a Public Prosecutor. 


Tue facts appear in the judgment of the Board. 


L. Saunders, for the appellant. 
B. Sen and Miss Tyabji, for the Crown. 


Lord Oaxsmy. Special leave to appeal was granted in this case without their 
Lordships being acquainted with the necessary documents, which were no doubt 
not available. Leave was granted limited to the question of whether or not the 
proceedings were valid having regard to the fact that the appeal was signed and 
filed in the High Court by the Advocate General and not by the Public Prosecutor. 

The relevant documents have now been produced before their Lordships, and 
the facts are as follows. 

By the Government of India Act, 1985, it was provided by s. 55 that every 
Province was to have an Advocate-General. On April 1, 1987, the Government 
of India Act came into force. On April 8, 1987, a notification in the Gazette 
provided that in exercise of the powers conferred on him by s. 492 of the Code of 
Criminal Procedure; 1898, the Governor of the Punjab is pleased to appoint the 
Advocate General of the Punjab to be a Public Prosecutor generally for the 
Punjab. On April 5, 1987, two days later, Mr. Ram Lall was appointed Advocate 
General. On February 9, 1988, he was appointed a Judge. On February 11, 1988, 
Mr. Sleem, the officer who filed the appeal to the High Court in these proceedings, 
was appointed Advocate General. 

In their Lordships’ view, by his appointment as Advocate General, he became a 
Publie Prosecutor under the provisions of the notification in the Gazette of April 8, 
1987. 

In 1940 Mr. Basant Kishen was appointed an assistant to Mr. Sleem as Advocate 
General, and by a notification in the Gazette on November 11, 1940, he was appoint- 
ed a Public Prosecutor. 

Those are the relevant documents. In those circumstances, it appears clear 
to their Lordships that Mr. Sleem, the Advocate General, was a Public Prosecutor 
and was entitled to file this appeal. 

It was submitted on behalf of the appellant that under s. 492 of the Code of 
Criminal Procedure, sub-s. (1), which provides that ‘‘That Provincial Government 
may appoint, generally, or in any case, or for any specified class of cases, in any 
local area, one or more officers to be called Public Prosecutors,” the Governor of 
the Punjab had no power to appoint the Advocate General to be a Public Prose- 
cutor under that section because the Governor was not the Provincial Government 
for that purpose. 

The attention of counsel for the appellant was drawn to s. 49 of the Government 
of India Act, 1985. He submitted that it was no part of the executive authority 
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of a province to appoint Public Prosecutors within the meaning of s. 492 of the 
Code of Criminal Procedure and that, therefore, the Governor had no power under 
the provisions of s. 49 of the Government of India Act to make this appointment. 
_ Their Lordships are unable to accept this argument. It appears to them that 
It was a part of the executive authority of the province to make appointments 
to the post of Public Prosecutor and that, the executive authority of the province 
being vested by s. 49 of the Government of India Act in the Governor, he was 
entitled to appoint the Advocate General a Public Prosecutor. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 

Ë Appeal dismissed. 
Solicitors for appellant: Lambert & White. 
Solicitor for Crown : Solicitor, High Commissioner for India. 


Present : Lord Porter, Lord du Parcg, Sir John Beaumont and Sir Madhavan Nair. 


ANIRUDDHA MITRA v. ADMINISTRATOR GENERAL, 
BENGAL.* 
Indian Succession Act (XXXIX of 1925), Sec. 116, tll. ((}—Members of class in existence at testat- 
or’s death—Whether section applies only to such members—Construction of statute—Ilustration. 

The words of s. 115 of the Indian Succession Act, 1925, are sufficiently wide and do not in 
any manner limit its application to members of a class who are in existence at the date of the 
testator’s death. Illustration (¢) to s. 115 @®es not in any manner restrict the operation 
of the section. It just illustrates its meaning and does nothing more. 

The last sentence in illustration (1) to s. 115 of the Act means that the bequest is inopera- 
tive in regard to children of A born after the testator’s death who do not attam the age of 25 
within 18 years after A’s death, but it is operative in regard to such children who do attain 
the age of 25 within 18 years—though born after the testator’s death. 

Sopher v. Administrator General of Bengal! and Mahomed Syedol Ariffin v. Yeoh Ooi Gark,® 
teferred to. 

It is well settled that just as illustrations should not be read as extending the meaning 
of a section, they should also not be read as restricting its operation, especially so, when 
the effect would be to curtail a right which the plain words of the section would confer. 


Tue facts appear in the judgment of the Board. 


S. P. Khambatia K. C. and H. J. Umrigar, for the appellant. 
Sir Walter Monckton K. C. and T. Cunliffe, for respondent No. 1. 
_ W. W. K. Page K. C. and S. Issacs, for respondent No. 2. 


Siz Mapuavan Nar. This is an appeal from a judgment and decree of the 
High Court at Calcutta in its appellate jurisdiction dated April 5, 1946, which. 
affirmed a judgment and decree of that Court in its original jurisdiction dated March 
28, 1945. i 
- The appeal arises out of a suit by way of originating summons instituted by the 
appellant for the construction of the will of his father the late Rai Bihari Lal 
Mitra. 

The facts are not in dispute. The testator was a wealthy Hindu governed by the: 
Dayabhaga School of Hindu law. He died on February 7, 1988, leaving him sur- 
viving his widow Sreemutty Nayani Mitra, his only son the appellant Aniruddha 
Mitra, and the wife of the appellant, Sreemutty Nivanani Mitra. 

At the time of the testator’s death the appellant and his wife had no children. 
On July 4, 1984, the appellant took respondent No. 2 Arabinda Mitra in adoption 
as his son. He was born on October 19, 1982. 

On July 5, 1981, the testator executed his last will whereby he appointed res- 
pondent No. 1, the Administrator of Bengal, his sole executor with liberty to make 
over the property to the official trustee for carrying out the trusts. 


* Decided, April 5, 1949. Appeal from s.c. 48 Bom. L. R. 865. 
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On August 24, 1986, the appellant was adjudicated an insolvent and his estate 
vested in respondent No. 8. On May 7, 1948, he was granted a conditional dis- 
charge. 

The question for determination in the appeal is whether the residuary bequest 
in cl. 9 of the will in favour of “the legitimate son or sons of the testator’s son 
Aniruddha Mitra, whether natural born or validly adopted” is as held by both 
‘Courts in India valid, or whether as contended by the appellant it 1s invalid by 
reason of the provisions of ss. 118 and 114 of the Indian Succession Act, and the 
-appellant is entitled to the property as on an intestacy. 

The relevant provisions of the testator’s will are as follows :— 


“5. I will and direct that after my death my wife Sreemutty Nayani Nitra, my son Aniruddha 
Mitra and his wife shall be entitled to reside for the respective terms of thei natural lives in my 
family dwelling house and use the furniture therein, but they shall not be at liberty to remove or 
dispose of the said furniture in any way... 

7. I further will and direct that my executor or trustee shall pay the sum of Rs. seven hun- 
dred per month to my wife Sreemutty Nayani Mitra, the sum of rupees seven hundred per month 
to my son Aniruddha Mitra and the sum of rupees seven hundred per month to Sreemutty 
Nivanan Mitra the wife of, my son Anirudha Mitra for their maintenance respectively during 
the respective terms of their natural lives. In the event of the death of any one of the said 
“three persons the monthly allowance so payable to the person so dying shall be paid to the sur- 
vivors in equal shares for hfe. On the death of one of such two survivors, the last survivor ot 
the said three persons shall be paid the said monthly allowances payable as aforesaid to the two 
that are dead in addition to his or her own mgnthly allowance of rupees seven hundred. 

8. I further will and direct that my executor and trustee shall pay the sum of 1upees four 
thousand per month out of the income of my estate to the University of Calcutta for the advance- 
‘ment of female education among Hindu females of Bengal. 

9. I further will and direct that the legitimate son or sons of my son Aniruddha Mitra whether 
natural born or validly adopted shall become entitled to all the rest and residue of my property. 
If there is only one son of my son such residue shall be made over to such son of my son on his 
completing the age of twenty-one years and if there are more sons of my son than one then to 
such sons of my son Aniruddha Mitra in equal shares on the youngest of the said sons completing 
the age of twenty-one years. Until the youngest of such son or sons of my son attains the age of 
twenty-one years the executor or trustee shall pay the sum of rupees seven hundred per month 
to each of such son or sons of my son Aniruddha Mitra for mamtenance and education. 

10. I further will and direct that until the youngest of the son or sons of my son Aniruddha 
Mitra shall complete the age of twenty-one years all surplus income of my property after the 
expenses aforesaid shall be accumulated and invested by my executor or trustee in Government 
securities or in immoveable property yielding income and the accumulation and/or the property 
50 acquired shall be made over by my executor ortrustee to the son or sons of my son Aniruddha 
Mitra on the youngest of them (if more than one) completing the age of twenty-one years, 

11. I further will and direct that ff a son is not born to oris not adopted by my son Aniruddha 
Mitra during my lifetime then the income of my property moveable and immoveable after the 
expenses aforesaid shall be paid te the University of Calcutta for the advancement-of education 
in such manner as the said University shall think fit amongst Hindu females of Bengal until 
such time as a son shall be born to or shall be adopted by my son Anirudha or his wife. 

12. Ifurther will and direct that if no son shall be born to or is at all adopted by my son Aniru- 
-dha Mitra or his wife then the whole of my property moveable or immoveable shall subject to the 
bequests, annuities and directions aforesaid be made over to the University of Calcutta for being 
applied by the said University in such manner as it shall think proper for the advancement of 
education amongst Hindu females of Bengal.” 


Before proceeding further, it will be convenient to refer to some of the provi- 
sions of the Indian Succession Act, 1925. That Act consists of 11 parts. Part 
Vi relates to testamentary succession and comprises ss. 57 to 191. Of these only 
some apply to Hindu wills, being those mentioned in sch. IIE to the Act. 


“Section 57. The provisions of this part (i.e. Part VI) which are set out in Schedule ITT shall, 
subject to the restrictions and modifications specified therein, apply— 

(a) to all wills and codicils made by any Hindu....on or after the first day of September, 
“1870, within the territories which at the said date were subject to the Lieutenant Governor of 
-Bengal.... 
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Schedule JIE 
Provisions of Part VI applicable to certain wills and codicils described in section 57. 
Sections... .87, 111, 112, 113, 114, 115, 116...... 119. 
Clause 2. Nothing therein contained shall authorise any Hindu,...... to create in property 


any interest which he could not have created before the first day of September, 1870. 

Clause 3. Nothing therein contained shall affect any law of adoption.... 

Clause 5. In applying any of the following sections, namely: 112, 118, 114, 115 and 116. 
to such wills the words ‘son’, ‘sons’,...... shall be deemed to include an adopted child;...... 

Section 87. The intention of the testator shall not be set aside because it cannot take effect 
to the full extent, but effect is to be given to it as far as possible. 

Section 111. Where a bequest is made simply to a described class of persons, the thing be- 
queathed shall go only to such as are alive at the testator’s death. 

Ezreption :—If property is bequeathed to a class of persons described as standing in a particular 
degree of kindred to a specified individual, but their possession of it is deferred until a time later 
than the death of the testator by reason of a prior bequest or otherwise, the property shall at 
that time go to such of them as are alive, and to the zepresentatiyes of any of them who have died 
since the death of the testator. 

Section 112. Where a bequest is made to a person by a particular description, and there is no- 
person in existence at the testator’s death who answers the description, the bequest is void. 

Exception.—If property is bequeathed to a person.described as standing in a particular degree 
of kindred to a specified individual, but his possession of 1t is deferred until a time later than the 
death of the testator, by reason of a prior bequest or otherwise; and if a person answering the- 
description is alive at the death of the testator, or comes into existence between that event and 
such later time, the property shall, at such later time, go to that person, or, if he is dead, to his 
representatives. ` 

Section 118. Where a bequest is made to a person not in existence at the time of the testator’s 
death, subject to a prior bequest contained in the will, the later bequest shall be void, unless it 
comprises the whole of the remaining interest of the testator in the thing bequeathed. 

Section 114. No bequest is valid whereby the vesting of the thing bequeathed may be delayed’ 
beyond the lifetime of one or more personsliving at the testator’s death and the minority of some 
person who shall be in existence at the expiration of that period and to whom, if he attains full 
age, the thing bequeathed is to belong. 

Section 115. Ifa bequest is made to a class of persons with regard to some of whom it is inopera- 
tive by reason of the provisions of section 118 and section 114, such bequest shall be (void in: 
regard to those persons only and net tn regard to the whole class).” 

(The words in italics were substituted for the words ‘wholly void’ by the Transfer 
of Property (Amendment) Supplementary Act, 1929). 

Illustration (#) to s. 115 reads as follows :— 

“A fund is bequeathed to A for life, and after his death to all his children who shall attain the 
age of 25. A survives the testator, and has some children living at the testator’s death. Each 
child of A’s living at the testator’s death must attain the age of 25 (if at all) within the limits 
allowed for a bequest. But A’may have children after the testator’s decease, some of whom may 
not attain the age of 25 until more than 18 years have elapsed after the decease of A. The be- 
quest to A’s children, therefore, is inoperative as to any child born after the testator’s death, 
(and in regard to those who do not attain the age of 25 within 18 years after A’s death, bút is operative 
in regard to the other children of A).”’ 

The words in italics were substituted, by Act X XI of 1929, for the words ‘as it 
is given to all his children as a class, it is not good as to any division of that class, 
but is wholly void.’ This amendment was made at the same time as the section 
was amended and in order to make the illustration conform with the section. 

“Section 116. Where by reason of any rules contained in sections 113 and 114, any bequest 
in favour of a person or of a class of persons is void in regard to such person or the whole of such 
class, any bequest contained in the same will and intended to take effect after or upon failure of 
such prior bequest is also void. 

Section 119. Where by the terms of a bequest the legatee is not entitled to immediate posses- 
sion of the thing bequeathed, a right to receive it at the proper time shall, unless a contrary in-- 
tention appears by the will, become, vested in the legatee on the testator’s death, and shall pass 
to the legatee’s representatives if he dies before that time and without having received the legacy, 
and in such cases the legacy is from the testator’s death said to be vested in interest. 

Ewplanatien.—An intention that a legacy to any person shall not become vested in interest in 
him is not to be inferred merely from a provision whereby the payment or possession of the thing 
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bequeathed is postponed, or whereby a prior interest therein isjbequeathed to some other person, 
or whereby the income arising from the fund bequeathed is directed to be accumulated until the 
time of payment arrives, or from a provision that, if a particular event shall happen, the legacy 
‘shall go over to another person.” 

Prior to the passing of certain special Acts, the rule of Hindu law was that a 
Hindu cannot make a bequest in favour of a person who was not born at the date 
of the testator’s death. This rule of law has been altered by three Acts, namely, 
the Hindu Transfers and Bequests Act, 1914 (Mad. Act I of 1914), the Hindu 
Disposition of Property Act, 1916 (Act XV of 1916), and the Hindu Transfers and 
Bequests (City of Madras) Act, 1921 (Mad. Act VIII of 1921). The Madras Act I 
of 1914 applies to the Madras Presidency except the town of Madras: The Mad- 
ras Act VILI of 1921 applies to the Town of Madras; and the Hindu Disposition of 
Property Act extends to the whole of British India except the Province of Madras. 
The rule as altered by these Acts may be stated as follows :— 

“Subject to the limitations and provisions contained in Sections 118, 114, 115 and 116, of the 
Indian Succession Act, 1925, no bequest shall be invalid by reason only that any person for whose 
benefit it may have been made was not born at the date of the testator’s death.” (See Mulla’s 
Hindu Law, 9th Edn., p. 489, s. 878, also p. 457, s. 388). 


It may be mentioned here that, prior to 1929, s. 115 of the Act rendered a be- 
quest ‘to a class wholly void if it was inoperative with regard to some members 
of the class by reason of the provisions of ss. 118 and 114. Section 115 has been 
amended in 1929 by Act XXI of 1929, and as a result of the amendment the be- 
quest is void only with respect to those members, and it is valid with respect to 
the remaining members of the class. 

The learned trial Judge, Das J., first dealt with the question whether the bequest 
in cl. 9 of the will in favour of ‘‘the legitimate son or sons of my son Anirudha 
Mitra whether natural born or validly adopted. ...” is hit by s. 114 of the Indian 
Succession Act. That section enacts the rule of perpetuity (of remoteness) as 
prevailing in India. According to the rule enunciated in that section a bequest 
in favour of an unborn person to be valid must vest within a period covered by the 
lifetime of one or more persons existing at the time of the testator’s death and the 
minority of the person who shall be in existence at the expiration of that period 
and to whom if he attains full age the thing bequeathed is to belong. By the ordi- 
nary law a Hindu attains majority at the age of 18. It follows, therefore, that the 
longest period within which the bequest must vest in order to be valid is a life or 
lives in being plus 18 years thereafter. ? 

The bequest in cl. 9 of the will is in favour of the “legitimate son or sons of my 
son Aniruddha Mitra whether natural born or validly adopted.” After carefully 
considering the scope and meaning óf the term “‘validly adopted” the learned 
Judge held that the bequest extended to any son who might be adopted by the 
appellant’s wife Nivanani, or by another wife whom he might marry in future; 
that inasmuch as such wife might be a person born after the death of the testator, 
the P a such an adopted son miki be delayed beyond the prescribed period 
and that the bequest might be invalid, but he held that an adopted son was in the 
eye of the law deemed to have been begotten by the person by whom or for whom 
he was adopted and was, therefore, in existence at the death of such person, and 
that, therefore, if (as in the present case) the adoptive father was alive at the time 
of the testator’s death, the adopted son must be deemed to be in existence within 
the period fixed by s. 114 and the clause does not offend against the rule against 
perpetuities contained in s. 114. He further fortified his conclusion on this point 
by referring to cl. 5 of sch. III of the Indian Succession Act and held that for the 
purpose of the Indian Succession Act at any rate the interest of the adopted son 
relates back to the death of the person for whom the son is adopted and the adop- 
ted son must be deemed to be in existence at that date and capable of taking legacy 
as if he were a natural born son. 

The learned Judge next dealt with the argument raised on behalf of the contesting 
respondent that in any event the bequest so far as it enures for the benefit of the 
natural born sons or the son to be adopted by Aniruddha himself should be held to 
begood by virtue of ss. 87 and 115 of the Indian Succession Act. On thispoint the 
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learned Judge held that in view of the illustrations to s. 115, “the members of the 
class, the bequest in whose favour is saved by s. 115, must be in existence at the 
date of the testator’s death,” and that since the respondent had not been adopted 
at the date of testator’s death, he could not claim the benefit of that section and 
that section came into play only when a bequest to a class is void by reason of the 
DaT of s. 118 and s.114. In support of his view he relied on illustration 
(i) to s. 115: + 

The learned Judge next dealt with the objection based on s. 118. He held that 
the gift in cl. 9 comprised the whole of the remaining interests of the testator in the 
property bequeathed, and that such interest vested in the legatees although their 
possession was postponed and that therefore the gift did not offend against the 
provisions of that section. 

In accordance with the above conclusions he gave appropriate answers to the 
‘questions raised in the summons. 

In appeal against the judgment of Das J. the principal judgment was delivered 
by Gentle J. After construing the material clauses of the will the learned Judge 
summarised his conclusions as follows :— 

1. A bequest in favour of an unborn person is valid subject to the limitations contained in the 
Hindu Disposition of Property Act, 1916. 

2. The rules in ss. 118 and 114 have to be applied as at the testator’s death but are subject to 
‘the provisions of s. 115 and the Hindu Disposition of Property Act. 

8. A son or sons of the testator’s son become immediately entitled to the bequest in cl. 9— 

(a) if born to or adopted by the testator’s son at the death of the testator; - 

(b) upon subsequent birth to or adoption by the testator’s son. 

4. That bequest is subject to the prior bequests in cls. 5 and 7. 

5. That bequest is not contingent upon the attainment of twenty-one years by the only or 
‘youngest son. 

6. The provision as to payment is merely a postponement of possession of the thing bequeathed. 

Dealing with the question whether s. 115 affected the rights of the legatees 
under cl. 9 of the will, the learned Judge dissented from the view of Das J., that 
thé section was limited in its application only to a class of persons in existence at 
the date of the testator’s death and expressed the view that the section applies to 
all members in whose favour a bequest is made. 

The learned Judge next considered the application of s. 114 and held that upon 
his adoption by the appellant the respondent became a member of a class in whose 
favour the gift was made and his interest became vested in him, such vesting 
taking place within the statutory period. 

As regards,s. 118 of the Act the learned Judge held that the bequest in cl. 9 


` did not offend against that section as the testator by that clause had SE ie ee 


the whole of his remaining interest subject to the prior interest created by cls. & 
and 7. In this connection he also stated that postponement of possession, is not 
repugnant to law when a bequest is made to a person who is either alive or who is 
unborn at the testator’s death. 

For the above reasons, the learned Judge held that the respondent Arabinda 
became entitled to the bequest upon his adoption by the appellant and when his 
interest in it vested and that therefore there was no intestacy of the residuary 
estate and the appellant does not succeed to that residue. 

The learned Judge then discussed the question regarding the validity of the 
bequest with reference to the position of a son adopted to Aniruddha after his death, 
especially by a widow other than Navanani who was not alive at the testator’s 
death. In the light of the opinion expressed that Arabinda has a vested interest 
in the bequest it was really not necessary to consider the position of an after 
adopted son (as pointed out by the learned Judge himself), but he thought it was 
desirable to express his view in case his expressed opinion regarding Arabinda’s 
right was wrong and out of respect to the able arguments upon the question ad- 
vanced by the learned counsel. After a detailed discussiqn of the entire case law 
on the subject the learned Judge came to the following conclusion :— 


“Tt follows that a son adopted by any widow of Aniruddha, properly authorised, no matter how 
iong it may take place after Aniruddha’s death and even when such widow was not alive at th 
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testator’s death, the adopted son became one of the legatees of the bequest and his interest wilk 
vest within the statutory period prescribed in s. 114 since he will be ‘in existence’ as the section- 
requires, at the date of Aniruddha’s death.” 

Ormond J. agreed with the opinion of Gentle J. on all the points arising in the 

case. . . 
The main dispute.in the case relates to the construction of the bequest in cl. 9 
of the will. It was argued, as in the Courts in India, that the bequest in cl. 9 is a 
conditional or contingent bequest, that the interest of the testator in the thing 
bequeathed does not immediately vest in the legatee, that the completion of 21 
years by the only or youngest son before getting possession is a contingency which 
makes the gift invalid and has the effect of the bequest not comprising the whole 
of the testator’s interest, that it is in consequence hit by s. 118 of the Indian Suc- 
cession Act, and is also opposed to the rule contained in s. 114 of the Act, as the 
vesting in the case of a son adopted by a wife of the testator’s son other than 
Navanani may take place beyond the period mentioned in s. 114 of the Act. It 
was also pointed out that the “doctrine of relation back” does not apply to the 
Hindu law of adoption and that s. 115 of the Indian Succession Act has been rightly 
construed by Das J. To state shortly, the arguments proceeded on the lines 
indicated in the judgments of the Courts in India which their Lordships have el- 
ready referred to in summarising their conclusions. ` l 

As already explained, a Hindu can now make a valid bequest in favour of an 
unborn person subject to the limitation contained in ss. 118 and 114 of the Indian 
Succession Act. It is not disputed that in scrutinising the validity of the bequest 
the rules ip ss. 118 and 114 have to be applied as at the testator’s death. 

The material clauses of the will may now’ be summarised. By cl. 5, the testator 
has given the right of residence in the family house and the use of the furniture 
therein to his wife, his son (the appellant) and his wife (unnamed for their respec- 
tive lives). By cl. 7, he bas allowed maintenance of Rs. 700 per mensem for his 
` wife, to bis son and his son’s wife Navanani during their lives. The clause also- 
provides how the allowance is to be distributed in the event of the death of one or 
other of them. By cl.'8, an annuity of Rs. 4,000 per mensem is granted to the 
Calcutta University. By cl. 11 if a son is not born to, or adopted by, the appellant 
during the testator’s lifetime the income of the estate after meeting the ‘‘expenses. 
aforésaid”’ was directed to be paid to the Calcutta University until such time as a 
son shall be born or shall be adopted by the appellant or his wife (not named). 

By cl. 9 the testator proceeds to make the bequest in favour of person or persons 
unborn, these persons being 2 class designated as “the legitimate son or sons” of the 
appellant ‘“‘whether natural born or. validly adopted.” The clause says they 
“shall become entitled to all the rest and residue of my property” (the italics are by 
their Lordships), i.e., the residuary estates. Then it says that if there is only 
one son, the residué “shall be made 'over” to him on his completing the age of 
21 years; if there are more sons than one, the residue is to be made over to them in 
equal shares, on the youngest son attaining the age of 21 years. The clause ends 
with the statement that until the youngest son of such son or sons‘attains the age 
of 21 years the executor shall pay Rs. 700 to each son for maintenance and expenses. 

The first question arising on the construction of- this clause is, when does the re- 
siduary estate mentioned in the clause vest in the legatee? Does it vest the 
moment a son is born to or adopted by the testator’s son (Aniruddha), or does the 
fact that the estate is to be “made over” on the completion of 21 years by the 
only or youngest son make the vesting contingent, i.e., in other words does the 
postponement delay or affect the vesting of the residuary estate? All the Judges 
who have considered this question have come to the conclusion that the residuary 
estate in cl. 9 became vested the moment a son was born to or adopted by the 
testator’s son, and the completion of 21 years by the only or youngest son is-not a 
contingency, but is only a postponement of possession. The arguments advanced 
` by Mr. Khambatta, the learned counsel for the appellant, have not convinced 
their Lordships that the view taken by the Courts in India is wrong. The words 
“shall become entitled to” used in the first sentence in cl. 9 show that there is a 
transfer of ownership with a vesting as soon as a testator’s son (or sons) is born or 
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adopted, i.e., at the date of the birth or adoption. The expression that the residue 
shall be “‘made over” to the person concerned supports the above view. Further, 
that the legatee when he comes into existence becomes immediately entitled to the 
estate appears to be clear from cl. 11 of the will. On the death of the testator, 
unless there is a legatee in existence entitled to the estate, the Calcutta University 
is entitled to the surplus; but the University’s interest immediately comes to an 
end upon the birth of a son to the appellant or the adoption of a son by him or by 
his wife. This view is borne out also by cl. 10 of the will. The completion of 2) 
years by the only son or the youngest son before the estate is handed over, relied 
on by Mr. Khambatta to show there is a contingency, is in their Lordships’ opinion 
not a contingency but amounts only to a postponement of possession and does not 
affect the actual vesting of the estate. 

Coming to s. 118 of the Act, it was held by Gentle and Ormond, JJ., that the 
interests created by cls. 5 and 7 of the will, viz., the bequests with respect to the 
house ‘and furniture to which rights were given to the testator’s wife, his son and 
his wife, and the life annuities, constituted prior bequests contained in the will 
within the meaning of s. 118. Their Lordships are not satisfied that s. 118 would 
apply where the prior bequest referred to can be regarded as bequest prior to the 
disposition of the residue; if so, their Lordships think the interests cannot be re- 
garded as prior interests of residue, since the property allocated to meet such 
bequests does not fall into residue until the interest under cls. 5 and 7 have deter- 
mined; but even if the bequests do amount to prior bequests of the residue, their 
Lordships are satisfied that the whole remaining interests of the residue have 
been bequeathed under cl. 9, and the provisions of s. 118 have no operation on 
cl. 9 of the will. In passing it may be mentioned that Das J. appears to have taken 
a slightly different view as to what he considered as the prior bequests under the 
will. The learned Judge stated that ‘‘in my opinion the provisions of cls. 5 and 
11 constitute prior bequests to which the latter bequest in cl. 9 is subject.” The 
‘learned Judges, Gentle and Ormond JJ., did not agree with the view that the be- 
quest in cL 11 is a prior bequest to which the bequest in cl. 9 is subject. Their 
Lordships do not think any further discussion of the question with reference to 
el. 11 is necessary. 

The next question is whether the bequest in cl. 9 offends the rule contained in 
s. 114 of the Indian Succession Act. Since the terms of the bequest in cl. 9 would 
extend to a son adopted by a wife of the APE one who might be a person born 
after the death of the testator it was said that 'the vesting might be delayed be- 
yond the period prescribed in s. 114 of the Act. The respondent met the objection 
by the plea that the adoption would relate to the death of the adoptive father, 
and the section did not therefore apply; but assuming that the section would apply, 
s, 115 of the Act applied and therefore the gift was not bad in so far as it affected 
respondent No. 2. As already stated, the trial Court held that the doctrine of 
relation back applied and that s. 114 did not therefore apply. It rejected the 
contention that s. 115 of the Act would apply. The Appellate Court held that the 
doctrine of relation back applied and thats. 114 did not apply, and that the be- 
quest was saved by s. 115 also. 

In the view that their Lordships take of s. 115 of the Act they think it is not 
necessary to consider whether the doctrine of relation back would apply to save the 
bequest from being invalid under s. 114. Assuming that that section would apply, 
they think, as will be explained below, that the bequest to respondent No. 2 
would be saved by force af s. 115. On this question their Lordships disagree with 
the view of Das J., and accept the views of Gentle and Ormond JJ. 

Attention has already been drawn to s. 115, and illustration (i) to that section, 
and the amendments that were introduced in them by Act XXI of 1922 (supra). 
Under the section before the dmendment, if a est was made to a class and it 
was inoperative with respect to some members of the class by reason of the pro- 
visions of s. 118 and s.114, the bequest to a class was wholly void; after the amend- 
ment the bequest to a class was void only with respect to those members of the 
class whose interest was void by reason of the provisions of ss. 118 and 114, 

L.R—62, 
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Relying on the amended section it was argued before Das J. “that reading cls. 9, 
11 and 12 (of the will) it is apparent that the testator contemplated two kinds of 
adoption namely (a) adoption by Aniruddha which must be during his lifetime and 
(b) adoption after the death of Aniruddha by his wife who mayor may notbe born 
at testator’s death. Even assuming that the adoption after the death of Aniruddha 
be hit by s. 114, there is no reason why the adoption by Aniruddha should also be 
hit by that section.” The learned Judge rejected the argument for the following 
reason :— 

“|... The illustrations to s. 115, however, clearly indicate that the members of the class the 
bequest in whose favour is saved by s. 115 must be in existence at the date of the testator’s death. 
It has been recently held by the Judicial Committee in Sopher v. Administrator General of Bengal) 
that the sections of the Indian Succession Act should be construed in the light of the illustrations. 
Reading s. 118 in the light of the illustrations thereto it appears to me that in the case of a be- 
quest to a class the validity or otherwise of the bequest in respect of any member of that class 
has to be decided with reference to the date of the testator’s death. I, therefore, agree with the 
learned Advocate General that the defendant Arabinda, not having been adopted at the testator's 
death, he cannot claim the benefit of s. 115.” 

From the reasoning of the learned Judge it is clear that the application of s. 115 
is limited to members of a class who are in existence at the date of the testator’s 
death, and that the bequest is inoperstive in this case with respect to all the child- 
ren born after the testator’s death. 

It may be mentioned that what was actually observed by Lord Maugham, who 
delivered the judgment of the Judicial Committee in Sopher’s case (supra), was 
that ‘‘the section must of course be read and construed in connexion with the 
illustrations to be found in the Act.” The section therein referred to is s. 118 of 
the Act. 

Gentle J., with whom Ormond J. agreed, did not accept the interpretation put 
upon the section by the learned Judge, for the reason that the words of s. 115 of 
the Act are general, that though the illustrations may be looked into in order to 
understand the meaning of the section, they do not exhaust its meaning, and that 
illustration (i) referred to by the learned Judge, when correctly understood, does 
not support his view. 

Their Lordships agree with the above view. It is perfectly clear that the words 
of s. 115 of the Act are sufficiently wide and do not in any manner limit its applica- 
tion to members of a class who are in existence at the date of the testator’s death: 
The learned Judge, Das J., would have certainly accepted this view of the section, 
but for what he considered the light thrown upon its meaning by the illustrations. 
The words of the section are not ambiguous; as pointed out by the Board in 
Mahomed Syedol Ariffin v. Yeoh Oot Gark? the decision referred to by Lord 
Maugham in Sopher’s case (supra). 

“Illustrations appended to Sections of a statute should be accepted, if that can be done as being 
of relevance and value in construing the text....”": 

Tt is well settled that just as illustrations should not be read as extending the mean- 
ing of a section, they should also not be read as restricting its operation, especially 
so, when the effect would be to curtail a 1ight which the plain words of the section 
would confer. In the present case there is no difficulty. The illustration relied 
on by the learned Judge (apparently illustration (z) ) does not restrict the meaning 
ofs.115. It is the last sentence in the illustration that has given trouble to Das J. 
As already pointed out, the clause in italics in the last sentence was substituted for 
the words “as it is given to all his children as a class it is not good as to any division 
of that class, but is wholly void” by Act XXI of 1929. This amendment was 
made at the same time as the section was amended, in order to make it harmonise 
with the section. In their Lordships’ view the last sentence in the illustration 
means that the bequest is inoperative in regard to children of A born after the 
testator’s death who do not attain the age of 25 within 18 years after A’s death, 
but it is operative in regard to such children who do attain the age of 25 within 
13 years—though born a*ter the testator’s death. The learned Judges of the High 
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s.c. 46 Bom. L.R. 865. 


| 
| 


1949.] ANIRUDDHA MITRA 0. ADMR. GENL., BENGAL (P.C.}-Sir Madhavan Narr. 979 


Court who heard the appeal have interpreted the sentence in the above sense, 
and their Lordships think they have correctly interpreted it. The illustration 
thus understood does not in any manner restrict the.operation of the section. It 
just illustrates its meaning and does nothing more. Their Lordships may in this 
connection draw attention also to s. 87 of the Act, which says that 

“The intention of the testator shall not be set aside because it cannot take effect to the full 
‘extent, but effect is to be given to it as far as possible.” - 


The principle underlying this section is thus stated in “Williams on Executors”, 
(12th edn., Vol. II, p. 692): i 

“The intention of the testator is not to be set aside because it cannot take effect to the full 
extent but it is to work as far as it can.” 


eae be noted that the provisions of this section apply to wills of Hindus (see 
sch. JIT). 

In the above view the application of the doctrine of “relation back” as stated 
by the High Court (viz., “that an after adopted son, for all purposes, including 
succession to and inheritance of property, is deemed to be in existence at the time 
of his adoptive father’s death irrespective of the period intervening between the 
death of the father and the adoption by his widow....”’) in connection with s. 114 
of the Act does not necessarily arise for consideration in this appeal, and their 
Lordships do not express any view about it. 

For the above reasons their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant must pay the costs of the respondents. 
The Administrator General will be entitled to take his costs from the estate to 
the extent to which they are not otherwise satisfied. 

Appeal dismissed. 

Solicitors for appellant : T. L. Wilson & Co. 

Solicitors for respondents : Hy. S. L. Polak & Co. and Coward Chance & Co, 


FEDERAL COURT. 


Before Str Harilal Kania, Kt., Chief Justice, Mr. Justice Fazl Ali. Mr. Justice Patanjali 
Sastri, Mr. Justice Mahajan and Mr. Justice Mukherjea. 
JAINARAIN RAM LUNDIA v. SURAJMULL SAGARMULL* 
Contract—Concluded contract—Further negotiations between contracting parties relating to new 
matters-—-Whether existing contract affected—Indian Contract Act (IX of 1872), Sec. 43— 
Specific Relief Act (1 of 1877), Sec. 12(c), ill. (iii). 

If after a contract is concluded and its terms settled further negotiations are started with 
regard to new matters, that would not prevent full effect being given to the contract already 
existing, unless it is established as a fact that the contract was rescinded or varied with the 

' consent of both the parties or that both parties treated it as incomplete and inconclusive. 
Once completed, the contract can be got rid of only with the concurrence of both parties. 

Hussey v. Horne-Payne!, Bristol, Cardiff, and Swansea Aerated Bread Co. v. Maggs,* 
Bellamy v. Debenham’ and Perry v. Suffields, [4mited‘, referred to. 

Where parties enter into an agreement on the clear understanding that some other person 
should be a party to it, no perfected contract is possible so long as that other person does not 
join the agreement. Where there is no such intention that the contract would not be binding 
unless a third party becomes a party to it and there is no suggestion that any injustice would 
be done to a party if he is compelled to perform the agreement which he has made, the Courts 
would enforce the agreement. 

Luke v. South Kansingion Hotel Company® and Lady Naas v. Westminster Bank, Ld.,°, 
referred to. ' 

Unlike English law the Indian law [s. 48, Indian Contract Act, 1872] makes all lability 
joint and several in the absence of any agreement to the contrary. It is, therefore, open 
to the promisee to sue any one or some of the joint promisors, and it is no defence to such 
a suit that all the promisors must have been made parties.. . 

* Decided, May 6, 1949. Civil Appeal rr 45 Ch. D. 481. 

No. 31 of 1948 from Calcutta. ` 1916] 2 Ch. 187. ` 
1 (1879) 4 App. Cas. 311. (1879) 11 Ch. D. 121, 128. 
2 (1890) 44 Ch. D. 616. [1940] A.C. 366. 
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When shares of a company are limited in number and are not ordinarily available in the 
market, it is quite proper in virtue of s.12(c), ill. (iii), of the Specific Relef Act, 1877,togrant į 
a decree for specific performance of a contract for the sale of such shares. 


Tue facts appear in the judgment. 


Sir Tek Chand, with G. K. Dua, instructed by Ganpat Rat, for the appellant. 
K. P. Khaitan, with C. S. Saran and A. K. Sen, instructed by S. P. Varma, 
for respondents Nos. 1 and 2. 


MUKHERJEA J. This appeal is directed against an appellate judgment of the 
Calcutta High Court, dated June 18, 1946, affirming with slight variation, the 
decision of a single Judge of the Original Side of that Court, dated August 14, 1944. 

The suit, out of which this appeal arises, was one for specific performance of a 
contract for sale of certain shares in a private limited company, together with 
fractional interest in a partnership business, and it was commenced by two plaintiffs, 
who are respondents Nos. 1 and 2 in this appeal, against four defendants, two of 
whom, viz., defendants Nos. 8 and 4, figure as appellants before us. Of the other two 
defendants, defendant No. 2is not a party to this appeal at all, inasmuch as the suit 
against him was withdrawn and dismissed in the trial Court and his name was struck 
off from the list of defendants altogether. As regards defendant No. 1, though he 
was retained as a party, the plaintiffs gave up their claim against him before the 
hearing of the suit was concluded in the trial Court; and he has been made only a 
pro forma respondent in this appeal. Thecontroversy in this Court, therefore, lies 
entirely between the two plaintiffs on the one hand and defendants Nos. 8 and 4 
on the other, and to appreciate the contentions thathad been raised on behalf of 
the appellants, a short resume of the material facts would be necessary. 

On February 29, 1986, a partnership firm, known as Marwari Brothers, was 
brought into existence on the basis of a partnership agreement, executed on that 
date by and between a number of parties. The parties were (1) Lakshmi Devi 
Sugar Mills, (of which Kedar Nath Khaitan, plaintiff No. 2 was the Manag- 
ing Agent), (2) Kedar Nath Khaitan, (8) Bholi Ram, (4) Gobordhan Das and 
his brother Badri Prosad, (5) Jainarain Ram Lundia and (6) Biseswar Nath. 
Under the terms of the partnership deed, the first, second, third and fifth parties 
had each a three annas’ share in the business, while the fourth and the sixth parties 
were each of them givenatwoannas’ share. Themain object ofthe partnership was 
to promote a private limited company for the purpose of erecting and working a 
sugar mill in the district of Champaran in Bihar and securing for the firm the 
managing agency of the mill. By a supplementary deed executed on December 1, 
1986, certain modifications were introduced into the original terms, and it was 
provided inter alta that the partnership would be for a period of 90 years, and that 
in case of death of any of the partners, his heir or heirs would automatically step 
into his place and be taken as partners without effecting dissolution of the partner- 
ship. 

In pursuance of this agreement, a sugar mill was started and incorporated as a 
private limited company under the name of Ganga Devi Sugar Mills, Limited, 
with a share capital of Rs. 8 lakhs, which was divided into 800 shares of Rs. 1,000 
each. Of these 800 shares, the first three parties named above, all of whom belong 
to Pedrona in the district of Gorakhpur and have hence been described as the Ped- 
rona group of partners in the judgment of the High Court, subscribed for and 
obtained a total of 450 shares; while the remaining 850 shares were acquired by the 
other three parties, who being residents of Bettia in the province of Bihar, have 
been referred to as the Bettia group in the judgment. One hundred out of these 
850 shares were obtained by Gobordhan Das and his brother Badri Prosad (defen- 
dants Nos. 1 and 2), some of which were registered in their own names and others in 
the names of other members of their family; 150 shares were secured by Jainarain 
(defendant No. 8) and 100 shares by Biseswar Nath, the father of defendant No. 4. 
Biseswar Nath died on November 29, 1989, and his son Madanlal became a partner 
in his place. On September 7, 1940, Gobordhan Das and his brother Badri 
eae separated from each other and divided the family property amongst 
themselves. 
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_It appears that ever since the sugar mill was started, there were dissensions 
amongst the partners who were arrayed in two opposite factions or groups, and 


' there was constant friction and quarrel between what has been called the Pedrona 


and the Bettia groups. It was realised that the business could be carried on 
properly if one of the groups would walk out of the partnership, leaving the field 
entirely to the other group. Early in December, 1940, the parties met at Pedrona 
and there was a talk at that meeting that the Bettias might sell out their interest 
to the Pedronas, but no final agreement was arrived at. It is clear from the 
evidence, and not disputed before us, that towards the end of December, 1940, 
Kedar Nath Khaitan (plaintiff No. 2) instructed Bhuramull, his head Gomostha, 
to go to Calcutta and negotiate, on behalf of the holders of 450 shares in the sugar 
mill, the purchase of the shares and interests of the Bettia group in the mill as 
well as in the partnership business. -Tt is not disputed that on December 28, 1940, 
Gobordhan Das, Jainarain Ram and Madan Lal (defendants Nos.1, 8and 4) wrotea 
letter to Mr. Probhu Dayal Himatsingka, a well kmown Solicitor of Calcutta, 
authorising the latter to sell to the ‘‘ Khaitans or anybody else’’ the 850 shares 
held by them at a price not less than Rs. 700 per share, the purchaser to get by his 
purchase also the interest of the vendors in the partnership firm of Marwari Brothers. 
Badri Prosad, the brother of Gobordhan Das, admittedly did not sign this letter. 
Bhuramull met Himatsingka in Calcutta on December 80, 1940, and the case of 
the plaintiffs, as made in the original plaint, was that on January 1, 1941, there 
was an agreement come to between Bhuramull, representing;the two plaintiffs, 
and Himatsingka, as representative of the four defendants, by which the latter 
agreed to sell to the former 850 shares in the Ganga Devi Sugar Mills, Limited, 
and seven annas’ share in the firm of Marwari Brothers on the terms and conditions 
set out in the letter, dated January 2, 1941, written by Himatsingka to the plaintiffs. 
Ta substance, the terms were that those 850 shares wold be sold at the price of 
Rs. 700 per share and, the purchasers would, by the purchase, acquire the seven 
annas’ share of the vendors in the partnership business as well; all monies apper- 
taining to the seven annas’ share in the firm would go to the plaintiffs, but the 
amount deposited by the defendants, which stood to their credit in the books of 
the firm, would be returned to them. These terms, the plaintiffs averred, were 
confirmed by their solicitor by a letter, dated 2/8 January, 1941. It appears 
that soon after this exchange of letters, Gobordhan Das, defendant No. 1, 
repudiated the contract and declined to sell any shares held by him. The other 
two partners, Jainarain and Madanlal, however reiterated their desire and willing- 
ness to abide by the agreement and sell the 250 shares belonging to them on the 
terms and conditions set out in the letter of their solicitor. Later on, they too 
resiled from the agreement and refused to comply. with its terms, and this led to 
the institution of the present suit. - 


The plaint was filed on August 18, 1941, and the two plaintiffs averred that 
they were ready and willing to perform their part of the agreement and claimed 
specific performance of the contract for sale of 850 shares in Ganga Devi Sugar 
Mills and seven annas’ share’ in Marwari Brothers as against the four defendants, 
to wit, Gobordhan Das, Badri Prosad, Jainarain and Madanlal, all of whom it 
was alleged, were bound by the agreement entered into on January 1, 1941. There 
was an alternative claim for damages, in case no decree for specific performance 
was given. 

The claim was resisted by all the four defendants. There were separate written 
statements filed by Gobordhan Das and Badri Prosad, and one joint written state- 
ment was put in on behalf of defendants Nos. 8 and 4. Ali the defendants traversed 
the allegations in the plaint and denied that there was any concluded agreement 
which could be enforced specifically. It was also asserted that the shares of the 
Ganga Devi Sugar Mills could not be sold except in the manner laid down in the 
articles of association of the company. Gobordhan Das, defendant No. 1, 
took the further plea that he was not the owner of 100 shares which were purchased 
by him out of the funds of a joint Mitakshara family. The family had separated 
since then and as a result of the partition, only 19 shares were allotted to him. 
Badri Prosad adopted the same defence and alleged further that so far as he was 
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concerned, there was no authority given to Himatsingka or anybody else to enter 
into a contract on his behalf, and as hehad separated from his brother Gobordhan 
Das long before, there was no authority left in the latter to bind him by any 
agreement. All these facts, it was said, were fully known to the plaintiffs. 

The suit was heard by Sen J. On the second day of hearing, counsel for the 
plaintiffs stated to the Court that he would not proceed against Badri Prosad, 
defendant No. 2. Upon this, the Court made an order directing that the suit 
would stand dismissed as against defendant No. 2. Four witnesses were examined 
on behalf of the plaintiffs and their evidence was closed on February 8, 1944. 
No oral evidence was adduced on the side of the defendants. On February 11, 
1944, the plaintiffs’ counsel, in course of his arguments, prayed for leave to amend 
the plaint which he said was necessary in view of the fact that the suit against 
Badri Prosad was withdrawn and dismissed. This prayer was granted and an 
amended plaint was filed on February 14 next in which the name of Badri Prosad 
was omitted from the list of defendants and the agreement sought to be enforced 
was alleged to have been entered into between the plaintiffs and the three defend- 
ants only. In answer to this amended plaint, additional written statements were 
filed on behalf of defendants Nos. 8 and 4 and in them they took the additional 
plea that as the alleged agreement to sell the shares or transfer the interest of the 
defendants in the managing agency business was made entirely on the basis that 
all the four defendants, including Badri Prosad, would join in the transfer, and as 
Badri Prosad did not join, the proposed agreement, had never been ected ; 
and even if it could be taken to be a concluded agreement, no decree for specific 
performance should be given in view of the fact that the suit was withdrawn against 
Badri Prosad. Arguments were heard on all these points and the hearing of the 
suit was concluded on February 18, 1944. Towards the close of the hearing, 
the plaintiffs gave up their claim against Gobordhan Das also and prayed for a 
decree in respect of 250 shares belonging to defendants Nos. 8 and 4 and their five 
annas share in the managing agency business on payment of the full consideration 
money as contemplated by s. 15 of the Specific Relief Act. By his judgment 
delivered on August 14, 1944, Mr. Justice Sen negatived the various contentions of 
the defendants and substantially accepting the plaintiffs’ story as correct gave 
them a decree. Although the claim against Gobordhan Das was abandoned, it 
appeared that due to oversight the suit was decreed against him as well in respect 
of his 19 shares in the sugar mill and his fractional interest in the partnership firm. 
There were two appeals taken against this decision, phe by defendant No. 1 and 
the other by defendants Nos. 8 and 4. Both the appeals came up for hearing 
before an appeal bench, consisting of Gentle and Das JJ. The appeal of defendant 
No. 1 was not resisted by the plaintiffs, and it was allowed and the decree of 
Sen J., so far as it affected defendant No. 1, was set aside. The appeal of defend- 
ants Nos. 8 and 4 was heard fully on its merits and the learned Judges, by their 
judgment dated June 18, 1946, dismissed the appeal and affirmed the judgment 
of Sen J., with this modification that agreeably to the decision in the other appeal, 
the decree for specific performance was to be confined to 250 shares belonging to 
defendants Nos. 8 and 4 and their five annas’ share in the firm of Marwari Brothers 
and these shares-and interests were ordered to be transferred to the plaintiffs on 
payment of the full consideration money stipulated in the original agreement. 
Against this decision, defendants Nos. 8 and 4 applied for and obtained leave to 
appeal to the Privy Council, but as before the records could be transmitted to 
England the jurisdiction of this Court was enlarged by Act I of 1948, the appeal 
has come up for hearing before us. It may be noted that Madanlal, defendant 
No. 4, died after this appeal was admitted and his mother and heiress Dhupeswari 
Debi has been substituted in his place. 

Sir Tek Chand, who appeared in support of the appeal, has contended before 
us, firstly, that there was no complete or concluded agreement in the present case 
which could be specifically enforced. The correspondence between the parties, 
it is said, would show that the parties were still negotiating in regard to the terms 
of the contract and no finality had been reached. His second argument is that the 
whole basis ofthe agreement between the parties was that all the four persons, 
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> who represented, what has been called the Bettia group of partners, would join 
: in transferring their shares and interests to the plaintiffs. This being the essential 


condition of the contract, no perfected agreement could come into being so long 
as Badri Prosad stood out and did not join in the agreement. The third con- 
tention raised by the learned counsel is that the contract being joint and indivisible, 
it was not open to the plaintiffs to claim relief against some of the parties to the 
contract to the exclusion of the rest. Lastly it is said that as damages would be 
an.adequate remedy in a case like this, no decree for specific performance should 
have been given. 

So far as the first point is concerned, Sir Tek Chand argues that the letters 
exchanged between the parties or their solicitors subsequent to January 1, 1941, 
would clearly show that there was no completed agreement on that date.’ It is 
said that when there is no document in weinig signed by the parties and the 
contract has got to be gathered from a series of letters exchanged between them, 
the whole of the correspondence must be looked at. It is not permissible to stop 
at one particular point and say that there was a concluded agreement, when the 
subsequent correspondence might disclose that the letters relied on were merely 
part of an incomplete negotiation. In support of this contention Sir Tek Chand 
relies upon the decision of the House of Lords in the well known case of Hussey v. 
Horne-Payne.! We do not think that the principle of law enunciated in that case, 
and about the correctness of which there could hardly be any doubt, is of any 
assistance to.the appellants. In Hussey v. Horne-Payne, there was an action for 
specific performance of a contract for sale of land. To prove the contract in 
accordance with the requirements of the Statute of Frauds, the plaintiff relied 
on two letters which seemingly concluded a contract of the sale in the sense that the 
property to be sold was specified and the price to be paid as well as the names of 
the vendor and purchaser were mentioned. It transpired from the evidence that 
in the previous negotiations there was a verbal suggestion by one of the parties 
which was acquiesced in by the other that the purchase money should be paid 
by instalments. What these instalments would be were left to be settled later on. 
There was subsequent correspondence between the parties in the matter of fixing 
the instalments, but before any final decision could be reached, one of the parties 
died. It was held that, in these circumstances, there was no completed agreement 
between the parties which could be specifically enforced. Lord Cairns in the 
course of his judgment observed as follows (p. 820) : 

“We have here the Appellant himself telling us that the two original letters, which, if you took 
them alone without any knowledge supplied to you of the other facts of the case, might lead you to 
think that they represented and amounted to a complete and concluded agreement, yet really were 
not a complete and concluded agreement, that there were to be other terms which at that time had 
not been agreed upon, that efforts were made afterwards to settle those other terms, and that these 
efforts did not result in a settlement of these other terms. The consequence therefore of the whole 
is, that it appears to me not only that there is no note in writing, according to the Statute of 
Frauds, of that-which was a completed agreement between the parties, but that there was in 
point of fact no completed agreement between the parties.” 

This decision cannot possibly help the appellant. Here we have not to spell 
out a contract from a bundle of letters. According to the evidence of Bhuramull, 
which stands uncontradicted and has been accepted as correct by both the Courts 
below, there was an oral agreement finally concluded between the parties, acting 
through their representatives at the interview in Calcutta on January 1, 1941. 
The terms of this contract, according to the plaintiffs , are those set out in the letter 
of P. D. Himatsingka & Co., dated January 2, 1941, which were confirmed by 
Khaitan & Co., and on behalf of the plaintiffs by their letter addressed to Himat- 
singka on the day following. What Sir Tek Chand attempts to show is that 
by this letter Khaitan & Co. wanted to introduce certain new terms in the contract 
which were not mentioned in the letter of P. D. Himatsingka. There were further 
correspondence and negotiations between the parties since then, and as the parties 
were not ad idem on these terms, no concluded contract could possibly come into 
existence. We do not think there is any substance in this contention. Khaitan 
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& Co. addressed their letter of 2/8 January, 1941, to P. D. Himatsingka & Co. in 
the following manner 


“Dear Sirs, 

Adverting to your letter No. B-24 of the 2nd instant addressed to your clients, please note that 
we have been instructed to confirm the arrangement therein referred to. We wish to make clear 
the following points which have also been arranged.” 


Then followed eight clauses which set out tne different terms upon which the parties, 
according to this letter, had already come to an agreement. It is admitted that 
there are two new matters in this letter which did not find a place in the letter 
of P. D. Himatsingka & Co., and with regard to which there was no agreement 
between the parties before. Onc of these relates to the claim against Mirless 
Watson & Co., and the other to the liability of the parties regarding the stamp 
duty to be paid on the transfer deeds. Regarding the claims against Mirless 
Watson & Co., it appears from a letter of Himatsingka, dated January 8, 1941, that 
although there was no express reference to this matter in any previous negotiation, 
it was implied in the agreement that the purchasers would get all the benefits of 
the vendors appertaining to the shares and interests transferred by them and 
consequently the benefits of this claim also would go to the purchasers, This 
point, therefore, is of no importance and it cannot be said that the parties were not 
ad idem on this point. As regards stamp duty, it is not disputed that there was no 
previous talk between the parties on this point, though ordinarily and as a matter 
of law in, case of transfer of shares it is the vendor by whom the stamp duty is 
payable. It must be held on the evidence adduced in this case that on the question 
of stamp duty there was no agreement between the parties on January 1, 1941, and 
they did not intend to make it a term of the bargain at all. Khaitan & Co. were 
apparently labouring under a mistake when they stated in the letter mentioned 
above that it was already arranged that the stamp duty was payable by the clients 
of M/s. Himatsingka. This being the position. the question arises whether or not 
there was a concluded agreement between the parties on January 1, 1941. In 
our opinion, the answer would clearly be in the affirmative. In Hussey v. Horne- 
payne! it was established by oral evidence as well as from the subsequent corres- 
pondence between the parties that all the terms of the contract were not contained 
in the two letters on the basis of which the action was brought. The parties intend- 
ed that the instalments in which the purchase money was to be paid should be an 
essential part of the bargain and yet there was no agreement on this point either 
prior or subsequent to the two letters upon which the contract was founded. In 
the case before us, it must be taken that nothing was proposed or mentioned at 
the time when the contract was entered into, regarding the payment of stamp duty 
on the deeds of transfer. It was not an essential part of the bargain nor was it 
intended to be so. There was agreement between the parties on the terms which 
are necessary in law to constitute a contract of sale and there was agreement on 
other terms as well which they themselves considered material. The question 
of stamp duty was not one of the terms of the agreement, and if Khaitan & Co. 
mistakenly and quite unnecessarily introduced this matter in the letter referred 
to above, that cannot affect the completed agreement already arrived at. 

If after a contract is concluded and its terms settled further negotiations are 
started with regard to new matters, that would not prevent full effect being given 
to the contract already existing, unless it is established as a fact that the contract 
was rescinded or varied with the consent of both the parties or that both parties 
treated it as incomplete and inconclusive. Once completed, the contract can, be 
got rid of only with the concurrence of both parties. Sir Tek Chand did not make 
any serious attempt to show that the contract which was entered into on January 1, 
1941, was rescinded or re-opened with the consent of both parties subsequently. 
The material evidence, which has been discussed fully in the judgment of Gentle, J., 
clearly proves that Messrs. Khaitans’ letters of 2/8 January, 1941, did not 
affect in any way the agreement in suit. Himatsingka, by his letter of January 8, 
1941, definitely told his clients that under the law the seller would be liable to 
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pay the stamp duty on transfer deeds, and as the matter was not discussed with 
the purchasers at any previous stage, it would be difficult to realise the cost from 
thelatter. The subsequent refusal of defendant No. 1 to comply with the agree- 
ment was not on the ground that the agreement had terminated by reason of any 
new term being sought to be introduced by the purchaser, and there is clear 
evidence to show that in spite of the letter of Messrs. Khaitan & Co. defendants 
Nos. 8 and 4 strongly insisted upon the contract being carried out. 

An attempt was made by Sir Tek Chand to raise a contention on the authority 
of the English decision in Bristol, Cardiff, and Swansea Aerated Bread Co. v. Maggs’, 
where Kay J. went to the length of saying that if after a contract is concluded, one 
of the parties starts fresh negotiations with a view to introduce new terms, then 
even if the subsequent negotiations fail, it would be inequitable to allow the party, 
who attempted to re-open the contract, to enforce it specifically. This view seems 
manifestly unsound and has been expressly dissented from in later cases; vide 
Bellamy v. Debenham? and Perry v. Suffields, Lid.® Asamatter of fact, the decision 
is based not on the ground of the contract being incomplete and not final, but on 
the ground of some equitable estoppel which was deemed to arise by reason of the 
conduct of the plaintiff. Even assuming the decision to be sound, the appellants 
would get little comfort from it. Here the new term sought to be introduced by 
the plaintiffs’ solicitor was only done under a mistake, but it had no effect what- 
soever in altering the conduct or position of the defendants in any way. In these 
circumstances, the first contention raised by Sir Tek Chand cannot possibly 
succeed. i 

As regards the second point, the argument of Sir Tek Chand is that in the 
present case it was the common intention of the parties and condition of the con- 
tract that all the defendants, including Badri Prosad, should join in the agreement. 
As Badri Prosad did not join, no contract in fact came into existence and there 
could be no liability on the part of any of the other persons, even though they 
entered into the agreement. In support of this contention, the learned counsel 
relies upon the following statement of law in Halsbury’s Laws of England (Second 
edu., Vol. VII) p. 72 :— : 

. “Where a promise is intended to be made by several persons jointly, if any one of such persons 
fail to enter into the agreement there is no contract and no liability is incurred by such of them as 
have entered into the agreement.” : 

We have been referred to a number of decisions, both English and Indian, 
where this principle has been applied and stress has been laid by the learned counsel 
upon a passage in the judgment of Sir George Jessel in Luke v. South Kensington 
Hotel Company* where the learned Master of Rolls observed as follows (p. 125) :— 

“It is well settled that if two persons execute a deed on the faith that a third will do so, and 
that is known to the other parties to the deed, the deed does not bind in equity if the third refuses 
to execute, and consequently on that ground the deed could not have bound the two.” 

In a recent pronouncement of the House of Lords in Naas v. Westminster Bank, 
Ld.* it was held that these observations of Sir George Jessel could not rank higher 
than obiter and that the law stated therein is too broad and general to be of any 
service. It is to be noted that Sir George Jessel in this passage speaks of an 
equitable principle. When parties enter into an agreement on the clear under- 


. Standing that some other person should be a party to it, obviously no perfected 


contract is possible so long as this other person does not join the agreement. This 
would be the position in law apart from any rule of equity. The proposition laid 
down by Sir George Jessel goes much further than this. He speaks of two persons 
executing a deed on the faith that a third will do so, and if this is known to the other 
party, equity will refuse to fasten any liability on the executing parties if the third 
party does not join in the act. It has been pointed out in the judgment of the 
various Law Lords who decided the case of Naas v. Westminster Bank, Ld., that 
there is much that is indefinite and vague in the words of the learned Master of 
Rolls. The word “‘faith” cannot be taken to refer to a mere subjective expectation 
1 (1890) 44 Ch. D. 616. 4 (1879) 11 Ch. D. 121, 


2 (1890) 45 Ch. D. 481, 5 [1940] A.C. 866. 
3 [1916] 2 Ch. 187. 
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or intention in the mind of a particular party. It must be a matter not of conjecture 
but of positive proof; and in order that a relief might be claimed in equity, it is 
necessary to prove that substantial injustice would result if the deed is enforced 
unconditionally against the executing parties. Relief, therefore, could be given 
in those cases where the strict enforcement of law would lead to the executing 
parties being saddled with heavier liability than they otherwise would incur or 
would make the transaction substantially different from what it would have been 
if all the parties had joined. 

The law being thus fairly well settled, it is difficult to see how on the findings 
concurrently arrived at by both the Courts below the appellants can make out 
a case which would enable them to call into aid the principles mentioned above. 

It cannot be disputed that the plaintiffs all along desired to secure the whole 
lot of shares that was held by the Bettia group and it was certainly to their 
interest to do so, as otherwise the cause of dissension would not be entirely removed.. 
The three defendants on their part, when they signed the letter dated December 28, 
1940, addressed to Himatsingka, agree to sell all the 350 shares including the 
shares held by Badri Prosad. x 

Whether Gobordhan Das thought rightly or wrongly that he had authority 
to dispose of the shares standing in the name of his brother as well, is not material 
for our present purpose. All that we can say is this that there is nothing in this 
letter which would show that it was the intention of the signatories that they would 
sell their shares and interests to the plaintiffs if and only if Badri Prosad sold his. 
Badri Prosad was not in the picture atall, and although Gobordhan Das apparently 
agreed to sell his shares as well, there is no evidence of any understanding, either 
express or implied, even amongst the defendants inter se that unless Badri Prosad 
actually came and joined the agreement, the contract would not be perfect or 
complete. None of the defendants or even their solicitor was examined as a wit- 
ness in this case and no questions on this point were put to the plaintiffs’ witnesses 
during their cross-examination. The letter of December 28, 1940, if it shows 
anything, shows unmistakably that the vendors were anxious to dispose of their 
shares by any means possible and they did not care whether the shares were 
purchased by Khaitans or anybody else. The letter of both the appellants written 
to Himatsingka on January 5, 1941, practically clinches the matter and proves 
conclusively that the promise to sell their shares and interests in the business 
was not in any way dependent upon anybody else’s joining with them in the 
transaction. Thus there was no intention on the part of the defendants that the 
contract would not be binding unless Badri Prosad became a party to it and 
there has been no suggestion made on behalf of the appellants either here or in 
the Courts below that any injustice would be done to them if they are compelled 
to perform the agreement which they made. On the other hand, as the trial 
Judge has rightly observed, it would be doing very great injustice to the plaintiffs 
if the defendants are allowed to resile from the contract. The second contention 
of the appellants must, therefore, fail. 

The third point raised by the appellants does not appear to us to be at all 
sound, The argument is that the contract being joint and indivisible, it was not 
open to the plaintiffs to give up one of the defendants and proceed against the 
other two. In our opinion, s. 48 of the Indian Contract Act is a complete answer 
to this contention. Unlike English law the Indian law makes all joint liability, 
joint and several, in the absence of any agreement to the contrary. It is, therefore, 
open to the promisee to sue any one or some of the joint promisers and it is no 
defence to such a suit that all the promisers must have been made parties. As 
the plaintiffs in this case prayed ultimately for specific performance of a part of 
the contract in the manner contemplated by s. 15 of the Specific Relief Act and 
expressed their readiness to pay the entire consideration for 850 shares, the 
appellants are not prejudiced in any way. 

The fourth and the last point is not of any substance. The subject-matter 
of contract in the present case consists of certain shares in a private limited company 
and a fractional interest in a ee business. Illustration (iti) under el. (c) 
of s. 12 of the Specific Relief Act clearly shows that when shares are limited in 
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number and are not ordinarily available in the market, it is quite proper to grant 
a decree for specific performance of a contract for the sale of such shares. Specific 
performance is undoubtedly a discretionary remedy but we are totally unable to 
say that the discretion has been wrongly- exercised in the present case by the 
Courts below. : 
The result is that all the contentions raised by Sir Tek Chand fail and the appeal 
stands dismissed with costs. 
Appeal dismissed. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. M. C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
NAMDEO’ LOKMAN LODHI v. NARMADABAI KESHOODEO.* 
Transfer of Property Act (IV of 1882), Secs. 111(g), 2—Transfer of Property Amendment Act (XX of 
1929), Sec. 63—Lease executed before the Transfer of Property Act came into force—Non-nay- 
ment of rent—Forfeiture of tenaney—Whether such forfeiture conditional upon written notice 
by landlord determining tenancy. 
Where a lease, executed before the Transfer of Property Act, 1882, came into, force, is 
forfeited for non-payment of rent as a breach of a condition in the lease, such forfeiture is 
not conditional upon a written notice by the landlord determining the tenancy. 


Surr for possession of property. 

The property in dispute, which consisted of Survey Nos. 86/1 and 86/2 in the 
village of Mundhava near Poona, belonged to an ancestor of Vinayakbhat (plaintiff). 

On July 4, 1868, Ramabai (adoptive mother of plaintiff) gave the land in mirasi 
to one Ladha Ibhram. The miraspatra recited : 


“And it-is agreed that you should now give me Rs. 999 in cash for najarana, that you should pay 
me Rs. 80 every year thereafter, and that you, your sons and grandsons and so on should carry 
on the vahiwat of the land from generation to generation or that you should enjoy the same 
in any manner you like. If there arises an obstruction (break) in (the payment of) the hhand 
(rent) amount from you and from the person to whom you may sell your right, the vahiwat 
(management) of the land will cease.” 


On August 18, 1870, Ladha Ibhram sold his rights in the land to Girdhari 
{ancestor of Namdeo and others, defendants). On the same day Girdhari passed a 
kararnama to Ramabai, stipulating, among other things : 

“If I or my heirs or any person who will carry on the vahiwat (management) of the said land 
fail to pay the moneys to you during your lifetime (or) to your proper heir, I have no control 
(? right) on the land.” 


The new tenants paid the rent in time at first; but they became irregular in 
payment afterwards. This led to the institution of three suits (Nos. 59 of 1913. 
258 of 1928, and 982 of 1988). In each of the suits the landlord plaintiff claimed 
forfeiture of the lands for non-payment of rent, but in`each case the Court relieved 
the defendants against forfeiture and permitted the defendants to pay the rents 
due. . 

There was again default in payment ofrent. The plaintiff did not give a formal 
notice in writing determining the tenancy; but straightaway filed the present 
suit (No. 855 of 1941), on July 19, 1941, for forfeiture of the lands for non-payment 
of rent. S 

The defendants filed their written statement on October 4, 1941, contending 
inter alia : 

“ If the plaintiff wanted to enforce the right of forfeiture, he ought to have given a notice 
according to law. He has not given the same also. Hence the plaintiff's demand with regard 
to the forfeiture is illegal. ” 

*, Decided, June 23, 1949. Second Appeal the decree passed by T. P. Chogale, Civil Judge, 
No. 557 of 1945, from the decision of L. Y. Junior Division, at Poona, Suit No. 858 
Ankalgi; Judge, Small Cause Court, at Poona, of 1941. 
with A. P., in Appeal No. 175 of 1948, modifying 
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The trial Court decreed the suit, holding that no notice of determination of 
tenancy was necessary as the case fell under s. 111(g) of the Transfer of Property 
Act, 1882. 

This decree was, on appeal, confirmed by the lower appellate Court. 

Defendant No. 1 appealed to the High Court. 


S.I. Abhyankar and K. J. Abhyankar, for the appellant. 
V. M. Tarkunde, with R. N. Bhalerao, for respondent No. 1. 
ÈR. B. Kotwal, for respondents Nos. 2 to 4. 


Cuacia C.J. This is an appeal from a judgment of the learned Judge, Small 
Cause Court of Poona, exercising appellate powers, confirming a decree for ejectment 
passed by the learned Extra Joint Subordinate Judge at Poona. The ejectment 
was sought by the landlord on the ground of non-payment of rent, and the main 
point that has been urged before us by Mr. Abhyankar and Mr. Kotwal is that 
inasmuch as no notice was given by the landlord determining the lease on the 
ground of non-payment of rent, there was no forfeiture and there was no right on 
the part of the landlord to re-enter the demised premises. 

Now, the law with regard to forfeiture is contained in s. 111(g) of the Transfer 
of Property Act, and a forfeiture results and a lease is determined in case the lessee 
breaks an express condition which provides that on breach thereof the lessor may 
re-enter; or in case the lessee renounces his character as such by setting up a title 
in a third person or by claiming title in himself, or the lessee is adjudicated an 
insolvent and the lease provides that the lessor may re-enter on the happening of 
such event; and prior to the amendment of this sub-section by Act XX of 1929 
this sub-section further provided ‘‘and in any of these cases the lessor or his 
transferee does some act showing his intention to determine the lease.” By Act XX 
of 1929 this sub-section was amended and the amended sub-section now reads : 
“and in any of these cases the lessor or his transferee gives notice in writing to the 
lessee of his intention to determine the lease.” Therefore, as the law stands today. 
a notice given by the landlord is a condition precedent to forfeiture and the right 
of re-entry. But Act XX of 1929, by s. 68, restricted the operation of this amend- 
ment and the restriction was that this amendment was not to affect the terms or 
incidents of any transfer of property made or effected before April 1, 1980. Now, 
when we turn to the lease in this case, which was executed before the Transfer of 
Property Act came into force in 1882, one of the terms of that lease was that the 
landlord was given the right to re-enter on the tenant failing to pay the rent 
agreed upon. Therefore, it is clear that if this amendment was to be made appli- 
cable to the lease which was entered into long prior to April 1, 1980, it would 
undoubtedly affect the terms and incidents of the contract between the landlord 
and the tenant, because by the amendment the right of the landlord would be 
considerably curtailed. Instead of being able to re-enter as soon as there was a 
default in payment of rent. he could only re-enter provided he gave a notice 
expressing his intention to determine the lease, and, therefore, in our opinion it 
is clear that s. 68 of Act XX of 1929 does not make the amendment retrospective 
and restricts its operation to transactions that took place after April 1, 1980. 

But in this case as the lease was entered into prior to 1882, we have also got to 
consider s. 2 of the Transfer of Property Act. That section provides that ‘nothing 
herein contained shall be deemed to affect” (now I am citing the relevant sub-clause) 
“any right or liability arising out of a legal relation constituted before this Act 
comes into force, or any relief in respect of any such right or liability.” Therefore, 
any right that the landlord had, or any relief to which he became entitled in respect 
of such right, could not be affected by the coming into force of this Act if that right 
had been acquired prior to the coming into operation of this Act, or he had been 
entitled to the relief in respect of such tight tior to the coming into opera- 
tion of this Act. Therefore, apart from Act XX of 1929, by s. 2 the provi- 
sions of the Transfer of Property Act do not apply to transactions which 
were in force prior to the coming into operation of the Act if those provisions 
were likely to affect any rights or liabilities or any relief in respect of such 
tights. This position is not seriously disputed by Mr. Abhyankar or Mr. Kotwal 


Se, 


1949.] NAMDEO LOKMAN V. NARMADARAI (4.C.J.)—Chagla C. J. 989 


But what is strongly urged before us is that the recent amendment to s, 111 
(g) of the Transfer of Property Act embodies a principle of justice, equity 
and good conscience, and notwithstanding s. 2 of the Act, we must apply that principle 
and give relief to the tenant. As a broad proposition it is undoubtedly true to 
say that the Privy Council has emphasised the fact that the Courts in India must 
apply principles of jugtice, equity and good conscience to transactions which 
come up before them for determination even though the statutory provisions of 
the Transfer of Property Act are not made applicable to those transactions, and 
if we were satisfied that the particular principle to which the Legislature has now 
given effect by amending s. 111(g) did in fact representa principle of justice, equity 
and good conscience, we would undoubtedly give effect to that principle, although 
by s. 2 the Transfer of Property Act was not made applicable and although by the 
amending Act the Legislature itself did not think fit to make the amendment 
retrospective. The principle to which I was just referring has been enunciated 
by the Privy Council, first, in Maharaja of Jeypore v. Rukmini Pattamahadevi.> 
There the Privy Council was considering a case of forfeiture on the ground of 
disclaimer of title and the transaction there was prior to the coming into operation 
of the Transfer of Property Act, and their Lordships’ attention was expressly 
directed to s. 2 of the Transfer of Property Act, and in the judgment which was 
delivered by Lord Phillimore their Lordships said that the statutory provision 
with regard to forfeiture which ultimately was embodied in s. 111 was not re- 
trospective (and they referred to s. 2) and therefore did not govern the case before 
them. But, they added, it was in substance the placing in a statutory form of the 
rule of law which had been already adopted by the Courts in India. And their 
Lordships went on to say (p. 598) : 

~ “They are directed by the several charters to proceed where the law is silent, in accordance with 
justice, equity, and good conscience, and the rules of English law as to forfeiture of tenancy may 
be held and have been held to be consonant with these principles and to be applicable to India” 
Again the Privy Council in Aditya Prasad v. Ram Ratan Lal* were considering 
a case of redemption of a mortgage to which the Transfer of Property Act did not 
apply and they applied the statutory provisions of the Transfer of Property Act 
on the ground that those provisions represented principles of justice, equity and 
good conscience and they expressly say that the principles of justice, equity and 
good conscience for the particular purpose they were considering were identical 
with the provisions of the Transfer of Property Act. But it is a very far cry from 
this principle enunciated by the Privy Council to say that every amendment made 
to the Transfer of Property Act must necessarily embody the principles of justice, 
equity and good conscience. If we were to accept this extreme proposition, the 
result would be that s. 2 of the Transfer of Property Act would become a dead letter, 
and what is more, we would be driven to this extraordinary situation that although 
the Legislature might expressly legislate that a certain provision shall not be 
retrospective, we in our wisdom would have to say that notwithstanding the 
intention of the Legislature we would make it retrospective because we thought 
it was a principle of justice, equity and good conscience. Mr. Kotwal says that the 
amendment was passed by the Indian Legislature in view of the peculiar conditions 
prevailing in India and in order to obviate hardship to the illiterate and poor 
peasantry of the land. If that were so, it is difficult to understand why the 
Legislature in terms made this salutary provision applicable only to transactions 
subsequent to April 1, 1980. Therefore, let us consider whether this particular 
provision with regard to a notice to be given before a forfeiture ensues when a 
tenant makes a default in payment of rent is a provision based upon principles of 
justice, equity and good conscience. 

This amendment, in a sense, followed upon the passing of the Law of Property 
Act of 1925 in England, and when one turns to that Act, which introduces by s. 146 
the provision with regard to the giving of notice before a right of re-entry accrues 
to the landlord, sub-s. (12) of that section expressly excludes cases of re-entry or 


1 (1919) I.L.R. 42 Mad. 589, 2 (1980) L.R. 57 LA. 178. 
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forfeiture relating to non-payment of rent. Therefore, even to-day in England 
it is not necessary in cases of non-payment of rent for a landlord to give notice 
before a forfeiture results and the right to re-enter accrues to the landlord. Our 

rinciples of justice, equity and good conscience which we administer in Courts of 
law are almost wholly based upon pmnciples of English law. We have been 
administering justice on the lines of English Courts and our view of equity and good 
conscience and justice is wholly determined by what thé English Courts and the 
English Legislature have thought with regard to these matters. Therefore, if we 
find that even today in England it is not considered a matter of justice, equity or 
good conscience that a landlord should give notice before there can be forfeiture 
for non-payment of rent, it would indeed be very strange if we should hold that 
because the Indian Legislature has chosen to amend s. 111(g) by introducing a 
provision which does not find a place in English law, that that provision was based 
upon principles of justice, equity and good conscience. The short answer to 
Mr. Abhyankar’s and Mr. Kotwal’s arguments is that it is erroneous to suppose 
that every provision in the Transfer of Property Act and every amendment effected 
is necessarily based upon principles of justice, equity and good conscience. There 
are many procedural and technical matters which have nothing whatever to do 
with the well accepted principles of justice, equity and good conscience. And it 
may well be that the Legislature in India thought that a particular procedure and 
a particular technicality should be observed with regard to forfeiture for non- 
payment of rent, different from what was followed and understood in England 
by English Gourts of law. 

Our attention has also been drawn to a judgment of a Divisional Court consisting 
of myself and my brother Shah where we applied the principle of giving notice in 
case of forfeiture resulting from a disclaimer of title to a case to which the Transfer 
of Property Act did not apply, and we applied it on the grounds of justice, equity 
and good conscience, and Mr. Abhyankar argues that if we did that in that case 
there is no reason. why we should not do the same in the case of forfeiture on the 
ground of non-payment of rent. Now, the distinction between that case and this 
is obvious. As I have already pointed out the English Law of Property Act of 
1925 did introduce a provision with regard to notice in the case of forfeiture for 
disclaimer of title ; it did not do so in the case of non-payment of rent, and therefore 
if in that case we applied the principle of the amendment as far as forfeiture for 
disclaimer of title was concerned, we were applying a principle which the English 
Legislature had also accepted as a proper principle and it was possible to say that 
that was based on principles of justice, equity and good conscience. But when 
we now have to consider the question of notice in a case of non-payment of rent 
and when we are faced with this position that the law in England is that a forfeiture 
results without a notice being given, we cannot possibly extend the decision which 
we have given to apply to a case which is not covered by the amendment passed 
in England by the Law of Property Act of 1925. Therefore, in our opinion the 
decision of the Divisional Bench is clearly distinguishable and it does not bind us, 
nor does it compel us to extend the principle of that decision. 

In our opinion, therefore, the suit was maintainable without notice having 
been given. There was a forfeiture and the plaintiff was entitled to eject his 
tenant. 

[The rest of the judgment is not material to this report. ] 


Appeal dismissed: Rule discharged. 
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CRIMINAL. REVISION. 


Before the Hon'ble Mr. M.C. Chagla, Chief Justice, and Mr. Justice Gajendragadkar. 
EMPEROR v. JHAVERILAL MAGANLAL.* 
Bombay Money-lenders’ Act (Bom. XXXI of 1947), Sec. 2 (9)—Loan—Meaning of-—“By way of 
credit’’—Interpretation. 
The expression “loan”, as defined in s. 2 (9) of the Bombay Money-lenders Act, 1947, 
covers a loan which is secured as well as a loan which is unsecured. It is immaterial whether 
the lender advances money on security which fully covers the loan advanced by him. 


THE accused was a money-lender who carried on his business on a large scale 
long prior to the enactment of the Bombay Money-lenders Act of 1947. He used 
to advance money on the ample security by way of pawn or pledge of ornaments, 
jewellery, etc. He failed to comply with the requisitions of the Act, as he thought 
that his transactions did not fall within the term ‘‘ loan” as defined in s. 2(9) 
of the Act. He was, therefore, tried for breaches of ss. 5, 18, and 25() of the Act. 

The trying Magistrate acquitted the accused on the charge under s. 25(1), but 
convicted him on the other counts, observing as follows : 

“We are concerned with moneylenders and commercial transactions and should not be led 
away by the literary implications of.the word ‘credit.’ We can construe it in its commercial 
sense. Credit as understood by any banker or businessman clearly implies the amount of money 
placed at his disposal by the bank. Let me illustrate my point. If a person A approaches the 
bank for an overdraft and it is granted, he will be told by his bank that the amount X has been 
placed to his credit which does not imply, although it may be, that the bank has trusted him to 
repay the overdraft. What it means is that a certain amount is available to him for his use and 
that A has to his credit a certain sum upon which he may operate and to my mind this is the 
sense in which the words ‘by way of credit’ are used in the definition. Loan, therefore, means 
an advance at interest by way of credit implying that the loan made available to the borrower 
is an amount of money to his credit against which he may draw. Thatin my mind—nothing 
more and nothing less—is the correct and valid interpretation of the definition as shown by the 
fact that the Act itself draws no distinction by way of secured and unsecured loans.” 

The accused was sentenced to pay a fine of Rs. 100 on each of the two counts. 

The accused applied to the High Court in revision. 


K. A. Somjee and H. R. Pardiwalla, with Miss R. H. Shahani, for the applicant. 
H. M. Choksi, Government Pleader, for the Crown. 


Cacia C.J. Theprosecution alleged that the applicant before us carried on the 
business of a money lender without obtaining a license and without keeping and 
maintaining the accounts as required by the Bombay Money-lenders’ Act XX XI 
of 1947. The contention of the accused was that he advanced moneys only on 
security and that he took security which was sufficient to cover the whole of the 
loan advanced by him to his customers, and the further contention of the accused 
was that the Money-lenders’ Act only applied to cases where unsecured loans 
were made and not to cases where the loan advanced was a secured loan. The 
facts in this case are not in dispute, and the only question that arises, and the 
only question that has been argued, is the true interpretation of Act XXXI of 
1947. 

What we have to decide is, what is the true meaning according to the language 
used of the expression ‘“‘loan” as defined by the Bombay Money-lenders’ Act. 
“Loan” is defined as an advance at interest by way of credit, whether of money 
or in kind, and then it sets out what it does not include, with which we are not 
concerned for the purposes of this application. Mr. Somjee’s contention is that the 
expression “‘by way of credit” means that the advance must be only on the personal 
security of the debtor. If the advance is against a security either moveable or 
immoveable, then it is not a loan within the meaning of this expression as used 
in the Act. Mr. Somjee is right to this extent that if the legislature intended that 
all loans, whether secured or unsecured, should be covered by the expression 
“oan,” then it is rather difficult to understand why the legislature used the ex- 


* Decided August 25, 1949. Criminal 'Ap- conviction and sentence passed by Oscar H. 
plication for Revision No. 686 of 1949, from Brown, Chief Presidency Magistrate, Bombay, 
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pression ‘‘ by way of credit.” Even without the use of that expression, if ‘‘loan” 
was defined merely as an advance at interest, it would have covered both a secured 
and an unsecured loan. But we cannot accept Mr. Somjee’s contention that the 
expression “by way of credit” is a restrictive expression. In our view, the 
legislature has used an expression which is superfluous or unnecessary and that 
expression does not in any way affect the true meaning of loan as is apparent from 
the language used by the legislature. If the legislature intended to restrict the 
expression “loan” only to unsecured loans or to loans in which only the personal 
credit of the debtor was involved, then the legislature would undoubtedly have 
used proper language for that purpose. The legislature could have used the 
expression ‘‘an unsecured loan” or could have stated that loan means an advance 
ee on the personal security of a debtor. But the legislature has used the general 
expression ‘‘an advance,” and the expression “ by way of credit” is, in our 
opinion, not restrictive of that general expression. It is perfectly true that the 
legislature did intend by using the expression “by way of credit” that the 
loan must be given on the credit of the debtor. But the legislature did not intend 
and does not so state that the loan must be only on the credit of the debtor. The 
difficulty in the way of Mr. Somjee is that even when a loan issecured, the personal 
liability of the borrower is not excluded. When a money-lender advances money 
and takes security, he advancesit, first, onthecreditof the debtor, and, secondly, 
on the security which he gets from his debtor. It is not as if when he advances 
money on some security he does not look to the debtor at all in the event of the 
security not being sufficient to satisfy the money advanced. Therefore, once 
it is conceded (and it must be conceded) that in law in every loan whether secured 
or unsecured the liability of the debtor must remain and the loan must always be 
on the credit of the debtor, the expression used by the legislature “by way of 
credit ® becomes immediately intelligible. If we were to accept Mr. Somjee’s 
contention, it would lead to this extraordinary result, (and Mr. Somjee concedes 
that that extraordinary result must be given effect to), viz. that in every case the 
prosecution would have to establish what the value of the security was, because 
Mr. Somjee does not dispute that even if we were to interpret the expression 
“loan” as he wants us to do, if a money-lender advances money on security which 
was not sufficient to cover the loan, then to the extent that the loan remained 
uncovered the loan would fall within the meaning of the expression used in this 
Act. It is difficult to believe that the legislature intended such a curious and 
anomalous result to ensue from the working of this Act. It is right that when 
the Court construes a statute it must try and give a meaning to every expression 
used by the legislature. But cases are not unknown where the legislature, out 
of greatcr caution or out of every desire to eschew any ambiguity, has used ex- 
pressions which are unnecessary or superfluous, and therefore, in our opinion, 
it would be violating a more fundamental canon of construction to construe an 
expression which is superfluous or unnecessary as an expression, which is restrictive 
of a more general word used by the legislature in that very definition. 

Therefore, in our opinion, the expression ‘‘loan” used by the legislature and as 
defined.by s. 2(9) covers a loan which is secured as well as a loan which is unsecured, 
and itlis immaterial whether the lender advances money on security which fully 
covers the loan advanced by him. On that view of the case, the conviction of the 
accused must be upheld. Rule discharged. 

As regards sentence, it is not suggested by the Government Pleadcr that the 
accused wanted to defy the law or to act in contravention of the law. As a matter 
of fact he called upon responsible authorities on several occasions to elucidate the 
meaning of the expression “loan” as used in the Money-lenders’ Act, and the 
accused has also fought this case more as a test case than anything else. He wanted 
an authoritative pronouncement of the Court as to what the true position in law 
was, and after his prosecution he has completely stopped doing money-lending 
business. In that view of the case we can only take the view that the offence 
committed by the accused is a purely technical offence. We, therefore, reduce 
the sentence of fine from Rs, 100 to a fine of Rs. 10 on each count. À 
Rule discharged, 
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ORIGINAL CIVIL. 





Before Mr. Justice Tendolkar. 
SAYED MD. ABDULLAH URAIZEE v. P. V. RAQ.* 


Bombay Land Requisition Act (Bom. XXXIII of 1948), Sec. 5—Provincial Government—Requisition 
of premises—Whether such requisition quasi-judicial act—Writs of certiorari and prokibition— 
When interim order can issue. 

Neither the proviso to sub. s, (1) nor sub-s. (2) of s. 5 of the Bombay Land Requisition 

Act, 1948, constitutes ‘a condition precedent to the act of requisition under the Act. 

The act of requisition under s. 5 is therefore not a guast-judicial act; and no writs of certi- 
orari or prohibition can lie in respect of an order made under the section.: 

The high prerogative writs of certiorari and prohibition are exceptional remedies; and 
interim orders cannot be made on petitions fortheissue of such writs as a matter of course. 

A strong prima facie case has to be made out before such an order can issue. 

Tue petitioner M. A. Uraizee was the tenant of flats Nos. 9 and 10 in Sunbeam 

Chambers in the New Marine Lines in Bombay. 

On May 18, 1948, three orders were served on him by the Government of 

Boney: They ran as follows :— 

Orpsr No. R871 Exe. 52N. 
Bombay Castle: May 17, 1948. 
ORDER. 

Waenrass the tenant of the premises specified below has not actually resided therein for a 
continuous period of six months immediately preceding the date of this order. 

Now, therefore, in exercise of the powers conferred by sub-section (1) of section 5 of the 
Bombay Land Requisition Act, 1948 (Bom. XX XIII of 1948), the Government of Bombay is 
pleased to requisition the said premises :— 

Premises 

Flat No. 9 and 10 on the third floor of the building known as Sunbeam Chambers situated 
at Marine Lines, Bombay. ` 
By Order of the Governor of Bombay 

(Sd.) P. V. Rao. 

Assistant Secretary to the Government of Bombay, 

Health & Local Government Department. 


Mr. S. M. A. URAIZEE 
Carlisle Chambers, Apollo. 
Bombay Castle, May 17, 1948. 

OrpER - . 
Mr. Naraindas Jethanand is hereby permitted to occupy Flat No. 9 and 10, of Sunbeam 
Chambers situated at Marine Lines, Bombay, requisitioned under Government Order, Health 
and Local Government Department No. R871. Exe. 52N dated 17th May 1948, on the terms 
and conditions which will be communicated to him later. 
' By order of the Governor of Bombay. 

(Sd.) P. V. Rao, 

2 Assistant Secretary to the Government of Bombay, 
Health & Local Government Department, 


Bombay Castle: May 17, 1948, 
, ORDER OF GOVERNMENT. 


In exercise of the powers conferred by sub-section (1) of section 11 of the Bombay Lend 
Requisition Act, 1948 (Bom. XXXII of 1948), the Government of Bombay is pleased to authorise 
Mr. A. J. Lalwani, an Inspectorin the Health and Local Government Department, to take posses- 
sion of the premises in the building known as Sunbeam Chambers Flat No, 9 and 10 at Marine 
Lines, which have been requisitioned by Government Order No, R871 Exc, 52 dated 17th May 
1948. The said Inspector A. J. Lalwani is further authorised to take or cause to be taken such 
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gteps and use or causo to be used such force as may be in his opinion reasonably necessary for 


taking possession of such land. 
By Order of the Governor of Bombay, 


fSd.) P. V. Rao, 
Assistant Secretary totbe Government of Bombay 
Health & Local Government Department. 

Armed with these orders A. J. Lalwani “‘put, with the aid of the Police all 
furniture and belongings of the petitioner in a zoom in the flat and put a lock on 
the entire premises.” ; 

On May 20, 1948, the petitioner applied for writs of certiorari and prohibition 
and order under s. 45 of the Specific Relief Act, 1877, against (1) P. V. Rao, (2) 
Province of Bombay, and (8) Naraindas Jethanand. 


H.G. Advani, for the petitioners in Mise. Appl. Nos. 152 and 285. 
Murzban J. Mistree, for the petitioner in Misc. Appl. No. 185. 
M. P. Amin, Advocate General, for respondents in all applications. 


TENDOLKAR J. These are a number of rules for writs of certiorart and prohibi- 
tion and orders under s. 45 of the Specific Relief Act against the Provincial Govern- 
ment, and also against the Secretary of the Healthand Local Government Depart- 
ment and the Minister concerned, in respect of orders passed under s. 5 of the 
Bombay Land Requisition Act, 1948. In a recent judgment of a division bench 
of this Court in Rao v. Advani,’ to which I was a party, we have held that no 
proceedings lie either by way of writs of certiorari or probibition or under s. 45 
of the Specific Relief Act against a Minister or against a Secretary of the appropriate 
department in respect of the acts of the Provincial Government, and that writs 
of certiorari and prohibition can only be issued against the Provincial Government. 
The rules, therefore, do not survive as against any parties other than the Provincial 
Government. 

The question that has been raised as a pre.iminary issue for determination in 
these rules is whether a writ of certiorari lies in respect of an act of requisition 
under s. 5 of the Bombay Land Requisition Act, (Bom. XXXIITof 1948). Inthe 
judgment of the Division Bench, to which I Lave referred above, we held that an 
order of requisition under s. 3 of the Bombay Land Requisition Ordinance 
(Ord. V of 1947) was a quasi-judicial act, and was, therefore, subject to the pre- 
rogative writs of certiorari and prohibition. We came to that conclusion mainly 
on the ground-that the power of requisition under s. 8 of the Ordinance was condi- 
tional upon the existence of a public purpose and the question as to what is a public 
purpose was not left to the discretion of the Provincial Government but had to be 
objectively determined. The learned Chief Justice in his judgment stated (p. 887) : 

“Tt can only exercise its power to requisition provided the land is being requisitioned for 
any public purpose. What is public purpose is not left to the opinion of the Government. It isan 
objective fact which has to be determined by Government before it can exercise its power.” 


Later on in his judgment the learned Chief Justice pointed out (p. 892) :— 


“It would be perhaps interesting to note that Government have subsequently taken to `’ 


themselves wider powers under a subsequent legislation that has been passed with regard to 
requisition of land. [This no doubt is the Bombay Land Requisition Act, 1948.] Now, it is 
no longer necessary that the land should be requisitioned for a public purpose. It can be re- 
quisitioned for any purpose. This means that before Government can requisition land they have 
no longer to determine as an objective fact the purpose for which land has got to be requisitioned. 
Not only the necessity and expediency is left to thei? discretion, but it seems even the purpose 
for which land is to be requisiticned.” 

In my judgement I stated |p. 408) :— 

“If it were not intended that a publie purpose should exist before the power to requisition 
can be exercised, the words ‘for any public purpose” would be redundant, or in any event the 
words would have been, as they now are, in s. 5 of the Bombay Land Requisition Act, 1948, “for 
any purpose.” Whether a public purpose exists is a matter to be determined and not a fact of 
mere physical observation, for quite obviously the existence or otherwise of a public purpose is a 
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mixed question of fact and law. The act of requisition is, therefore, a quasi-judicial act unless 
the Ordinance indicates an intention to the contrary.” 

The section of the Ordinance which we had to interpret in the appeal was in the 
following terms :— f 

“Tf in the opinion of the Provincial Government it is necessary or expedient to do so the 
Provincial Government may by an order in writing requisition any land for any public purpose.” 
Section 5 of the Act, which corresponds to this section, has two changes made in it. 
Instead of the words ‘‘ to do so” in the Ordinance the words used in the Act are 
“so to do”; and instead of the words ‘‘ any public purpose” the words used in the 
Act are ‘any purpose.” The transformation of the words “to do so” into 
“so to do” does not to my mind make any difference to the meaning or effect 
of the section; but the substitution of the word “any ” as qualifying “purpose” 
instead of ‘public purpose” surely makes a great deal of difference to the power of the 
Provincial Government. Whereas under the Ordinance the Provincial Govern- 
ment could not requisition any land at all until there was a public purpose, under 
the new Act the Provincial Government has power to requisition land for any 
purpose which must of necessity imply an unlimited power. Had the section 
ended there, in view of the observations which I have cited in the judgments 
of the learned Chief Justice and myself, there would have been no doubt that the 
act of requisition under s. 5 of the Act was not a quasi-judicial act. But to s. & 
of the Act there is a proviso and there is also another sub-section; and it has 
been argued on behalf of the petitioners in these petitions that by virtue of this 
proviso and/or this sub-section the power to requisition is subject to a condition 
precedent which has got to be determined judicially. The proviso is in these 
terms :— - 

“ Provided that no building or part thereof wherein the owner, the landlord or the tenant, 
as the case may be, has actually resided for a continuous period of six months immediately 
preceding the date of the order shall be requisitioned under this section,” 

As observed by Lord Macmillanin M. & S.M. Railway v. Bezwada Municipality? 
(p. 589) : 

“the proper function of a proviso is to except and deal with a case which would otherwise 
fall within the general language of the main enactment, and its effect is confined to that case.” 
Giving that effect to this proviso all that it does is to take away from the sphere 
of operation of the power of requisition the premises which have been actually 
resided in for a continuous period of six months. The proviso, in my opinion, 
does not constitute a condition precedent to the act of requisition; itis only a 
fetter on executive conscience. This becomes the more apparent when we con- 
sider sub-s. (2) of s. 5, which is in these terms :— 

“ Where any building “or part thereof has to be requisitioned under sub-section (1) the 
Provincial Government shall make such inquiry as it deems fit and make a declaration in the order 
of requisition that the owner, the landlord or the tenant, as the case may be, has not actually 
resided therein for a continuous period of six months immediately preceding the date of the order 
and such declaration shall be conclusive evidence that the owner, the landlord or the tenant has 
not so resided.” ‘ 

Now, it is submitted that this sub-section in itself constitutes a condition prece- 
dent to the power of requisition under s. 5. This sub-section makes it imperative 
for the Provincial Government to make such inquiry as it deems fit and to make a 
declaration. But this imperative provision does not appear to me to be in the 
nature of a condition precedent. It is a procedure which the Provincial Govern- 
ment must adopt before passing an order of requisition. That it is intended to 
be somewhat in the nature of a formality, andno more, becomes the more apparent 
from the fact that the sub-section itself provides that the inquiry to be made is such 
as the Proviucial Government deems fit, and further provides that the declaration 
made under the section in consequence of such inquiry shall be conclusive evidence 
that the owner, landlord or tenant hasnot actually resided for a continuous periodof 
six months. I am therefore not prepared to hold that either the proviso to sub-s. (1) 
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or sub-s. (2) of s. 5 constitutes acondition precedent to theact of requisition under 
the Bombay Land Requisition Act. The act of requisition under s. 5, therefore, 
is not, in my opinion, a quasi-judicial act and no writs of certiorari or prohibition 
can lie in respect of an order made under s. 5 of that Act. 

Before parting with these petitions, however, I cannot but observe that the power 
torequisition for any purpose, with which the legislature has thought fit to clothe the 
Provincial Government, is a power for which I know no parallel in the statutes of 
any democratic country; and the learned Advocate General has not been able to 
point out any. In India itself, under r. 75A of the Defence of India Rules, the 
power to requisition was for the purpose cf ‘‘ securing the defence of British India, 
public safety, the maintenance of public order or the efficient prosecution of the 
war, and for maintaining supplies and services essential to the life of the com- 
munity.” One has to remember that this was legislation passed during the 
emergency created by the Great War; and yet the powers of requisition were there 
circumscribed to specified purposes. We then have Ordinance V of 1947 in which 
the power to requisition was extended to all public purposes generally, instead of 
being restricted to specific public purposes as in the Defence of India Rules; and 
we now have in s. 5 of the Act the farthest possible extension of the power of 
requisition for any purpose. This progressive curtailment of the rights of the 
subject in matters of requisition and the progressive enlargement of executive 
power under democratic rule is a fact deeply to be deplored. i 

The exceptional nature of this power readers it the more necessary that it should 
be exercised by the Provincial Government with dignity, restraint and discretion, 
and so as to cause the minimum amount of hardship and inconvenience to those 
whose premises are requisitioned, for if it is not, the subject is without any adequate 
and speedy remedy. Ihave no reason to suppose that the Provincial Government 
desires to exercise this power in any other manner. The facts disclosed on affidavits 
in the numerous petitions that have been filed in this Court, and which I will have 
to dismiss as a result of my present decision, reveal that those entrusted by Govern- 
ment with the execution of this power have not kept these principles before them. 
First and foremost, the department has, in recent cases, begun to take possession 
of premises at late hours of the night. This appears to me to be wholly undignified. 
The dark hours of the night are usually associated in the public mind with the 
commission of dark deeds and the activities of undesirable elements of society; 
and it is difficult to see why the legitimate activities of a Government department 
should not be carried out in broad daylight. Then again, service of a notice 
of requisition and taking possession are becoming in many cases almost simul- 
taneous acts. Indeed, in some cases possession appears to have been taken even 
before service of notice, as the notice sent by post was still in the post office when 

ssession was taken. Surely, considerations of humanity, if nothing else, should 
induce the authorities to allow a reasonable time to the occupant to vacate the 
premises or to seek redress, if redress be evailable to him. Then again, there have 
been cases where, after the death of a male member of a family, in whose name 
the tenancy stood, his mother, brothers or other dependents had been dis- 
possessed by an order of requisition. Surely it cannot be—and itis certainly 
not the position in law—that the tenancy is terminated by the death of a tenant 
and that the other members of his fami_y cease to have any right to continue in 
the premises. 

I have thought it right to draw the attention of the Provincial Government 
to these incidents, none of which the Advocate General has attempted to defend, 
in order to press upon them the urgent necessity to restrain the acts of their 
subordinates, which, I do not believe, have their approval, but which, none the less, 
tend to bring the Government into disrepute ; and also to provide some machinery, 
at least in the ministerial sphere, for speedy redress of injustice or hardship. 

When asked why Government did not grant any time to the dispossessed tenant 
to vacate, the learned Advocate General made a grievance of the fact that this 
Court had in every case in which such time was given issued an interim injunction 
restraining Government from giving effect to that order with the result that the 
working of the requisition department became very difficult. Ido not think the 
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grievance is jnstified. I wish to make it clear that I consider the high preroga- 
tive writs of certiorari and prohibition as exceptional remedies; and I wish to 
remove any impression if it exists in any quarters that interim orders will 
be made on petitions for the issue of such writs as a matter of course. A 
strong prima facie case has to be made out before that can be done. The 
Provincial Government in their turn can, if they give sufficient time to the 
person whose premises are requisitioned and give a sufficient assurance that 
possession shall not be taken for a stated period of time expect that notice 
should be given to them if any application is made for interim relief. ‘But 
if tenants are liable to be Tao. even before they have a chance to put 
in an application and obtain an order even at record speed, then the Provincial 
Government cannot expect thatthéy should be given an opportunity of being heard 
before interim orders are made in proper cases. I am happy to say that in some 
of the graver cases of hardship and inconvenience, the learned Advocate General 
has, without raising the question that a writ of certiorari does not lie because the 
act complained of is not quasi-judicial, agreed to take consent orders which are 
reasonable and-fair. 

The result, therefore, is that these rules will be dismissed. 

f Rules discharged. 

Attorneys for petitioners: Tyabji, Dahyabhai & Co. 
Attorneys for respondents Nos. 2 and 8: Latile & Co. 





Before Mr. Justice Tendolkar. 
JAGATCHANDRA N. VORA v. THE PROVINCE OF BOMBAY.* 
Bombay Land Requisition Act (Rom. XXXII of 1948), Sec. 6—Premises—Requisition by Govern- 
ment—Vacant premises—Vacant premises of which landlord gives notice to Government— 
Requisition of such premises is quasi-judicial act—Conclusive evidence, effect of —Conclustve 
proof—Writ of certiorari, ` 

The existence of the “ premises ” as defined in the Bombay Land Reguisition Act, 1948, is 
a condition precedent to the exercise of the power of requisition, which condition in its very 
nature is not capable of subjective determination, nor is there any indication in the Act 
that it is left to the subjective determination of the Government. This shows that the 
order of requisition under s. 6 of the Act is a quasi-judicial act, which can be set aside by 
a writ of certiorari. 

The first proviso to 8. 6(4) of the Act makes a provision for an inquiry in cases where no 
intimation is given, but it does not follow therefrom that Government have to determine 
nothing in relation to premises regarding which an intimation has been received before 
they proceed to requisition them. Government are bound to satisfy themselves (a) that the 
intimation relates to premises as defined in s. 4(3), (b) that such premises are vacant within 
the meaning of that term is sub-s. (1) read with the explanation, and (c) that the intimation 
is in fact given bona fide by the real landlord. These are objective facts not left to the 
subiective determination of Government. The act of requisition is, therefore, a quasi- 
judicial act even in cases in which an intimation of vacancy is given by the landlord. 

The proviso requires the Government (1) to hold such inquiry as it deems fit and (2) 
to make a declaration that the premises were or had become vacant. !t further proceeds 
to say that “ such declaration shall be conclusive evidence that the premises were or had 
so become vacant.” It makes the declaration conclusive with regard to all facts involved 
in the determination of vacancy, but the declaration is not conclusive with regard to the 
inferences to be drawn from or the consequences of such facts, since these are not matters 
of evidence. Notwithstanding the proviso, therefore, the legal concept of vacancy is still 
left for objective determination. Hence, the act of requisition under s. 6 is quast-judicial. 

. Tæ petitioners, Jagatchandra Vora and his wife Sunanda, were the owners of 
a building-on Hughes Road in Bombay. They newly constructed an extension to 
that building and agreed to let the ground floor and the first floor of it to two 
tenants, and kept its second floor for their own use. 

On ‘April 11,1948, the Government of Bombay enacted the Bombay Land Requi- 
sition Act (Bom. XXXIII of 1948), s. 6 of a for the first time applied the 


* Decided, January 24, 1949. Miscellaneous Application No. 248 of 1948. 
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provisions relating to requisitioning of vacant premises to newly erected buildings, 
provided they were let or intended to be let separately. On July 28, 1948, the 
Government of Bombay enacted rules under s. 19 (2) called the Bombay Land 
Requisition (Exemption) Rules, 1948, one of which provided that the buildings 
newly erected or reconstructed by the landlord for his own use as residence should 
be exempt from the operation of the Act. 

On J ule 28, 1948, the petitioners wrote to the Government requesting them 
to sanction the arrangement of letting the ground floor and the first floor to tenants 
and to allow the second floor of the new building to be occupied by the petitioners. 

The statutory period of one month prescribed by s. 6 of the Act having expired 
on August 28, 1948, without a reply from Government, the petitioners rented the 
two floors as proposed, and retained the second floor for their own use. 

Meanwhile, on August 27, 1948, the Government of Bombay passed the following 
order and served it on the petitioner J. C. Vora: 

OrDER No. R617-L-1256. . 
Bombay Castle: August 27, 1948. 
ORDER. 

Wuereas an intimation has been given under sub-section (1) of section 4 of the Bombay 
Land Requisition Act, 1948 (Bom, XXXIII of 1948) by the landlord in respect of the premises 
specified below :-— 

Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (4) of section 6 
of the said Act, the Government of Bombay is pleased to requisition the said premises :— 

Premises. 
Premises (newly constructed) on the II floor of the building known a8...........eeeeeeeee 
situated at Plot No. 7, Street No. 21, Ward No. 14D, Ward No. 2881 (2C), Hughes Road, Bombay. 
By order of the Governor of Bombay 
(Sd.) D. S. RAJADHYAKSHA, 
Assistant Secretary to the Government of Bombay. 
Health and Local Government Department. 
To 
Mr. JAGATCHANDRA NEAMCHAND Vora, 
Plot No. 7, Street No. 21, 
Hughes Road, Bombay. 

In the course of further correspondence, the Government wrote to the petitioners 
as follows on September 11, 1948 : 

“Tam directed to inform you that Government regret their inability to allow you to utilise 
the whole of the newly constructed premises requisitioned under Order No. R617-L-1256 
of Auzust 27, 1948, for your own occupation. 

On September 16, 1948, the petitioners applied against (Z) the Province of Bom- 
bay, (2) D. S. Rajadhyaksha and (8) S. B. Kazi, for a writ of certiorari, calling for 
the record of the proceedings, (2) a writ of prohibition prohibiting the respondents 
from proceeding with the execution of their order, (3) an order under s. 45 of the 
Specific Relief Act, 1877, directing the respondents to forbear from exercising any 
jurisdiction or taking any action under the order passed by them; and (4) restraining 
the respondents by an interim order and injunction ‘‘from executing and/or en- 
forcing the said order dated August 27, 1948, or from taking any steps in execution 
or enforcement of the said order.” 


N. A. Palkhiwalla, Sir Jamshedji Kanga and E. M. Munshi, for the petitioner in. 
No. 248 of 1948. 
M. P. Amin, Advocate General, for the respondents in all. 


TENDOLKAR J. The question that arises for determination in these rules and 
also in other rules in respect of orders of requisition issued under s. 6 of the Bombay 
Land Requisition Act, 1948,is whether a writ of certiorari lies in respect of such an 
order. It has been argued in all the rules, although this judgment is headed only 
in some of the rules typical of the two classes of cases which arise under s. 6, 
viz. (1) where an intimation of vacancy has been given and (2) where no such in- 
timation is given. 


Lt Neth A 


1949.]  JAGATCHANDRA VORA V. PROV. OF B’BAY (0.¢.5.)—Tendolkar J. 999 


In P. V. Rao v. Girdharlal Lallubhaita Division Bench of this Court, to which I 
was a party, came to the conclusion that an order of requisition under sub-s. (4) 
of s. 4 of the Bombay Land Requisition Ordinance, 1947, was a quasi-judicial 
act, and, therefore, subject to the writ of certiorari. In order to appreciate what 
actually was decided in that appeal it is necessary to look at the scheme of s. 4 
of the Ordinance and the facts of the appeal. Sub-section (7) of that section 
casts an obligation on the landlord to give intimation of a vacancy to the Provin- 
cial Government, vacancy being defined in that sub-section. Sub-section (2) 
provides for the period during which such intimation should be given. Sub- 
section (3) prohibits the landlord from letting out the premises for a month after 
the receipt of the intimation by the Provincial Government. Sub-section (4) 
enables Government to requisition vacant premises whether or not an intimation 
has been given. Sub-section (5) prescribes a penalty for not giving the intimation. 

It is apparent that there are two classes of cases in which vacant premises may 
be requisitioned by the Provincial Government : (1)-where an intimation has been 
given by the landlord and (2) where no such intimation has been given. The 
decision in P. V. Rao v. Girdharlal Lallubhai was given in a casein which no intimation 
of vacancy had been given to the Government and Government had to determine, 
before they could proceed to requisition, whether’a vacancy existed. No argument 
was addressed to us during the course of hearing of that appeal as to whether an 
order of requisition made after an intimation of vacancy had been received by 
Government was or was not a quasi-judicial act; and that question is, therefore, 
still open for determination. With regard to the question actually decided in that 
appeal, it is urged that there has been a change in the law; and even accepting the 
ratio of our decision, which, of course, the Provincial Government challenges, the 
otder of requisition under s. 6 of the Bombay Land Requisition Act (Bom. 
XXXIII of 1948), is not quasi-judicial. 

It would be next convenient to consider the provisions of s. 6 of the Act, which 
takes the place of s. 4 of the Ordinance. The arrangement of the five sub-sections 
remainsthe same. Sub-section (7) hasbeen modified in respect of the definition of 
vacancy by deleting therefrom the words “‘by the termination of a tenancy or by the 
eviction of atenant”, so that while the concept of vacancy under the Ordinance was a 
legal concept and not merely a physical concept in the sense of non-occupation it 
may be said that the concept under the new sub-s. (7) is merely physical. But, 
an explanation has been added to this sub-section which provides that premises 
shall be deemed to be or become vacant in certain circumstances therein enumerated. 
So that, reading the sub-section with the explanation, the concept of vacancy still 
remains legal. There is no material alteration in sub-ss. (2), (3) and (5). The new 
sub-s. (4) is in the following terms :— ` 

“ Whether or not an intimation under sub-section (1) is given and notwithstanding anything 
contained in section 5, the Provincial Government may, by order in writing— 

(a) requisition the premises and may use or deal with the premises in such manner as may 
appear to it to be expedient ; or 

(b) require the landlord to let the premises to specified persons or class of persons or in 
specified circumstances : 

Provided that where an order is to be made underclause (a) or (b) requisitioning or requiring 
to Iet premises in respect of which no intimation is given by the landlord, the Provincial Govern- 
ment shall make such inquiry as it deems fit and make a declaration in the order that the premises 
were vacant or had become vacant, on or after the date referred to in sub-section (1) and such 
declaration shall be conclusive evidence that the premises were or had so become vacant ; 

Provided further that no order under clause (b) shall be made without hearing the landlord 
if the landlord resides in the building of which the premises form a part.” ; 

This sub-section up to the end of cl. (a) is a reproduction of the corresponding sub- 
section of the Ordinance. The rest is an addition. 

The first question that has been urged by Sir Jamshedji Kanga on behalf of one 
of the petitioners is that the power to requisition given under this sub-section 
relates to “‘thepremises” which can only mean vacant premises as definedin sub- 
cl. (2) read with the explanation. The word “‘premises’’ in its turn has been defined 
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in s. 4 (3); and itis only premises which fall within that definition that can be 
requisitioned. That definition is as follows :— 

“t premises’ means any building or part of a building let or intended to be let separately 
including— 

(i) tbe garden, grounds, garages and out-houses, if any, appurtenant to such building or 
part of a building, 

(ii) any fittings affixed to such building or part of a building for the more beneficial enjoy- 
ment thereof, but does not include a room or other accommodation in a hotel or lodging house ; ” 


The Advocate General contends that s. 6 (Z) talks of ‘‘any premises” and the 
definition of ‘tpremises”’ in s. 4 (3) is not applicable because it is repugnant to the 
subject or context of s. 6 (4). According to the Advocate General the Government 
are entitled to requisition buildings or parts of buildings whether or not they were 
let or intended to be let. Iam of the opinion that this argument is untenable. 
A definition given in an Act must be substituted for the word defined wherever 
it occurs in the Act; and I see no repugnancy in the subjector context of s. 6 (1) 
‘to induce me to hold that the definition does not apply to the words “any premises” 
used in that sub-section. Moreover, the only operative part of the Act relating to 
“premises” is s. 6; and, indeed, fhe word doesnot appearin any other section. If, 
therefore, the definition is not applied to the word “premises” in that section it 
may as well have not been given in the Act. I am not prepared to hold that 
Government has, under s. 6. power to requisition vacant premises unless they were 
let or intended to be let. If that be the correct interpretation, whether or not an 
intimation of vacancy has been given, Government has, before it proceeds to re- 
quisition, got to determine that what it proposes to requisition are ‘‘premises” within 
the definition. The existence of ‘‘premises’’ within the meaning of the definitiqn 
is, therefore, a condition precedent to the exercise of the power of requisition; and 
that condition, in so far as premises intended to be let are concerned, is not capable 
of subjective determination, nor is there any indication in the Act that it is left to 
the subjective determination of the Government. The order of requisition under s. 
6 is, therefore, a quasi-judicial act. 

This aspect of the matter was not placed before us at the argument of P. V. Rao 
v. Girdharlal Lallubhai; but it merely affords an additional ground in support of 
the decision which we arrivec at. 

_ This really disposes of the issue before me; but it is as well to consider it by apply- 
ing the ratio laid down by us in ourjudgmentin P. V. Rao v. Girdharlal Lalluthat. 
That ratio is derivedfromthefact that the powerto requisition relates to “the pre- 
mises,” i.e. vacant premises as defined in the Act. What we held was that the existence 
of vacancy was a condition precedent to the exercise of the power of requisition; and 
since the concept of vacancy under the section was legal and not merely physical, 
in the sense of non-occupation, the Government had to determine it as an objective 
fact. The position is exactly the same under the Act. But, it is contended by the 
Advocate General that in a case where intimation of vacancy is given by the land- 
lord, the existence of vacancy is determined by him; andthe Provincial Government 
have no function to perform except to proceed to requisition the premises to which 
the intimation relates. If that were the correct position in law it would lead to 
some very startling results. Any person howsoever unconnected with the premises 
can pose to be a landlord thereof and whether or not premises are vacant can give a 
notice of vacancy even in the case of a building or part of a building which has never 
been let or intended to be let. Similarly, a landlord can mala fide give intimation 
of a vacancy in order to oust an existing tenant. If Government were free to act 
on such intimation it would lead to incalculable hardship. But I have no reason 
to suppose that such was theintention of the Legislature. It is truethat the first 
proviso to sub-s. (£) makes a provision for an inquiry only in cases where no intima- 
tion was given; but it does not follow therefrom that Government have to deter- 
mine nothing in relation to premises relating to which an intimation has been re- 
ceived before they proceed to requisition them. In my opinion Government are 
bound to satisfy themselves (a) that the intimation relates to premises as defined 
by s. 4 (8), (b) that such premises are vacant within the meaning of that terra in 
sub-s. (Z) read with the explanation and (c) that the intimation is in fact given 
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? bona fide by the real landlord. These to my mind are objective facts not left to 

t the subjective determination of Government and, therefore, the act of requisition 

' 18 a quasi-judicial act even in cases in which an intimation of vacancy is given by 
the landlord. 

I next come to the class of cases in which no intimation of vacancy has been given. 
This was the class we dealt with in P. V. Rao v. Girdharlal Lallubhai and unless the 
law has been altered that decision is binding. What is urged by the Advocate 
General is that the proviso to s. 6 (4) indicates that the determination of the ques- 
tion as to whether a vacancy exists is left to the subjective decision of the Govern- 

1 ment. 
It becomes necessary, therefore, to consider the precise scope of the first proviso. 
` It requires the Government (1) to hold such inquiry as it deems fit and (2) to make 
a declaration that the premises were or had become vacant. It further proceeds 
tosay that “such declaration shall beconclusive evidence that the premises were or 
had so become vacant,” i 

The provision for inquiry is relied upon on behalf of the petitioners as showing 
that the determination was quasi-judicial, while the words ‘‘as it deems fit” quali- 
fying the inquiry are relied upon by the Advocate General as indicating that the 

etermination is merely ministerial. « Neither of these two views appeals to me. 
As pointed out by me in my judgment in Rao v. Advani! a provision for an 
inquiry is by itself quite consistent with the performance of an executive as well as 
a quasi-judicial act. It is a matter of common knowledge that the power to hold 
such inquiry as it deems fit is often conferred on a quasi-judicial tribunal, such as 
an arbitrator. The provision for inquiry contained in the first proviso, therefore, 
does not help either ‘side. f 

The next point that has been strongly relied upon by the Advocate General is 
that the declaration to be made by the Government is ‘‘conclusive evidence”. 
A. battle of wits was waged at the bar as to the precise meaning and effect of the 
words ‘‘conclusive evidence”. Mr. Munshi on behalf of one of the petitioners 
contended that ‘conclusive evidence” is not the same thing as ‘‘conclusive proof”, 
and that it is open to anyone to put forward evidence which may lead to a contrary 
conclusion, In support of his contention he drew my attention to the definition 
of “evidence” in s. 8 and of ‘‘conclusive proof” in s. 4 of the Indian Evidence Act 
and also to s. 112 of that Act which provides that the birth of a child during mar- 
riage is conclusive proof of legitimacy. I must confess my inability to per- 
ceive the difference, if any, between ‘‘conclusive evidence” and ‘‘conclusive 
proof”; and if such a difference exists it is irrelevant, for, the point to 
determine is whether other evidence could be led, as Mr. Munshi suggested, to 
rebut the conclusive evidence. For thé*proposition that such evidence could be 
led Mr. Munshi relied upon the case of Attorney General v. Bournemouth Corpora- 
tion?. In that case the question was whether a corporation had failed to commence 
work on the construction of a tramway. Section 18 of the Tramways Act, 1870, 
provided that a particular t of notice shall be conclusive evidence of non- 
commencement of work. All that the Court of Appeal held was that such a notice 
had not been rendered the only evidence of non-commencement of work and that 
in the absence of such a notice other evidence could be led to prove non-commence- 
ment. Vaughan Williams L. J. observed (p. 724): 

“ In my opinion it would not be right to read the words ‘ conclusive evidence’ as if they 
were “exclusive or the onlv evidence.” 
It is impossible to read this observation as an authority for the proposition that 
even if the notice which had been rendered ‘‘conclusive evidence” was forthcoming, 
other evidence could have been led to show that the work had in fact commenced. 
Moreover, there isa direct authority negativing the contention of Mr. Munshi. In Kerr 
v. John Mottram Ltd.,3 the articles of association of a company provided that the 
minutes of any meeting purporting to be signed by the chairman shall be ‘‘con- 
clusive evidence” without any further proof of the facts therein stated. A share- 
holder of the company brought an action against the company for specific per- 


1 (1948) 51 Bom. L.R. 842. 8 [1940] 1 Ch: 657. 
2 [1802] 2 Ch. 714. 
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formance of an alleged contract and proposed to call evidence to contradict the 
minutes. Simon J. observed (p. 660) :— x ; 

“ T have no doubt that the words ‘ conclusive evidence’ mean what they say; that they 
are to be a bar to any evidence teing tendered to show that the statements in the minutes are 
not correct.” j 
Therefore, in my opinion, where a declaration has been made under the first pro- 
viso to s. 6 (4), it is not open to anyone to lead evidence in any Court which would 
lead to a contrary conclusion. i 

It is next urged by Sir Jamshedji Kanga that “evidence” can only relate to 
matters of fact and not of law; and, therefore, when a declaration is made ‘‘conclu- 
sive evidence” it is conclusive of the facts thereby determined but not of any law 


Ne 


which may be involved in or incidental to such determination. Ifit were intended ” 


that the declaration should be conclusive both as to law and as to fact the words 
would have been ‘‘conclusive” or “final and conclusive” and not only “‘conclusive 
evidence.” This argument appears to me to be well-founded. In Caratal (New) 
Mines, Limited, In re, on a petition for winding up, a question arose as to whether 
a special resolution for winding up had been duly passed. Section 51 of the Indian 
Companies Act, 1862, provided “‘that unless a poll is demanded by at least five 
members, a declaration of the chairman that the resolution has been carried shall 
be deemed conclusive evidence of the fact, without proof of the number or pro- 
portion of the votes recorded in favour of or against the same.” Such a declara- 
tion was produced before the Court. It gave the number of votes for and against 
the resolution and added that there were two hundred proxies and declared that 
the resolution had been passed by the required statutory majority. In law the 
proxies could not be taken into account; but it was contended that the Gourt 
could not go into that question as the declaration was conclusive under s. 51. 
The contention was overruled by Buckley J. and it was held that the resolution 
had not been passed by the statutory majority. The learned Judge in dealing 
with the effect of s. 51 observed (p. 500) :— i 

“ The respondents contend that the effect of that provision is that the declaration which 
the chairman here made is conclusive that the resolution for the voluntary winding-up was 
passed by the necessary three-fourths majority. I am asked to affirm the proposition that if 
the chairman makes a declaration, and in it actually gives the number of votes for and against 
the resolutions which he is bound to recognise, and adds that there are proxies (which in Jaw he 
cannot regard), and then declares that the result is that the required statutory majority has heen 
obtained, although the numbers stated by him shew that it has not been obtained, the declaration 
is conclusive. In my judgment that proposition cannot be supported. Suppose, for instance, 
that fifteen members voted for and fourteen against the resolution at the first meeting, and the 
chairman declared those figures and added thatf‘as the statute only required a bare majority fin 
which he would be wrong in law), the resolution had been duly passed, would the declaration be 
conclusive ? I think not. Or suppose the chairman said that fifteen voted for the resolution 
and fourteen against it, but that, as he was the holder of a number of proxies, he could, although no 
poll had been demanded, count the proxies, and that he therefore declared the resolution carried 
by a majority of three-fourths ; that would not be a good declaration.” 
The learned Judge then referred to cases in which it has been held that an errone- 
ous but bona fide declaration was conclusive and proceeded to observe (p. 501) :— 

“ But those decisions do not apply to a case where the chairman by his declaration finds the 
figures and erroneously in point of law holds that the resolution has been duly passed. That is 
what the chairman has done in the present case. He had no right to count the 200 votes by 
proxy, and his declaration is not conclusive.” - 

The Advocate General has made no attempt to meet this case; but he has 
relied on Moosa Goulam Ariff v. Ebrahim Goulam Ariff. In that case a certificate 
of incorporation of a company issued under s. 41 of the Indian Companies Act, 
1882, (corresponding to s. 24 of the Act now in force) was sought to be challenged. 
The circumstances of the case were somewhat unusual. A wealthy gentleman 
wishing to transfer his property to his two junior wives and five minor children 


1 [1202] 2 Ch. 498. ` s.c. 14 Bom. L.R. 1211. 
2 (1912) L.R. 39 I.A. 287, , : 
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obtained five orders for appointment of one person as guardian of the five children. 
The memorandum of association of the company was signed by the two wives and the 


- guardian of the five children to satisfy the requirement that it must be signed by 


seven persons and the company was duly registered. The gentleman then trans- 
ferred his property to the company in return for shares. The certificate of in- 
corporation was challenged on the ground that there were not seven subscribers 
to the memorandum of association. Their Lordships held that the certificate was 
conclusive for all purposes. By s. 41 of the Act of 1882 that certificate was made 
conclusive evidence that “all the requisitions of this Act in respect of registration 
have been complied with.” No doubt the certificate is conclusive with regard to any 
requisitions which relate to matters of fact but is it also conclusive with regard to 


~ any requisitions which require legal determination? In my opinion their Lord- 


ships were not dealing with this question. One of the requisites that a company 
must satisfy under s. 5 of the Companies Act is that its objects must be 
lawful. Gan it be said that if a company was formed for unlawful objects the 
certificate of registration can prevent the Court from holding that its objects were 
not lawful? The Advocate General says that it would. But there is high 
authority of the House of Lords to the contrary. In Bowman v. Secular Society, 
Limited, it was held that the certificate was not conclusive on the legality of the 
objects of the company. Lord Finlay observed as follows (p. 421) :— 

“Tt was argued before us that the society could not have been properly incorporated if its 
objects were illegal, and that, as the certificate is conclusive to show that the company is one 
authorised to be registered and duly registered, it follows that it cannot for any purpose be con- 
tended that the objects are illegal. In my opinion this argument is an attempt to extend the 
effect of these enactments beyond their fair meaning and manifest object,” 


Lord Parker of Waddington observed as follows (p. 489) :— ; 

“The section does not mean that all or any of the objects specified in the memorandum. 
if otherwise illegal, would be rendered legal by the certificate.” 
Moreover, both Lord Parker and Lord Buckmaster pointed out (see pp. 440 and 448) 
that proper proceedings could be taken for cancelling the certificate on the ground that 
the objects were illegal. It is obvious that in any such proceedings the certificate 
could not be conclusive evidence of the legality of the objects, for if it werc, the 
proceedings would be futile. Incidentally, I may mention that although the 
certificate of registration is made ‘‘conclusive evidence”, Lord Parker in his judg- 
ment states that “the registrar fulfils a quasi-judicial function”, (see p. 489), and 
that a writ of ceritorari would lie to cancel a registration. (See p. 440). 

I an, therefore, of the opinion that when the proviso enacts that the declaration 
made by Government shall be ‘‘conclusive evidence” it makes the declaration 
conclusive with regard to all facts involved in the determination of vacancy; but 
the declaration is not conclusive with regard to the inferences to be drawn from or 
the legal consequences of such facts since these are not matters of evidence. Not- 
withstanding the proviso, therefore, the legal concept of vacancy is still left for 
obire determination and the act of requisition under $. 6 is quasi-judicial. 

am free to confess that during the course of a long, interesting and full argu- 
ment my mind wavered a good deal with regard to the pros and cons of this diffi- 
cult and vexed question. I have ultimately come to the conclusion that I have 
arrived at, as, in my opinion, the only possible conclusion. But, had I any doubts 
as to its correctness, and had I taken the view that the arguments for or against 
it wereevenly balanced, I would have had no hesitation in giving the benefit of 
such doubt to the subject as the power of requisition restricts the normal rights 
of the subject in relation to his property. 
, Order accordingly . 


Attorneys for petitioners : Mulla & Mulla. 
Attorneys for respondents : Little & Co. 
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Before Mr. Justice Bhagwati. 


THE PRINCE LINE, LIMITED v. THE TRUSTEES OF THE PORT 
OF BOMBAY.* 


Civil Procedure Code (Act V of 1908), O. IV,r. 1,0. VI, rr. 14, 15—Bombay Port Trust Act (Bom. VI 
of 1879), Sec. 8/—Indian Limitation Act (IX of 1908), Art. 36—Suit based on torts filed under 
special power of attorney held not properly instituted—Suit adjourned to enable plaintiffs to 
grant general power of attorney—Plaint resigned and redeclared—Whether suit instiinded on 
date of resigning and redeclaring of plaint. 

The plaintiffs in an action on tort filed a suit against the defendants on November 19, 
1943, on a cause of action which had accrued on May 25, 1948. The suit was filed under a i 
special power of attorney executed by the plaintiffs in favour of TM & Co., who signed and 
declared the plaint. The tral Judge on July 15, 1947, held that the power of attorney being “ 
a special power of attorney was of no avail and that the suit was not properly instituted, 
The suit was adjourned to enable the plaintiffs to grant a general power of attorney to 
TM & Co. and to enable them to properly sign and verify the plaint. The plaint was 
accordingly resigned and redeclared on August 22, 1047, after the requisite general power of 
attorney had been granted and executed by the plaintiffs. On the question whether the 
suit could be said to have been filed only on August 22, 1947, and was, therefore, barred 
under s. 87 of the Bombay Port Trust Act, 1879, and art. 86 of the Indian Limitation Act, 
1908 :-— 

Geld, (1) that the plaint as flrat presented was not properly signed and verified in accordance 
with the provisions of O. VI, rr. 14 and 15, of the Civil Procedure Code, 1908, and no suit was, 
therefore, instituted in the Court within the meaning of O. IV, r. 1 of the Code ; 

(2) that the suit could be said to be instituted only on resigning and redeclaring of th 
plaint on August 22, 1947, and, 

(3) that, therefore, the suit was out of time under s. 87 of the Bombay Port Trust Act, 
1879, and art. 86 of the Incian Limitation Act, 1908. 

Unless there is a properly signed and verified plaint in accordance with the provisions of 
O. VI, rr. 14 and 15, of the Civil Procedure Code, 1908, it cannot be said to be a properly 
signed and verified plaint which may be presented to the Court in order that the suit may 
be said to have been instituted or filed in the Court within the meaning of O. IV, r. 1, of the 
Code. 
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Uttamram Vithaldas v. Thakordas Purshottamdas,' followed. 
Nanjithat v. Popatial,*? referred to. 

The Court has got the discretion, if a plaint is not properly presented or is not signed and 
verified in accordance with the provisions of O. VI, rr. 14 and 15, of the!Civil Procedure Code, 
1908, to allow the plaintiff to remedy the defect at a later stage even though the period of 
limitation may already have expired. But where while granting the amendment or the 
opportunity to the plaintiff to cure the defect, the Court reserves to the defendant the right 
to plead the bar of limitation, the defendant should not be deprived of his right to plead 
the bar of limitation and the plaintiff would have to meet that point when properly raised 
by the defendant at any subseguent stage. 

Mohini Mohun Das v. Bunasi Buddan Saha Das, Ali Muhammad Khan v. Ishaq Ali 
Khan, Ramgı pal Ghose v. Dhirendra Nath Sen,’ Skib Deo Missra v. Ram Prasad,’ Charan 
Das v. Amir Khan’ and Nanjibhai v, Popailal, referred to. 

Tue Prince Line, Ltd., (plaintiffs), were the owners of a Twin Screw Motor Vessel 
Eastern Prince which in the course of one of its voyages arrived in Bombay on 
March 8, 1948, and was on May 20, 1948, berthed alongside quay No. 1 of Alexandra 
Docks belonging to the Trustees of the Port of Bombay, defendants No. I. 
The vessel was berthed there until May 25, 1948, when on the evening of that date 
about 7.26 p.m. a fire broke out on the quay originating in certain drums which 
were lying on the quay close to the after starboard side of this vessel, As a result 
of this fire a damage was caused to the plaintiffs’ vessel, its tackle, fittings, furniture 
and appurtenances. The master of the vessel gave immediate notice to defen- 
dants Nos. 1 and 2 and also got the damage surveyed by Lloyd’s surveyor on May 


* Decided, February 3, 1949. O.C.J. Suit 
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+ 27,1948. The Lloyd’s surveyor made his report on June 7, 1948, specifying the 

\ damage and the repairs which were necessary tothe vessel. The repairs were 

1 carried out under the supervision of the Master and the Lloyd’s surveyor as also 
Turner Morrison & Co. Ltd., who were the agents in Bombay of the plain- 
tiffs. Rs. 12,857 were the aggregate incurred for the repairs and Rs. 225 were the 
fees which were paid to the Lloyds’ surveyor. An aggregate claim of Rs. 12,592-18-0 
was thus made by the plaintiffs against the defendants and on September 24, 1943, 
the plaintiffs executed in favour of Turner Morrison & Co., Ltd., a power-of- 

, attorney authorising them to recover the monies of this claim from defendants 

; Nos. 1 and 2. Turner Morrison & Co. instructed the plaintiffs’ attorneys 
to carry on correspondence on their behalf and notices were addressed to 

« defendants Nos. 1 and 2 as also to defendants No. 8. Allthe defendants denied 
their liability. Defendants Nos. 1 and 2 in addition claimed the protection of 
s. 87 of the Bombay Port Trust Act, 1879. The present suit was filed on 
November 19, 1948, for recovery of the said sum of Rs. 12,592-18-0 from all the 
defendants. 

A preliminary contention was raised by defendants No. 8 that the suit was 
not properly instituted and the plaint was not properly signed and verified ac- 
cording to law. Mr. Justice Chagla who heard the case held that the power-of- 
attorney dated September 24, 1948, pursuant to which the suit had been filed by 
the plaintiffs was not a general power-of-attorney as required by O. II, r. 2, of the 
Givil Procedure Code, as amended in Bombay and that therefore the suit was not 
properly instituted. Having held thus, the learned Judge at the instance of the 
plaintiffs gave the plaintiffs time to get a general power-of-attorney to enable the 
constituted attorneys of the plaintiffs to sign and verify the plaint and adjourned 
the suit to August 11, 1947, ordering the plaintiffs to pay defendants 
Nos. 1 and 2 as also defendants No. 8 the costs of the suit up to date. While 
making this order the learned Judge, however, made it without prejudice to the 
defendants’ contention that the plaintiffs’ claim in the suit was barred by the law of 
limitation. It was after this order was made by the learned Judge on July 15, 
1947, that the plaintiffs executed in favour of Turner Morrison & Co., Ltd., a 
general power-of-attorney as required by law and the plaint was resigned and 
redeclared on August 22, 1947, in pursuance of this general power-of-attorney. 


A.C. Be , with Y. B. Rege, for the plaintiffs. 
M. M. Jhaveri, with K. A. Somjee, for defendants Nos. 1 and 2. 
T. P. Karani, with S. T. Desai, for defendants No. 8. 


Buaewati J. [His Lordship after stating facts as above proceeded.] This being 
the position, it remains to be determined how far the defendants or one or more of 
them are liableto the plaintiffs on the two counts, namely negligence and 
breach of duty which are charged against them in the plaint. Before, 
however, I come to determine the question of their liability to the plaintiffs, 
I shall first of all deal with the point of limitation which has been urged by the 
defendants. The point of limitation arises in this way. As noted before 
the suit came to be filed by the plaintiffs on November 19, 1948, under a special 
power-of-attorney executed by the plaintiffs in favour of Messrs. Turner Mor- 
rison & Co., Ltd. „The suit as filed was well within six months of the accrual of the 
cause of the action, viz. the damage by the fire on May 25, 1948, within the 
meaning of s.87 of the Bombay Port Trust Act and iffthe suit had been held to 
be properly filed on November 19, 1948, there was nothing more to do. Mr. Jus- 
tice Chagla, however, held on July 15, 1947, that that power-of-attorney being 
‘a special power-of-attorney was of no avail and that the suit was not pro- 
perly instituted, the plaint having been signed and declared by Messrs. 
Turner Morrison & Co., Ltd., who held only a special power-of-attorney 
from the plaintiffs. He adjourned the suit to enable the plaintiffs to grant a 
general power-of-attorney to their -constituted attorneys and to enable the latter 
to properly sign and verify the plaint and the resigning and redeclaration of the 
plaint were made on August 22, 1947, after the requisite general power-of-attorney 
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had been granted and executed by the plaintiffs. The question that has been 
agitated before me is that it was only on August 22, 1947, that the suit can be 
said to have been filed and if the suit can be said to have been filed only on August 
22, 1947, the same would be barred by limitation not only under s. 87 of the 
Bombay Port Trust Act as having been more than six months from the accrual of 
the cause of action, but also under: art. 86 of the Indian Limitation Act, which 
prescribes two years period of limitation in respect of all suits which are filed in 
respect of malfeasance, misfeasance and nonfeasance, i.e. in respect of all actions 
on torts in general. 

It therefore lies to be determined as to whether the suit could be said to have 
been filed only on the resigning and redeclaration of the plaint on August 22, 1947. 


bien 


It was contended on behalf of the plaintiffs that the signing and declaration of the ' 


plaint in accordance with the provisions of ©. VI,r. 14, and O. VI, r. 15, of the 
Civil Procedure Code, are merely formal acts and mere matters of procedure. A 
pleading which is not signed by the plaintiff or by a person duly authorised by him 
in that behalf can be allowed to be resigned and redeclared if the defect is dis- 
covered in time before the judgment and even before the Appellate Court 
if the defect is not discovered till then, and this can be allowed to be done by the 
Court even after the expiry of the period of limitation. Reliance was placed in 
this ttehalf on the commentaries of Sir Dinshah Mulla under O. VI, r. 15, of 
the Civil Procedure Code, at pp. 587 and 588 cf the 11th ed. of Sir Dinshah Mulla’s 
Civil Procedure Code. My attention was also drawn to several authorities of this 
Court as well as the other High Courts in this behalf. A decision of their Lord- 
ships of the Privy Council in Mohini Mohun Das v. Bunasi Buddan Saha Das! 
was relied upon for the purpose of showing that there was no rule that a person 
named as a co-plaintiff was not to be treated as a plaintiff unless he signed and 
verified the plaint and that though one of the three joint-creditors, who had been 
named ag plaintiffs in the suit, had signed and verified the plaint and others had 
not, the suit was held not to be'defectivefor want of parties when it was filed. It 
may be observed that this decision of their Lordships of the Privy Council was 
reached in a case where the joint-creditors who did not sign and verify the plaint 
had in fact authorised their co-plaintiff to institute the suit on their behalf and the 
suit as filed was not bad at least so far as the plaintiff signing and verifying the 
plaint was concerned. No doubt the other co-plaintiffs of his should also have 
signed and verified the plaint along with him. Their Lordships, however, held that 
in so far as one of the plaintiffs had properly signed and verified the plaint and 
there was no rule that a person named as a co-plaintiff was not to be treated as a 
plaintiff unless he signed and verified the plaint there was no bar to the suit being 
treated as an effective suit from the very inception. The case before their Lord- 
ships was not that of a plaint which was neither signed nor verified by any person 
acting on his own or duly authorised in that behalf. The next case relied upon 
by the plaintiffs was Alt Muhammad Khan ~v. [shag Ali Khan’, a decision of the 
full benchof the Allahabad High Court. There a suit was filed in the name of the 
plaintiff by his mother acting as guardian and next friend and describing him as a 
minor, while in fact he was of age. It was found that the swt had been authorised 
by him and that it was prosecuted by him :n person and the learned Judges ob- 
served at p. 62 that there was no rule which in express terms required that the 
plaintiffs should filetheplaint personally, nor was there any rule which expressly 
said that it should be filed by a person holding a general power-of-attorney on 
behalf of the plaintiff, or otherwise duly authorised by the lattes. As there was 
no specific rule either requiring or expressly authorising the plaintiff to present the 
plaint, it was doubtful whether O. ILI, r. 1, of the Civil Procedure Code, would 
apply to such a case. If it did not apply, the presentation by a person orally 
authorised to do so would be valid. Even if it did apply they were clearly of the 
opinion that the omission to comply with that provision would be a mere irregu- 
larity and not an absence of jurisdiction. They further observed that the presenta- 
tion of a plaint under such circumstances would be irregular and the Court would 
then have the discretion to allow the irregularity to be cured or not. If the plain- 
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) tiff had acted in good faith and without gross negligence and it was fair and just 
} to allow the defect to be cured, the Court would-undoubtedly do so. Under the. 
‘circumstances they therefore held that the defect could be allowed to be cured 
by the plaintiff signing and verifying the plaint himself after striking out the 
description of his as a minor by his guardian and next friend his mother. It may 
be observed that in this-case also the Court reached the conclusion that the sut 
had been in fact properly filed and it was a matter of merely curing the irregularity 
which, having the jurisdiction to entertain the suit, the Court had the power to 
do under proper circumstances. . This case really therefore is an authority for the 
1 proposition that in proper cases the Court has always got the jurisdiction in the 
exercise of its discretion and in the interests of justice to allow the amendment to 
` be made or the defect to be cured when in fact the suit was filed with authority 
and was otherwise properly instituted. 
_ The next case relied upon by the plaintiffs was Ramgopal Ghose v. Dhirendra 
Nath Sent. The plaint in that suit was not duly verified in accordance with the 
provisions of O. VI, r. 15 (2), of the Civil Procedure Code, and on an objection 
being taken in that behalf, the plaint was duly verified on December 8, 1946. 
When the verification was thus amended on December 8, 1926, the period of 
limitation had expired and if the plaint had been taken as having been pre- 
sented on December 8, 1926, and not on August 25, 1925, on which date in fact it 
had been presented, the suit would have been certainly barred by the law of limi- 
tation. It was held by the Court that when a pleading did not conform to the 
provisions of O. VL, r. 15, that defect was a mere irregularity that could be cured 
by amendment and the plaint must be under these circumstances taken to have 
been presented on August 25, 1925, and not on December 8, 1926, when the veri- 
fication was amended. The learned Judge in support of his conclusion relied upon 
the cases reported in Shib Deo Miasrav.Ram'Prasad? and Charan Das y. Amir Khan? 
The former case of Shib Deo Miasra v. Ram Prasad proceeded on the basis that the 
plaint which was filed without having been verified in the manner prescribed by 
the Code of Civil Procedure was not an invalid .document, but may be verified 
at a later stage of the suit, even after the expiry of limitation. The Court therefore 
held that the omission was an irregularity which could be cured even at a late 
stage, that merely on the ground of such defect the plaint was not altogether 
invalid, that the subsequent verification was not an amendment of the plaint and 
that therefore the defect could be cured .even after the expiry of the period 
of limitation. The latter case of Charan Das v. Amir Khan really went one step 
further. Their Lordships there held that although the power of a Court to amend 
the plaint in a suit should not as a rule be exercised where the effect was to take 
away from the defendant a legal right which had accrued to him by the lapse of 
time, yet there were cases in which that consideration was outweighed by the 
special circumstances of the case. In the case before their Lordships both the 
trial Court and the first appellate Court had disallowed the amendment which 
had beenasked for by the plaintiff but the second appellate Court had allowed the 
same and their Lordships held that the discretion exereised in allowing the amend - 
ment should not be interfered with. On a perusal of these cases it appears that 
in proper cases and in order to meet the ends of justice, the Court has always . 
got the power to allow the defect to be cured by an amendment of the plaint or 
by allowing the resigning and re-declaration of the plaint even at the stage when 
the defendant would be entitled to plead the bar of limitation. If that discretion 
is exercised by the Court, the curing of the defect or the amendment of the plaint 
would be effective as from the date of the institution of the suit itself and it would 
then not be open to the. defendant to plead the bar of limitation and that was the 
only decision which was reached by Mr. Justice Mirza in the latest case which was 
relied upon by the plaintiffs, viz. Nanjtbhat v. Popailal. The learned Judge 
there held that the plaint filed within time, can, if not properly signed, be allowed 
to be signed by the plaintiff at a later stage, irrespective of the bar of limi- 
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tation. In that case the cause of action had accrued to the plaintiff on March 
8, 1924. The suit had been filed-on February 28, 1929. and-if the amendment 


asked for was then allowed, it would have had the effect of defeating the defen- - 


dants’ right in respect of the bar of limitation. The learned Judge proceeded to 
consider whether the case before him could be regarded as a very special case in 
which case he should grant the plaintiff’s application. He then considered 
the various authorities in this behalf and ultimately came to the conclusion that 
the defect in the plaint was a technical irregularity and that the amendment, if 
made, apart from prejudicing the defendants’ right under the law of limitation, 
would not affect the merits of the action. For the ends of justice therefore he 
thought he should allow the amendment which had been asked for and actually 
did so though by reason of the plaintiff’s negligence to conform to the rules of the 
Court, he ordered him to pay allcostsup to date including the costs of the amend- 
ment. s 

The position therefore which emerges on these authorities is that the Court has 
always got the discretion if a plaint is not properly presented or is not signed and 
verified in accordance with the provisions of O. VI,r. 14, and O. VI, r. 15, of the 
Civil Procedure Code, to allow the plaintiff to remedy the defect at a later stage 
even though the period of limitation may already have expired. But that is a 
matter of the discretion of the Court which the Court exercises after due considera- 
tion of all the facts and circumstances of the case before it. If after a due delibera- 
tion of all these facts, the Court comes to the conclusion that it is just that, in the 
exercise of its discretion, it should allow the defect to be cured, it can do so irres- 
pective of the fact that the defendant has vested in him by that time a right to 
plead the bar of limitation. If the discretion is exercised by the Court in favour 
of the plaintiff, the result would be that the defect would be cured and the defen- 
dant would be deprived of his right to plead the bar of limitation. But where 
while granting the amendment or the opportunity to the plaintiff to cure the 
defect, the Court reserves unto the defendant, the right to plead the bar of limita- 
tion, the position in my opinion would be quite different. In such a case the 
defendant would not be deprived of his right to plead the bar of limitation and the 
plaintiff would have to mest that point when properly raised by the defendant at 
any subsequent stage. In the case before me the learned Judge while adjourning 
the suit on July 15, 1947, expressly reserved to the defendant the right to plead 
the bar of limitation. The only thing which he allowed the plaintiffs to do was to 
grant the constituted attorneys a general power-of-attorney so as to enable them 
to resign and redeclare the plaint in accordance with the provisions of law. In 
so doing he did not exercise the discretion in the manner so as to deprive the de- 
fendants of their right to plead the bar of limitation, but on the contrary in express. 
terms reserved the same unto them. The question therefore which survives is 
whether the resigning and redeclaration of this plaint in pursuance of the general 
aida regia on August 22, 1947, had the effect of preserving the suit as ori- 
ginally filed on November 19, 1948, or making thesuit one instituted on August 22, 
1947, which was the date on which the plaint was resigned and redeclared. All 
the cases which have been above referred to by me and which go to show that the 


_ signing and the verification of the plaint are mere matters of procedure and the. 


plaint can be allowed to be resigned and/or reverified or redeclared at a subsequent 
stage even after the period of limitation has expired do not help the plaintiffs. 
As I have already observed the Court can in a proper case in order to serve the 
ends of justice allow the plaintiff to resign and reverify the plaint and thus deprive 
the defendant of the right to plead the bar of limitation which has accrued to him, 


but that does not mean that where the Court expressly reserves to the defendant, 


the right to plead the bar of limitation, the order made by the Court has the effect 
of taking the same away from him, even though the signing and verification of the 
plaint be generally taken as a mere matter of form or procedure. If one turns to 
O. IV, r. 1, of the Civil Procedure Code, which deals with the institution of the 
suit, it prescribes that every suit shall be instituted by presenting a plaint 
to the Court or such officer as it appoints in this behalf. It further prescribes 
that every plaint shall comply with the rules contained in Os. VI and VII so far 
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as they are applicable. In order, therefore, that a plaint can be properly 
presented to the Court, it must comply with the provisions of O. VI. r. 14, and 
Q. VI, r. 15, and it is only when a plaint which complies with these rules, sofar as 
they are applicable, is presented totheCourt that a suit can be said to be instituted 
in the Court. Strictly speaking, therefore, unless and until a plaint is presented to 
the Court complying with the provisions contained in O. VI, r.14, and O. VI, r. 18, it 
cannot besaid that a proper plaint is presented to the Court and unless sucha proper 

laint is presented to the Court, it cannot be said that the suit has been instituted 
in the Court by a party. I would, therefore, on astrict reading of the provisions 
of O. IV, r. 1, hold that the plaint which had not been properly signed and 
verified in accordance with the provisions of O. VI, r. 14, and O. VI, r. 15, was not 
a proper plaint presented before the Court and no suit was therefore instituted in 
the Court within the meaning of O. IV. r. 1. I am fortified in this conclusion of 
mine by the observations of the Appellate Court reported in Uttamram Vithaldas 
v. Thakordas Parshottamdas.1 The bench there consisted of Sir Norman Macleod 
C, J. and Mr. Justice Shah. The matter came before the Appellate Court by way 
of Civil Extraordinary Application No. 85 of 1921. The suit had been filed in the 
Court of the First Class Subordinate Judge at Surat to recover a sumof Rs, 279-1-8 
from the defendant. In the course of the plaintiff's deposition before the Court, 
it was found that the plaint and vakilpatra were signed by the plaintiff’s clerk 
and the learned Subordinate Judge dismissed the suit holding that the plaint was 
not properly presented by the plaintiff and that the pleader presenting the plaint 
was not duly authorised. This being so the Civil Extraordinary Application was 
filed against this decision by the plaintiff to the High Court and the Appellate Court 
there held that the learned Judge was right in holding that the plaint was not 
properly presented and was not duly signed and that the plaintiff had made no 
effort to prove that Vithaldas was his recognised agent trading on his behalf while 
he was away from the jurisdiction. The learned Judges, however, thought that 
if the plaintiff had applied to be allowed to.sign the plaint and present it on that 
day, he should have been allowed to do so. Then of course the question of limita- 
tion would arise, but they had nothing todo at that stage with that; so that to 
that extent the rule was made absolute, the decree dismissing the suit was set 
aside and the plaintiff was given an opportunity of having his suit considered as 
if it had been filed on December 28, 1920, which was the date of the dismissal of the 
suit by the learned Subordinate.Judge. This decision to my mind lays down the 
correct proposition, namely that unless there is a properly signed and verified 
pleint in accordance with the provisions of O. VL r. 14, and O. VI, r. 15, it cannot be 
said to be a properly signed and verified plaint which can be presented to the 
Court, in order that the suit may be said to have been instituted or filed in the 
Court. It was therefore that the learned Judges of the Appellate Court stated 
that the suit: would then be considered as if it was filed on December 8, 1920, 
the date on which the learned Subordinate Judge dismissed the suit instead of 
allowing the plaintiff to sign the plaint and present it before the Court on that 
very day. This judgment of the learned Judges in Uttamram Vithaldas v. Thakordas 
Parshotiamdas.is, in my opinion, quitein conformity withthe provisions of O. IV, 
r. 1, of the Civil Procedure Code. Unless and until the defect is cured and the 
plaint is properly signed and verified and thereafter presented to the Court, it 
cannot be said that the suit has been instituted or filed in the Court. No doubt 
in proper cases where the Court allows same to be done brushing aside the right 
which has accrued to the defendant to plead the bar of limitation in the exercise 
of its discretion as above stated, the situation may be different and having regard 
to the observations of their Lordships in Charan Das v. Amir Khan,*theresult would 
be that the right which the defendant has to plead the bar of limitation may be 
taken away from him but in the absence of any such exercise of discretion by the 
Court and particularly in cases where the Court expressly reserves to the 
defendant the right to plead the bar of limitation, which has accrued to him as 
in the case before me, the position would be that even though the plaint was re- 
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signed and redeclared thereafter thesuit can only be said to have been instituted 
after the defect is cured and the right of the defendant to plead the bar of Limitation 
would not be taken away. My attention was drawn to the fact that this ease of 
Ottamram Vithaldas v. Thakor das Parshottamdas1 was referred to by Mr. Justice Mirza 
and commented upon in Nanjibhat v. Popatlal.2 The learned Judge there considered 
the observations of the Appellate Court in Uttamram Vithaldas v. Thakordas 
Parshotiamdas, which I have above referred to but treated the same as obiter 
dicta. With the utmost respect to the learned Judge, Iam not melined to treat 
these observations as obiter dicta but even though the same may be treated as obiter 
dicta, I am in perfect accord with these observations and am of opinion that the 
same are in confirmity with the provisions of O. IV, r. 1, of the Civil Procedure 
Code, as already indicated. 

The result, therefore, in my opinion, would be that the present suit can be said 
to have been institated only on the resigning and redeclaration of the plaint on 
August 22, 1917, and that being so it was clearly out of time, having regard to both 
the provisions of s. 87 of the Bombay Port Trust Act and art. 86 of the Indian 
Limitation Act. 

There is one further point in this behalf of which defendants No. 8 could 
avail themselves and it is that as a matter of fact so far as defendants No. 8 
were concerned, there was not even a semblance of authority to file the suit against 
them when it was filed on November 19, 1948. The suit was filed on November 
19, 1948, inter alia against defendants No. 8 in pursuance of the special power-of- 
attorney dated September 24, 1948. That power-of-attorney after setting out 
that in or about the month of May 1948, the motor vessel Eastern Prince, sustained 
damage by fire at Bombay, stated that the plaintiffs claimed that the Port Trust of 
Bombay and the dock manager of the said trust were responsible for the said da- 
mage and the losses and expenses occasioned thereby. After this recital was made 
in the second paragraph of the power-of-attorney, the power-of-attorney proceeded 
to appoint Messrs. Turner Morrison & Co., Ltd., to be the true and lawful attor- 
neys of the plaintiffs, 

(1) To demand sue for and receive from the Port Trust of Bombay and/or from 
the docks manager of the said trust all damages losses costs charges and 
expenses thereof, etc... 

(2) To commence and prosecute all such legal or other proceeding as the said 
attorneys should think fit in any way relating to the damages and losses sustained 
by the company arising out of the fire above referred to. 

It was contended by Mr. Karani, counsel for defendants No. 8, that the 
recitals in this power-of-attorney controlled the general terms of the operative part 
of the instrument. The recitals sought to hold only the Bombay Port Trust and 
the docks manager of the Trust responsible for the damage and the losses, That 
was the reason for the grant of the power-of-attorney and the general terms in 
cls. 1 and 2 above set out were to be controlled by this recital so that even though 
els. 1 and 2 and cl. 2in particular might be capable of being read otherwise 
as enabling the constituted attorneys to take all legal and other proceedin 
as they thought fit against any party who may be held responsible 
therefor, the recital which stated that the company claimed that the Port Trust 
of Bombay and the docks manager of the Trust were responsible for the 
damage or losses should govern these general terms with the result that the Court 
should hold that the general terms of the operative part of the instrument, viz., 
cls. 1 and 2 and cl. 2 in particular should be read as having regard to the parties 
who were sought to be held responsible, viz. the Port Trust of Bombay and the 
docks manager of the Trust only and nobody else. Reliance was placed by 
Mr. Karani in support of this proposition of his on the commentary under s. 188 
of the Indian Contract Act by Pollock and Mulla at p. 538, where it is stated :— 

“ One of the most important rules for the construction of a power cf attorney is that regard 
must be had t the recitals which as showing the scope and the object of the power will contro] 
all general terms in the operative part of the instrument,.... 


1 (1921) IL.R. 48 Bom. 150, 2 (1931) 84 Bom. L.R. 628. 
s.c. 28 Bom. L.R. 911. 


et perl eT 
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Another rule is that where the special powers are followed by general words, the general 
words are to be construed as limited to what is necessary for the proper exercise of the special 


wers and as enlarging these powers only when necessary for the carrying out of the purposes 
orwhich the authority is ziven.” 


The latter portion of this commentary was relied upon by Mr. Karani for the pur- 
pose of showing that even though cl. 2 is couched in general terms, it has got to be 
read along with cl. 1, which talks only of the power to demand, sue and receive 
from the Port Trust of Bombay and from the docks manager of the Trust all dama- 
ges losses costs charges and expenses sustained or incurred by the plaintiffs as the 
owners of the M. V. Eastern Prince etc. Mr. Beynon counsel for the plaintiffs 
sought to argue that the general terms of cl. 2 were sufficient to include the claim 
which was formally made by the plaintiffs against defendants No. 8 when the 
suit came to be filed and that therefore what was done in the matter of the institu- 
tion of the suit against defendants No. 8 on November 19, 1948, was well 
within the terms of the power-of-attorney. In my opinion, this contention of 
Mr. Beynon is not tenable. The recitals in this power-of-attorney clearly say 
that the plaintiffs were claiming that the Port Trust of Bombay and the dock 
manager of the Trust were the parties responsible for the damages and losses 
and expenses occasioned by the fire. In fact under cl. 1 of the power-of-attorney 
they authorised the constituted attorneys Messrs. Turner Morrison & Co., Ltd., 
to demand sue and receive from the Port Trust of Bombay and/or from the dock 
manager of the said trust all damages losses costs charges and expenses sustained 
or incurred by the company as the owners of the motor vessel “Eastern Prince” 
etc., and to do all things needful in connection therewith. When they came to 
cl. 2 of the power-of-attorney they made the provision in general terms to com- 
mence and prosecute all such legal or other proceedings as the constituted attor- 
neys thought fit in any way relating to the damage sustained by the plaintiffs 
arising out of the fire above referred to. This was a provision the terms of which 
really followed the special powers which were given in cl. 1 to the constituted 
attorneys and these words could only be construed as limited to what was neces- 
sary for the proper exercise of the special powers and enlarging those powers only 
when necessary for the carrying out of the purpose for which the authority was 

iven. Reading the power-of-attorney as a whole it is quite clear that the purpose 
or which the authority was given was to recover the plaintiffs’ claim against the’ 
Port Trust of Bombay and the dock manager of the Trust in respect of the 
damage and losses occasioned by the fire and it was only when it was necessary. 
for the carrying out of those purposes, that the special powers which were given in 
cl. 1 of the powe1-of-attorney were to be enlarged by the provision contained in 
cl. 2 thereof. There is therefore no warrant for the contention that the power-of- 
attorney also included the claim if any made by the plaintiffs against defend- 
ants No. 8 when the suit came to be in.tituted on November 19, 1948. I, therefore, 
accept the contention of Mr. Karani that this power-of-attorney as it was executed 
on September 24, 1948, did not authorise Messrs. Turner Morrision and Co., Ltd., 


' to file the suit against defendants No. 8 as they did on November 19, 1948. 


If that was so, the suit against defendants No. 8 came to be instituted only 
on August 22, 1947, when the general power-of-attorney was executed by the 
plaintiffs in favour of the constituted attorneys. The plaint was resigned and re- 
declared and it was then and then only that defendants No. 8 could be said 
to have been impleaded as co-defendants in this suit. The suit was filed therefore 
against defendants No. 8 on August 22, 1947, and apart from the general aspect 
of the question of limitation, which I have above dealt with this is also a point 
which.is available to defendants No. 8 in support of their contention that the 
suit as dgainst them is barred by the law of limitation. 

Under the circumstances aforesaid I have come to the conclusion that the suit 
against all the defendants is barred by the law of limitation and that the same 
is therefore liable to be dismissed with costs. [The rest of the judgment is not 
material to this report]. There will be one set of costs as between defendants 
Nos. 1 and 2 and another set of costs for the third defendants, 

Suit dismissed. 

Attorneys for plaintiff : Crawford Bayley & Co. 

Attorneys for defendants : Hiralal & Co.; Little & Co, 


1012 THE BOMBAY LAW REPORTER, [vou, Li. 


Before Mr. Justice Bhegwati. 


THE KARACHI OIL PRODUCTS, LTD. v. KUMAR SHREE 
s NARENDRASINGHJI.* 

Indian Companies Act (VII of 1913), Sec. 80(2}—Shareholder—“ Member” of company—Whether 
registration of member in register of sharcholders necessary to constitute member—Forfetture 
of sharea—Allotment of shares within reasonuble time. 

Section 80({2) of the Indian Companies Act; 1913, contemplates two things: (1) the 
agreement to become a member, and (2) entry on the register of members as a member. An 
agreement alone does not create the status of membership. It is a condition precedent to 
acquiring such status of membership that the shareholder’s name should be entered on the 

ister. ' 
E OAR of shares in a ioint stock company by the company prevents prima facie 
action by the company for past calls. Once there is forfeiture the only liability which 
the shareholder would have to pay the monies would arise by reason of the articles of 
association, and the articles commonly provide that where a share has been forfeited the 
member shall be liable for payment of the call with interest, and this creates a new obligation. 
which can be enforced by action at law. 

A forfeiture is treated very strictly by the Courts. Directors seeking to enforce it must — 
pursue exactly the course of procedure mazked out by the articles. A slight irregularity is 
as fatal as the greatest. Hence, if the call, in respect of which the forfeiture is made, is not 
validly made or if the notice on which the forfeiture is founded is inaccurate in requiring 
payment of intcrest from a wrong date, e.g., the date of the callinstead of the date appointed,. 
the forfeiture is liable to be held invalid. 

An allotment of shares should be made within a reasonable time. An applicant is not. 
bound to accept the allotment after the lapse of a reasonable time. 

7 Indian Co-operative Navigation & Trading Ca. v. Padamsry, relied on. 

Suir to recover a sum of money. 

The Karachi Oil Products Ltd. (plaintiffs) were a joint stock company incorporat- 
ed under the Indian Companies Act, 1918.. They had their registered office in 
- Bombay, and carried on the business of refining vegetable oils. 

On July 11, 1941, the defendant Narendrasinghji agreedto become a director of 
the plaintiffs and to take up the qualification 500 shares, each of which was valued 
at Rs. 10. The letter of agreement was filed with the Registrar of Companies on 
July 14, 1941. ; 

The defendant was duly appointed adirectcr of the plaintiffs and acted as such 
for 'some time. The 500 caalineatian shares were allotted tothe defendant and. 
notice of it was given to him. The defendant, however, failed to pay Rs. 5,000. 
He ceased to be a director of the plaintiffs. 

On October 28, 1948, the plaintiffs forfeited the shares. 

“On May 11, 1944, the plaintiffs filed a suit to recover Rs. 5,000 with interest _ 
from October 28, 1948, from the defendant. 


M. R. Parpia, for the plaintiffs. - 
S. T. Desai, for the defendant. 


Buaewati J. The plaintiffs have filed this suit against the defendant -who had 
been a director of the plaintiffs from the date of their incorporation up to October 
29, 1942, to recover from him thesumof Rs. 5,000, being the amount payable by 
him to them for 500 qualification shares together with interest thereon at the rate 
of 9 per cent. per annum from October 28, 1948. f 

On or about July 11, 1941, the defendant zonsented to act as a director of the 
plaintiffs and also agreed to take from the plaintiffs and pay for 500 shares of Rs. 10 
each, being the number of qualification shares prescribed for the purpose of holding 
the office of the director of the plaintiffs. A statement in lieu of prospectus was 
signed by the defendant on September 11,1941. This agreement by the defendant 
to take 500 shares from the plaintiffs was treated by the plaintiffs as an applica- 
tion for the shares and was given a number, being No. 4 shown in their book con- 
taining applications for and allotment of shares. The defendant acted as a director 


* Decided, March 22, 1948. O.C.J. Suit 1 (1983) 86 Bom. L.R. 32. 
No. 590 of 1944. 
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of the plaintiffs and attended several meetings in July 1941 and he was paid Rs. 50 
each on two occasions, July 11, 1941, and July 17,1941. There were other meetings 
which he attended both in 1941 and in 1942, but owing to the adverse financial - 
-cireumstances of the plaintiffs no fees were charged by or paid to any of the direc- 
tors who attended the several meetings. On June 15, 1942, the board of directors 
of the plaintiffs passed a resolution saying that “the director’s 500 ordinary 
qualification shares applied for by the defendant be and are hereby allotted to 
him” and intimation ae the allotment was given by the plaintiffs to the defendant 
by their letter dated June 22, 1942. The resolution of allotment was in the ordi- 
nary course entered into the minute book of the proceedings of the meetings of the 
board of directors. On receiving this letter dated June 22, 1942, from the plain- 
tiffs, the defendant wrote a personal letter to Borkar, a partner of the managing 
agents’ firm of the plaintiffs, and also wrote anotherletter on the same day to 
Borkar & Co., the managing agents of the plaintiffs, enclosing a copy of the 
letter which he had personally addressed to Borkar and intimating to them that 
he was prepared to resign his directorship if they so desired and asking them to 
cancel the resolution of June 15, 1942, whereby the shares bad been allotted to 
him and put the matter right. The contents of the letter which he addressed 
to Borkar personally are-not before me but presumably they put on record what 
has been urged by him in paragraph 2 of his written statement herein contending 
that he had merely given his formal consent to act as a director and also agreed to 
take up the qualification shares on the strength of certain representations made 
by Borkar to him. These representations do not matter. They were made by 
Borkar personally and they do not affect the plaintiffs. Even though these alle- 
gations were set out in para. 2 of the written statement, no issue was raised in 
respect of the same and the only importance of this being adverted to by me 
is that on July 16, 1942, he raised a protest for whatever it was worth against the 
plaintiffs having allotted to him the 500 qualification shares in the manner they 
did on June 15, 1942, and asked them to cancel the resolution and put the matter 
right. Evidently in consequence of this communication which the defendant 
addressed to Borkar & Co., the managing agents of the plaintiffs, the board of 
directors of the plaintiffs cancelled the resolution dated June 15, 1942, as appears 
from the scoring in the part of the minutes of the proceedings of the board of 
directors dated June 15, 1942, appertaining to this resolution and the initials of the 
chairman of the board of directors Jamnadas Madhavji Mehta as against the same. 
The position, therefore, which obtained towards the end of July 1942 was that an 
allotment of these 500 shares had been made by the plaintiffs to the defendant and ` 
that allotment was cancelled, for whatever reasons there may have been by scoring 
through the minutes of that resolution in the minute book of the proceedings of the 
board of directors. In the return of allotment of shares submitted by the plain- 
tiffs to the Registrar of Companies as of October 80, 1942, the defendant was there- 
fore not shown as a holder of any shares of the plaintiffs. It was only when we 
come to January 16, 1948, that we find another resolution passed by the board of 
directors of the plaintiffs that 500 ordinary shares of the face value of Rs. 5,000 
are hereby allotted to the defendant and that allotment notice should be given to 
him. This was the allotment which was followed up by a letter of allotment 
bearing No.,10 dated January 19, 1948, whereby intimation of the allotment was 
‘given by the plaintiffs to the defendant. In the summary of share capital as of 
January 19, 1943, which was filed by the plaintiffs with the Registrar of Gompa- 
nies, the defendant was shown as a holder of 500 shares, though he having retired 
with effect from October 80, 1942, as a director his name was not mentioned as 
one of the directors. After this letter of January 19, 1948, was received by the 
defendant he carried on correspondence beginning with the letter dated February 
2, 1948, in the course of which his attorneys asked for and were given inspection 
of the relevant documents in the custody of the plaintiffs. Nothing further trans- 
pired until we come again to September 18, 1948, when the defendant not having 
paid the sum of Rs. 5,000 being the price of the 500 shares, a notice was addressed 
by the plaintiffs to the defendant stating that although the shares had been allot- 
ted to hini and the letter of allotment No. 10 had been, forwarded to him on January 
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19, 1948, he had not paid Rs. 5,000 and that in default of the defendant paying the 
sum of Rs. 5.000 to the plaintiffs within 15 days from the receipt thereof the shares 
’ allotted to him would be forfeited without any further 1eference. The defendant 
failed to pay the sum of Rs. 5,000 with the result that the board of directors of the 
plaintiffs passed on October 28, 1943, a resolution that “the shares allotted to the 
defendant be and are hereby forfeited”. On November 28, 1948, the plaintiffs gave 
intimation to the defendant that they had forfeited the shares which had been 
allotted to him and claimed a sum of Rs. 5,000 with interest thereon at 9 per cent. 
per annum from the defendant. The defendant did not pay the sum as demanded 
and in the result the plaintiffs filed this suit against him. 
-~ Though the defences as regards the misrepresentation by Borkar and as regards 
-the allotment of the shares to the defendant on January 16, 1948, contravening 
the provisions of s. 101 of the Indian Companizs Act were taken up in the written 
statement, no issue was raised as regards the first of these defences and even though 
an issue was raised in regard to the second of these defences, that issue was not 
pressed at the trial before me. The whole argument before me proceeded on 
the basis that the forfeiture dated October 28, 1948, was invalid and that therefore 
no liability arose under art, 84 of the articles of association of the plaintiffs which 
would give the plaintiffs a cause of action against the defendant, that the allot- 
ment dated June 15, 1942, was bad in so far as it was not within a reasonable time 
of the application or offer in respect of these 500 qualification shares, that the 
allotment dated June 15, 1942, having been once made it was not open to the 
plaintiffs to cancel the same, that in any event the allotment dated January 16, 
1948, even though it might have been competent to the plaintiffs to resort to was 
again bad on the same grounds as before, that in giving the notice of forfeiture the 
plaintiffs had relied upon the allotment dated June 16, 1948, and the non-payment 
of the monies by the defendant as a result thereof as the ground for forfeiture 
of the shares which had been allotted to the defendant and that the allotment 
being bad, it could not avail the plaintiffs as a handle for the forfeiture, with the 
result that the forfeiture dated October 28, 1948, was in any event invalid and 
could not give rise to a fresh cause of action against the defendant by attracting 
-the operation of art. 48 of the articles of association of the plaintiffs. These were 
the grounds which were urged by counsel for the defendant as discharging the 
defendant from liability in respect of the price of the shares. It was further urged 
that in any event by cancelling the allotment dated June 15, 1942, the plaintiffs 
had accepted the position which had been taken up by the defendant in his letter 
dated July 16, 1942, addressed by him to Messrs. Borkar & Co., the managing 
agents of the plaintiffs, and that apart from anything else the defendant was dis- 
charged from any liability by reason of that action of the plaintiffs. 

Counsel for the plaintiffs possibly realising the force of some of the contentions 
which were urged by counsel for the defendant adopted quite another line of attack. 
Even though in the plaint it had been categorically stated that after the agreement 
to take up the shares had been signed by the defendant and he had acted as a direc- 
tor of the plaintiffs, the plaintiffs had allotted the shares to the defendant and due 
notice thereof had been given to him and that the plaintiffs had forfeited the 
shares as they were entitled to do under the provisions of the articles and the 
defendant had become liable to pay the value of the said shares with interest, viz. 
Rs. 5,000 with interest at 9 per cent. per annum from October 28, 1948, being the 
date of forfeiture, he contended that all the averments in regard to the allotment 
of the shares and the forfeiture thereof were to be treated as having been absolutely 
unnecessary or superfluous and the only caus2 of action which could be spelt out 
of it was the agreement to act as a director and to take up the 500 qualification 
shares of the plaintiffs. He therefore contended that all the arguments as regards 
the allotment of June 15, 1942, not being valid, about the cancellation of the 
allotment of June 15, 1942, not being competent to the plaintiffs, about the allot- 
ment dated January 16, 1943, also being invalid, about the notice of forfeiture not 
being valid by reason of its referring only to the allotment dated January 16, 1948, 
and about no cause of action having accrued to the plaintiffs by reason of the 
forfeiture were beside the mark. 
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These are the rival contentions of the parties which have been agitated before 
me with considerable force on both the sides. The plaintiffs have been, if not 
actually on the rocks, almost on the brink of liquidation. They have done no 
business worth the name and the only asset which they appear to have got is one 
decree which they have obtained and in Yspect of which ey have not been able 
to recover anything so far, and the prospects of getting a decree against the defen- 
dant, if they succeed in getting one here from me. As a matter of fact after the 
directors had been paid their fees in respect of the attendances at the two meetings 
dated July 11, 1941 and July 17, 1941, the directors either did not claim or were not 
paid any fees for their attendances at the meetings of the board of directors which 
took place on several occasions both in the year 1941 and the year 1942, These 
Rs. 5,000 which they expect to recover from the defendant would certainly stand 
them in good stead and that is why the matter has been very strenuously and ex- 
haustively dealt with by counsel for the plaintiffs. 5 

Counsel for the. defendant has equally strenuously fought the matter and pressed 
the contentions on behalf of his client even though the defence of misrepresentations 
was not available to him (the defendant) in law. The defendant seems to have 
been all along nursing a grievance by reason of what Borkar is alleged to have re- 
presented to him. He actually offered on July 16, 1942, to cease acting as a direc- 
tor if the plaintiffs so wanted, and pressed for the cancellation of the allotment 
of the 500 shares to him which the plaintiffs had made on June 15, 1942, and for 
the time being it appears that the plaintiffs acquiesced in that position and can- 
celled that allotment. The circumstances appear, however, to have been beyond 
the control of the plaintiffs and they seem to have thought better after the dis- 
appearance of Borkar from the scene. One Mangaram came into charge and active 
management of the plaintiffs after the disappearance of Borkar and he seems to 
have been advised to allot the shares once again to the defendant on J. anuary 16, 
1948, and to press forward the claim of the plaintiffs against the defendant for the 
price of these 500 shares. The defendant naturally resisted this claim owing to 
what had bappened before and that is the reason of the strenuous fight which has 
been put up on his behalf, 


The position in law on forfeiture is quite clear. As is stated in Palmer’s Gom- 
pany Law, 17th edn., p. 188, forfeiture of shares prevents prima facie any action 
by the company for past calls. Once there is forfeiture the only liability which the 
shareholder would have to pay the monies would arise by reason of the articles of. 
association, and the articles commonly provide that where a share has been for- 
feited the member shall be liable for payment of the call with interest, and this 
creates a new obligation which can be enforced by action at law. A similar article 
is also to be found in the articles of association of the plaintiffs, and it is art. 84. 
If there was a valid forfeiture of these 500 shares by the plaintiffs a new cause of 
action would accrue to them by reason of art. 84 which they would be entitled to 
sustain by filing a suit as they have done here. Inorder, therefore, to understand 
whether there was a valid forfeiture, we have got to see what was the position as it 
obtained in this case. It is also clear that forfeiture is treated very strictly by 
the Courts, and the directors seeking to enforce it must exactly pursue the course 
of procedure marked out by the articles. A slight irregularity is as fatal as the 
greatest. Thus if the call, in respect of which the forfeiture is made, was not validly 
made or if the notice on which the forfeiture is founded is inaccurate in requiring 

* payment of interest from a wrong date, e.g. the date of the call instead of the date 
appointed for payment, the forfeiture may. be held invalid. (See Palmer’s Com- 
pany Law, p. 186). It is contended before me by counsel for the defendant that 
the forfeiture in this case was based on the non-payment by the defendant of the 
monies due in respect of the allotment of the shares pursuant to the resolution 
dated January 16, 1948, a resolution which was invalid as having been passed 
by the plaintiffs after the lapse of a reasonable time from the date of the offer by 
the defendant and also by reason of what had previously happened, viz. the 
allotment dated June 15, 1942, and the cacellation thereof. The authorities lay 
down that an allotment of shares should be made within a reasonable time and the 
applicant is not bound to accept the allotment after the lapse of a reasonable time. 
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Vide Indian Co-operative Navigation & Trading Co. v. Pacamsey? and Palmers 
Company Law, page 96, where it is stated that it is an implied term in an applica- 
tion, for shares that the offer must be accepted within a reasonable time, and, if 
it is not, the applicant is entitled to repudiaze the allotment. In this case the 
application, if it can be so called, was made on July 11, 1941, and the allotment was 
made, according to the case of the plaint; ffs. on January 16, 1943, almost 18 months 
after the date o' the application. It cannot bè argued that this lapse of time was 
not unreasonable and does not bring the allotment within the mischief of these 
authorities. The further ground which was urged by counsel for the defendant 
was that once an allotment was made it was not competent to the company to 
cancel it by any means whatever and that the plaintiffs had first made the allot- 
ment on June 15, 1942, and having made that allotment, it was not within their 
power to cancel such allotment. The authorizies again support this contention of 
counsel for the defendant. Halsbury’s Laws o? England, Vol. V, p. 256, para. 448 : 
: Where ‘an allotment has been made on a binding contract to take shares; it cannot be 
cancelled by the company.” 


and Sircar and Sen on Indian Companies Act, p. 288 : 


“Once an allotment is made and communicated, the directors have no power to release the 
shareholder by cancelling the allotment—not even an the ground that the shares have been 
taken under a mistake.” 


There is, therefore, considerable force in the argument which has been advanced 
by counsel for the defendant that the allotment dated June 15, 1942, having been 
made and communicated to the defendant, it was not competent to the plaintiffs 
to cancel that allotment. If it was not competent to them to do so, it was much 
less competent to them to pass a second resolution on June 16, 1943, allotting the 
500 shares to the defendant. If it was not competent to the plaintiffs to do so, 
that allotment and the non-payment of the monies due thereunder could certainly 
not be made the foundation of any notice fcr forfeiture which could be validly 
addressed by them to the defendant and such invalid notice of forfeiture could 
certainly not be made the basis of a valid resalution of forfeiture which they pur- 
ported to pass on October 28, 1943. These being the steps in the argument, it 
does follow that no fresh cause of action arose to the plaintiffs under art. 84 of the 
articles of association which could be made the basis of the present suit. Even 
the allotment of June 15, 1942, was within the mischief of the authorities which 
I have cited above as being not made within a reasonable time of the application, 
or offer made by the defendant. That elso was made on June 15, 1942, which was 
almost a year after the date of the application or offer. That also was not, in 
my opinion, within a reasonable time and the allotment, if any, made on June 15, 
1842, was, therefore, not competent to the plaintiffs to make. It may be noted-in 
this connection that the defendant immediately repudiated the allotment on the 
intimation being given to him thereof by his letter dated July 16, 1942, which he 
addressed to Messrs. Borkar & Co., the managing agents of the plaintiffs. 

The allotment as also the forfeiture being bad. in the manner I have indicated 
above, the only thing which remains to consider in this connection is what is the 
effect of the agreement to teke up the shares signed by the defendant on July 11, 
1941. Does that agreemens by itself entitle the plaintiffs to sustain this claim 
against the defendant? As I have already stated the cause of action as it has been 
set out in the plaint is not based merely on this agreement by the defendant to 
take up the qualification shares. The cause of action is the agreement to take up 
these shares, the allotment of these shares and the forfeiture thereof on non-pay- 
ment of the monies due inrespect of the shares. It isonly as alast resort that: 
counsel for the plaintiffs has been driven to this line of attack as I have already 
stated. Let us, therefore, consider how far this contention of the plaintiffs can be 
substantiated. 

In connection with this argument of his counsel for the plaintiffs relied upon 
several authorities consisting of decisions of the Courts in England. The first 


1 (1938) 86 Bom. L.R. 82. 
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‘three authorities which he cited were Issacs’ Case, Salisbury Jones and Dale’s Case? 
\ and In re Portuguese Consolidated Copper Mines, Limited: Ex parte Lord I nchiquin.§ 
‘ All these were, however, cases in winding up and apart from anything else these 
cases turned on the construction of s. 28 of the English Companies Act whereby 
merely on an agreement the dirtctor was held liable to be put on the list of contri- 
butories. These authorities, therefore, do not furnish any guide to me. The two 
other authorities which he cited were, however, more to the point. They were 
Salton v. New Beeston Cycle Company‘ and Molineaux v. London, Birmingham and 
` Manchester Insurance Company. In Salton v. New Beeston Cylce Company, the 
question which arose was the right of the assignee from the director to recover the 
amount of remuneration due to him under the agreement with the company and 
\ the company’s right of set off against that remuneration in respect of the monies 
' payable by the director in respect of certain qualification shares which he had 
agreed to purchase. Gozens-Hardy L. J. applied his mind mainly to the question of 
the assignec’s right to remuneration on stepping into the shoes of the director who 
had a right to receive the remuneration. It was only at the end of the judgment 
‘that the learned Judge stated that he thought that the company was entitled to the 
set off as against the plaintiff in respect of £250 due from the director to the com- 
pany for the shares which he had been liable to take and pay for since the relevant 
‘date. This judgment, therefore, even though it does express an opinion of a Judge 
of the eminence of Cozens-Hardy L. J., does not help me in the decision of the ques- 
tion beforeme. When one goes, however, to Molineaux v. London, Birmingham and 
Manchester Insurance Company, the position is more in favour of the plaintiffs. 
In that case after the plaintiff had acted as a director he had purported to resign 
his office as a director and had contended that he not having acquired the quali- 
fication shares within a reasonable time of his having signed the letter of consent 
and agreement he was free from liability for payment. Cozens-Hardy L. J. dis- 
‘counted that contention of his and observed that the plaintiff was bound to have 
acquired his qualification shares before signing the prospectus, that that was a 
statutory duty imposed upon him as a director and that his name having been 
duly placed on the register of shareholders in respect of the said shares he was 
‘bound to pay for the same. This judgment of Cozens-Hardy L. J. truly sets 
out the legal position. The same position has been enacted by our own section of 
the Indian Companies Act, viz. s. 80, which defines a member as under : 

“(1) The subscribers of the memorandum of a company shall be deemed to have agreed to 
‘become members of the company, and on its registration shall be entered as members in its 
register of members, 

(2) Every other person who agrees to become a member of a company, and whose name is 
entered in its register of members, shall be a member of the company.” ` 


It is s. 80, sub-s. (2), which comes in for consideration so far as the defendant is 
concerned. Incidentally, I may observe that the very same position is set out in 
Palmers Company Law, 17th edn., at page 87. So every person who comes under 
the category of members under s. 80(2) is one who agrees to become a member 
of a company and one whose name is entered in its register of members. Here the 
section contemplates two things :— (1) an agreement; and (2) entry in the register. 
An agreement alone does not create the status of membership. It is a condition 
precedent to acquiring such status of membership that the shareholder’s name 
should be entered on the register. So also at p. 95: 

“ Entry on Register—-Where membership is constituted otherwise than by subscribing the 
memorandum of association, entry in the register of members is, by section 25, nmde a condition 
precedent to membership.” 

I have therefore got to consider what is the position of the defendant having 
regard to the provisions of s. 80 (2) of the Indian Companies Act. The position in 
England and India is, as I have observed, the same, viz. an entry in the register of 
members is made a condition precedent to membership. In the present case before 


1 (1892) 2 Ch. 158. 4 [1899] 1 Ch. 775. 
2 [189418 Ch. 858. 5 [1902] 2 K.B. 580. 
3 [1891] 3 Ch. 28. Fak 
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me there is no doubt that by subscribing the letter of consent and also the agree- 
ment to take up these qualification shares on July 11, 1941, an agreement had 
come into existence as contemplated by s. 80(2). The defendant had agreed to 
become a member of the company. It does not avail the defendant to say that the 
plaintiffs had not accepted his offer or application fof the shares. Ifit had been the 
case of an ordinary shareholder, that defence would have availed him because as I 
have already observed the allotment was not within a reasonable time of the appli- 
cation. Here, however, the case is not that of an application of the defendant to 
take up the shares of the plaintiffs. It is an agreement which he signed to become 
a member of the plaintiffs. Even though the plaintiffs in their wisdom passed the 
resolutions, one on June 15, 1942, and the otheron January 16, 1948, allotting 
these 500 shares to the defendant that allotment was not a necessary condition 
precedent to the defendant being held hable in zespect of the price of these qualifica- 
tion shares. He was bound to pay for them, having agreed to become a member, 
provided all the conditions laid down in s. 80 (2) were satisfied. He was not ab- 
solved from liability merely by saying that he was not willing to become a member 
and had sent a letter requesting the plaintiffs to cancel the resolution of allotment 
of shares to him. What, however, is in favour of the defendant is that he had not 
been entered into the register of. members in accordance with the provisions of 
law in that behalf. Even discounting the fact that the plaintiffs treated his agree- 
ment to take qualification shares of the plaintiffs as an application for shares by 
him and proceeded to allot the shares as on an application for shares by him, the 
fact remains that in the two documents which have been principally relied upon 
by the counsel for the plaintiffs and have been exhibited before me no specifie 
shares have been noted against the name of the defendant as having been held by 
or allotted to him. If one sees the relevant provisions of the Indian Companies 
Act which are mandatory, they provide as under : 
Section 28 which lays down the nature of shares enacts in sub-s. (2) that : 


“ Rach share in a company having a share capital shall be distinguished by its appropriate 
number,” 


Section 29 which talks of the certificate of sheres or stock lays down that : 


“ A certificate, under the common seal of the company, specifying any shares or stock held 
by any member, shall be prima jucie evidence of the title of the member to the shares or stock. 
therein specified.”’ 


One could not issue a certificate of shares in respect of a share merely in general. 
It must be a share distinguished by its appropriate number as provided in s. 28(2). 
A person cannot be a member under s. 30(2) unless and until, even though he has 
agreed to become a member of a company, his name is entered in the register of 
members. How the name is to be entered in the register of members is laid down 
in s. 81 which says : 

“(1) Every company shall keep in one or more books a register of its members, and enter 
therein the following particulars :— 

(‘) the names and addresses, and occupations, i? any, of the members, and, in the case of s 
company having a share capital, a statement of the shares held by each member, distinguishing 
each share by its number.” 


and the number cannot be merely 1 share or 500 shares but the specific number 
which is an appropriate and a distinguishing number as laid down in s. 28 (2). 
It was. therefore, having regard to these provisions of the Indian Companies Act 
incumbent on the plaintiffs both in what they called the application for and allot- 
ment of sharés aid also whet they called the register of members and the share 
ledger to give distinctive numbers of shares allotted by them to the defendant. 
If one sees Ex. D-1 which is the application for and allotment of shares, the applica- 
tion of the defendant is numbered as No. 4, the number of allotment of shares is 
No. 10, the number of shares applied for is 500—and I wonder how those in charge 
of the management of the plaintiffs got this brain wave to treat the agreement to. 
take the qualification shares as meaning that he had applied for the shares to be 
issued to him—and the distinctive numbers of shares allotted from blank to blank 
are again blank. The entries in the further columns do not help the plaintiffs at 
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all. When one goes to Ex. D-2 which is the register of members and the share- 
ledger there also the position is similar. The number of allotment is mentioned as 
. No. 10, number of shares allotted is 500 and when one sees the distinctive 
‘numbers, again, they are blank and as vague as vague can be. I cannot understand 
the argument that merely because the plaintiffs stated that they had allotted 500 
shares, 500 specific shares came to be allotted to the defendant. No doubt it is 
unnecessary in the resolution allotting these shares and also in the letter of allot- 
ment to say that particular shares bearingnumbers so and so are allotted to the 
defendant. But when it comes to the making of an entry in the register of members 
in order that liability may attach as on a compliance with the mandatory provisions 
of s. 80(2), one does expect that the distinctive numbers of these shares purporting 
, to have been allotted by the plaintiffs to the defendant should have been mentioned 
there. If one has regard to the other entries which are made in the book containing 
these exhibits, Ex. D-1 and D-2, viz. the application for and the allotment of shares 
and the register of shareholders and share-ledger, one finds distinctive numbers 
as against each and every one except the defendant, in whose case no such distinc- 
tive numbers of shares have ever been given by the plaintiffs. 

Under these circumstances, I have come to the conclusion that the defendant 
did not become a member of the company in respect of these 500 shares. Even 
though he had agreed to take up these shares by reason of the agreement which 
he had signed on July 11, 1941, the condition precedent to membership which is 
laid down in s. 80 (2), viz. that his name was to be registered in the register of 
members, was not satisfied as required by s. 81 (1), cl. (i)... That being the position, 
there was no liability on the defendant as the matter stood at all relevant and 
ne times to pay any monies alleged to be due in respect of these 500 qualifica- 
tion shares. - 


Even though that is not the frame of the suit, I may consider one further aspect 
of the question, viz. that there having been merely an agreement to take these 
qualification shares it would have been open to the plaintiffs to file a suit for spe- 
cific performance of that agreemnet as against the defendant, and thus to claim 
Rs. 5,000 being the price of these qualification shares which had been agreed to be 

urchased by the defendant. Unfortunately for the plaintiffs that is not thẹ action 
efore me. But even though I might consider this aspect of the question by 
stretching the point in favour of the plaintiffs, there are two objections against 
this. The first is that the plaintiffs have forfeited these shares by their resolution 
dated October 28, 1943, and that forfeiture stands till this date. It would not be 
open to the Court to consider therefore this aspect of the question in favour of the 
plaintiffs. The second objection is the delay which also is a factor to be considered 
by the Court. (Vide Palmer’s Company Law, page 99) “Specifice Performance?’ 
“ The Court has jurisdiction to decree specific performance of a contract by a person to take, 

or by a company to allot, shares ; but the matter is one of judicial discretion.” 


If this question ever came to be considered by me I would certainly hold against the 
plaintiffs on the ground of delay. The agreement to take shares was dated July 
11, 1941, and even though having regard to the provisions of the Indian Limitation 
Act an action for specific performance of such an agreement could not be barred 
at the date of the suit which was filed here on Mey 11, 1944, I would certainly in 
the exercise of my discretion, having regard to all the circumstances of this case, 
refuse to grant any specific performance in favour of the plaintiffs. 

On all ike rennds above mentioned, therefore, I have come to the conclusion: 
thet the plaintiffs’ claim against the defendant fails and that the suit should there- 
fore be dismissed with costs. I accordingly dismiss the suit with costs. Costs. 
fixed at Rs. 1,500. i 

The plaintiffs’ attorneys to hand over to the defendant’s attorneys the sum of 
Rs. 750 which is deposited as security for costs by the plaintiffs with them to be 
appropriated by the defendant towards satisfaction of the costs awarded to him. 

Suit dismissed.. 
Attorneys for plaintiffs : Matubhai, Jamietram & Madan. 
Attorneys for defendant : B. Amin & Co. 
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Before Mr. Justice Tendolkar. 5 
NURUDDIN ABDULHUSEIN v. AEU AHMED ABDUL JALLI.* } 
Indian Arbitiation Act (X of 1940), Sec. 34d—Stay of suit—Step in the preceedings’’—Whether ' 
filing of unconditional appearance by defendant ia suit is such step. 

In order to determine whether an act is a “ step in the proceedings ° within the meaning 
of s. 84 of the Indian Arbitration Act, 1940, the true test is not so much the question as to 
peta it is an application—although, of course, that would be a satisfactory test, in many 

ases—but whether the act displays an unequivocal intention to proceed with the suit and 
to give up the right to have the matter disposed of by arbitration. i 

Hence, the mere filing of an unconditional appearance by the defendant in a suit is not / 
such a step in the proceedings. 

Ford’s Hotel Company v. Bartlett! and Austin and Whiteley, Limtied v. S. Bowley and ’ 
Son,? relied on. 

Subal Chandra v. Md. Ibrahim, ® Radbone v. Juggilal Kamalapat,' and Chimanram Motilal 
v. Vandravandas,® referred to. 

A practice which has grown up in the High Court to file an appearance “ under protest,” 
where the defendant desires to apply for a stay of the suit, under the Indian Arbitration 
Act is of doubtful import and utility and need not he followed. . 


Norice of motion. 

Suit for dissolution of partnership. 

The plaintiffs Nuruddin and another entered into a partnership with the defend- 
-ant Abu Ahmed on April 22, 1948. The deed of partnership contained an arbitra- 
‘tion clause: “‘ All matters of dispute should be referred to arbitration.” 

Disputes arose between the parties, whick led to the institution of the suit on 
January 20, 1949. 

we January 24, 1949, the defendants’ solicitors filedan unconditional appearance 
in the suit. 

oe January 27, 1949, the defendant took out a notice of motion for the following 
orders :— 


(a) That the above suit be stayed in view of the arbitration clause contained in the partner- 
ship agreement : and 
(b) That the plaintiffs be directed to pay the costs of and Incidental to this notice of motion. 

The notice of motion was heard by Tendolkar J. 

A question was raised at the hearing, whether the defendant was precluded, 
by reason of his unconditional appearance in the suit. from applying’for a stay 
of the suit under s. 84 of the Indian Arbitration Act, 1940. 

H. D. Banaji, for the plaintiff. i 

Murzban J. Mistree, fo. the defendant. 


TeNDOLKAR J. This is a notice of motion for stay of the suit on the ground 
that there is a valid agreement for reference to arbitration. It is resisted on the 
plea that the defendant has taken a step in the proceedings in that he has filed an 
unconditional appearance in Court. The question for decision, therefore, is whether 
filing of an unconditional appearance is a step in the proceedings. 

Such a question has not arisen for determination either in England or in India 
for the simple reason that both under s. 4 of the English Arbitration Act, and 
under s. 19 of the Indian Arbitration Act of 1899, a step in the proceedings taken 
“at any time after appearance” disqualifies the defendant from applying for stay, 
with the result that, whether or not filing of an appearance was a step in the pro- 
ceedings, it was manifestly inarguable that it prevented the defendant from 
applying for a stay of the suit. Section 84 cf the Indian Arbitration Act of 1940, 
which takes the place of s. 19 of the Act of 1899, omits the words “at any time 
after appearance” and the relevant words of the section now are: 

* Decided. April 12, 1949. O. C. J. Suit 3 erry A. LR. Cal. 484. 

No. 106 of 1949. 4 (1942),45 Bom. L.R. 402. 

1 [1896] A.C. 1. y (1946) 49 Bom. L.R. 431. 

2 (1918) 108 L.T. 921. - ` 
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“ Any party to such legal proceedings may, at any time before filing a written statement or 

taking any other steps in the proceedings, apply to the judicial authority before which the proceed- 
ings are pending to stay the proceedings.” 
It is argued, in the first instance, that asthe words “‘at any time after appearance” 
which still appear in the English Act, and ‘which appeared in the Indian Act of 
1899, have deliberately been deleted, it must bave been the intention of the 
Legislature that filing of an appearance, which, before the amendment, was 
not a step in the proceedings for the purposes of the section, should, after 
the amendment, be considered to be onc. This argument to my mind is wholly 
untenable. The old Act in effect provided that nothing done prior to and 
inclusive of the filing of an appearance should debar a defendant from applying 
for stay irrespective of whether such act or acts were steps in the proceedings or 
not. In my opinion it does not help us to determine whether or not any of such 
acts was a step in the proceedings, The amendment changes the law by providing 
that the step in the proceedings may be taken at any stage; but it cannot possibly 
bring about tbe result that every act done prior to and inclusive of the filing of an 
appearance, which up to the date of theamendment did not constitute a bar to an 
application for stay, becomes ipso facto a step in the proceedings after the amend- 
ment. In the case of every suchact, asin the case of acts subsequent to appearance, 
one has to consider in each case the nature of the act, and to determine whether 
it is or is not a step in the proceedings. 

Attempts have been made both in England and in India to lay down a ratio 
for determining what is a step in the proceedings. Those decisions must of 
necessity be read with the reservation that the ratio was sought to be laid down in 
relation to the section as it stands in England to-day and as it stood in India 
before the amendment, which precludes the possibility of the ratio being sought to 
be applied to acts done up to and inclusive of the filing of an appearance. They 
do not, therefore, necessarily afford a dependable test for determining whether 
the filing of an appearence is a step in the proceedings. 

In Ives & Barker v. Willans,) the plaintiffs issued a writ against the defendant 
who entered an appearance and by a formal document required the statement 
of claim. The question arose as to whether this was a step in the proceedings 
which precluded-the defendant from making an application for stay. It was 
held that it was not. Lindley L. J. steted (p. 488) :— 

“ T cannot say that is taking a step in the proceedings which precludes the Defendant making 
the application, and I do not think it would be good sense if we held that it was.” 

The learned Law Lord further observed (p. 484) :— 

“Quite apart from the case not being within the words, therefore, it is not within the spirit. 
or the sense of the Act.” i 
The learned Law Lord thereafter made the following observations which have 
been accepted as a guide in subsequent English and Indian decisions for deter- 
mining what is a step in the proceedings. They are as follows (p. 484) : 

“The authorities shew that a step in the proceedings means something in the nature of an 

application to the Court, and not mere talk between solicitors or solicitors’ clerks, nor the writing 
of letters, but the taking of some step, such as taking out a summons or something of that 
kind, which is, in the technical sense, a step in the proceedings.” 
If I may say so with respect, these observations, so far as they go, are unexception- 
able; but they do not obviously cover some acts which unquestionably are steps 
in the proceedings: For example, the section itself, whenit refers to *‘* before filing 
a written statement or taking any other steps in the proceedings”, clearly indicates 
that filing a written statement is a step in the proceedings. Yet, it appears to me 
to be difficult to say that a written statement is an application to the Court. There- 
fore, although the -weighty observations of Lindley L. J. provide a very useful 
test in many cases they do not in my opinion supply an exhaustive definition of 
what is a step in the proceedings. 

In Ford’s Hotel Company v. Bartlett, where the defendant took out a summons and 
obtained an order for further time to deliver his defence it was held by the House 


1 [1894] 2 Ch. 478. 2 2 [1896] A.C. 1. 
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of Lords that this was a step in the proceedings, Halsbury L. C. considered it 
sufficient to say that it was a step and refused to attempt any definition of a step 
in the proceedings. Lord Shand who came tc the same conclusion stated (p. 6): 

. this appears to me to have been in effect en abandonment of the proposal to have the 
subiect of the cause disposed of by arbitration.” 
In these observations I see the seeds of a fair workable definition of a ‘‘step in 
the proceedings.” 

In Austin and Whiteley, Limited v. S. Bowley and Son,! in an action in a County 
Court the defendant filled in a slip attached to a default summons giving notice 
of his intention to defend the suit. It was held by the King’s Bench Division 
that this was merely an equivalent to filing an appearance in the High Court and 
not a step in the proceedings. Ridley J. observed as follows (p. 921): 

“In my opinion what is intended by a step in the proceedings is some step which indicates 
an intention on the part of a party to the proceedings that he desires that the action should 
proceed and has no desire that the matter should be >2ferred to arbitration.” 


This is an amphfication of the ratio indicated by Lord Shand in Ford’s Hotel 
Company v. Bartlett referred to above. 

In Subal Chandra v. Md. Ibrahim,® counsel for the defendant applied for and 
obtained (a) time to file an affidavit in reply to an application for Receiver and 
(b) an order for inspection. It was held that this constituted a step in the proceed- 
ings. Das J. after reviewing the English authorities observed as follows (p. 487): 

“Tt seems to me that these authorities establish that in order to constitute a step in the 

proceedings the act in question must be: (a) an appl:cation made to the Court....or something 
in the nature of an application to the Court,....an¢ (b) such an act as would indicate that the 
party is acquiescing in the method adopted by the other side of having the disputes decided by 
the Court.” 
In my opinion, the true test for determining whether an act is a step in the pro- 
ceedings is not so much the question as to whether it is an application—although, 
of course, that would be a satisfactory test :n many cases—but whether the act 
displays an unequivocal intention to proceed with the suit and to give up the 
right to have the matter disposed of by arbitration. 

Applying this test to the present case. theact of filingan appearance does not, in 
my opinion, disclose any such intention. Indeed, underr. 117 of the High Court 
Rules it is obligatory on the defendant to file an appearance, the consequence of 
non-appearance being that the suit will be set down as undefended. The filing 
of an appearance is equivalent to the filling in of the slip attached to the default 
summons in a County Court in England, which was held not to be a step in the 
proceedings in Austin and Whiteley, Limited v. S. Bowley and Son, above referred 
to. Moreover, for the purpose of making an application for stay, the defendant 
must of necessity file an appearance; and it would be in my opinion against good 
sense to hold that something which the defendant is bound to do before he can 

apply for stay is a step in the proceedings. But, it is urged on behalf of the plaintiff 
at the defendant could and indeed ought to have filed not an unconditional 
appearance but an appearance “‘under protest.’ It is no doubt true that a practice 
has grown up in this Court to file an appearance ‘‘under protest ” where the de- 
fendant desires to apply for a stry of the sut under the Arbitration Act. There 
is no porros in the High Court Rules for filing an appearance ‘“‘under protest;”” 
and the Civil Procedure Code only provides for the filing of an appearance “under 
protest” where a person is served as an alleged partner in the defendant firm and 
denies that he is a partner. (See O. XXX. r. 8). A corresponding provision 
appears in England in the Rules of the Supreme Court, Order 48A,r.7, But apart 
from this, a “conditional appearance” which is sometimes also called ‘appearance 
under protest” is well-recoznised in England. It ıs thus defined in the Annual 
Practice 1946-47 (p. 151) :— 

“ The term ‘ conditional appearance’ means an appearance in qualified terms, reserving to 
the appearing defendant the right to apply to the Court to set aside the writ, or service thereof 
for an alleged informality or irregularity which readezs either the writ or service invalid.” 


1 (1918) 108 L.T. 921. 2 [1943] A.LR. Cal. 484. 
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The effect of a “conditional appearance” is thus set out in the Annual Practice 
(p. 151) :— 

“A conditional appearance or appearance under protest is a complete appearance to the 
action for all purposes, subject only to the right reserved by the defendant to apply to set aside 
the writ or the service thereof, on any ground which he can sustain.” 

It appears to me therefore that the addition of the words ‘under protest” to an 
appearance filed in Court in cases not covered by O. XXX, r. 8. of the Civil Procedure 
de, is meaningless when neither the jurisdiction of the Court nor the validity 
of the writ or service is challenged. It is not challenged where a defendant files 
_ an appearance under protest under the prevailing practice because he desires to 
' apply for stay under tbe Arbitration Act. Therefore, whatever may be the reason, 
' for the practice which has grown up, it seems to me clear that there is no obligation 
on the defendant to follow this practice of doubtful import and utility and he is 
at liberty to file an unconditional appearance. 

My attention has been drawn to two decisions of this Court in both of which 
‘the test applied for determining whether an act was a step in the proceedings was 
whether it was in the nature of an application. In Radbone v. Juggilal Kamalapat' 
where the defendant put in a consent praecipe for extension of time for filing his 
-written statement Kania J. (as he then was) held that this was a step in the pro- 
-ceedings. The learned Judge held that filing a consent praecipe was an application. 
“On the other hand in Chimanram Motilal v. Vandravandas,? a praecipe consented 
to by the defendant and filed by the plaintiff for postponement of the suit was 
held not to be a step in the proceedings by Bhagwati J. on the ground that the 
application, if any, was made by the plaintiff whg filed the praecipe. With respect 
to the learned Judges who decided these two cases I find it somewhat diffizult to 
reconcile the two decisions. The line of distinction is a very thin one if the ratio 
to be applied is whether the act was an application. The ratio I have suggested 
-above yiclds the same results in these two cases without creating any inconsistency 
-and without putting one to the necessity of making out too superfine a distinction 
between a consent praecipe filed by the plaintiff and one filed by the defendant. 
A consent praecipe for extension of time to put in a written statement (which was 
the case in Radbone v. Juggilal Kamalapat) undoubtedly indicates a desire to 
-contest the suit on the merits by putting in a written statement and to my mind 
«obviously displays an unequivocal intention to abandon the right to have the 
matter disposed of by arbitration. While, on the other hand, a consent praecipe 
‘for a mere adjournment of the suit (which was the case in Chimanram Motilal v. * 
Vandravandas) is at best an equivocal act consistent both with an intention to 

<apply for stay or to proceed with the suit. In these two cases, their Lordships’ 
-attention does not appear to have been drawn either to Ford’s Hotel Company v. 
Bartlett cr Austin and Whiteley, Limited v. S. Bowley and Son, referred to above. 
I do not, therefore, read these two cases as authorities for the proposition that 
“the only test to be applied is whether the act is an application or something in the 
mature of an application. However, even if the test applied by the two learned 
. Judges in these two cases is the correct test to be applied, I have no hesitation on 
the facts of the present notice of motion in holding that filing an appearance in 
‘Court is net an application of any kind but is an act which is incumbent upon the 
defendant to do by virtue of r. 117 of the High Court Rules for preventing the 
suit from being set down as being undefended and therefore is not a step in the 
proceedings. The result therefore is that the notice of motion must be made 
absolute with costs. 


eS a 


Order accordingly. 
Attorneys for plaintiffs: Mulla & Mulla. 
Attorneys for defendant: Khanderao Laud & Co. 
1 (1942) 45 Bom. L.R. 482. 2 (1946) 49 Bom. L.R. 481. 
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Before Mr. Justice Rajadhyaksha and Mr. Justice Jahagirdar. 


MADRAS & SOUTHERN MAHRATTA RAILWAY v. RUPCHAND JITAJL 
& CO.* 


Civil Procedure Code (Act V of 1908), Sec. 60(i)—Indien Contract Act (IX of 1872), Sec. 23— 
Compromise decree—Decree providing for attuchment of portion of salary of railway employee— 
Execution of decree—Court ordering attachment in terms of decree—Whether Court has jurisdiction. 
to pase such decree—-Validity of order of attachmenit—-Emecuting Court whether can challenge 
calidity of decree. : 

The plaintiff, under a consent decrec, was to receive from the defendant, who was a railway 
employee drawing a monthly salary of Rs. 82, an instalment of Rs. 2 per month in satisfaction 
of the decretal amount. Under the terms of the decree the plaintiff was at liberty to recover 
his amount from the salary of the defendant at Rs. 2 per month by attachment to that effect. 
The plaintiff applied for execution of the decree and the Court ordered the railway company 
to withhold Rs. 2 every month from the salary of the defendant until the decree was satisfied 
and to remit the amount to the Court. On an application by the railway company to raise 
the attachment :— 

Held, that the Court had no Jurisdiction to pass a decree in terms of the compromise which 
was unlawful and void under s. 60(Z) of the Civil Procedure Code, 1908, and s. 28 of the 
Indian Contract Act, 1872, and that, therefore, the order of attachment issued by the Court 
was illegal. 

Post Master General, Bombay v. Chenmal Mayachand' and Subramaniam v, Satyanadhan,? 
followed. i 

Magniram v. Khandu,* distinguished. 

Bhagoandas v. Hathibhat* and Radhakisan Hakumji v. Balvant Ramji,’ referred to. 

The principle that the executing Court cannot challenge the validity of the decree holds 
good only between the parties to the decree. The executing Court can decide the point 
about the validity of the decree on an application by a third party. 


Ox Rupchand and others (plaintiffs) filed a suit in the Small Causes Court 
at Poona against B. D’Souza (defendant) who was an employee of the Madras & 
Southern Mahratta Railway (applicant) on a monthly salary of Rs. 82. A consent 
decree was passed in the suit on Jane 5, 1944, which was in the following terms : 

‘The defendant...should pay Rs. 90 and all costs of the suit to the plaintiff at Rs. 2 instal- 
ment per month.,.The plaintiff is at Hberty to recover his amount from the salary of the 
. defendant at Rs. 2 per month by an attachment to that effect.” 


The plaintiffs applied for execution of the decree and the Court issued an order 
of attachment on September 9, 1944, directing the plea to withhold Rs. 2 
every month from the salary of the defendant until the decree was satisfied and to 
remit the same to the Court. 

The applicant on August 15, 1945, spplied to the Small Causes Court at Poona 
to raise the attachment on the ground that it was contrary to s. 60(2) of the Civil 
Procedure Code and s. 28 of the Indian Contract Act and also s. 6(f) of the Transfer 
of Property Act. The executing Court dismissed the application observing as- 
follows :— 

`t The main contentions raised in this respect are that the order of attachment contravenes the 
statutory provisions of sections 60{2) of the Civil Procedure Code, 28 of the Indian Contract Act 
and 6(f) of the Transfer of Property Act. It ig true that under the above provisions, the pay 
is not attachable but in the present case the J.D. voluntarily consented to acharge being created 
on his pay. Against that consent decree, no appeal was preferred, either by the J.D. or the 
Railway Authorities. It cannot be said that the Court had no jurisdiction to pass the money 
decree. The executing Court cannot now go behind the terms of the decree and it must execute 
the decree as it stands. Similar point had cropped in Civil Rev. A. No. 446 of 1941 and it was 


* Decided October 80, 1947. Civil Revision 2 Da Mad. 640. : ` 
Application No. 596 of 1946, from an order 8 (1942) C.R.A. No. 446 of 1041, decided 
passed by L. Y. Ankalgi, Judge of the Court of by N. J. Wadia J., on July 20, 1942 (Unrep.). 
Small Causes at Poona, in Miscellaneous 4 (1879) 1.L.R. 4 Bom. 25. 

Application No. 186 of 1945. & (1883) I.L.R. 7 Bom. 580. 

1 (1944) 48 Bom. L. R. 758. 


1 
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held that the decree was valid and it could not be challenged in execution, Following the ruling 
in that case, I hold that the prohibitory order in question is valid,” . 
The applicant applied to the High Court in revision. 


` G. N. Joshi, with A. A. Adarkar, for Crawford Bayley & Co., for the applicant. 
B. Moropanth, with Homi Engineer, for opponents Nos. 1 and 8, 


cn 


JAHAGIRDAR J. The facts out of which this application arises are simple and 
undisputed. 

Opponents Nos, 1-8 filed Suit No. 788 of 1944 in the Small Causes Court at 

, Poona against opponent No. 4 who- is an employee of the Madras & Southern 
Mahratta Railway on a monthly salary of Rs. 82 to recover a sum of money. 
In the said suit a decree by consent of parties was passed on June 5, 1944. The 
decree is in the following terms :— 

“ The defendant should pay Rs. 90 and all costs of the suit to the plaintiff at Rs. 2 instalment 
per month. The plaintiff is at liberty to recover his amount from the salary of the defendant at 
Rs, 2 per month by an attachment to that effect.” 

Opponents Nos. 1-8 applied for execution of the said decree and prayed for 
an order directing the applicant, i.e. M. & S. M. Railway Company, to withhold 
Rs. 2 every month from the salary of opponent No. 4 until the decree was 
satisfied on the basis of the consent decree and to remit the same to the Court. 
The Gourt issued the order of attachment on September 9, 1944, The applicant 
thereupon filed Miscellaneous Application No. 186 of 1945 in the Small Causes 
Court at Poona praying for raising the said attachment and vacating the said order 

-on the ground that it was contrary to s. 60(4) of the Civil Procedure Code and s. 28 
of the Contract Act and also s. 6(f) of the Transfer of Property Act. The executing 
Court, however, held that it cannot go behind the consent decree in execution 
proceedings and dismissed the application with costs on August 81,1946, Being 
aggrieved by the said order the applicant has come in revision under s. 25 of the 
Provincial Small Causes Courts Act 

Mr. Adarkar the learned . advocate for the applicant contends that the Small 
Causes Court had no jurisdiction to pass a decree in terms of the compromise as 
it offended against the provisions of s. 60(i) of the Civil Procedure Code and s. 28 
of the Indian Contract Act and that the decree was therefore unlawful, and that 
this question can be gone into even in execution proceedings. He relies upon the 
case of Lakshmanaswami Naidu v. Rangamma' and the cese of Prem Parkash v. 
Mohan Lal? The point whether the executing Court can go behind the decree 
and question the jurisdiction of the Court that passed the decree is not free fiom 
difficulty. In Jagarinath v. Shivnarayan? a division bench of this Court has held 
that tan executing Court has no right to question the jurisdiction of the Court 
passing the decree.” Mr. Adarkar wants to get over this difficulty by suggesting 
that the rule may hold good in decrees obtained after contest and not in decrees 
passed in terms of compromise. His argument is that a contract between the 
parties is not the less a contract arid subject to the incidents of a contract because 
there is sugeradded to it the command of a Judge. If the compromise or contract 
in the terms of which the decree is passed is shown to be unlawful, the decree itself 
becomes unenforceable and the validity of such a decree can be challenged in 
execution. The decision in Lakshmanaswamt Naidu v. Rangamma referred to 
above supports such a contention. 

On the other hand, it is urged by Mr. B. Moropanth the learned counsel for the 
opponents that the moment a decree is passed in terms of compromise, the latter 
ceases to be a contract and is merged in the decree which can be enforced et the 
will of the decree-holder. The executing Court cannot be allowed to exercise 
the appellate powers over the decree of the Court (that passed the decree), and 
in support of this contention he relies upon the case of Ambalal Chunthabhai v. 
Somabhai Bakorbhat® and the decision of Mr. Justice N. J. Wadia in Magniram v. 


1 (raoa) LL.R. 26 Mad. 81. ater LL.B. 26 Mad. 81. 
2 (1048) LL.R. 25 Lah. 879, F.B. 5 = (1948) 45 Bom. L.R. 1045. 
3 (1936) 88 Bom. L.R. 1023. 
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Khandu.1 But it is not necessary in this case to decide this point of competency of 

- the executing Court to question the validity of the decree in execution proceedings. 
The principle that the executing Court cannot challenge the validity of the decree 
holds good only between the parties to the decree. In the present case the appli- 
cant was not a party to the decree. He is a complete stranger, and it cannot be 
said that he is claiming through the judgment-debtor. It has been laid down in 
Post Master General, Bombay v. Chenmal Mayachand* that (p. 769)— 

“ Where an order is made against Government or a public body, and when the law imposes 

liability in case the order is not cbeyed, as is the position here, it would....be unreasonable and 
unjust to hold that it is not open to Government or to the public body as the case may be to 
move the Court and contend that the order is not justified by the law, and there must...be in- 
herent power in the Court to consider such an application.” 
” If itis once held that a person not being a party to the decree against whom such 
an order is served can move the Court and challenge the validity of the order, 
and that the Court can entertain such an application under its inherent jurisdiction, 
the whole difficulty is solved. The decree uncer execution is not binding upon 
the applicant as he was not a party. 

The question that now falls to be considered is this, viz. whether the Small 
Causes Court had jurisdiction to pass a decree in terms of the compromise which 
according to the applicant was unlawful. 

Under s. 60(2) of the Civil Procedure Code, the salary of a servant of a railway 
company to the extent of Rs. 100 is not liable for attachment. The prohibition of 
a transfer by a railway servant is based on the ground of public policy, and it is 
not open to such a person to contract himself out of such a provision or to waive 
its benefit because the public is interested not only in the performance from time 
to time of the’duties but also in the fit state of preparation of the party having 
to perform them. 

Under s. 28 of the Indian Contract Act, every agreement of which the object or 
consideration is unlawful is void. The consideration for the compromise ic an 
agreement on the part of opponent No. 4 to waive the benefit conferred upon 
him under s. 60(i) of the Civil Procedure Code on the ground of public policy. 
The agreement is therefore void which means that it is not enforceable in law, 
and the Small Causes Court had no jurisdiction to pass a decree in terms of com- 
promise which was unlawful and void. 

We are supported in this view by the decision of a division bench of our own 
Court in Post Master: General, Bombay v. Chenmal Mayachand. There one Maya- 
chand had obtained a decree for Rs. 236 against a postman, whose salary was 
Rs. 41 per month, in the Small Causes Court at Poona. In execution of that decree 
he asked for the arrest of the judgment-debtor, and then there was a compromise 
between him and the decre2-holder whereby it was agreed that Rs. 6should be 
withheld every month from his salary by his superior officer and paid to him until 
the decretal amount was satisfied. The Court ordered the compromise to be 
recorded. In execution of this adjusted decree, the Small Causes Court at Poona 
sent an order under O. XXI, r. 48, Civil Proéedure Code, to the Post Master 
General, Bombay, directing him to send Rs. 6 every month to the Court in satis- 
faction of the decree against Gangaram. The Post Master applied to the Small 
Causes Court under O. XXI, r. 58, to raise the attachment and cancel the order 
of attachment served upon him. It was held in that case that “the Court had 
an inherent power to entertain such an application and that a public servant 
whose salary is exempt from attachment uader 3. 60(z) of the Civil Procedure Code 
cannot contract himself out of this statutory provision. Such a contract is opposed 
to public policy and is void under s. 6(f) of tae Transfer of Property Act and s. 28 

- of the Indian Contract Act, and thatthe principle of waiver does not apply to the 
statutory prohibition based on publie policy. 
Tt will be seen that the facts in this case are on all fours with the facts in the 
case in Post Master General, Bombay v. Chenmal Mayachand. 


1 (1943) C.R.A. No. 446 of 1941, decided 2 (1941) 48 Bom. L, R., 758, 
by N. J. Wadia J., on July 26, 1042 (Unrep.), 
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The learned trial Judge, however, has relied upon a decision of Mr. Justice 
N.J. Wadia in Magniram v. Khandu. That case is distinguishable from the present 
case. In that case the G. I. P. Railway did not make any application for raising 
the attachment : the Court of its own accord raised the-attachment in view of the 
decision in Post Master General, Bombay v. Chenmal Mayachand, the case above 
referred to. The decree-holder came in revision against that order making the 
G. I. P. Railway also as opponent No. 2. There Mr. Justice N. J. Wadia held that 
the executing Court cannot go behind the decree and held that the decree was illegal, 
and made the rule absolute. It must, however, be borne in mind that a third 
party had not intervened with an application to raise the attachment in that case. 
That decision therefore cannot help the opponent. 

It is contended by Mr. B. Moropanth that the question of competency of the 
executing Court to challenge the validity of the decree was not at all considered in 
the case of Post Master General, Bombay v. Chenmal Mayachand. That, however, 
does not appear to be correct. At page 764 there are these observations : 

. “Order XXI, r. 48, is expressly subject to the provisions of s. 60 and all that he was doing 
was to bring to the Court’s notice the illegality of the order especially as the Government would 
be liable for any sum paid in contravention of this rule. That would not amount to sitting in 
judgment over the order. It is only an application by a person who would be-affected by the 
order that it should be vacated on the ground of illegality.” ‘ j 
And further at page 767 it is observed : 

“,..the compromise being opposed to public policy,-a decree giving effect to it is also vitiated 
and cannot be executed by attachment of the salary.” 
From these observations it is clear that this point was present before the minds 
of the learned Judges who decided the case and they held that the executing Court 
can decide the point about the validity of the decree on an application by a third 
party. The view taken by our High Court in Post Master General, Bombay v. 
Chenmal Mayachand (p. 766) has been approved of and followed in Subramaniam 
v. Satyanadham.| There a decree had been passed against a municipal employee, 
and after the decree was passed, there was a compromise between the municipal 
employee and the decree-holder that Rs. 15 every month should be got attached 
from his salary and when the decree-holder attempted to get the decree adjusted 
in terms of the compromise, the Gourt refused to pass a decree in terms of the 
compromise, As against that order, the decree-holder came in revision and their 
Lordships following the ruling in Post Master General, Bombay v.Chenmal Mayachand 
held that . : ` 

“the provisions of that section (s.60),...are imperative, are intended to give protection to 
persons, like the employee...on grounds of public policy and not merely to confer a personal bene- 
fit upon them; and so the employee cannot waive the privilege given to him by the section.” 

It is next contended by Mr. B. Moropanth that the exemptions from attachments 
under s. 60 of the Civil Procedure Code are not mandatory, and in support 
of this contention he relies upon the case in Bhagoandas v. Hathibhai* wherein 
a house resided in by an agriculturist was mortgaged by him to his creditors, and 
there was a decree for the sale of the mortgaged property, and it was held that 
“ the sale could be justified in spite of s. 60 of the Civil Procedure Code or section 2686 
of the old Civil Procedure Code on the ground that that property was specifically 
morigaged by the agriculturist.’ But in Radhakisan Hatumji v. Balvant Ramji 
it has been held by our Court that the houseof anagriculturist was exempt from 
attachment. Therefore the contention that the exemption was not mandatory 
does not appear to be sound, 

We therefore hold that the order Of attachment issued by the Small Causes 
Court, Poona, on September 9, 1944, is illegal and iri the decision of the trial 

e absolute wi hroughout, 
, Court and make the rul iP olute with costs t g Pate aitate. 


1 [1042] Mad. 640. 8 (1888) LL.R. 7 Bom. 580,- 
g kisra) LLR, 4 Bom. 25, 
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‘ Before Mr. Justice Baodekar and Mr. Justice Divit. 

DATTATRAYA LAXMAN KULKARNI v. DAULATA HARI CHAVAN.* 

Mortgage—First mortgage without possession of property—Second mortgage executed with possession— 
Suit on mortgage by prior morigagee—Putsne mortgagee not made party to suit—-Purchase cf 
mortgaged property by prior mortgagee in execuiicn of his decree—Puisne mortgagee dispos- 
sessed of property—Whether puisne mortgagee entitled to recover back property. 

If the prior mortgagee desires to acquire the rights of the mortgagor free from all subsequent 
encumbrances, he can do so only if he makes all subsequent mortgagees parties to his suit 
based on the mortgage, and if he does not do so, the prior mortgagee-purchaser can acquire 
only the limited rights which he acquired as a result of his purchase, those rights being 
subject to the pulsne mortgages already effected. ee 

Certain property which was. mortgaged to the defendant without possession was subse- 
quently mortgaged to the plaintiff with possession. Thereafter the defendant filed a suit 
on his mortgage against the mortgagor without making the plaintiff a party to the suit and 
obtained a decree in his favour. In execution of the decree the defendant purchased the 
property at an auction sale and dispossessed the plaintiff, who was then in possession of 
the property under his mortgage. In a suit by the plaintiff to recover possession of the 

roperty :— 

‘ Held, that the plaintiff was entitled to recover possession of the property of which he was 
unlawfully dispossessed by the defendant in execution of his decree. 

Dattatraya v. Venkatesh, Ganapa Rama v. Timmaya Narayan* and Surendralal Kundu 
v. Ahammad Ali,’ followed. 

Mohan Manor v. Togu Uka,* Kasandas Laldas v. Pranjivan Asharam, Sambastva 
Ayyar v. Subramanta Pillai, Wasudeo Balaji v. Narayana Krishna,” Dadoba Arjunji 
v. Damodar Raghunath,* Shaik Abdulla Saiba v. Haji Abdulla,’ Rupchand Dagdusa v. 
Davlairag Vithalrav,'® Desai Lallubhai Jethabhai v. Mundas Kuberdas," Sukhi v. 
Ghulum Safdar Khan and Ran Sanchi Lal v. Janki Prasad,” referred to. 


Onez Lakhu, who was the owner of certain property, executed a simple mortgage 
of it in favour of Ramkrishna on April 8, 1922. Ramkrishna died leaving him 
surviving his mother Gangabai as his heir. 

In 1924 Dattatraya (defendant) -obtained a decree against Gangabai and in 
execution of it he attached and purchased the rights of Gangabai in the mortgage 
executed by Lakhu in 1922. : 

On‘June 19, 1929, Lakhu executed a possessory mortgage of the land in favour 
of Daulata (plaintiff), A few days later the defendant filed a suit against Lakhu, 
as the auction purchaser of the rights of Gangabai to enforce the mortgage of 1922. 
The plaintiff was not made a party to this suit. The defendant obtained a decrec 
in September 1980 and in execution of it he purchased the mortgaged property 
on April 27, 1987. He obtained possession of the property through ‘the Collector 
on December 26, 1988, and dispossessed the plaintiff. The plaintiff filed suit 
No. 22 of 1989 against the defendant and his two tenants under s. 9 of the Specific 
Relief Act, alleging that he was wrongfully dispossessed of the property, This suit 
was dismissed in June 1940, the Court having held that the plaintiff had not been 
dispossessed otherwise than in due course of law. : 

On Febiuary 5, 1940, the plaintiff filed the present suit against the defendant 
and others to recover possession of the property, alleging that the defendant had 
fraudulently obtained a mortgage decree without impleading him as a patty to 
the suit, that the decree was, therefore, not binding upon him and that the defend- 
‘ant was not entitled to deprive him of possession of the property, 

The trial Court held that the plaintiff had taken a usufructuary mortgage from 


* Decided June 16, 1948. Second Appeal 5 (ane 7 B.H.C. (A.C.J.) 146. 
No. 1172 of 1944, from the decision of 8. H. 6 (1985) LL.R. 59 Mad. 312. 
Naik, Assistant Judge at Satara, in Appeal 7 (1882) P.J. 21. 

No. 212 of 1042, confirming the decree passed 8 (1891) I.L.R. 16 Bom. 486. 
by H. K. Karmarkar. Civil Judge, Junior 9 (1880) I.L.R. 5 Bom. 8. 
Division, at Patan, in Suit No. 304-of 1940. 10 bees LL.R. 6 Bom. 495. 

1 (1922) 24 Bom. L.R. 741. 11 (1898) I.L.R. 20 Bom. 390. 

2 Nonn, 44 Bom. L.R. 111. 12 FA LL.R. 43 All. 489, 

8 (1988) LL.R. 80 Cal. 1193. 8.c. 24 Bom. L.R. 580, P.C. 


4 (1885) LL.R. 10 Bom. 224, 13 (1981) I. L. R. 58 All. 1028, F.B 
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Lakhu and he was in possession of the suit land within twelve years before the suit 
and decreed the plaintiff’s suit. 

On appeal by the defendant the appellate Judge remanded the suit to the 
trial Court for its findings on certain issues. Issue No. 8 was whether the defendant 
wasin wrongful possession of the plaint land as alleged by the plaintiff. Answering 
the issue in the afirmative the trial Judge observed as follows :— 

‘“*,,...No doubt, he has been put in possession by the Collector, but that does not make his 
possession any the less wrongful. The Collector had no jurisdiction to execute defendant No. 8's 
decree against the plaintiff who was not a party to the suit. So the proceedings taken by the 
Collector are null and void so far as they affected the plaintiff. In the rulings cited above it is 
nowhere stated that the auction purchaser is relieved from the obligation to file a separate suit 
against the subsequent mortgagee in possession. To be entitled to possession is one thing and 
to take possession otherwise than in due course of the law is another. A landlord, e.g., is entitled 
to evict his tenant after the tenancy is terminated but that does not mean that he can dispossess 
the tenant except in due course of the law. Where, therefore, dispossession takes place otherwise 
than in due course of the law the possession is wrongful, That this is so is recognized in Venkata~ 
chella v. Panfanadien (4 Mad. 218). As in this case the purchaser was let into possession by an 
order of the Court executing the decree and the subsequent mortgagee’s claim for possession was 
rejected. It was held that the possession so recovered was wrongful possession. In my opinion, 
defendant No. 8, in this case, cannot excuse himself on the ground that he has been let into 
possession by the Collector. I hold that his possession is wrongful.” 


On appeal by the defendant the Assistant Judge confirmed the decree of the 
trial Court and dismissed the appeal observing as follows :— 


“..,.The mortgagor Lakhu was a party to civil suit No. 850 of 1929, brought by the appellant 
to enforce his mortgage. The equity of redemption was represented in that suit and therefore 
what the appellant purchased at the execution sale were the right both of the mortgagor and the 
mortgagee. These facts, it was said, distinguished this case from the later two decisions of the 
Bombay High Court referred to above [Dattatraya v. Venkatesh, 24, Bom. L. R.741 and Ganapa 
v. Timmuya, 44 Bom. L. R. 111] and, in obedience to the earlier authorities, the appellant was 
entitled to retain possession. But it must be remembered that as the respondent had not been 
impleaded as a party to the suit on the mortgage brought by the appellant his rights as a subse- 
quent usufructuary mortgagee remained unaffected by the proceedings taken in execution of his 
deoree by the appellant. It is true that in the execution sale, the appellant purchased the rights 
of the prior mortgagor as well as of the mortgagee, but as such purchaser he had two rights, (1) 
as an assignee of the mortgagor he was entitled to sue to redeem the subsequent mortgage and (2) 
as an assignee of the mortgagee’s rights to sue to foreclose the puisne mortgagee. He did neither. 
As the rights of the puisne mortyagee remained unaffected by the proceedings taken in execution 
by the appellant the respondent was entitled to occupy the position he would have occupied 
but for the proceedings in which he was dispossessed. He is entitled to be re-instated in the pos- 
session of the suit land. In order to reap the fruit of his purchase in the execution sale the 
appellant was bound to institute proceedings to redeem or foreclose the respondent. He has 
allowed his remedy against the respondent for foreclosure to be barred by time, itis true that the 
appelant’s suit for foreclosure would have been in time had he instituted it before April 8, 1940. 
But he did not do so. He is therefore bound to restore possession to the respondent. 

Their Lordships of the Privy Council have laid down that proceedings in the prior mortgagee’s 
suit are not binding on the puisne mortgagee so as to affect his rights under the puisne mortgage, 
see Umesh Chunder v. Zahur Fatima, 18 Cal. 164 and Sukhi v. Ghulam Safdar, 43 All. 460. In 
Sukki’s case their Lordships affirmed the principle laid down by the Allahabad High Court, which 
is as follows :— The plaintiff is a puisne mortgagee seeking to enforce her mortgage, the prior 
mortgagee in his sult having failed to make her a party. Itis the duty ofthe Court to give the 
plaintiff the opportunity of occupying the position she would have occupied if she had been a 
party to the former suit.’ 

It was contended that the appellant having been put in possession as a purchaser in the 
execution of his mortgage decree it was not necessary for him to bring a suit for foreclosure and 
the respondent should redeem him if he wants possession. But this contention, to my mind, 
is misconcsived. I have already said that a puisne mortgagee cannot be prejudiced by the 
omission of a prior mortgagee to join him as a party to his suit on mortgage. If the appellant 

“wanted possession he should have instituted proceedings for foreclosure within the time prescribed. 
Being under a liability to restore possession to the appellant he cannot force him to redeem him. 
In Ganapa v. Timmaya, their Lordships observed that the right of redemption is a right, and not 
a liability and the person holding such a right cannot be compelled to enforce it on pain of eviction,” 
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The defendant appealed to the High Court. | 


P. V. Kane, for the appellant. 
K. N. Dharap, with M. M. Virkar, for the respondent. 


BAVDEKAR J. This is a second appeal which raises a question as between the 
purchaser at an auction sale held in execution of a decree upon a prior mortgage 
and the puisne mortgagee who, even though the mortgage was prior to the date of 
the suit, was not made a party to the prior mortgagee’s suit. The prior mortgage 
was not with possession, and the puisne mortgage was, and it is common ground 
now that, at the date when the property was sold in execution of the prior mort- 
gagee’s decree, it was in possession of the puisne mortgagee. He was dispossessed 
in execution of the decree and had gone to the Court already under s. 9 of the 
Specific Relief Act; but he was defeated there, because the Court took the view 
correctly that he had been dispossessed in due course of law. 

There were several defences taken in this case by the purchaser, who is the prior 
mortgagee himself; but one defence which was not taken was that the prior mort- 
gagee had no notice of the puisne moitgage. The puisne mortgage was a registered 
mortgage, Itis common ground that at the time when the suit was filed the puisne 
mortgage had been entered in the record of rights, though the prior mortgagee’s 
suit being fox sale it was not necessary for the plaintiff to produce extracts from the 
record of rights along with the plaint in respect of the land which had been mort- 
gaged to him. But the fact remains that no question had been raised by the 
mortgagee auction purchaser that he had, as a matter of fact, no notice of the puisne 
mortgage when he filed the suit. The principal defence which was taken was on 
apoint oflaw. It was contended on behalf of the prior mortgagee tnat, when there 
was a sale held in execution of the decree for sale which had been obtained by him, 
he, as the purchaser, took the interest not only of the mortgagee, but also of the 
mortgagor, and he took the interest of the mortgagor es it was not at the date of 
sale but at the date of the mortgage, and in support of this contention reliance was 
Ses on behalf of the mortgagee upon three cases of this Court, the ones of Mohan 

anor v. Togu Uka, Dadoba Arjunji v. Damodar Raghunath? and Desai Lallubhai 
Jethabhai v. Mundas Kuberdas$ 

On the other hand, the contention which was advanced on behalf of the plaintiff, 
the puisne mortgagee, was that, when the puisne mortgagee was not made a party 
to the suit which had been filed by the defendant, he was not bound by anything 
which took place as a result of the decree in that suit because he could not possibly 
be affected by proceedings to which he was not a party. As a puispe mortgagee 
he was entitled to remain in possession of the property, even though the mortgage 
of the defendant was prior, because the mortgage of the defendant was a simple 
mortgage. Subsequently, when the defendant purchased in execution of the decree 
the property in the suit from which the resent appeal arises, he became entitled to 
the interest of the mortgagee at the date of the mortgage and the interest of the 
mortgagor as it remained to him at the date ofthe suit on the prior mortgage, and 
inasmuch as the puisne mortgagee intervened in between the purchaser took 
qua purchaser subject to the mortgage in favour of the plaintiff. 

Now, the question before us is which of these two contentions is correct, and it 
must frankly be admitted at the outset that thereis considerable authority in favour 
of the contention which has been:made on behalf of the defendant the prior mort- 

agee. The first of the cases which has been relied upon is Mohan Manor v. Togu 

ka, decided as early as 1885. What happened in that case was that in the year 
1866 one R oid, a san mortgage oz certain land in favour of the plaintiff and 
four years afterwards mortgaged the same land with possession to the defendant. 
In 1875 the plaintiff brought a suit againt R alone upon the mortgage, obtained a 
decree, snd Himself purchased the property at the Court sale held in execution. 
In attempting to take possesion he was obstructed by the defendant, who was in 
possession of the property as mortgagee. The plaintiff then sued the defendant for ` 
possession. It was held that the plaintiff was entitled to possession but only in case 


1 A) LL.R. 10 Bom. 224. : 8 (1895) LL:R. 20 Bom, 890, 
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the defendant who had not been made a party to the plaintiff’s suit against R 
and who was entitled to redeem the property if he wished was not prepared to do so. 
In delivering the judgment Sargent C.J. observed that (p. 226) : 

“ The plaintiff at the auction brought to sale the estate as it stood at the date of his mortgage 
free from all subsequent incumbrances;. . . .and the fact that the plaintiff was himself the purchaser 
cannot affect the estate which passed by the sale. But however, as the defendant was not made 


a party to the sult in which the decree of 1876 was made, he is still entitled to redeem the property 
if he so wishes.” 


In support of his view that the plaintiff at the auction brought to sale the estate as 
it stood at the date of his mortgage free from all subsequent incumbrances he relied 
upon two previous cases of this Court: the first, Kasandas Laldas v. Pranjivan 
Asharam,' and second, Wasudeo Balaji v. Narayan Krishna? 

Now, in a case where there is no failure to join as a party a subsequent incumbran- 
cer there is no doubt whatsoever that the purchaser at the auction held in execution 
of the decree upon the mortgage takes the estate as it stood at the date of the mort- 
gage free from all subsequent incumbrances. The only question is whether that is 
also true when a subsequent incumbrancer is not made a party to the proceedings. 
The principle that a party cannot be affected by anything done in proceedings in 
which he was not joined cannot be questioned and has not been questioned before 
us by Dr. Kane who appears on behalf of the defendant. He contends, however, 
that the only right which a puisne mortgagee who has not been joined as a party 
to the prior mortgagee’s suit is that he should be allowed even afterwards, that is, 
after the purchase held in execution of the prior mortgagee’s suit, to redeem the 
mortgage which had precedence over his. The learned advocate contends that 
all that the puisne mortgagee would have been entitled to do in case he had 
been made a party would have been, if he liked, to redeem the mortgage, and he 
contends that in case after the sale held in execution of the mortgage decree a puisne 
mortgagee who was not joined as a party is allowed the same right, the puisne 
mortgagee will have nothing to lose. Now, if this was a correct statement, then 
there may perhaps have been something to be said for the view which has been 
placed before us for our consideration. But it is not a correct statement of the 
pu mortgagee’s rights and one can easily conceive of cases in which enormous 

ardship would be caused to a puisne mortgagee if that view were taken. A puisne 
mortgagee has not only got the right to redeem the mortgage in case he is made a 
party in the prior suit ; he has also got a right in case there is any surplus after the 
prior mortgage is satisfied to insist that before the mortgagor is paid anything he 
should be redeemed. If the puisne mortgagee is not joined as a party in the prior 
mortgagee’s suit, it may well Seen that after the prior ortig has been satisfied 
there may be a surplus and the mortgagor may take away the balance which he 
would be enabled to do the puisne mortgagee not being a party to the suit, There- 
after the puisne mortgagee would not be able to proceed against the balance, and if 
the prior mortgagee tells him that the only right which he has got thereafter is that 
he canredeem the property owing to the fact that the prior mortgagee had perhaps 
waited too long to execute his decree the puisne mortgagee might find that the 
debt which he must pay if he wants to redeem the property is more than what the 
popty is worth. As against this, it is said that there are certain cases in which 

ardship could be caused to the prior mortgagee. One such case, for example, is 
mentioned by the Madras h Court in Sambasiva Ayyar v. Subramania Pillai 
They pointed out, for example, that in case a prior mortgagee was to wait till the 
last day for filing the suit the mortgagor can defeat the prior mortgagee by parting © 
with the equity of redemption or by creating a subsequent incumbrance on the 
day beforé the last day upon which the suit could have been filed. Ordinarily the 
prior mortgagee would not come to know of any such conveyance and would sue 
without joining as a party the vendee or puisne mortgagee, and in case it is held 
that the only right which a prior mortgagee had thereafter is that he could.sue 
upon his mortgage the subsequent incumbrancer or purchaser of the whole or a 
portion of the equity of redemption, the prior mortgagee would be defeated. But 


1 (1870) 7 B.H.C. (A.C.J.) 146. 8 (1985) I.L.R. 59 Mad, 812, 
2 (1882) PJ. 31. 
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then the reply to that is that to some extent the difficulties in the way of the prior 
mortgagee are due to negligence on his own part. It is true that in a sense one can 
say that a mortgagee has got time till the last day to file a suit upon his mortgage, 
but ordinarily prudence would indicate the inadvisability of waiting till then; but 
even if the prior mortgagee were to wait until the last’ day upon which the suit 
could be filed, he could take a search in the Registrar’s office on the last day or on 
the day before that, and he would ther. come to know of any incumbrances or 
conveyances which would have been created by the mortgagor. ` 


Nor can it be said that there is really any reason why it should be held that, 
when. a puisne mortgagee has not been made a party in a prior mortgagee’s suit, 
he takes the interest of the mortgagor as it was at the time of the mortgage. The 
first of the cases which has been relied upon on behalf of the defendant merely 
follows the two previous cases of this Court which I have mentioned above without 
giving any reasons. The case in Wasudev Balaji v. Narayan Krishna also does 
not give any reasons for the view which was taken but follows the other case. 
It is alsó to be noticed that in both the cases the mortgagee who was: not joined 
~ claimed under an unregistered instrument. At the time the mortgages were 
effected it par that the mortgages were not compulsorily regi. trable, with the 
result that the prior mortgagee could not be blamed in case he sued upon his 
mortgage without joining ihe puisne mortgagee as a party. It is true that none 
of the {wo cases gives this as a reason fcr the view which was taken but then one 
can understand equities arising in the zase of a prior mortgagee who has been 
unable to join the puisne mortgagee as a party to his suit upon the mortgage 
for the simple reason that the mortgage was not registered and he was not aware 
of it. In the case in Kasandas Laldas v.Pranjivan Asharam what appears to have 
happened is that the mortgagee who was not joined as a party claimed under a 
mortgage which was prior in point of time but which could not claim priority 
because it was not registered, whereas the subsequent mortgage was. The mort- 
gagee of the registered parle i sued upon the mortgage without joining the 
mortgagee in the unregistered mortgage as & party for which he could nort- be 
blamed because that mortgage was not 1egistered. The plaintiff represented the 
purchaser of the property in execution oi the decree upon the registered mortgage. 
The defendants were the mortgagees of the unregistered mortgage. They obtained 
a decree upon their mortgage, and under the procedure then in force attached the 
property in execution of their decree. The plaintiff thereupon sued to have the 
attachment removed and to have his right to the property declared. It was held 
that when there was a sale in executior of the mortgage decree obtained by the 
mortgagee in the registered mortgage what was brought tosale was the right, title 
and interest of the mortgagor asit existed at the timeofthe mortgage. An argument 
was advanced on behelf of the mortgagee of the unregistered mortgage that what 
passed at such a sale was the right, title and interest of the purchaser es it stood 
at the time of the sale. Now, in a case.in which the puisne mortgagee is joined 
as a party it is obvious that such an a-gument cannot be maintained; and the 
contention in the case appears to have Leen advanced not on the ground that the 
mortgagee in the mortgage which ranked as puisne to the registered mortgage was 
not joined as a party but on the general ground that the purchaser took interest 
of the mortgagor at the time of the sale. This argument was met by the following 
ressoning (p. 148) : 

“ If such were thé law, a prior moftgagee and the holder of the first decree against the property 
would, instead of being benefited, be prejudiced by the superiority of his claim against the property. 
A purchaser would give for the property no mcre than the difference between the market value 
of the property and the amount of the encumbrances to which it was subject. If the property 
were heavily mortgaged, this would amount to little or nothing. Thus the first decree-holder, 
who would probably be also prior mortgagee, would get little or nothing, while subsequent 
encumbrancers would be paid in full.” 


While conceding that this is a sound ergument to maintain where the puisne 
mot tgagee is joined as a party, in my view it cannot prevail when he is not a party 
and the sale is held in his absence. : 


ste Aa ee 


we 


1948.] DATEsTRA YA LAXMAN 0. DAULATA HARI (A.C.J.)—Bavdekar J. 1088 


The subsequent cases really speaking follow the earlier cases. The next case 
which has been relied upon on behalf of the defendant is the case of Dadoba 
Arjunjt v. Damodar Raghunath, in which again the judgment was delivered by 
Sargent C, J. He appears to have relied, in support of the proposition which he 
had enunciated in the earlier cases, on two other cases of this High Court ; one is 
the case of Shaik Abdulla Saiba v. Haji Abdulla’ and the other is the case of 
Rupchond Dagdusa v. Davlatray Vithalrav*, Now, the case of Shaik Abdulla Saiba 
v. Haji Abdulla undoubtedly tonk the same view as to what passes at an auction sale 
as the earlier case of Kasandas Laldas v. Pranjivan Asharam, whichitreferred to and 
followed. In the case of Rupchand v. Davlairay Laldas the plaintiff was the holder 
of two unregistered mortgages, but in view of the Registration Act in force at the 
time when the mortgeges were effected they werenot compulsorily registrable. They 
were as a matter of fact not registered. In between the defendants took a registered 
mortgage, and suing upon the mortgage purchased the property which had been 
mortgaged. The plaintiff then filed a suit against the mortgagor upon the second 
mortgage in his favour and obtained a decree upon it, and in attempting to execute 
that decree was resisted by the defendant. The attachment which had been levied 


- by the plaintiff was then removed. The plaintiff then filed the suit, which came 


in appeal to this Court, upon bothhis mortgages seeking to enforce them and the 
decree on the second mortgage against the property. This Court then held that 
the unregistered mortgages being each for a sum under Rs. 100 were not under the 
Registration Act then in force compulsorily registrable, with the result that the 
defendant’s intermediate mortgage, though it was registered, did not bestow any 
priority upon it. It was true that the plaintiff had obtained a decree upon his 
second mortgage, but that decree was inoperative against the defendant who was 
not made a party to the suit in which that decree was obtained, although the plaintiff 
had through registration constructive notice of the defendant’s mortgage. The 
case therefore seems rather to support the principle upon which we base our deci- 
sion, that is no ọne could be bound by a decree in a suit to which he was not a party. 
It was true that the ultimate order was that the defendant should redeem the first 
mortgage within a time which was specified or in default should deliver possession 
to the plaintiff. But that order was specifically made on the ground that it would 
be hard that the plaintiff should be put to the expenses of another suit because his 
pleader below mistook his remedy. 

The case of Desai Lallubhai Jethabhai v. Mundas Kuberdas was the case of a 
plaintiff who had purchased certain Jands at a sale held in execution of a decree 
passed on an unregistered mortgage effected in 1862. _The defendant was in 
possession as mortgagee under a subsequent registered mortgage of 1867. He 
was not a party to the suit and decree of 1887, and when the plaintiff sued him for 
possession, he claimed that the plaintiff could not 1ecover possession without 
paying off his claim. It was held that at the execution sale the plaintiff bought 
the property in dispute free from all subsequent incumbrances, subject only to the 
right of the defendant, if he so desired, to retain possession on redeeming the plain- 
tiff. But the argument as to why the only right which the defendant had was 
to retain possession of the property upon redeeming the plaintiff was stated in 
the following words (p. 892):— ` ; 

“ The authorities—NamdarChaudhri v. Karam Raj’, Muhammad Samt-ud-din v. Mon Singh’, 
Gajadhar v. Mul Chand’, Mohan Manor v. Togu Uka—are quite clear on the points (1) that the 
purchaser stands in the place of the prior mortgagee, and (2) that he has a right to recover 
possession, (8) that the subsequent mortgagee cannot compel him to redeem his own mortgage» 
but (4) has a right himself, in case he has not been made a party to the suit on the prior 
mortgage, to pay off the prior incumbrance if he desires to retain possession.” 

Now, that a purchaser stands in the place of the prior mortgagee is a proposition 
which no one doubts; but the second proposition that he has a right to recover 
possession with respect would be supportable only in case it was shown that the 
mortgage gave the mortgagee a right to obtain possession and the purchaser could 
1 (1880) L.L.R. 5 Bom. 8. 4 (1886) LTR. 9 All. 125. 
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claim as the representative of such mortgagee such right in view of his purchase. 
That was why when subsequently this case was considered in another division 
bench case of this Court, Ganapa Rama v. Timmaya Narayan’, Broomfield J. 


Ree ag em tal 


seems to have thought that that case was a case in which the auction purchaser 


was entitled to recover possession because he represented the mortgagee. This 
does not seem to be correct from the report of the case, becauce it is stated in the 
report of the case of Desai Lallubhai Jethabhai v. Mundas Kuberdas that in Feb- 
ruary 1862 one Nathubhai and his sons mortgaged the property in question by an 
unregistered san-mortgage deed to Bhogilal end Kelidas, and a »an-mortgage is a 
mortgage without possession. It is true, however, that the case of Mohan Manor 
v. Togu Uka was specifically referred to and the case may possibly, therefore, 
have proceeded upon the same view as was taken in Mohan Manor’s case as 
to what an auction purchaser takes even when a subsequent incumbrancer is not 
added -as a party. 

But there are as against this two later cases of this Court which seem to us to 
throw doubt upon the proposition which was first enunciated in Kasandas Laldas v. 
Pranjivarn Asharam. It is true that in the two cases this Court was not concerned 
with a puisne mortgagee who had not been joined as a party. There are cases 
in which persons interested in the equity of redemption but not by way of a 
mortgage were not joined as parties In the case of Dattatraya v. Venkatesh? 
the rea had failed to make as a party a person who had purchased at a 
court-sale the right, title and interest of the mortgagor and who had gonein posses- 
sion of the property by virtue of the court-sale. In execution of the mortgage 
decree which he obtained the mortgagee purchased the mortgagor’s rights, and 
sold them to the plaintiff, and the plaintiff theh sued the defendant to recover 
possession of the property. It was then held that what was purchased by the 
auction purchaser in 1912 was only the mortgage rights of the mortgagee since the 
owner of the equity of redemption was not a party to the suit; that as the auction 
purchaser was not in possession, he was bound to take proceedings to obtain the 
benefit of his purchase, and he could not get possession unless he had that right as 
a successor to the original mortgagee. In a case, therefore, where the equity of 
redemption was not represented at all in the proceedings uponthe mortgage it was 
held that what the purehaser took was only zhe interest of the mortgagee, and he 

- stood in the position of the mortgagee. If, therefore, he wanted to sue for posses- 
sion he had to show that as such mortgagee he was entitled to possession, and if 
he was not entitled to possession as a mortgagee, then if hissuit upon the mortgage 
was barred, he could not recover possession. Now, wefailtounderstand that there 
is any difference in principle between a cas2 in which the owner of a whole or 
a part of the equity of redemption is not represented and where a puisne mortgagee 
is not represented. When a mortgagor creates a second mortgage, in effect he 
parts with a portion of the estate which was vested in him at the time of the 
second mortgage. This estate cannot be said to be the whole or a half or a.quarter 
or @ similar proportion of the estate of the mortgagor ; but that cannot possibly 
make any difference to the principle. If when the whole or portion of the equity 
of redemption is not represented, that interest does not pass at an auction sale held 
in execution of the decree upon the mortgaze, then it must follow that where a 
puisne mortgage was not represented in the suit upon the mortgage, then that 
interest could not also pass at the sale held in execution of the decree upon the 
mortgage. 

The position was subsequently considered at some length in the latest decision 
of this Court in Ganapa Rama v. Timmaya Narayan, and even though the two 
judgments did not proceed quite on the same lines, the principle which was enunciat- 
ed in the case of Dattatraya v. Venkatesh was followed, The cases of Shatk 
Abdulla Saiba v. Haji Abdulla, Mohan Manor v. Togu Uka, Dadoba Arjunji v. 
Damodar Raghunath, and Desai Lallubhai Jethabhai v. Mundas Kuberdas were 
cited in support of the contention that even when the whole or part of an interest 
in the equity of redemption is not represented the purchaser takes the interest 
which the mortgagor had at the date of the mortgage, and it was abserved that the 


1 (1941) 44 Bom. L.R. 111, 2 (1922) 24 Bom. L.R. 741. 
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~ authorities do no doubt decide that the auction purchaser acquires the rights 
both of the mortgagor and the mortgagee, the totality of the rights being sometimes 
described as all the rights of the mortgagor as at the date of the mortgage. But 
the case of Dattatraya v. Venkateth was followed on the ground that in none of the 
cases which was relied upon the Court had based its decision on the fact that the 
auction purchase? represented the mortgagor rather than the mortgagee, or held 
that as representative of the mortgagor he was entitled to possession. Mr. Justice 
Broomfield remarked that the point was by no means free from difficulty, but the 
' argument which was advanced did not show convincingly that Dattatraya v. 
Venkatesh was wrongly decided. - i 

In our view, it is quite obvious that the learned Judges who decided the case of 
Ganapa Rama v. Timmaya Narayan were pressed by the earlier cases of this 
Court in Shaik Abdulla Saiba v. Haji Abdulla, Mohan Manor v. Togu Uka, 
Dadoba Arjunji v. Damodar Raghunath, and Desai Lallubhai v. Mundas Kuberdas. 
They tried to distinguish Desat Lallubhai’s case on the ground that it was held 
that the purchaser was entitled to possession as a mortgagee but the facts of the 
ease a3 were mentioned in the report do not support that view. Wethinkthat it 
would perhaps have been just as. well if the learned Judges had expressed their 
agreement with the view in Dattatraya v. Venkatesh on the general ground that a 
party could not possibly be affected by proceedings to which he was not a party, 
and if any person who has any interest in the equity of redemption is not joined 
as a party his interest would not pass to the auction purchaser. . But they seem 
to have, because they were concerned with a case in which a mortgagor was not 
represented rather than a puisne mortgagee, contented themselves with following 
Dattatraya v. Venkatesh, which was specifically a case in which the mortgagor was 
not represented ; but there could be no distinction in principle between the cases 
in which the person who was not joined as.a party was a mortgagor and the case 
in which the person who was not joined as a party was a puisne mortgagee, and 
if the two cases of Dattatraya v. Venkatesh and Ganapa Rama v. Timmaya Narayan 
were correctly decided, as, in our view they were with respect correctly decided, 
the decisions in the earlier Bombay cases are not supportable on any principle. 
The criterion in deciding the question as to what passes at an auction sale in 
execution of a mortgage decree is whether all the persons who were interested in the 
equity of redemption were parties to the proceedings ; in csse they were so parties 
to the proceedings, then their interest would pass to the auction purchaser, If, 
on the other hand, they are not parties to the proceedings, then, in that case, the 

“interest of persons who were not joined but who ought to have been joined does 

not pass; they will stand in exactly the same position in which they were before 
the suit upon the mortgage was filed, and where the question is one of possession 
and who is entitled to possession, it would be necessary for the party who claims 
possession to show that he was entitled to it as a representative of one of the persons 
whose interest has passed to him by virtue of the sale held in execution of the 
mortgage decree, f ; 

The learned advocate who. appears for the defendant says that even though 
the case of Dattatraya v. Venkatesh appears to be against him, there are remarks 
in it in favour of the view which he wants us to take, and he contends that the 
remarks were especially applicable to a case in which the defendant having got 
in possession the plaintiff a puisne mortgagee who was not made a party to the 
suit of the mortgagee seeks to oust him. Now, it is true that it was observed in 
Dattatraya v. Venkatesh that it might have made some difference to the plaintiff's 
case if after having purchased the property in execution of his mortgege decree 
he had gone into possession, and as a matter of fact in the Privy Council case of 
Sukhi v. Ghulam Safdar Khan} it was held that where a prior mortgagee had 
obtained a decree for foreclosure without making a puisne mortgagee a party and 
was in pessession, the prior mortgagee was entitled.being in possession to hold 
the mortgage as 4 shield, and the puisne mortgagee could obtain a decree for salje 
but only on condition that she paid to the pace mortgegee who had obtained g 
decree for foreclosure the amount due upgn his mortgage. Their Lordships of the 
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Privy Council observed, after referring to the repeal of s. 89 of the Transfer of 
Property Act, 1882 (p. 475) :— 

“ Now, the words being gone, their Lordships feel no difficulty in holding that the law remains 
as it certainly was before the Transfer of Property Act, 1882, viz., that an owner of a property 
who is in the rights of a first mortgagee and of the criginal mortgagor as acquired at a sale under 
the first mortgage is entitled at the suit of a subsequent mortgagee who is not bound by the sale 
or the decree on which it proceeded, to set up the first mortgage as a shield. From this it follow a 
that the omission by the respondent Ghulam Safdar Khan to make the plaintiff a party to the 
suit instituted by him to execute his mortgage of 1888 does not prevent him from setting up 
that mortgage in cases where he would, have been so entitled before the Act of 1882; and the 
present dispute is within the benetit of this ruling.” 

It follows that where a prior mortgagee has obtained a decree in execution of his 
mortgage, purchased the mortgaged property and got into possession, he is entitled 
to hold the first mortgage as a shieldin any suit which may be brought by the puisne 
mortgagee whom he failed to join as a party to enforce the puisne mortgage. 
But that, in our view, is because the prior mortgagee hes lawfully got into pos- 
session of the property. It may very well happen for example that neither the 
prior mortgagee nor the puisne mortgagee was entitled to possession under 
the mortgage and the piior mortgagee may sae upon it without joining 
the puisne mortgagee and having purchased the property obtain possession 
from the mortgagee in the 1ight of the purchase. If, thereafter, the 
puisne mortgagee seeks to enforce his mortgage, then, in virtue of his purchase 
the prior mortgagee may hold his prior mortgage as a shield notwithstanding the 
fact that if not having got into possession he had been forced to sue upon his 
mortgage the suit would be barred by time. But in this case, the facts are different. 
The mortgage in favour of the defendant was a simple mortgage, and he was not 
entitled to possession under its terms. The plaintiff’s mortgage was a mortgage 
with possession, and not only was he entitled to possession under its terms, but he 
had as a matter of fact obtained possession and was in possession when the defendant 
as the auction-purchaser went and ousted him from the property. It is true that 
the defendant ousted him from the property with the aid of the Collector who was 
the ministerial officer of the Court; but the Collector had no power whatsoever 
to put in possession the purchaser who had purchased the property in execution 
of a decree to which the plaintiff was not a party. It is obvious, therefore, that 
the Collector’s order placing him in possession of the property was not a legal 
order, and we do not see any difference whatsoever between such a cuse and a case 
in which, for example, a prior mortgagee wishing to take advantage of the ruling’ 
of their Loréships of the Privy Council in Sukhi v. Ghulam Safdar Khan goes to 
the mortgaged property after his purchase and drives out the puisne mortgagee 
who is lawfully in possession by force. It would be futile to contend that in 
such a case the puisne mortgagee is entitled to hold his mortgage as a shield merely 
because when the puisne mortgagee goes to the Court the former is in possession. 
Before such possession would enable him to use the mortgage as a shield, he must 
show that the possession which he obtained was lawful, and in this case possession 
which he obtained as a matter of fact was, as I have already pointed out, not lewful 
possession. It may or may not be that when the plaintiff was dispossessed he 
may have been ina position to take some proceedings under O. XXI of the Code of 
Civil Procedure; but he was not bound to do so. He was entitled to come to 
Court and say that the defendant was not entitled to dispossess him, and as he 
dispossessed him actually the Court should intervene to repair the wrong and 
should restore the possession back to the plaintiff. 

As a matter of fact, the remarks which I have quoted from the judgments of their 
Lordships of the Privy Council in the case of Suki v. Ghulam Safdar Khan seem 
to show with respect that the view which has beentakenin theearlier cases of this 
Court is not a correct one. What their Lordships said happened in a cese, where 
the puisne mortgagee had not been joined as a party to the mortgage suit or to 
the execution proceedings, was that the purchaser was in the sights of the first 
morigagee and of the original mortgagor acquired at a sale under the first mortgage 
and that he was entitled in the suit of a subsequent mortgagee who was not boand 
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by the sale or the decree on which it proceeded, to set up the first mortgage as a 

„ Shield. In our view, the language would have been entirely different if the true 
view was that even when the puisne mortgagee was not joined as a party the 
purchaser obtained the interest of the mortgagee and the interest of the mortgagor 
as it. was at the date of the mortgage which would include the interest of the 
puisne mortgagee. This view is also consistent with the view which has been taken 
in other High Courts when a similar question arose before them for consideration. 
We would not refer in detail to all the cases, because there has been some difference 
of opinion even in the other High Courts; but the two cases to which we would 
refer are the cases of the Allahabad High Court in Ram Sanehi Lal v. Janki 

` Prasad,’ and the caseof the Calcutta High Courtin Surendralal Kunduv. Ahammad 
Alt It was observed in the first mentioned case (p. 1049) :— 


“ There are three principles which are now well established and from which the right of the 
prior mortgagee as a defendant in possession to set up his prior mortgage as a shield follows 
logically. 

-The first principle is that the omission to implead a person interested in the mortgaged 
property in the suit does not make the whole suit defective and the proceedings null and void 
but only frees the person excluded from all liability under the decree........ A prior mortgagee 
therefore can bring a suit against his mortgagor without impleading a subsequent mortgagee ; 
and if there were no defect of /is pendens and no sult by a subsequent mortgagee were pending, 
the prior mortgagee can sell up the rights and interest of the mortgagor in the mortgaged property, 
even behind the back of the subsequent mortgagee. It would be incorrect to say that the decree 
is null and void and the effect is the same as if the proceedings had never taken place. I adhere 
to the opinion expressed by me in Nannu Mal v. Ram Chandra.” ‘No doubt the decree on the 
previous mortgage is not binding on the subsequent mortgagees, who had not been impleaded, 
to this extent that their rights under their mortgage have not been extinguished, as would have 
been the case if they had been impleaded and had not redeemed the prior mortgage. But it is 
not correct to say that the previous proceedings are totally a nullity. As between the prior 
mortgagee and the subsequent mortgagees the previous proceedings are ineffective, but that 
does not imply that the mortgagor’s interest could not have been sold by the prior mortgagee 
behind the back of the subsequent mortgagees but subject to their subsequent mortgage. The 
mortgagor’s interest in the property validly passed to the auction purchasers. no matter whether 
the subsequent mortgagees were parties to the suit or not. The auction purchasers cannot be 
in a worse position than a private transferee from the mortgagor.’ ” p 
It is true that the Calcutta High Court has not always been consistent in the view 
it has taken and in the same volume of the report of the case which is relied upon 
in support of our view there is reported a case which has taken up a contrary view. 
But for the reasons which we have already mentioned, in our opinion, the correct 
view to take is the one which has been taken in Surend. alal Kundu v. Ahammad Ali. 
The plaintiff was, therefore, entitled to recover possession of the property of which 
he was unlawfully dispossessed by the defendant in execution of his own deciee. 
That being so, the appeal must be dismissed with costs, 4 


Drarr J.. I agree. On behalf of the appellant Dr. Kane has contended that 
the respondent is not entitled to recover from the appellant possession of the suit 
land, and he has relied upon a number of Bombay decisions, which undoubtedly 
go to support his contention. The appellant had, at the date of his pee in 
1987, the rights of a prior mortgagee, and by the auction purchase he acquired 
fresh rights of the mortgagor. But before he acquired fresh rights of the mort- 
gagor, the mortgagor had alreedy parted with his interest in the equity of redemp- 
tion by a possessory mortgage in favour of the respondent. This was in 1929. 
It is not contended for the appellant that the earlier right created in favour of the 
respondent is subject to the later right created in favour of the appellant as 9 result 

~ of his purchase in 1987. The contention urged in support of the appeal is that, 
notwithstanding that position, the earlier Bombay cases commencing with Mohan 
Manor v. Togu Uka* go to support the contention that the prior mortgagee- 
purchaser takes the property free from all subsequent incumbrances. Section 48 
of the Transfer of Property Act provides that 


1 (1081) LL.B. 58 All. 1028, P.B. ` 8 (1980) LL.R. 58 All. 884, 853, F.B. 
2 (1988) LL.R. 60 Cal. 1198. a (1885) LL.R. 10 Bom. 224, 
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“where a person purports to create by transfer at diferent times rights in or over the 
same immoveable property, and such rights cannot ell exist or be exercised to their full extent 
together, each later created right shall, in the absence of a special contract or reservation 
binding the earlier transferees, be subject to the rights previously created.” 

In 1929 when the mortgagor created a right in favour of the respondent by a 
usufructuary mortgage he gave the possessory mortgage of the equity of redemption 
and what the appellant purchased in 1£87 as a result of the auction purchase was 
the remaining right in the ZERA of redemption. Admittedly, the respondent 
was not 2 party to the suit which the appellant had brought to enforce his mortgagee 
rights, and if the respondent was not made a party to the suit brought by” the 
appellant, it is obvious that the decree passed in that suit is not binding upon 
the respondent, and this is not disputed. Now, if the decree is not binding upon 
the respondent, it is difficult to see how he could be deprived of his possession 
which he had lawfully obtained under his possessory mortgage, and that is why he 
has filed this suit in order to recover from the appellant possession of the property 
which was illegally obtained from the respondent. There is undoubtedly some 
conflict between the earlier Bombay cases commencing with Mohan Manor v, 
Togu Uka, and the later cases such as Dattatraya v. Venkatesh! and Ganapa Rama 
v. Timmaya Narayan?. But I think the principle decided in the case of Ganapa 
Rama v. Timmaya Narayan is correct. It is true that in that case the interest 
which was not represented was the interes; of the mortgagor. In the present 
instance we sre concerned with the incerest of the puisne mortgagee. But that, 
I think, does not make any difference to the principle of the decision. The true 
principle, I think, is that if the prior mortgagee desires to acquire the rights of the 
mortgagor free from all subsequent incumbrances, he can do so only if he makes all 
subsequent mortgagees parties to the suit, and if he does not do so, it must be held 
that the prior mortgagee-purchaser can acquire only the limited rights which he 
uired as a result of his purchase, those rights being subject to the puisne mort- 
gage already effected in favour of the respondent. In my opinion, the principle 
of the decision in Ganapa Rama v. Timmaya Narayan should be applied to the 

facts of this case, and accordingly the appeal fails. 
Appeal dismissed. 





CRIMINAL APPLICATION. 


Before Mr. Justice Weston and Mr. Justice Shah. 
In re BHAURAO KARBHARI AWARKE.* 


Bombay Public Security Measures Act (Bom. VI uf 1947), Sec. 2 (1)(a)t—Order of detention— 
Ground for order-—Ground lac'zing in precision—Incitement of “ignorant people.” 

The powers of the Court to interfere wit! detention orders made under the Bombay Public 
Security Measures Act, 1047, are limited, and are confined to cases where it appears that the 
detaining authority has not properly applied its mind to the question as to whether the 
detention of the person is or is not just:fied under the Act. Under the Act, as it now is, 
it is not compulsory for the detaining authority to furnish to the detenu a statement of the 
ground or grounds upon which the order of detention has been made. When, however, 
grounds have been furnished, it is permissible for the Court to consider the statement of 
those grounds together with the order made ; and, if the statement of grounds does show 
that the detaining authority has not properly applied its mind to the question of detention, 
the Court has jurisdiction to interfere and direst that the detenu be released. 

Where there are several grounds given for an order of detention some of which are good 
and some bad, the whole order is not vitiated, There is a sharp distinction between a . 


1 (1922) 24 Bom. L.R. 741. person arrested under sub-section (Al), was 

2 (1941) 44 Bom. L. R. 111. acting, is acting, or is likely to act in a manner 

* Decided, September 27, 1949. Criminal prejudicial to the public safety, the main- 
Application No. 807 of 1949. tenance of public orden, or the transquiliıty of 

+ The material portion-of the section runs tke Province or any part thereof, make an 
as follows:— order— 

2. (1) The Provincial Government may, (a) directing that he be detained;....... ‘ 


if it is satisfied that any person, including a 


y 1949] ` - In re BHAURAO KARBHARI AWARE (A. CT. J.) 1089 


ground which is outside the purview of the statute and a ground which is bad because it 
. lacks precision and accuracy. In the latter case the ground has to be completely ignored 
as if no ground was furnished at all ; and if the grounds which are no grounds at all, inas- 
much as no precise information was furnished to the detenu, are eliminated, and there 
still remain a ground or grounds which are precise and accurate and which can justify the 
order, the order made by the detaining authority must stand. | 
In re Rajdhar Kalu Patil,! followed. 

Where the ground for an order of detention stated “inciting ignorant people to resort 
to criminal activities” the expression ‘ignorant people” was held to be bad for want of pre- 
cision. 

Tue detenu Dagdu, who was the maternal uncle of Bhaurao (petitioner), was 
a teacher in the service of the Ahmednagar Local Board. In 1987 he resigned 
his service and devoted himself to social work ; and in the following year he was 
elected to the Local Board. He derived his livelihood from agriculture. 

On March 24, 1949, an order of detention under the Bombay Public Security 
Measures Act, 1947, was served on him and he was detained. Later, on April 8, 
1949, grounds for his detention were furnished to him. 

On August 80, 1949, an application was made under s. 491 of the Criminal 
Procedure Code, 1898. 


H. A. Rane, for K. S. Daundkeor, for the applicant. 
H. M. Choksi, Government Pleader, for the Crown. 


Weston J. This is an application made by one Bhaurao Karbhari Aware for 
exercise of our powers under s. 491 of the Code of Criminal Procedure in relation to 
one Dagdu Vithal Solekar, uncle of the applicant, who is under detention by order 
of the District Magistrate of Ahmednagar made under s. 2(1) of the Bombay Public 
Security Measures Act, 1947. 

The order detaining the detenu has been made by the District Magistrate of 
Ahmednagar on March 24,1949. The material part of the order is as follows :— 

“ And whereas I,R. C. Joshi, Esquire, I.C.8., District Magistrate, Ahmednagar, am notified 
that the said Dagdu Vithal Zoleker is likely to act in a manner prejudicial to the public safety 
of Akola town and other villages in Akola Taluka, District Ahmednagar. 

“ Now, therefore, in exercise of the powers conferred by cl. (a) of sub-s. (T) of s. 2 of the said 
Act, I hereby direct that the said Dagdu Vithal Zolekar be detained.” 

Later, on April 8, 1949, the District Magistrate furnished to the detenu what is 
stated to be the ground on which the order of detention was made, and this ground 
is expressed in the following terms :— 

“ You are likely to act in a manner prejudicial to the public safety of Akola Taluka by inciting 
ignorant people to resort to criminal activities against landlords and big savkars and to loot and 
drive away the Gujerati savkars and to take forcible possession of their lands. 

“T am satisfied that your activities, if uncontrolled, will constitute danger to the public 

ace,” 

It is well settled that our powers to interfere with detention orders made under 
the Bombay Public Security Measures Act, 1947, are limited, and are confined to 
eases where it appears that the detaining ‘authority has not properly applied its 
mind to the question as to whether the detention of the person is or is not Justified 
under the Act. It is also true that under the Act, as it now. is, it is not compulsory 
for the detaining authority to furnish to the detenu a statement of the ground or 
grounds upon which the order of detention has been made. When, however, 
grounds bave been furnished, and I assume that grounds are furnished in all cases 
except where the public interest forbids, then it is permissible for us to consider the 
statement of those grounds together with the order made; and, if the statement 
of grounds does shew that the detaining authority has not properly applied its 
mind to the question of detention, then we have jurisdiction to interfere and direct 
that the detenu be released. The learned Government Pleader has claimed that 
mere vagueness in the grounds furnished, provided those grounds are within the 
ambit of the Public Security Measures Act, isnot sufficient to justify the conclusion 


1 (1947) 50 Bom. L.R, 183, F.B. 
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that the detaining authority has not acted with proper care and due application, 


of its mind to the facts of the case, and he relies on a decision of the Full Bench in - 


In re Rajdhar Kalu Patil. That was a case where several grounds were furnished, 
» some of which could be challenged as vague, but some of which were precise. It 
was held that when there are several grounde given, some of which are good and 
- some bad, the whole order is not vitiated; there is a sharp distinction between a 
ground which is outside the purview cf the statute and a ground which is bad 
because it lacks precision and accuracy. In the latter case the ground has to 
be completely ignored as if no ground was furnished at all; and if the grounds which 


are no grounds at all, inasmuch as no precise information was furnished to ‘the’ 


detenu, are eliminated, and therestill remaina ground or grounds which are precise 
and accurate and which can justify the order, then the order made by the detaining 
authority must stand. ; 

Apart from authority, I should myself have been inclined to think that any 
vagueness in the grounds furnished was evidence of vagueness of the mind of the 
detaining authority, which might be sufficienz, notwithstanding that some one or 
more grounds were stated precisely, to justify the conclusion that there was no 

roper application of the mind of the-detaining authority to the facts of the case. 
We are, however, bound by the view taken by the Full Bench. But in the present 
instance we do not think that that view assists to preserve the order of detention 
which has been made. The expression “‘ignorant.people” seems to us an expression 
of such vagueness that any ground asserting likely action on the part of the detenu 
in respect of ignorant people is bad for wart of precision, and shews that the 
detaining authority cannot have considered properly the facts or evidence placed 
before it on which this ground is based. It may be said that the allegation of 
incitement: to loot and drive away the Gujarati savkars and to take forcible 
possession of their lands: is precise enough, but this incitement, as the other less 
precise incitements mentioned in the ground, relates to the indefinite ignorant 
people mentioned by the District Magistrate. We think therefore that this is not 
a case where one or more grounds can be said to be precise. In the words of the 
Full Bench, after eliminating the grounds which are no grounds at all, inasmuch 
as they furnish no precise information to the detenu, there remains no ground at 
all, and, that being so, we consider that the order was not passed after proper 
consideration, and that we must interfere. 

We therefore make the rule absolute, and direct that the detenu be released. 


Rule made absolute. 
“1 (1947) 60 Bom, L.R. 188, F.3. 


END OF VOL. LI. 


r 


Ta aaa 


aie 


| 
GENERAL INDEX 
m 


f 


ABATEMENT of appeal—Cross-objections—- | ACTS (Bombay): 


Revival of. i 
Where an appeal abates on the death of 
appellant, the respondent cannot have 
oross-objections heard under O. XLI, r. 22(4), 
of the Civil Procedure Code, 1008. | 
ABDULLAMIVA 0, MAHOMEDUNIYA. | 
51 Bom. L. R. 24h, 


. 


ACCOMMODATION work, power of Govern} 
ment to compel railway to undertake. See | 
Ramways Act, s. 11. r 
51 Bom. L. R. 927 (P. C.) 

l 


\ 


ACCOMPLICE evidence is not corroborated 
by evidence of another accomplice. See | 
EVIDENCE Acr, s. 138, f i 
51 Bom. L. R. 955 (P. G.) 


ACKNOWLEDGEMENT of liability passed 

after the period of limitation but within the 

extended perjod. 

See LIMITATION Act, 8. 19. f 
51 Bom. L. R. 830 


ACT, repeal of, does not affect pending pro- 
ceedings. See Boxsay GENERAL CIAUBES 
ACT, 8. 7. 51 Bom. L. R. 280 (F. B.) 


ACT OF STATE—Act of Sovereign —Distinc- 
tion between. 

An act of State is different fundamentally 
from an act of a sovereign authority. An 
act of State operates extra-territorlally. 
Its legal title is not any municipal law but the 
overriding sovereignty of the State. It does 
not deal with the subjects of the State but 
deals with aliens or foreigners who cannot seek 
the protection of the municipal law. There 
can be no act of State as between a Sovereign 
and his subjects. If Government justifies its 
act under colour of title and that title arises 
from a municipal law, that act can never be 
an act of State. Its legality and validity must 


` be tested by the municipal law and in municipal 


Courts. It is. only an act not affe tò 
justify itself on grounds of municipal law which 
isimmune from the scrutiny of‘a municipal 
Court. Where possession is taken by Go- 


vernment under colour ofa legal title, it does 


- not constitute an act of State. Where, there- 


fore, Government seeks to justify its aot 
under a municipal law, it cannot claim as a 
soverelgn authority to be exempt from a 
municipal Court and cannot claim immunity 
from having to justify its acts in a municipal 
Court. 

Rao v. ADVANI. 

~ : 51 Bom. L. R. 342 (O. C. J.) 


ACTRESS, minor, contract of personal 
service by her guardian. See CONTRACT 
Acr. 8. 11. 51 Bom.. L. R. 256 (O. C. J.) 


L. R.— 66 


————1874—I11. 
See BOMBAY HEREDITARY OFFICES Act. 


————1876—II. 
See Bompay Crry LAND REVENUE Acr. 


—_—_—_—_1879—_V, 
See LAND REVENUE Cone. 


————-1886—V. 
See Bompay HEREDITARY OFFICES ACT. 


—— 1886111. 
See MUNICIPAL Acr (Ciry). 


———-—-1904—]. 

See BOMBAY GENERAL CLAUSES ACT. 
———1912—VII. 

See Bosrpay SMOKE NUISANCE Act. 
———1923—lIV. 

See BOMBAY PRIMARY EDUCATION Act. 


———-1925— XVIII. 
See MUNICIPAL Acr (Borovaus), 


————1939-—_ XXIII. 

See Bompay AGRICULTURAL 
RELIEF Act. 1089. 
———1947—VI. 


See Bompay Pusiic Securiry MEASURES 
Act. 


DEBTORS 


x 


See Bompay HARIJAN (REMOVAL OF SOCIAL 
DISABILITIES) Act. 


XXVIII. 


See BOMBAY AGRicuLruraL DEBTORS 
Rewer Act, 1947. 
XXXI. 
See BomBaa y MoNEYLENDERS ACT. 
—————1947-—X XXIII. 
See Bompay LAND REQUISITION ACT. 
XL. 
See Boarsay Crry CIVIL COURT ACT. 
XLI. 


See Bompay Hian Counr LETTERS PATENT 
Act. 


XLIV. 
See PRESIDENCY Smart Cause Courr 
(BOMBAY Amenpureny) ACT. 


LVIL 
See Bormay RENTS, HOTEL AND LODGING 
House RATES (CONTROL) AGT. 
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ACTS (India): 


——~——_1860—XLV. 
See PENAL Cope. 


o——— 1861_—V. 
See Pouce Act. 


——-—-1869—IV. 
See Drvonce Act. 


———-— 1870—VII. 
See Count-FEES Act. 


——1872—1, 
See EVIDENCE Act. 


—— IX. 
, See CONTRACT Act. 


—1876—X. 
See BOMBAY REVENUE JURISDICTION Act. 


—_————1877—I. 
See Specrric RELIEF Acr. 


—_————1879—XVII. 
See DEKKHAN AGRICULTURISTS RELIŒÆF ACT. 


——-—1881—-XXVI. : 
See NEGOTIABLE INSTRUMENTS ACT. 


——_—— 1882— IV. 
See TRANSFER OF PROPERTY Act. 


——--—_—_-— XV. 
See Sarat Cause Courts Acr (PRESIDENCY). 


1887—VII. 
See Surrs VALUATION Act. 


1890—IX. 
See RAILWAYS ACT. 


—1897—X. 
~ See GENERAL CLAUSES ACT. 


= 1898—V. 
See CROUNAL PROCEDURE CODE. 


——~—— 1908—V. 
See CIVIL PROCEDURE Cone. 





———_——_ 1X. 
See LONTATION Act. 


XVI. 
See REGISTRATION ACT. 


m 1910—X. 
See ELECTRICITY ACT. 


———1913—_V.. 
See COMPANIES ACT. 


—1920—V. 
See INSOLVENCY Acr (PROVINCIAL). 


——1922—X1. 
See INCOME-TAX Acr. 


—1925—XXIX. # 
See Succession AOT. 


— 1926-111. 
See GOVERNMENT Trapine TAXATION ACT. 


VII, 
See NATURALISATION ACT. © ' 
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income-tax on. 


[vor uI. 


ACTS (India}—(Contd.) 


-— 1929—11. 
See HINDU Law OF INHERITANCE ACT. 


————_1930—IIL. 
See SALE or Goons ACT. 


————1936—IV. 
See PAYAENT oF WAGES ACT. 


———1939— XXXV. 
See DEFENCE OF Inpia ACT. 


———1940—X. 
See ARBITRATION ACT. 


—————___—-—_ XV. 
See Excess Prorrrs Tax Acrt. 


——-——_1946— XIX. 
See Hannu Women’s Ricar TO SEPARATE 
RESIDENCE AND MAINTENANCE ACT. 


— XXXL 
See FOREIGNERS ACT. 


——1947—XIV. 
See INDUSTRIAL DISPUTES Act. 


XVII. 
See REQUISITIONING OF Lanp (CONTINUA- 
TION oF Powers) Act. 


-— XLVII. ‘ 
See EXTRA PROVINCIAL JURISDICTION ACT. 


— 1948—11. 
See Fepersn Court (ENLARGEMENT OF 
JURISDICTION) ACT. 


ADJOURNMENT of criminal case. See 
CEDINAL PROCEDURE CODE, s. 526(8). 
51 Bom. L, R. 107. 


AGENT, knowledge of—Whether principal 
bound by such knowledge. 

A principal is bound by the knowledge of 
his agent provided that that knowledge is on a 
material point and the knowledge is such that 
the Court would draw the inference that the 
agent was bound to communicate the know- 
ledge acquired by him to his principal. 

REDDY v. Sin PADAMPAT SINGHANIA. 
51 Bom. L. R. 529 (O. C. J.) 


AGRICULTI RAL INCOME, assessment of 
See INCOME-TAX Act, 8. 2. 
51 Bom. L. R. 3, 182, 431 (P. C.) 


i 
ALIMONY. variation of order of. See 
Bosrsay Hicu Courr RuLegs (O.S.), r. 928. 
51 Bom. L. R, 129. 


APPEAL COURT—Findings of fact—Oral 
evidence. 

If the evidence as a whole can reasonably be 
regarded as justifying the conclusion arrived 
at the trial, and especially if that con Jusion 
has been arrived at on conflicting testimony 
„by atribunal which heard and saw the witnesses, 
the appellate Court Be bear in mind that 
it has not enjoyed this opportunity and that 
the view of the trial Judge as to where credi- 
bility lies is entitled to great weight. This is 
not to say that the Judge of first instance can be 


1949.) 


APPEAL COURT—(Conid.) 


treated as infallible in determining which side 
ig telling the truth or in refraining from exag- 
geration. Like other tribunals he may go 
wrong on g question of fact, but it is a cogent 
circumstance that a Judge of first instance, 
when estimating the value of verbal testimony, 
has the advantage (which is denied to Courts of 
appeal) of having the witnesses before him 
and observing the manner in which their 
evidence is given. 
VEERASWAMI p. NARAYYA. 

51 Bom. L. R. 932 (P. Q.) 


APPEARANCE under prolest—Practice. 

A practice which has grown up in the High 
Court to file an appearance “under protest,” 
where the defendant desires to apply for a stay 
of the suit, under the Indian Arbitration Act 
is of doubtful import and utility and need not 
be followed. 

Nurvupow v. Apu AHMED. 
ee 51 Bom. L., R. 1020 (0.C.J.) 


APPOINTMENT of trustees, Court’s power 
in. See Trust CHARITABLE 
51 Bom, L. R. 1 (P. C.) 


APPRENTICESHIP of minor distinguished 
from contract of personal service. See 
CONTRACT ACT, 8. 11. 

51 Bom. L. R. 256 (O. C. J.) 


APPROVER, evidence of, needs corrobora- 
tion. See CRIMINAL PROCEDURE CODE, 8. 164. 
51 Bom, L. R, 955 (P. G.) 


ARBITRATION—Arbitrator, jurisdiction cf, 
to decide factum of secondary contract—Share 
broker and constituent-—Disputes between— 
Reference to arbitration—Rule of association 
made a term of contract between contracti: 
parties—Such rule binding on parties, n 
the rule be attacked as ultra vires—Bmbay 
Native Share and Stock Brokers’ Association 
Rule 117(a). 


‘Where one of the parties to a reference to 
arbitration disputes the factum or exislence 
of the contract in respect of which disputes 
arise and which disputes the arbitrator has 
got to determine, the arbitrator has no juris- 
diction to decide the question whether in fact 
the contract was entered into or not. But, 
where there is an outstanding contract between 
a broker and his constituent as regards the 
purchase of shares in a joint stock company 
and the broker in pursuance of instructions 
to close the contract sells away the shares, 
sand refers the dispute arising on such sale to 
arbitration, the arbrtrator is entitled to enter 
upon the reference, even though the instruo- 
tions may be disputed by the constituent. 

The second contract must be in performance 
of the first contract and must arise out of the 
first contract in order that the arbitrator can 
have jurisdiction to consider any dispute that 
may arise as to whether instructions were given 
or not with regard to the second contract. 

There is no difference in principle between a 
case where a broker closes an outstanding 
transaction because no margin money has been 
paid to him and the rules, by which he is 
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ARBI'FRATION—(Conid.) - 


verned, permit him to perform the outstand- 
contract by entering into a cross contract 
and closing the outstanding contract, and a 
ease where the broker enters into a cross 
contract pursuant to instructions given by the- 
constituent. 

Where a rule of an association is made a 
term of the contract between the parties, 
and the term is neither against public policy 
nor illegal nor immoral, the rule is binding 
upon the parties, even if it is subsequently 
attacked as being ultra vires. 

The respondent, a share-brcker, was, and the 
petitioner, a constituent, was not, a member 
of the Bombay Native Share and Stock Brokers’ 
Association. Subject to the rules of the Asso- 
ciation, there were transactions in purchases of 
shares in joint stock companies between the 
parties, the result of which was an outstandin, 
transaction of purchases of 125 Tata Deferre 
shares, on October 28, 1947. On November 5, 
1947, the respondent, in pursuance of instruc- 
tions of the petitioner, closed the outstan 
transaction by a sale of 125 Tata Deferre 
shares, which resulted in loss. Disputes 
having arisen between the parties as regards 
the sale, the respondent referred the matter 
to arbitration under the rules of the Association. 
The petitioner contended that he had never 
instructed the respondent to close the out- 
standing transaction by a cross contract, and 
that there thus being a dispute between the 
parties as to the factum of the contract, the 
arbitrator had no jurisdiction to decide the 
question :— 

Held, that the arbitrators were entitled to 
go into the question, inasmuch as the transac- 
tion of November 5, 1947, was not an inde- 
pendent transaction but was a transaction 
entered into for the purpose of working out 
and performing the outstanding transaction 
of October 28, 1947. 

GRELABHAI V, Kesuao Dev. 
51 Bom. L. R. 499 (O. C. J.) 


ARBITRATION ACT (X of 1940), S. 33— 
Contract—-Submission clause—Petiution to Court 
—Whether Court can decide on such petition 
that submission in writing exists—Averments 
in petition. 


An application to establish the existence or 
validity of an arbitration agreement can be 
entertained by the Court under the Indian 
Arbitration Act, 1940, though not under s. 33 
thereof. . 

The law does not require that a submission 
to arbitration must be signed by both the 

parties. The only requisite of the law is that 
there must be a submission in writing. If 
there is a submission clause in a contract, 
it is not necessary that that contract must be 
signed by the other party before the other 
party can be bound by the submission clause; 
that party may accept the contract orally or 
he may accept it by writing. Hence, if a 
- party is in a position to establish that a parti- 
cular contract, which contains a submission 
clause, is accepted by the other party, there 
would be a written submission to arbitration 
within the meaning of the Indian Arbitration 
Act. - . 
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ARBITRATION ACT, S.38—{Conid.) 


It depends upon the circumstances of each 
case whether the main delivery of a contract 
note and the retention of that contract note 
by the other party-amounts to acceptance or 
not. It is a pure question of fact to be decided 
by the Court. i ee ees 

The pa a ing to a suc 
a ieee ee A eis iis petition that there 
was an acceptence of the contract by the 
other party. The mere avernment that 
the contract was delivered to the other 
side and retained by him is not per se tan- 
tamount to an averment that the contract 
was accepted by the other side. 

GULAMALI 0. VISHWARUBIIARLAL, 

51 Bom. L. R. 79 (O. G. J.) 
EEE 34—Stay of suit-—Arbitration clause 
in acontact—Arbitrator interested in one party— 
Director General of Posts and Tclegraphs— 
Indian Contract Act (IX of 1872), Sec. 28. 

The plaintiff entered into a contract with Pe 
posts and Telegraphs Department for hiring 
a telephone on ponaltions: one of which was: 

“ If any dispute shall arise touching the effect 
of this contract or in any way rela thereto 
....the same shall be referred for decision 
. to the Director General of Posts and Telegraphs 
and his decision thereon shall be coe. 
dispute having arisen under the contract, the 
plaintiff filed a suit, when the defendant appli- 
ed, under s. 84 of the Indian Arbitration Act, 
10940, for stay of the suit pending arbitration. 
It was contended that the clause about arbitra- 
tion in the contract was not valid, because the 
Director General of Posts and Telegraphs 
being the head of the department which was 
one af the parties to the contratt was not a 
disinterested arbitrator :— 

Held, that the suit should be stayed under 
s. 84 of the Indian Arbitration Act; 1940, 

nding arbitration proceedings, for the 
Tebiteation clause in the contract was a valid 
reference though the arbitrator appointed was 
the head of the department which was a party 
to the contract. 

CENTRAL Govt. v. CHMOTALAL. 
51 Bom. L. R. 615. 


Stay of suit—“Step in the pro- 
ceedings’ —-Whether filing of unconditional 
appearance by defendant in suit is such step. 

In order to Habe a whether an act is a 
e$ n the p s” within the meanin 
ae 84 of the Indian Arbitration Act, 1940, 
the true test is not so much the question as to 
whether it is an application—although, of 
course, that would be a satisfactory test, in 
“many cases—but whether the act displays an 
unequivocal intention to proceed with the 
sult and to give up the right to have the matter 
disposed of by arbitration. 

‘Hence, the mere filing of an unconditional 
appearance by the defendant in a suit is not 
such a step in the proceedings. 
NURUDDIN t. ÅBU ARMED. 

i 51 Bom. L. R. 1020 (O. C. J.) 


ASSOGIATION rule made aterm of contrast. 
See ARBITRATION. 
51 Bom. L. R. 499 (O. G. J.) 
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ATTACHMENT of salary, See Civit Pro, 
CEDURE CODE, 8. 60. 51 Bom, L. R, 1024- 


ATTESTATION of will. See EVIDENCE 
Act, S. 68. 
51 Bom. L. R. 245. 


BARODA MAHARAJA—Leiters of denizatton 
to foreigner (detenu)—Instrument of accession by 
aharaja—Denization not affected—Order by 
Dominion Government to arrest detenu-—Arrest 
of dztenu-—Whether such arrest legal—Govern- 
ment tf India Act, 1935, Sec. 128(1)—India 
I e Act, 1947—Indian Naturalization 
Act (VIE of 1926}—Foreigners Act (XXXI o 
1946), Sees. 3, 11. - x 


The Maharaja of Barodg conferred upon the 
detenus (foreigners) the status of subjects 
of the Baroda State, on November 8, 1847. 
On April 8, 1948, the Government of India, 
acting under ss. 8 and 11 of the Foreigners Act, 
1946, issued an order for arresting the detenus 
at Baroda and taking them in police eustody 
to Bombay and detaining them there. They 
wer: 60 arrested. In proceedings for a writ of 
habeas co in the Baroda State, the Sessions 
Judge held that letters of denization dated 
November 8, 1947, were later revoked by the 
Maharaja and the detenus bccame, as they 
formerly were, foreigners. The Government 
of Baroda handed over the detenus to the 
Bombay police, who brought them to Bombay 
anc. kept them in detention. The detenus 
having applied under s. 491 of the Criminal 
Procedure Code, 1898 :— ? 

Held, (1) that the order passed by the 
Maharaja conferring upon the detenus the 
status of subjects of the Baroda State was valid, 
for though after the coming into force of the 
India Independence Act the Government of 
India got power to pass orders in regard to 
naturalisation in the Baroda State, the ruler 
of the Baroda State had still the power to 
coofer upon an alien the status of a Baroda 
subject; 

(2) that the order of November 8, 1947, 
could not be said to have impeded the exercise 
of the executive authority of the Dominion of 
India so far as it was exerciscable in Baroda 
otatesoastoattract theapplication ofs, 128(7) 
of the Government of Incia Act, 19385, for 
neither the Indian Naturalization Act, 1926, 
nor the Foreigners Act, 1346, applied to the 
Baroda State at the date of the order ; 

'(8) that the judgment of the Baroda Ses- 
sions Judge was not relevant either under 
sa. 41 and 40 of the Indian Evidence Act, 1872, 
or under s. 18 of the Civil Procedure Code, 


1808; ` 

(4) that therefore the detenus were entitled. 
to be set at liberty. 
In re RAAB. 51 Bom. L, R. 852. 


BENGAL STATE PRISONERS REGULA- 
TION (ADAPTATION) ORDER, 1947, 
ART. 3—Rengal State Prisoners Regulation 
(LE of 1818), Secs. 1, 2—Indian Independence 
Act, (1947 10 & 11 Geo. VI c. 30)—Criminal 
Frocedure Code (Act V cf 1898), Secs. 491(8)— 
Detention of detenu under warrant cf 1946— 
Detention “for reasons connected with the dis- 
charge of functions of the Crown in its 
Ti ns wilk Indian Siaies’ Whether such 


1940.) 


BENGAL STATE PRISONERS REGU-, 
LATION (ADAPTATION) ORDER 1947. 
Art. 3—(Contd.). 


| 
detention can be continued after August 1947—] 


“If Court barred under 3. 491(8) from ascertaining 


` Prisoners 


whether detention is under Regulation IH of | 
1818. 1 

Under the Bengal State Prisoners ula- 
tion, 1818, as adapted by the Bengal State. 
Prisoners Regulation (Adaptation) Order, 1947, ! 
it is not open to the Government to continue | 


“the detention of a person made under 8. 2 of 


the Bengal State Prisoners Regulation, 1818, 
for reasons connected with “tho discharge: 
of the functions of the Crown in its relations| 
with Indian States.” : 

The detenu was detained under a warrant! 


.dated January 21, 1946, issued by the Central i 


Government under s. 2 of the Bengal State | 
Prisoners Regulation, 1818, The reasons for’ 
détention as given in the warrant were “for ’ 
reasons connected with the discha of the! 
functions of the Crown in its relations with | 
Indian States.” The Bengal State Prisoners ! 
Regulation (Adaptation) Order was passed on į 
August 26, 1947, by which the Bengal State ' 
ation of 1918 was amended, : 
one of the amendments being that the reference ' 


to “reasons connected with the discharge of. 


“the functions of the Crown in its relations with i 


Indian States” was omitted from the a- ' 
tion. On April 15, 1948, the next friend of the ; 
detenu applied under s, 491 of the Criminal . 
Procedure Code, 1898, for the release of the 
detenu on the prouii that by reason of the : 
constitutional changes which took place in 
August 1947 the warrant under which the ' 
detenu was detained had ceased to have effect . 
and that his detention was illegal :— 

Held, that the warrant under which the 
detenu was detained was no longer valid,- as 
such a warrant cannot be issued under the 
Regulation as adapted by the Order of August 
26, 1947, and that, therefore, the detention of 
the detenu was unlawful. 

Section 491 (3) of the Criminal Procedure 
Code, 1898, does not bar the Court from as-' 
certaining whether a detention is in fact a 
detention under the Bengal State Prisoners , 
Regulation, 1818. - 

In re BIRPAL SINGH. 51 Bom. L, R. 108. 


BOMBAY ACT XI OF 1852, See BoxeBeaY 
REVENUE JURISDICTION Act, s. 4a). 
51 Bom. L. R. 133. 


BOMBAY ACT II OF 1863. See BOMBAY 
REVENUE JURISDICTION ACT, s. 4(a). 
51 Bom. L. R. 133. 


-——S. 5(3)—Co-owners of share in inam 
revenue-—Partttion cf share—Separate enjoyment , 
of specific shares tn revenue—Whether amounts 
to transfer under Act. ; 

The plaintiff and his two brothers, who were’ 
Members of a joint Hindu family, had an. 


. Interest in a jahagir village. The plaintiff’s : 


name was entered as a holder of the inam vi 

in the tnan register. As a result of a dispute 
between the brothers about the division of! 
the ancestral property, their dispute. was - 
referred to arbitration. A decree was passed in 
terms of the award made by the arbitrator. 
In respect of the revenue of the inam it was, 


re, ts 
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provided under the decree that it was to be 
equally distributed between the three brothers 
and they each were declared to be entitled to 
one-third share in it. The plaintiff’s brothers 
applied to the Collector to enter their names in 
the Revenue Registers and their names were 
entered accordingly. On the question whether 
in this case there was a transfer within the 
meaning of s. 16(G) of Bombay Act II of 1863 
and, therefore, the plaintiff was bound to givc 
notice as required by s. 5(3) of the Act :— 

Held, that there was no transfer within the 
meaning of s. 16(G) of Bombay Act II of 1863 
as is it could not be said that something was 
conveyed to plaintiff's brothers to which they 
were not previously entitled, and, therefore, 
no notice was required to be given by the 

laintiff under s. 5(3) of the Act. 

ISHENU 0. GOVT. oF BOMBAY. 

51 Bom. L. R. 238. 


————8. 16(G). 
1868, s. 5(3). 


See Boarsay Act II or 
51 Bom. L. R. 238. 


BOMBAY ACT VII OF 1863. See Boxusay 
REVENUE JURISDICTION Act, 8. 4{a). 
51 Bom. L. R. 133. 


BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 1939 (Bom. Act XXVIII of 
1939), & %5—Dekkhan Agriculturists’ Relief 
Act (Bom. Act XVII of 1879), Secs. 10A, 15D— 
Bombay General Clauses Act (Bom. Act I of 
1904), Sec. 11—Bombay Agricultural Debtors’ 
Relief Act made applicable to Pandharpur— 
Suit filed under Dekkhan Agriculturists’ Relief 
Act after lapse of three years—Meaintainability 
of sunt. i 

The Bombay ricultural Debtors’ Relief 
Act, 1989, was made applicable to Pandharpur 
on January 1, 1942. Section 85-of the Act 
provided that the Lekkhan Agriculturists’ 
Relief Act, 1879, should cease to have force on 
the date on which a Board was established. 
It was, however, provided by s. 86 that that 
Act was deemed to remain in force for purposes 
cf institution of suitsforea period of three years 
fromthedate. The plaintiff filed a suit under 
s. 15 D read with s. 10A of the Dekkhan 
Agriculturists’ Relief Act, 1879, in the Court 
of the CivilJudge at Pandharpur on January 8, 
1945, as the Court wasclosedon th2 1st and 2nd 
of January 1345. On the qucstion whether 
the suit was filed within time, 1t was contended 
by the plaintiff that s. 11 of the Bombay 
General Clauses Act, 1904, applied and his suit 
was, therefore, within time :— 

Held, that the plaintiff’s right to file a suit 
was under the Dekkhan Agriculturists’ Relief 
Act, 1879, and not under the Bombay Agricul- 
tural Debtors’ Relief Act, 1939; that s. 11 
of the Bombay General Clauses Act did not 
apply and that the suit being out of time was 
not maintainable. 

The islature has not allowed any suits 
to be filed after the Dekkhan Agriculturists’ 
Relief Act, 1879, is repealed. It merely fixes 
a period when the Dekkhan Agriculturists* 
Relief Act shall stand aled, and once that 
Act is repealed, the right of the plaintiff to 
file a suit under that Act disappears. That 
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BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 1939, S. 85—(Conid.) 


right is not saved by the Bombay Agricultural 

Debtors’ Relief Act, 1939, nor is any permission 
iven to the plaintiff to file a suit after the 
ekkhan Agriculturists’ Relief Act has been 

repealed. 

RAMCHANDRA i. Jigiga. 61 Bom. L. R. 605. 


——-——--S. 86-—Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), Secs. 104, 15D—Suit for 
accounts under a. 15D filed before establishmen: 
of Debt Adjustment Bsard—Suit in respect cf 
transaction of 1884—-Whether Dekkhan Agricul 
turists’ Relief det governs such suit—Sut: 
whether could be continued under D. A. R. 
Act—Act whither i daar to suits filed before 
establishment of Board—Construciton. 

Section 86 of the Bombay Agricultural 


Debtors Relief Act, 1939, provides that the 
Dekkhan Agriculturists Rebef Act, 1879. 


will remain in fcroe for a period of three years ` 


from the date on which a Board is established 
for any local area for the purpose of institution 
of suits in respect cf transactions ahout which 
no application can be made under s. 17 and 
that it will continue ir, force until the suits 
instituted before the 
three years from the aforesaid date and the 
proceedings arising in and out of the said suits 
terminate.. The words “any pr ” in 
s. 86 of the Act mcan the hearing and the 
procedure of the suit as well as proceedings 
arising in or out of the suits. 

Under s. 86 of the Bombay Agricultural 
Debtors Relief Act, 1939, the procedure laid 
down in the Dekkhan Agriculturists’ Reliei 
Act, 1879, will be availed of for all suits which 
are filed before the expiry of three yeafs from 
the date of the establishment of the Board. 
including suits which are filed before the 
establishment of the Board. 

MARUTI ov. GANPAT. 


BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 1947—(Bom. Act XXVIII of 
1947), S. 1(2)—Cioil cr Revenue Courts” 
referred to in s. 19—Whether such Courts 
include Original Sid. of High Court—Eapres- 
sicn “City cf Bombay” in s. 1(2), interpretation 
of—Whether applies to Courts in City of 
Bombay. 


Tho ression ‘City of. Bombay” in 
s. 1(2) of the Bombay Agricultural Debtors 
Relief Act, 1947, does nct apply to the Courts 
in the City of Bombay, but to the people 
residing in the City of Bombay. The exception 
only means that if there is an agriculturist 
ordinarily resident in the City ot Bombay, 
he would not be entitled to the benefits and 
provisions of thc Act. It certainly does not 
mean that although an agriculturist may 
ordinarily reside in a part of the Province to 
which the Act applies, he would still not be 
entitled to the benefits and privileges of the 
Act merely because the creditor chooses to 
file a suit against him on the original side of the 
Higa Court of Bombay. 

e Civil or Revenue Courts referred to in 
s. 19 of the Bombay Agricultural Debtors’ 
Relief Aot, 1947, include the Original Bide of 
the High Court, 
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iry of the period ol : 


51 Bom. L. R. 165. 


(vou. LI. 


BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF AGT, 1947, S. 1(2}—Centd. - 


Hence, where a creditors files a suit in the 
High Court of Bombay against an agriculturist 
debtor residing in the mofussil of the Province 
to which the Bombay Agricultural Debtors’ 
Relief Act applies, the High Court is bound 
under s. 19 of the Act to transfer the suit to 
the Special Court constituted under the Act 
for the area in which the defendant resides, 
tor the determination of preliminary issues, 
viz. whether the defendant is a debtor and 
whether the total amount of debts due from 
nim on the date of the application exceeds 
Rs. 15,000. If the defendant fails to establish, 
that he is a debtor, the proceedings will go 
back to the High Court. If he succeeds 
əstablishing that he is such a debtor, further 
proceedings will have to be taken as laid down 
in the Act. A 
NAGARMAL V. GOTULAL. 

51 Bom. L. R. 525 (O. C. J.) 


mmn So 2(3}—Whether Act applies fo Courts 
in City . f Bomtay—Sutts againsi ulturisis-— 
Whether Bombay Courts bound to transfer such 
suits. z 
The provisions of the Bombay Agricultural 
‘Debtors Relief Act, 1947, do not apply to the 
City of Bombay. j : 
Hence, Courts in the City of Bombay are 
aot bound to transfer suits filed against agri- 
zulturists, under s. 19 to the “Court” as 
defined in s. 2(3) of the Act. 
JUHARDBIAL v. LILADHAR. 
51 Bom. L. R. 485 (O. G. J.) 
but see, 51 Bom. L.R. 525 (O. C. J.) 


———--§, 4. See BOMBAY AGRICULTURAL 
DEBTORS’ RELIEF Act, 8. 19(1). 
51 Bom. L. R. 461. 


maS Ee BOMBAY AGRICULTURAL DEB- | 


rons’ RELIEF ACT, 8. 19. 
2 51 Bom. L. R. 781. 


N 
—— 8. 19—Debtors’- application to transfer 
suit to Court set up under Act—Application 
under s. 4not made in time—Suit filed by creditor 
ter expiry of time within which such application 
to be made—Whether suti a pending sut within 
3. 1H 1}—Transferability of suit. 

Under s. 19(/) of the Bombay Agricultural 
Debtors’ Relief Act, 1947, only such suits, 
appeals, applications for execution and proceed- 
ings can be transferred which were Pending 
at the date when an application under s. 4 
could be made to the Special Court set up 
under the Act. 

SOMABHAT v. NARANDAS. 
51 Bom. L. R. 461. 


Civil or revenue Courts. 

The Civil or Revenue Courts referred to in 
3. 19 of the Bombay Agricultural Debtors‘ 
Relief Act, 1947, include the Original] Side of the 
High Court. 

NAGABMAL V. GOTULAL. 
51 Bom. L. R. 525 (0. C.J) 


j 
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BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 1947, 8. 19. : 


——————T ransfer of pending suits—Appli- 
cation for adjusiment of deble under s. 4 Tot 
made—Whether debtor can apply for transfer— 
Questions referred to in s. 19 whether should 
arise out of pleadings—Whether simple demand 
for transfer sufficient—Court whether should be 
satisfied that questions reascnably arise— 
Transfer whether permissible where question 
moive is whether one of the defendants is a 
tor. 


Under s. 19(1) of the Bombay Agricultural 
Debtors’ Relief Act, 1947, it is open to a debtor 
to apply to a civil or revenue Court for transfer 
of a pending matter which does not by itself 
involve the questions set out in s. 19, even 
though no application has been made to the 
special Court under s. 4 of the Act. 

The questions as to whether a person from 
whom a debt is due is a debtor or not- and 
whether the total amount of his debts exceeds 
Rs. 15,000 or not are questions which may be 
said to be inve}ved in a suit, appeal, application 
for execution etc. if they arise out of any 
application made in those proceedings and they 
need not necessarily arise out of the pleadings 
of the parties. : 


An application for a transfer of the proceed- 
f under s. 197) of the Act of 1947 would be 
clent to enable the Court to make an order 
for the tranzfer, if the allegations justifying the 
transfer, viz., that the person from whom the 
debts were due was a debtcr and that the 
total amount of his debts did not exceed 
Rs. 15,000, were made in such an application. 
All that s. 19 requires is that the questions 
referred to in it should be involved and uot 
that the Court should be satisfled that the 
uestions could reasonably be sald to arise. 
t is not open to the Court to go into the 
question whether the allegations made in the 
application for transfer‘are reasonable and 
whether on the pleadings of the parties the 
question can be said reasonably to arise. 
Under s. 19 the Court is bound to transfer 
a suit to a special Court even in a case where the 
question involved is whether one of two or 
more defendants is a debtor under the Act and 
whether the total amount of the debts docs not 
exceed Rs. 15,000. 


CaaMPAKLAL 0. COAMONWEALTH Ass. Co. 
51 Bom. L. R. 781. 


S. 56(2) Retrospective effect—Repeal 
of ee ited es of 1939-—A aly 
pending at Q u peals w 
governed by Bombay Act XXVIII of 1947. 

The Bombay Agricultural Debtors Relief 
Act, 1947, s. 66(2), proviso 1, gives retros- 
pective effect to the provisions of the Act 
as far as dir g applications are concerned. 
Hence, although an application was filed when 
the old Act m. vir of 1989) was in 
force, by virtue of the passing of the new Act 
(of 1947) the provisions of the new Act would 
apply to the application pending under s. 4. 

As regards proviso 2 to s. 56(2), its language 
makes it retrospective in its effect. It sa 
that the a shall be continued and dis- 
posed of as if they were ap under the 
new Act, which means that all the provisions 


` 
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BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 1947, S. 56(2)—Contd.) 


of the new Act shall apply to the appeals 
which are pending—that 1s, the substantive 
law as well as the procedural law brought into 
force by the new Act. 

Proviso 3 to the sub-section, in cases where 
pppeals have not been preferred, lays down 
that appeals shall be presented as if they were 
appeals from the decisions, orders or awards 
passed by a Court under the new Act and shall 
be disposed of accordingly, which means that it 
has a retrospective effect. 
VISHWANATH 0. KRISHNAJI. 

- 51 Bom. L. R. 744. 


BOMBAY CITY, the provisions of the 
Bombay Agricultural Debtors" Relief Act, 
1847, apply to. See BOMBAY AcnicuLTuRAL 
DEBTORS’ RELIEF Act, 8. 1(2). 

51 Bom. L. R. 525 (0. C. J.) 


BOMBAY CITY CIVIL COURT ACT 
(Bom. XL of 1948}—City Civil Court—Jurisdic- 
tion to hear swits on negotiable instruments— 
Whether the Act is ultra vires-—Construction of 


. tatute—Constitution Act—Pith and substance 


principle. 
The Bombay City Civil Court Act, 1948, 
is not ulfra vires the Bombay Provincial Legisla- 


ture, even as regards the jurisdiction which it 
confers on the City Civil Court to entertain 
and try suits in respect of negotiable instru- 
ments of the value of, and below, Rs. 10,000. 
MULCHAND -v. RAMAN. 

51 Bom. L. R. 86 (O. C, J.) 


———See SMALL CAUSE COURTS Act 
(PRESIDENCY), 8. 21. 
- 51 Bom. L. R. 122 (0. C. J.) 


See JURISDICTION, Hieu COURT. 
: ` 51 Bom. L. R. 272 (O. C. J.) 


————8. 18—“Preceedings’—W hether 
word includes execution proceedings. 
$ The ‘word “proceedings” in s. 18 of the 
Bombay City divil Court Act, 1948, includes 
execution pr ings. 

Proceedings to execute a decree passed by 
the Bombay High Court for a sum exceeding 
Rs. 2,000 but not exceeding Rs. 10,000, 
filed after the coming into force of the Bombay 
City Civil Court Act, 1048, lie in the Bomba. 
City Civil Court, and not in the Bombay High 
Court. s 
VISHWANATH_v. SUKHADWALLA. 

51 Bom. L. R. 276 (O. C. J.) 


BOMBAY CITY LAND REVENUE ACT 
(Bom. LI of 1876), 8. 13—Procedure under 
8. 18. 

The “rules” referred to in s. 18, para 5, of the 
Bombay City Land Revenue Act, 1876, 
are the rules framed for the confinement of 
civil prisoners, such as rules regulating the 
mode of confinement, the places and hours of 
confinement, their food, clothing, ete., and not 
the provisions of the Civil Procedure Code with 
regard to the arrest and detention of debtors. 

e maximum period for which a person 
can be detained under s. 18 is that mentioned 
in the section itself, namely, one duy for each 


the 
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BOMBAY CITY LAND REVENUE ACT, 
S. 13—(Conid.). 
rupee of the amount recoverable from him as an 
arrear of land revenue. The powers conferred 
in this behalf upon a responsible officer like 
the Collector are to be exercised by him reason- 
ably and not capriciously or oppressively. 
The maximum limit of detention viz. six 
months. laid down by the Civil Procedure Code, 
does not apply to cases of persons arrested 
under s. 18. The section does not specify the 
actual period for which a person arrested can 
be detained, but only lays down the maximum 


limit up to which he can be detained. This . 


presumably hns been done deliberately. The 
object of the Legislature in prescribing only 
the maximum period evidently is to give dis- 
cretion to the Collector to determine, subject 
to the limit prescribed by it, the actual period 
of detention in cach case, having regard to the 
circumstances of that case. 

On a person being adjudicated insolvent. 
although his power of disposition over his 
property is taken away under the Insolvency 
Act, the property still continues to be the 
property of the insolvent, and is made available 
for the benefit of his creditors in the manner 
specified ın the Act. The amount payable for 
income-tax is a debt which is provable in 
Insolvency. Hence, even though by reason 
of the adjudication order the property of the 
insolvent vests in the Official Assignee, it is 
still capable of being sold for the realization of 
Government dues. f 

The provisions of s. 18 of the Bombay City 
Land Revenue Act require, in the first instance, 
the sale of the defaulter’s property, before he 
ean be apprehended and confined in a civil 

ail. ; 
ak AHMED V. COLLECTOR OF BOMBAY. 
51 Bom. L, R. 689. 


BOMBAY GENERAL CLAUSES ACT 
(Bom. I of 1904), S. 7-—Pending proceedings 
- Under s. 7 of the Bombay General Clauses 
Act, 1904, no pending legal proceedings can 
be affected by a repeal of an Act unless there is 
a different intention in the statute itself. 

If the Legislature retrospectively affects 
pending proceedings, 1t would be the duty of 
the Court of appeal to apply to an appeal 
pending before it the law prevailing at the 
date of the appeal. The mere passing of the 
decree does not preclude a Court of appeal 
from taking into consideration the change in 
the law effected after the passing of the 
decree. 

NILKANTH v. RASIKLAL. 
51 Bom. L. R. 280 (F. B.) 


———S. 11. See BOMBAY AGRICULTURAL 
DEBTORS’ RELIEF Act, 1939, 8. 85. 
51 Bom. L. R. 606. 


BOMBAY HARIJAN (REMOVAL OF 
SOCIAL DISABILITIES) ACT (Bom. X 
of 1947)—Whether the Act is ultra vires Bon i 
Provincial Legislature—Government of India Act, 
1935 (26 Geo. V, c. 2), Sec. 104, Seventh Scheduie 
List III, item 1. 

The Bombay Harijan (Removal of social | 
Disabilities) Act, 1946, is not ultra vires the | 
Bombay Provincial Legislature. 

EMPEROR v. Katmas. 51 Bom. L. R. 100. 
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; BOMBAY HAREDITARY OFFICES ACT 
. (ZLI of 1874), S. 4—Watandar, meaning of. 


A person who acquires watan property or 
has hereditary interest in it without acquiring 
watan ofice and without being under any 
obligation to perform the service attached to 
the office is also a “watandar” within the 
meaning of the Watan Act, 1874. 
VIJaYSINGRAO 0. JANARDANRAO. 

51 Bom. L. R. 556 (F. B.) 


—_——§. 5, See Lanp REVENUE CODE, 8. 78. 


51 Bom. L. R. 173 (P. G.) 


BOMBAY HEREDITARY OFFICES ACT 
(Rom. V of 1886), S. 2. See Hrxou Lawy 
ADOPTORS, 51 Bom. L. R. 162. 


BOMBAY HIGH COURT LETTERS 
PATENT AMENDMENT ACT (Bom. XLI 
of 1918), See Smart Cause Counrs ACT 
(PRESIDENCY), 8. 21. 

51 Bom. L. R. 122 (0. G. J.) 


BOMBAY HIGH COURT RULES (O. 8.), 
1936, r. 928—How far the rule is ultra vires— 
Indian Divorce Act (IV of 1369), Secs. 2, 7, 62— 
Order for alimony—Variation of order—High 
Cowst—Jurisdiction—Whether decree-holdey 
should reside in India. 


Rule 928 of the Bombay High Court Rules 
(Original Side), 1986, so far at least as it pro- 
vides: “The High Court shall not entertain 
an application for the modification or discharge 
of an order for alimony, maintenance or the 
cuscody of children, unless the person on whose 
petition the decree was pronounced is at the 
time the application is made resident in India,” 
is «wHra vires the rule making power of the 
Bombay High Court under s. 62 of the Indian 
Drvorce Act, 1869, and is therefore of no effect. 

The High Court of Bombay has, therefore 
junsdiction to modify or discharge an order 
for alimony, notwithstanding the fact that the 
party on whose petition the decree for dissolu- 
tion or nullity of marriage was pronounced is 
resident outside India. 

FRIEDLANDER t. FRIEDLANDER. 
51- Bom. L. R. 129. 


BOMBAY LAND REQUISITION ACT 
(Rom. XXXII of 1948), S. 5—Piovincial 
Goernmeni—Requisition of premises—W hether 
such requisition quasi-judictal act—Writs of 
certiorari and prokibition—When interim order 
car. issue. 

Neither the proviso to sub-s. (J) nor sub-s, 
(2) of s. 5 of the Bombay Land Requisition 
Act, 1948, constitutes a condition precedent 
to the act of requisition under the Att. 

The act of requisition under s. 5 is therefore 
not a quasi-judicial act; and no writs of certi- 
orari or prohibition can lie in respect of an 
orcer made under the section. > 
URAIZEE v. Rao. 

51 Bom. L, R. 993 (O. G. J.) 


—_——_S. ee ee by Go- 
vernment—Vacant premises—Vacant premises 
of which landlord gives notice ia Government— 
Reautsttion of such premises is quasi-judicial 
act—Conclusive evidence, effect of—Conclusive 
reof-—-Writ of certiorari, 


‘ 
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BOMBAY LAND REQUISITION ACT, 
8. 6—{Contd.) 


The existence of the “‘priemses’’ as defined 
in the Bombay Land Requisition Act, 1948, is 
a condition precedent to the exercise of the 
power of requisition, which condition in its very 
nature is not capable of subjective determina- 
tion, nor is there any indication in the Act 
that it is left to the subjective determination 
of the Government. This shows that the 
order of requisition under s. 6 of the Act is a 
quasi-judicial act, which can be set aside by 
a writ of certiorart. 

The first proviso to s. 6(4) of the Act makes a 
provision for an inquiry in cases where no 
tntimation is given, but it does not follow there- 
from that vernment have to determine 
not in relation to premises regarding which 
an intimation has been received before they 

roceed to requisition them. Government are 
Pound to satisfy themselves (a) that the 
intimation relates to premises as defined in 
a. 4(3), (b) that such premises are vacant within 
the meaning of that term is sub-s. (1) read with 
the explanation, and (c) that the intimation 
is in fact given bona fide by the real landlord. 
These nre objective facts not left to the 
subjective determination of Government, 
The act of requisition is, therefore, a quasi- 
judicial act even in cases in which an intimation 
of vacancy is given by the landlord. 

The proviso requires the Government (1) 
to hold such inquiry as it deems fit and (2) 
tomake a declaration that the premises were 
or had become vacant. It further proceeds 
to say that “such declaration shall be conclusive 
evidence that the premises were or had 80 
become vacant.” It makes the declaration 
conclusive with regard to all facts involved 
in the determination of vacancy, but the 
declaration is not conclusive with regard to the 
inferences to be drawn from or the consequences 
of such facts, since these are not matters 
- of evidence. Notwithstanding the proviso, 
therefore, the legal concept of vacancy is still 
left for objective determination. Hence, the 
act of requisition under s. 6 is quasi-judicial. 
JAGATCHANDRA V. PROVINCF OF BOMBAY. 

51 Bom. L. R. 997 (O. G. J.) 


BOMBAY LAND REQUISITION ORDI- 
NANCE (V of 1947}—Requisition of house— 
Writ of certiorari. 

An order of requisition issued by the Pro- 
vince of Bombay under the provisions of the 
Bombay Land uisition Ordinance, 1947, 
is a quasi-judicial act, which can be subjected 
to the corrective writ of certtoraré. Such 2 
writ, however, can lie only against the Province 
of Bombay, and not individually against any 
of its officers. 
Rao v. ADVANI. 

, 51 Bom. L. R. 342 (O. C. J.) 
a Bh E 


Requisition order—Validity. 
Under s. 8 of the Bombay Land Requisition 
Ordinance, 1047, the Legislature has left it 
to the Provincial Government to decide whether 
it is necessary or expedient to requisition any 
land. The opinion of the Government on this 
question is conclustve. It is, however, not 
enough that the Government should be of 
the opinion that it is necessary or expedient 


i 
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BOMBAY LAND REQUISITION ORDIN- 
ANGE, S. 3—(Contd.) 


to requisition any land. It can only exercise 
its power to requisition provided the land is 
being requisitioned for any public purpose. 


. What is a public purpose is not left to the 


opinion of the Government. It is an objective 
fact which has to be determined by Government 
before it can exercise its power. The very 
exercise of the power is made conditional 


‘upon the land being acquired for a public 
‘purpose. The phrase ‘to do so” in the section 


means to act in the manner following, and the 
act which is referred to is the act of requisi- 
tioning. The expression “for any public 
purpose” does not describe the nature or 


. character of the act, but describes the purpose 


for which the ‘act is to be performed, and 
therefore the phrase “to do so” only refers to 
the act of requisitioning and not the purpose 
for which the land is to be requisitioned. 
Thus the Legislature has provided an import- 


.ant safeguard in favour of the subject and a 
‘powerful check on the power of Government 


y providing that Government can only 
exercise its discretion to requisition land 
provided in the first ‘instance it comes to a 


‘decision that the land to be requisitioned is 
‘required for a public purpose. 


Hence, an order 
of requisition cannot be passed by Government 


“merely going through a mental process as to 


whether it is necessary or expedient to requisi- 
tion any particular land. Nor is it left 
to Government merely to form an opinion in 


‘such a manner and on such materials as 


they think proper. It is incumbent upon 
Government to decide objectively that the 
land is required for a public purpose. The 
element of determination and decision indis- 
putably enters in the order of requisition to 
be made under s. 8. The section also circum- 
scribes the jurisdiction of Government to make 
an order under it, and the limit of Government’s 
jurisdiction is that it is only when land is 
required for a public purpose that Government 
is entitled to exercise its power to requisition 
land. 

The validity of an order under s. 8 does not 
depend upon its service upon all the persons 
affected by that order. The section docs not 
require that the requisitioring order should be 
addressed to any person. 

Per Tendcikar J. Under s. 8 of the Bombay 
Land» Requisition Ordinance, 1947, while the 
necessity or expediency of requisitioning is a 
matter for the opinion of the Provincial 
Government, the existence of a public purpose 
is a condition precedent to the exercise of the 
power to requisition. The words "to do so” 
in the section refer to the nature of the act, viz. 
“to requisition,” and not to the purpose for 
which the act is done. Whether a public 
purpose exists is a matter to be determined 
and not a fact of mere phe observation, 
for the existence or othetwise of a public 

urpose is a mixed question of fact and law. 
he act of uisition is therefore a guasi- 
judicial act, unless the Ordinance indicates an 
intention to the contrary. The act of requisi- 
tioning under s. 8 is a quast-judicial act and 
can be questioned by a writ of certiorari. 
Rao p. ADVANI. 
51 Bom. L. R. 342 (O. C, J.) 


{ 
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BOMBAY LAND REQUISITION ORDI- 
NANCE S. 4—Requisition of premises—Vacant 
premises—Whether premises not in existence 
can be requtsitioned. 


Under s. 4, sub-s. (3), ag also under s. 8, of 
the Bombay Land Requisition Ordinance, 1947, 
an objective fact has got to be determined 
before an order for requisition can be made, 
and that objective fact is whether the premises 
are vacant or become vacant. The fact of 
premises being vacant or becoming vacant is 
not something which is capable of ascertain- 
ment by mere physical demonstration, because 
s, 4 defines what is the meaning of the expression 
“vacant, and the premises are only vacant 
or become vacant (1) by the landlord ceasing 
_ to occupy the premises, (2) by the termination 
of a tenancy, (8) by the eviction of a tenant, 
(4) by the release of the premises from requi- 
sition, and (5) otherwise. The Legislature 
imposed upon the Government the duty to 
determine various facts and circumstances 
which go to constitute a vacancy as under- 
stood and defined by 8. 4. : 

The expression “become vacant” in s. 4 
applies only to such premises as are in existence 
at the date of the Notification and not to 
premises which come into existence after the 
date of the Notification. 

An order of requisition made by Government 
under s. 4(3) is a quasi-judicial order; and a 
writ of certiorari can issue against, Government 
when they act in excess of their jurisdiction. 
Rao v. GINDHARLAL. 

51 Bom. L. R. 418 (O. C. J.) 


t, 10. 

Section 10 of the Bombay Land Requisition 
Ordinance, 1947, must be read as having a 
compelling force and also as being a power 
coupled with a duty. Reading ss. 10 and 8 
together, it is open to the Court to come to 
the conclusion that there is a duty upon 
the Government to decide and 2 Tight given to 
the subject to have a decision and a decision 
which is a judicial decision arrived at after 
considering proper materials and evidence 
as provided by s. 10. i 
Rao v ADVANI. 

51 Bom. L. R. 342 (O. G. J.) 


BOMBAY MONEY-LENDERS’ ACT (Bom. 
XXXI of 1947), S.2(9)—Loan—Meaning of— 
“By way of credi’ —Interpretation. f 

The expression “loan,” as. defined in s. 2(9) 
of the Bombay Moncy-lenders Act, 1947, 
covers a loan which is secured as well as a loan 
which is unsecured. It is immaterial whether 
the lender advances money on security which 
Tully covers the loan advanced by him. 
ENPEROR V, JHAVERILAL. 
x 51 Bom. L. R. 991. 


BOMBAY NATIVE SHARE AND STOCK 
BROSERS' ASSOCIATION. r. 170 (a). 
See ARBITRATION. 

51 Bom. L, R. 499 (O, C. J.) 


BOMBAY PRIMARY EDUCATION ACT 
(Bom. IV of 1923), S. 8—Allowances payable 
to teachers at time of transfer of their employment 
to local authority»—Whether local authority has 
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BOMBAY PRIMARY EDUCATION AQT, 
S. 8—(Contd.). 


to discontinue such allowances—Meaning 
of ‘‘cltered”’ in proviso to 8. 8(2) of Act. 


The terms and conditions of employment 
of primary teachers, who were taken over and 
employed by the local authorities under s. 8(1) 
ef the Bombay Primary Education Act, 1923, 
are absolutely safeguarded to them and are 
not to Ke touched at all in spite of the general 
provision contained in s. 8(2) of the Act except 
in oy manner leid down in proviso (b) to 
s. 8(2). 

The word “alter” in proviso (b) to s. 8(2} 
of the Bombay Primary Education Act, 1923,. 
means only change or modi?y or revise but not 
abolish. 

‘Section 8(2) and proviso (b) thereto of the 
Bombay Primary Education Act, 1928, lays 
down that there is no absolute power in the 
local authority stepping into the shoes of the 
Government to discontinue the allowances 
which were payable to the teachers at the time 
of the transfer of their employment from the 
Government to the local authority and that 
the only thing which it was open to the District 
Tiocal Board or the local authority to do 
was to aller or revise or change the scales of 
pay and allowances applicable to those teachers 
at the time when they were taken over and 
employed by them with the sanction of the 
Provincial Government, but not in a manner 
30 as to involve the abolition or extinction or 
discontinuance thereof. ~ 5 


Mistaicr Locan Boarp y. KRISHNA. 
51 Bom. L. R. 746, 


BOMBAY PUBLIC SEGURITY MEASU- 
RES ACT (Bom. VI of 1947), 8. 2(1)(a) 
“Satisfaction’—“Ti appears"—‘iIn their cpi- 
nton”—ZInterpretation—Grounds and particu- 
lars—Sufficiency of—Court te valuate them— 
Omassion to state that detenu can make represen- 
tation to Provincial Government, whether trregu- 


tariy 

Yrhenever words like “satisfaction” or ‘it 
appears” are used in an enactment (e.g. 
s. 2(1)(a) of the Bombay Public Security 
Meesures Act) or baled. tari the satisfaction 
is a condition p ent to the exercise of 
powers under the section. When subsequently 
an application is made challenging the existence 
of the satisfaction, what the Courts have got to 
see is whether there was the subjective satis- 
faction of the authority which made the 
order and not whether there weré grounds 
upcn which a reasonable perscn could be 
satisfied that it was necessary to make the 
order, the latter being at times called an 
objective test of the satisfaction. The satisfac- 
tion of the mind, however, is just as much a 
staze of fact as, for example, the state of 
digzstion, of the person who made the order. 
Hence, if any one challenges that the authority 
whch made the order had not the state cf 
mind which could be described as a state of 
“satisfaction,” it is open to the Court to say 
that it must be satisfied as to the state of the 
mind of the person who made the order and to 
take evidence as to the existence of the state 
of she mind. Even though it is open to the, 
Court, when the bona fides of the authority 
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BOMBAY PUBLIC SECURITY MEA- 


SURES ACT, 8. 2(1) (a)—(Contd.). 


which made the order are challenged, to 
take evidence with regard to the state of the 
mind, one must not approach the order, the 
validity of which is challenged, with prejudice 
which may possibly have been derived from 
past experience. 

When an officer, whom the Legislature 


-obviously regards as responsible because it 


thought, that it would be safe if the powers of 
the Provincial Government were delegated to 
him under s. 21 of the Act, makes the order, 
the burden is upon the person who challenges 
the bona fides of the order to show that-as a 
matter of fact whatever the officer might have 
stated in his order with regard to his satisfac- 
tion, the order was as a matter of fact passed 
without such satisfaction. Such burden must, 
owing to the fact that the detenu cannot 
possibly know of the evidence upon which 
action has been taken against him, He very 
heavily upon him. But this does not affect 
the fact that the burden is upon him and he 
must discharge that burden, which is heavy, 
by leading evidence. 

In re JAYANTILAL. 51 Bom. L., R. 653 (F. B.) 


———-———Order of detention—Ground for 
order-—Ground lacking in precision—Incitement 
of “ignorant people.” ` 

The powers of the Court to interfere with 
detention orders made under the Bomba; 
Public Security Measures Act, 1947, are limited, 
and are confined to cases where it appears 
that the detaining authority bas not properly 
applied its mind to the question as to whether 
the detention of the person is or is not justified 
under the Act. Under the Act, as it now is, 
it is not compulsory for the detaining authority 
to furnish to the detenu a statement of the 

round or grounds upon which the order of 
detention has been made. When, however, 
rounds have been furnished, it is permissible 
‘or the Court to consider the statement of 
those grounds together with the order made ; 
and, if the statement of grounds does show 
that the detaining authority has not properly 
applied its mind to the question cf detention, 
the Court has jurisdiction to interfere and 
direct that the detenu be released. 

When there are several grounds given for an 
order of detention, some of which are good 
and some bad, the whole order is not vitiated. 
There is a sharp distinction between a ground 
which is outside the purview of the statute 
and a ground which is bad because it lacks 
precision and accuracy. In the latter case the 
ground has to be completely ignored as if no 
ground was furnished at all; and if the grounds 
which are no grounds at all, in asmuch as no 
precise information was furnished to the 
detenu, are eliminated, and there still remain 
a ground or grounds which are precise and 
accurate and which can justify the order, 
the order made by the detaining authority 
must stand. é 

Where the ground for an order of detention 
stated “inciting ignorant people to resort to 
criminal activities’? the expression “ignorant 
people” was held to be bad for want of precision. 
dn re BEAURAO. 51 Bom, L, R. 1038. 
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BOMBAY PUBLIG SECURITY MEAS- 
URES ACT,2(1)(b)—Order under s. 2(1) 
(b}—Accused returning to Bombay in contra- 
vention of order—Proseculion under s. 2(6)— 
Accused challenging validity cf order—-Prosecu- 
tion failing te call as witness authority that 
made order to establish tts validity—Whether 
prosecution sustainable—Practice and procedure. 


It is not sufficient for the prosecution merely 
to tender the order in a case where an accused 
person is charged with contravention of an 
order made under the Bombay Public Security 
Measures Act, 1947, and where the vahdity 
of the order is challenged by the accused. It 
would be incumbent on the prosecution to call 
in evidence the authority that made the 
order, whether he is the Commissioner of 
Police or any other police-officer authorised to 
make such an order. The Police Commissioner 
in tendering tLe order will have to state 
that materials were placed before him, that he 
applied his mind to those materials, and that 
on a careful consideration of those materials 
he was satisfied that the accused was acting in a 
prejudicial manner, and that having been 
satisfied he had made the order which he was 
producing. If the evidence of the Commission- 
er of Police is not effectively challenged by 
the accused, then on that evidence 1t would be 
open to the Court to be satisfied that the 
order was properly made and the condition 
precedent Inid down by the Legislature was 
complied with. But it would be open to the 
accused, in cross-examination of the Commis- 
sioner of Police, to challenge the order on the 
ground that it was made arbitrarily, capri- 
ciously or mala fide, and the Commissioner of 
Police would have to repel that charge if such a 
charge was made in  cross-examination. It 
would also be open to ccunsel for the accused to 
suggest to the Commissioner of Police that in 
making the order he had taken into considera- 
tion materials and factors which were foreign 
or extraneous to the scope and ambit of the 
Bombay Public Security Measures Act, 1947, 
or. that he had permitted his mind to be 
influenced by considerations which were outside 
the scope of the statute. If such a suggestion 
is made and some reasonable grounds are 
adduced in support of it, it may be that in 
order to satisfy the Court that he had not 
taken anything into consideration which was 
outside the scope and ambit of the Act, it 
would be necessary for the Police Commissioner 
to state the general nature of the grounds on 
which he had based his conclusion that the 
accused was acting in a prejudicial manner. 


It is not incumbent upon the detaining 
authority to disclose the materials to the Court 
or to state the sources of information on which 
he came toa i particular conclusion. But there 
is no legislative bar against the Police Com- 
missioner stating the grounds which led him to 
be satisfied that the accused was acting in a 
prejudicial manner, and it may in a particular 
case become necessary for the Commissioner of 
Police under cross-cxamination to disclose to 
the Court generally what were the grounds 
which led im to be satisfied and to make a 
particular order. It would be necessary to 
disclose those grounds in order to satisfy the 
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SURES AGT, S. 2(1) (6)—(Contd.) 


Court that his mind was uninfluenced by any | 


forcign or extraneous matter. - 
EMPEROR v. Anput MID. 
51 Bom. L. R. 568 (F. B.) 


It is not sufficient compliance with s. 8 that 
there should be in the grounds, furnished to the 
detenu, a reproduction of the words of the 
section. The use of the word “other” between 
the words “such” and “particulars” shows that 
the grounds should also include particulars 
which the Legislature thought the detenu 
should have in order that he should be able 
to make a representation to the proper autho- 
rity, and consequently the grounds have to be 
something more than the mere reproduction of 
the words of the section. It is compulsory 
that the grounds must be disclosed. : They 
must tell the detenu something. When the 
detaining auhority furnishes grounds to 
the detenu, it must, besides stating under which 
clause action has been taken, also give, what 
may be called, tne conclusions of fact upon 
which the satisfaction of its mind as mentioned 
in thè section is derived. It is not a satis- 
factory test whether the withholding of facts or 
withholding of details has or has not-made it 
dificult for the detenu to make the defence. 
If the detaining authority gives to the detenu 
its conclusions of facts and such particulars as 
are in its opinion sufficient to make a represent- 
tation and it could be said from the grounds 
which are given and the particulars which are 
- furnished that the order for the detention 
of the detenu could reasonably be made, then 
there has been compliance with the mandatory 
provisions of s. 8 of the Act. This is by no 
means a sige) test. There must be a 
disclosure to the detenu of the conclusions of 
fact of the detaining authority, and if the 
grounds together with such particulars as are 

urnished are sufficient to show to the Court 

that the detaining authority could reasonably 
huve come to the conclusion that the detenu 
was acting in a manner prejudicial either to the 
public peace or the maintenance of public 
order or the tranquillity of the area in ot 
of which the order has been made, then the 
grounds cannot be said to be bad. - 

When particulars as distinct from grounds 
are required by law to be given, the only 
requirement which the section contemplates is 
that the particulars should be, in the opinion 
of the detaining authority, sufficient to enaLle 
the detenu to make a representation. When- 


ever the words “in their opinion” are used, . 


that means if subsequently point as to their 
sufficiency is raised before the Court, the Court 
must decline to go into that question. In 


other words, the Court should not subject the | 
ciency. | 


particulars to any objective test of s 
The statement of grounds and particulars 
furnished by the detaining authori to the 


detenu under s. 8 is not invalidated if it omits | 
to mention that the detenu has the right to | 


make a representation not only to the detaining 
authoriiy but also tọ the Provincial Govern- 
ment. 

The question of satisfaction of the detaining 
authority isa question of fact, but still it is a 
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BOMBAY PUBLIC SECURITY MEA- 
SURES ACT, S. 3—(Contd.). 


subjective consideration and not an objective 
consideration, and whenever subsequently an 
order is challenged before a Court, the Court is 
only concerned with the question as to whether 
the detaining authority was satisfied. The 
question may involve a suitable case an 
investigation whether sufficient care was or was 
not exercised, but it is not open to the Court 
to sit in appeal over an order which has 
been passed by the detaining authority, much 
less is it open to it to consider circumstances 
are made out before it in which it would have 
passed the order or take evidence as to the 
conclusion of the fact found by the detaining 
authority. 

In re JAYANTILAL. i 
51 Bom. L. R. 653 (F. B.) 


———_S. 6—Inhabitant,” meaning of. 
The word “inhabitant” in s. 6 of the Bombay 
Public Security Measures Act, 1947, is not 
used in the sense of residents of a particular 
locality or permanent residents of it, but in 
the sense of persons who besides being per- 
manent residents are also occupants in the 
sense of carrying on business (e.g. a pan-shop) 
in that locality. - 
ABDUL GANI v. Comr. OF POLICE, - -- 
51 Bom. L. R. 633 (O. ©. J.) 


——8. 21. See Bompay PUBLIC SECURITY 
Measures Act, s. 2(1)(a). 
51 Bom. L. R. 653 (F.B.) 


BOMBAY RENTS, HOTEL AND LODG- 


ING HOUSE RATES (CONTROL) ACT 
(Bom. LVIX of 1947). See JURISDICTION, 


Hier Courr. : 
, 51 Bom L. R. 272 (0. G. J.) 


———S. 12.—Whether s. 12 ts retrospective. 
Section 12 of the Bombay Rents, Hotel and 
Lodging House Rates (Control) Act, 1947, is 
rospective and not retrospective. 
Nikon Dv. RASIKLAL. 
51 Bom. L. R. 280 (F. B.) 


———_+-S. 50-—Whether the Act is retrospective 
—Construction of statute—Retrospective affect 
Intention of Legislature—Bombay General Clauses 
Act (Bom. I of 1904), Sce. 7. 

The retrospective effect of the Bombay 
Rents, Hotel and i House Rates 
(Control) Act, 1947, is confined only to what is 
expressly stated in 8. 50 of the Act. , : 
NILKANTH v. RASIKLAL. 

51 Bom. L, R. 280 (F. B.) 


— ~ Pugree— Suit by tenani to recover 
sum paid as pugree—Whether such suit is suit 
ło recover rent—Construction of statute- Jt igh 
Court—Jurisdiction — Deprivation of jurisdic- 
tion to be clear and specific. 
A suit to recover a sum of money paid as 
by a tenant to his landlord does not 
fall within the purview of s. 50 of the Bombay 


Rents, Hotel and Laodgl House Rates 
(Control) Act, 1947, and is ble by the High 
Court of Bombay. 

Suarvsi-Buura AND Co. o. Kann 


‘ > 
51 Bom. L, R. 575 (0..C, J. 


l 
l 


Y 


1949.1 


` BOMBAY REVENUE. JURISDICTION 


ACT (X of 1876), S. 4(a)—Bombay Act XI of 
1852—Rombay Acts LI and: VU of 1868—~Kaa 
inam lands—Condition of non-transferability 
attached to sanad—Breach of condition—Resump- 
tion of land by Government—Legality of such 
resumption—Sutt against Government for 
‘declaration and possession and for spectfic 
amount—Rar of suit. 

Certain kazi inam lands which were given 
by the Emperor Aurangazeb in 1870 to the 
ancestors of the defendant were subsequently 
mortgaged to the plaintiff's ancestors. The 
Inam Commission under Act XI of 1852 
granted a sanad under which the lands were 
dllowed to continue with the family of the 
Kazi subject to three conditions, namely, the 
performance of the Kazi services, the holders 
continuing faithful subjects of the British 
Government, and non-transferability of the 
lands. Thereafter Government took away the 
possession of the lands from the plaintiff 
and restored them to the officiating Kazi on 
the ground that the plaintiff had committed 
breaches of the conditions of the sanad regard- 
ing loyalty and non-transferability. The plain- 

filed a suit against Government and other 


defendants for a declaration that the Govern- ‘ 


ment’s order was null and void in respect of 
the lands and for possession thereof and to 
recover a certain sum. On the questions (1) 
whether the Government had any power to 
resume theylands for breach of the condition 
as to non-transferability and (2) whether 
the suit was barred against Government under 
s. 4(a) of the Bombay Revenue Jurisdiction 
Act, 1876, as it involved “a claim against the 
Crown ”:— , . 

Held, (1) that Government had no power 
to resume the lands in suit by executive action : 

(2) that the suit against Government was 
not barred under s. 4(a) (1) of the Act as the 
claim for possession was sought against the 
defendant only but that the claim for the 
recovery of the amount was a distinct claim 
against Government and as such was barred : 


DATTATRAYA V. SECRETARY OF STATE. 
51 Bom. L. R. 133 


BOMBAY SMOKE NUISANCE ACT 
(Bom. VII of 1912), S. 9(1), rule 26— 
Emission of smoke from a chimney at less than 
100 feet from firing-floor level—Peimtssion of 
the smoke nutsance artment—Disobedience 
of permission—Prosecution for breach of r. 26. 


Rule 26 framed under the Bombay Smoke 
Nuisance Act, 1912, provides that no smoke 
shall be emitted from a furnace at a lower 
altitude than 100 feet from the firing-floor 
level, unless exempted under exception (1) or 
(5) mentioned in the rule. This means that, 
strictly speaking, an offence is committed 
‘whenever smoke is emitted from a furnace at a 
lower altitude than 100 feet from the firing- 
floor level, unless any of the exceptions apply. 
But it does not mean that in every case the 
smoke nuisance department would undertake 
prosecution. It is within the power of the 
department to permit the emission of smoke at 
a lower altitude than 100 feet from the firing- 
floor level by the simple device by not taking 
‘any steps In such cases, 
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HOMBAY SMOKE NUISANCE ACT 
S. 9 (1)—(Contd.) 


` Where, however, the department chooses 
to prosecute, the prosecution is not for non- 
compliance with any notice given by the 
department to the accused to raise the height of 
the chimney to the required height, but for 
non-compliance with the provisions of r. 26. 
EMPEROR v. FAKIBMAHOMED. 

51 Bom. L. R. 573. 


BOUNDARY dispute with Pakistan. See 
FEDERAL Court (ENLARGEMENT OF JURISDIC- 
TION) ACT, s. 4. 51 Bom. L. R. 866 (F. B.) 


CAUSE OF ACTION — What it means, 

The cause of action means every fact which 
will be necessary for the plaintiff to prove if 
traversed in order to support his right to the 
judgment. It has no relation whatever to the 
defence that may be set-up by the defendant 
nor does it depend upon the character of the 
relief prayed for by, the plaintiff. It refers 
to the media upon which the plaintiif asks the 
Court to arrive at a conclusion in his favour. 
MOHAMMAD V. MAHBUB. 

51 Bom. L. R. 9 (P. C.) 


—Suit— Proceeding under s. 46 of 
the specific Relief Act, 1877. 

The cause of action in a suit and the one in 
a proceeding under s. 45 of the Specific Relief 
Act, 1877, are not different. The title which 
the plaintiff or the petitioner has to establish, 
the interest which he has got to prove is 
identical in both cases. He must show that 
there is an invasion to his property, franchise 
or personal right, and there can only be 
invasion provided he has a legal specific right 
in property or in franchise or he has some 
personal right. 
Bomusay Moun. o. Govinn. 

51 Bom. L. R. 190 (O. C. J.) 


CERTIORARI, writ of—Writ lies against 
bodies acting judicially or quasi-judicially— 
What 4s judicial or quasi-judictal act—Legisla- 
ture empowering Provincial Goveinmentto affect 
rights of subjects by executive orders-—-Such 
orders can be subjected to writ of certicrari— 
What is a true judicial decision—Rombay 
Land Requisition Ordinance (V of 1997), 
Secs. 3, 10—Order requisitioning land, passed 
by Provincial Government, under Ordinance, 
can be subjected to writ of certiorari—Act of 
State distinguished from act of Sovercign— 
Government of India Act, 1935 (2 Geo. VI, 
c. 2), Secs. 308, 176—‘Sue or be sued”— 
Meaning of—General Clauses Act (X of 1897), 
Sec. 3 (48a)—“‘Governor,’’ tniripretation of 
—Personal immunity of Governor from suiti— 
Immunity does not extend to Provincial Govern- 
ment—Writ of certiorari can lie against Provin- 
cial Government in respect of judicial or quasi- 
judicial acts. 


A writ of certtorari can only be issued against 
an inferior Court or against a person or persons 
who are required by law to act judicially or 
quasi-judicially. It is a high prerogative writ 
and its purpose is to prevent o judicial or 
quasi-judicial body from acting in excess of the 
jurisdiction conferred upon jt by law or to see 
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that in exercising its jurisdiction the body 
acts in conformity with principles of natural 
justice. Such a writ can never lie to correct 
executive or administrative acts. An exe- 
cutive or an administrative act may be illegal 
or ulira vires and a subject may challenge it ina 
Court of law, but he cannot challenge it by n 
writ of certiorari. The very basis and -founda- 
tion of the writ is that the act complained of 
must be a judicial or a quasi-judicial act. 
The right to obtain a writ of certiorart is a very 
important and valuable right that a subject 
enjoys. It is by means of this writ that a 
subject can compel the judicial or quast- 
judicial body to act within the, four comers 
of its jurisdittion, and the Courts should not be 
chary of exercising their jurisdiction to issue 
writs of certforari and prohibition. Wherever 
the Tegislature entrusts to any body of persons 
other than ‘to the superior Courts the power of 
imposing an obligation upon individuals, the 
Courts ought to exercise as widely as they can 
the power of controlling those bodies of persons 
if those persons admittedly attempt to exercise 
powers beyond the powers given to them by an 
Act of Legislature. 

To determine whether an act is judicial or 
quasi-judicial, there must, first of all, be 
a duty cast by the Legislature upon the person 
or persons who is or are empowered to act to 
determine or decide some fact or facts. There 
must also be some is or dispute resulting from 
there being two sides to the question he has to 
decide. There must be a proposal and an 
opposition. It must be necessary that he 
should have to weigh the pros and cons before 
he can come to a conclusion. - He would also 
have to. consider -facts and circumstances 
bearing upon the subject. In other words, the 
duty cast must not only be to determine and 
decide a question, but there must also be a 
duty to determine or decide that fact judicially. 
Tf the determination or decision of the euthority 
` results in binding the subject so as to affect 
his right or impose a Hability upon him, and 
if the exercise of the power by the authority 
is made dependent by the Legislature upon a 
contingency or a condition, which condition or 
contingency is anobjective fact tobe establish- 
. ed and not left to the opinion of the authority, 

then the Court would come to the conclusion 
+ that there is a dutyupon the autho not 
only to decide and determine but to decide 
and determine judicially. 

It is open to the Legislature to empower the 
Government to affect the rights of the subject 
and to impose a liability upon him by a mere 
executive act of Government arrived at purely 
by subjective reasoning on the part of Govern- 
ment, But, where the Legislature limits the 
power of Government and makes it exercisable 
only upon the happening of a particular 
eontingency (eg. the existence of a publie 
purpose), there is clearly an indication of an 
intention on the part of the Legislature not to 
subject the rights of citizens to executive orders 
to be issued Éy Government. In such a case, 
the Legislature intends 'that Government can 
only act within its limited jurisdiction, that 
jurisdiction be conditioned on a fact (e.g. 
land being required for a publie purpose). 
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The Legislature equally intends that if the- 


Government acts in excess of its jurisdiction, 
its action can be controlled and corrected by 
a writ of ceritorart. iy, E 

A Provincial Government or an executive 
officer can be constituted aJudge to decide 
questions aris: between the State and the 
subject. The role that the Government or the 
executive officer has got to play under these 
eireumstances is a judicial role and as such the 
Government or an executive officer is different 
fram the State whose rights it has to consider 
as against the rights of the subject. 

In cases where there is any doubt as to 
wheather an act to be done by a competent 
authority is a ministerial act or a judicial or 
extra-judicial act, it is always advisable to 
give the benefit of the doubt to the subject, 
on the assumption that if the Legislature 
confers power upon an authority to affect 
riguts or impose liability upon subjects, the 
Legislature will not ordinarily confer such 

wer without making the power exercisable 
ucicially or gquasi-judicially. It should not be 
assumed that the Legislature will permit the 
affected and liability 
being imposed upon them without giving an 
opportunity to the subject to be heard in 
support of his own rights. There must, there- 
fore, be a clear indication on the part of the 
Legislature that it not only conferred a power 
upon a competent authority to affect the rights 
ch thors and impose liability upon them, but 
also the power it gave was so wide that it 
could be exercised without the duty of any 
jucicial or quasi-judicial determination. 

A true judicial decision presupposes an 
existing dispute between two or more parties, 
and involves Aa aaaea : (1) The presenta- 
tion (not ne y orally) of their case 
by the parties to the dispute ; (2) If the dispute 
between them is a question of fact, the ascert- 
tainment of the fact by means of evidence 
adduced by the parties to the dispute and often 
with the assistance of argument by or on behalf 
of the parties on the evidence; (8) If the 
dispute between them is a question of law, tke 
submission of legal argument by the parties ; 
and (4) a decision which disposes of the whole 
matter by a finding upon the facts in dispute 
and an application of the law of the Jand to 
the facts so found, including where required a 
rulag upon any disputed question of law. 
A quasi-judicial decision involves ulsities 
(1) and (2), does not necessarily involve (8), 
and never involves (4). 

Hence, an orger of requisition issued by the 
Province of Bombay under the provisions of 
the Bombay Land Requisition Ordinance, 
1957, is a quasi-judicial act, which can be 
subjected to the corrective writ of certiorari. 
Such a writ, however, can lle only against th 
Province af Bombay, and not individually 
against any of its officers. i 
Raov. ADVANI. 51 Bom. L. R. 342 (0. C. J.) 


—— Bombay Land Requisition Ordin- 
ance (F of 1947), See. 4. , X 

An order of requisition made by Government 
under s. 4(3: of the Bombay Land Requisition 
Ordinance, 1947, is a quasi-judicial order; 


~ 


} 
` 
l 


i 
X 
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and a writ of certiorari can issue against 
Government, when they act in excess of their 
jurisdiction. : 
Rao p. GIRDHARLAL. 

51 Bom. L. R. 418 (O. G. J.) 


— Interim order. ` 

The high prerogative writs of certiorari 
and prohibition are exceptional remedies ; 
and interim orders cannot be made on petitions 
for the issue of such writs as a matter of course. 
A strong prima facie case has to be made out 
before such an order can issue. 
Prazer v. Rao. 

51 Bom. L. R. 993 (0O. C. J.) 


CHARITABLE TRUST. See Trust, CHARI- 
TABLE. 


CIVIL PROCEDURE CODE (Ace V of 
1908), S, 11—Res judicata—Sutt for declara- 
tion that plaintiff is owner of property and 
defendant has no interest in tt—Suit decided 
in plaintiff's facour—Suit by defendant against 
plaintiff raising contention inconsistent with 
decision in pe suit—Maintainabiltty of 
latter suit—Dekkhan’ Agriculturists’ Relief Act 
(XVII of 1879), Sec. 15-D. 

The plaintiff passed a sale deed to the 
defendant in respect of certain property. 
Some creditors of the plaintiff, who had 
obtained decrees against him in execution, 
attached the property, alleging that the 
apparent sale to the defendant was in fact a 
mortgage. The defendant thereupon filed- a 
suit against the plaintiff and his creditors for a 
declaration that he was the owner of the 

roperty and that the plaintiff had no interest 
The trial Court as well as 
the Appeal Court held that the plaintiff had 
sold the property out and out to the defendant 
and that the plaintiff had no interest left in 
the property at the date of the attachment. 
The plaintiff thereafter filed a suit against the 
defendant for accounts under the Dekkhan 
Agriculturists’ Relief Act, 1879, alleging that 
the sale transaction was in fact a mortgage. 


‘On the question whether the suit was barred 


by res judicata :—~ 

Held. that as the contention raised by the 
plaintiff in the second suit was inconsistent with 
the decision in the previous suit, it must be 
held to have been raised and decided in the 
earlier suit, and, therefore, the second suit 
was barred by res judicata. 
RAJARAM v. JAGANNATH. 51 Bom. L. R. 234. 


———_———Transfer of Property Act (IV of 
1882), Sec. 52—Rule of res judicata and rule of 
lis pendens—Conflict between—Which rule to 
eoatl. 

Pr The rule of res judicata prevails over the 
doctrine of. Hs pendens, and once a judgment is 
duly pronounced by a competent Court in 
regard to the subject-matter of the suit in 
which the doctrine of lis pendens applies, that 
decision is res judicdta, and binds not only the 
parties thereto but also the transferees pendente 
ite from them. : 
DIGAMBUREAO L, RANGEAO. 

- oo - . 51 Bom. L. R. 623. 
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The Government of Bombay granted in 
1848 to the grantee the village of Ville Parle, 
then an agricultural village but at present a 
prosperous residential suburb of Bombay. 
In 1858 the grantee made a trust of the village. 
of which the plaintiffs were trustees. in 
1879 the Government enacted the Bombay 
Land Revenue Code, s. 48(2) of which enabled 
Government to levy non-agricultural assess- 
ment on lands in the village. In 1886 the 
Government made an announcement to the 
trustees of the introduction of the survey 
settlement in the village ; and in 1916 started 
levying non-agricultural assessment on lands 
converted into building sites. The plaintiffs 
sued in 1918 to have the nature of the grant 
determined, and to recover non-agricultural 
assessment from. Government as grantees of 
the soil. The suit proceeded upon the ad- 
mission *‘ that in 1885 survey settlement was 
introduced in the villages under sg. 216 of the 
Code.” The suit ended in a decree which held 
that the plaintiffs were grantees of the village 
and as such were entitled to the non-agricul- 
tural assessment. In 1986 the plaintiffs filed 
another suit to recover the non-agricultural 
assessment for years subsequent to the years 
sued for in the first suit. One of the defences 
advanced by Government in the second suit 
was that the village of Vile Parle had not 
been surveyed and settled under the Code and 
that as grantees of an alienated village the 
plaintiffs were not entitled to the assessment 
claimed. Tte plaintiffs urged that the question 
whether a survey settlement was or was not 
introduced was res judicata in that the Govern- 
ment with due diligence not only might, 
but ought to, have raised the question in the 
earlier suit :— 

- Held, disallowing the plea of res judicata, 
(1) that though the matter might have been 
raised and if raised a decision on it might have 
resulted in the dismissal of the earlier suit 

the Government, yet it could not be 
said that the Government ought to have raised 
it, because of the admission made in that 


case ; 

(2) that if the Government choose to admit 
certain facts for the purpose of getting a decision 
on an important question of law (viz. construc- 
tion of the grant), it could not be sajd that the 
suit involved a decision as to the facts; ` 

(8) that in the circumstances s. 11, expln. 
iv, could not be used to preclude the Govern- 
ment from raising the point as to the introduc- 
tion of survey settlement in the village. 

Held, further, (1) that the survey setilement 
was introduced in the village under the provi- 
sions of the Code, and that the levy of non- 
agricultural assessments by the Government 
was legal ; 

(2) that therefore the plaintiffs were entitled 
to the assessments so levied. : 
GOVERNMENT OF BOMBAY 0. WADIA. 

z 51 Bom. L. R. 635 (P. C.) 


——— S. 24—Transfer of suit—Suit on 
Original Side of High Comt—Whether Appellate 
Side of High Court can transfer such suit to 
mofussil Court. 


T A I a 
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Under s. 24 of the Civil Procedure Code. 
1908, a bench on the Appellate Side of the 
Bombay High Court can transfer a suit pending 
on the Original Side of the Court to a Court in 
the mofussil. The Court must, however, be 
satisfied that such a transfer is necessary, 
VaMaNn v. RAGHUNATH. 51 Bom. L. R. 226. 


~S. 48—Indian Limitation tct (IX of 
1908), Sec. 14—Decree for accounts passed in 
1932—Darkhast for execution of decree filed 
after period of limitation in 1946—Payment of 
deficit court fees in 1935—Whether period of 
limitation runs from date cf decree—What 
constitutes fraud within s. 48—Application by 
decree-holder to adjudge Jjudgment-debtor insolvent 
-—Applicatiun by decree-holder to execute decree 
against same judgment-debtor—Whether previnus 
application for ‘the same relief” within 3. 1412) 
of the Indian Limitation Act. 


In a partnership suit the plaintiff obtained a 
decree for accounts on December 6, 1982, 
which, after providing for the amount to be 
paid by the defendants to the plaintiff, ended 
up by saying that “the plaintiff to pay the 
deficient court-fee stamp before the execution 
of this decree.” On December 5, 1935, the 
plaintiff paid the deficit in the court-fee as the 
full court-fee was not paid when the plaint was 
presented. On October 4, 1046, the plaintiff 
filed a darkhast for execution of the decree. 
It was contended by the defendants that under 
s, 48 of the Civil Procedure Code, 1008. the 
decree was time-barred inasmuch as it was 
passed on December 6, 1932. The plaintiff 
contended that the decree was a conditional 
decree which came into operation only when the 
deficit court-fees were paid on December 5, 
1035, and was therefore in time :— 

Held, (1) that the decree was time-barred 
as the period of limitatiori under s. £8 of the 
Civil Procedure Code ran from the date of the 
decree and not from the date when the plaintiff 
paid the deficit in court-fecs ; 

(2) that the provision in the decree regard- 
ing the payment of the deficit court-fees did 
not make it a conditional decree. 

The attempt on the part of the judgment- 
debtor to conceal his property, to deny its 
ownership and to put forward a mere benamidar 
as the real owner of that property would con- 
stitute fraud within the meaning of s. 48 of the 
Civil Procedure Code, 1908. 


WaALCHAND 0. YESHWANT. 
51 Bom. L. R. 608. 


———--§. 60(i)—Indian Contract Act (IX 
of 1878), Sec. 23—Compromise decree—Decree 
providing for attachment of portion of salary 
of railway employee—Exccution of decree— 
Court ordering attachment in terms of decree— 
Whether Cowt has jurisdiction to pass such 
decree—Validity of order of attachment—Execut- 
ing Court whether can challenge validity of decree. 


The plaintiff, under a consent decree, was 
to recelve from the defendant, who was a 
railway employee drawing a montbly salary of 
Rs. 82, an instalment cf Rs. 2 per month in 
satisfaction of the decretal amount. Under 
the terms of the decree the plaintiff was at 
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liberty to recover his amount from the salary 
of the defendant at Rs. 2 per month by 
attachment to that effect. The plaintiif 
applied for execution of the decree and the 
Coart ordered the railway company to witl.- 
ho-d Rs..2 every month from the salary of the 
de‘endant until the decree was satisfied and 
to remit the amouat to the Court. On an 
aplication by the railway company to raise 
the attachment ;— 

eld, that the Court had no jurisdiction to 
paas a decree in terms cf the compromise which 
wes unlawful and void under s. 60(1) of the 
Civil Procedure Code, 1908, and s. 23 of the 
Indian Contract Act, 1872. and that, therefore, 
the order of attachment issued by the Court 
wes illegal. 
M-pnas & S. M. Ry. v. RUPCHAND. 

51 Bom. L, R. 1024. 


~—— sS. 80—Notice of suit against Govern- 
ment—Whether all plaintiffs to join in the 
no ice—Res judicata—Plea which might and 
ought to have been raised—Bombay Land Reve- 
næ Code (Bom. V of 1879), Secs. 48, 216— 
Grant of village—Introduction of survey settle- 
ment in the village—Levy of non-agricultural 
aszessment in the ovillage—Whether mantice 
en itled to such assessment. 


The provisions of s. 80 of the-Civil Procedure 
Cade, 1908, are’ imperative and should be 
strictly complied with before it can be said 
that a notice valid in law has been served 
on the Government. The word “plaintif” 
us2d in the section includes the plural. There 
is no provision in the Code enabling trustees 
of a trust to suc in the name of the trust. 

Two trustees under a deed of trust gave 
nctice of a suit against Government, under 
th> provisions of s. 80 of the Civil Procedure 
Ccde. On the death subsequently of one of 
tham two new trustees (plaintiffs Nos. 2 and 8) 
were appointed in his place, but they did not 
give a fresh notice under s. 80. en the 
surviving plaintiff and plaintiffs Nos. 2 and 3 
filed a suit against Government, it was objected 
that the suit was bad for non-compliance by 
pluintilfs Nos. 2 and 8 with the requirements of 
s. 80 :— 

Held, that the suit was incompetent for not 
complytog © with the provisions of s. 80 by 
plaintiffs Nos. 2 and 8. 

GeVERNMENT OF BomrBay v. WADIA. 
51 Bom. L. R. 635 (P. C.) 


———--S. 109—0rders passed in revision— 
Competency of appeal under s. 109 from such 
orders—Wrong decision of subordinate judge 
whether inolves illegality or irregularity under 
s. 115—Erroneous decision resulting tn exercise 
of jurisdiction not vested or failure to exercise 
jurisdiction vested—Power of revision in such 
cases. 

Orders passed in revision do not fall within 
s. 100(a) of the Civil Procedure Code, 1908. 

Section 109(c) of the Civil Procedure Code, 
1908, is wide enough to cover an appeal from 
ar order made in revision. 


Jcy CHAND v. KSHA. 
51 Bom. L. R. 964 (P, G’) 


4 
\ 1949] 


4 

GIVIL PROCEDURE CODE, S. 110 
———-[eave to appeal to Privy 
Cou wcil—Suit for partition by adopted son— 
Decree of trial Court dismissing suit holding 
suit property joint family property 
but adoption invalid—ĦHigh Court allowing 
appeal in respect of small portion of: property 
held to be joint*family property—Whether decree 
of High Court “affirms” decree of trial Court 
under 8. 110. * t 

- In a suit for partition by the plaintiff as an 
adopted son for possession of his share in 
certain joiat family property the trial Court 
held that the entire suit property was joint 
family property but dismissed the suit on the 
ground that the adoption was invalid. On 
appeal by the plaintiff the High Court held 
that the adoption was valid but that only a 
very small portion of the suit prope was 
joint amuy property, and accordmgly allowed 
the appeal in respect of that property only. 
In an application by the plaintiff for leave to 
appeal to the Privy Council he contended that 
as the decree of the High Court had varied the 
decree of the trial Court, he was entitled to go 
in appeal without being put to the necessity of 
showing that there was some substantial 
question of law as required by s. 110 of the 
Civil Procedure Code, 1908 :— 

Held, that the variation in the decision of the 

trial Court was in favour of the plaintiff; 
that even though the decree appealed from 
varied the decision of the trial Court, the decree 
should be regarded to be one of affirmance and 
that, therefore, it was necessary for the 
. plaintiff to show that the appeal involved some 
substantial question of law. 

GovInD 0. VISHNU. 51 Bom. L. R. 168. 


S. 115—Paymeni of Wages Act (IV 
of 1936)—Authority appointed under—Such 
authority whether a Court of civil jurisdiction— 
Whether High Court has revisional jurisdiction 
oosr orders of Authority. 





The authority appointed under the Payment 


of Wages Act, 1936, to decide the claims of 
the employees referred to in the Act, is not a 
Court of civil jurisdiction within the meaning 
of s. 115 of the Civil Procedure Code, 1908, 
and, therefore, the High Court has no revisional 
jurisdiction over the orders of that Authority. 
Spring MILLS v. AMBEKAR. 

51 Bom, L. R. 148. 


Determination of question— 
Erroneous decision. 
Under s. 115 (c) of the Civil Procedure Code, 
- 1908, where the Court has jurisdiction to 
determine a question and it determines that 
question, it cannot be said that it\has acted 
illegally or with material irregularity, because 
it has. come to an erroneous decision ona 
question of fact or even of law. 
CENTRAL Govt. v. CHHOTALAL. 
51 Bom. L. R. 615. 


—Dekkhan Agriculturists Relief Act 
(XVII of 1879), Sec. 58—District Judge—Find; 
ing of fact—High Court—Revtsion. 
The High Court will not interefere, under 
‘8. 115 of, the Civil Procedure Code, 1908, 
L. B.-~67 
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with a finding of fact arrived at by a District 
Judge under ». 53 of the Dekkhan Agricultunists 
Relief Act, 1879. 
KONDIBA Vv. DAGDU. 51 Bom. L. R. 631. 
——— High Court—Revision jurisdiction. 

Section 115 of the Civil Procedure Code, 
1908, applies only to cases in which no appeal 
lies, and, where the Legislature has provided 
no right of appeal, the manifest intention beng 
that the order of the trial Court, right or wrong, 
shall be final., The section empowers the 
Engh Court to satisty itself upon three matters, 
(1) that the order of the subordinate Court is 
within its jurisdiction, (2) that the case is one 
in which the Court ought to exercise jurisdic- 
tion, and (8) that in exercising jurisdiction the 
Court has not acted illegally, that is, # breach 
of some provision of Juw, or with material 
irregularity. that is, by committing some error 
of procedure in the course of the trial which is 
material In that it may have affected the 
ultimate decision. If the High Court is satis- 
fled upon those three matters, it has no power 
to interfere because it differs, however pro- 
foundly, from the conclusions of the subord- 
inate Court upon questions of fact or law. 
VENKATAGIRI vp. Hinpu R. E. BOARD. 

51 Bom. L. R. 952 (P. C.) 


Revision—High Court. 


Although error in a decision of a subordinate 
Court does not by itself involve that the 
as acted illegally or with 
material irregularity so as to justify interference 
in revision under a. 115(c) of the Civil Procedure 
Code, 1908, nevertheless if the erroneous 
decision results in the subordinaté Court 
exercising a jurisdiction not vested in it by law, 
or failing to exercise a jurisdiction so vested, 
a case for revision arises under sub-s. (a) or 
sub-s. (b) of s. 115 of the Code, and sub-s. (c) 


: of the. section can be ignored. 


Joy CHAND v. SA j 
51 Bom. L. R. 964 (P. CG.) 


————-O. I. r. 2—Correct test in cases falling 
tunder—Cause of action, meaning of—Whether 
cause of action has relation to defence set up or 
dependent upon relief prayed for. 

The correct test in cases falling under O. IT, 
r. 2, of the Civil Procedure Code, 1908, is 
whether the claim in the new suit is in fact 
founded upon a cause of action distinct from 
that which was the foundation for the former 
suit. 

The cause of action means every fact which 
will be necsssary for the plaintiff to prove if 
traversed in order to support his right to the 
ju ent. i 

the evidence to support the two claims is 
different, then the causes of action are also 
different. fest 

The causes of action in the two suits may be 
considered to be the same if in substance they 
are identical. 1 

The cause of action has no relation whatever 
to the defence that may be set up by the 
defendant nor does it depend upon the charac- 
ter of the relief prayed for by the plaintiff, 
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It refers to the media upon which the plaintiff 
asks the Court to arrive at a conclusion in 
his favour. 
Monammap v. MADBUB. 

51 Bom. L. R. 9 P(. C.) 


————See Crviu Procepure Conk, O. XXI, 
r. 88. 51 Bom. L. R. 242. 


——— 0. IV, r. 1 ;—Bombay Port Trust Act 
(Bom. VI of 1879), Sec. 8?—Indian Limitation 
Act (IX of 1908), Art. 36—Suit based on torts 
filed under special power of attorney held not 
properly instituted—Suit adjourned to enable 

laintiffs to grant general power of atiorney— 
Piaint resigned and redeclared—Whether suit 
instituted on date of resigning and redeclaring 
of plain®, 

The plaintiffs in an action on tort filed a 
suit against the defendants on November 19, 
1943, on a cause of action which had accrued 
on May 25, 1948. The suit was filed under a 
special power of attorney executed by the 
plaintiffs in favour of T.M. & Co., who signed 
and declared the plaint. The trial Judge on 
July 15, 1917,held that the power of attorney 
being a special power of attorney was of no 
avail and that the suit was not properly 
instituted. The suit was adjourned to enable 
the plaintiffs to grant a general power of 
attorney to T.M. & Co, and to enable them to 
properly sign and verify the plaint. The 
plaint was accordingly resigned and redeclared 
on August 22, 1047, after the requisite general 
power of attorney had been nted and ex- 
ecuted by the plaintiffs. the question 
whether the suit could be said to have been 
filed ohly on August 22, 1947, and was, 
therefore, barred under s. 87 of the Bombay 


Port Trust Act, 1879, and art. 86 of the Indian 


Limitation Act, 1908 :— 

Held, (1) that the plaint as first presented 
was not properly signed and verifted in accord- 
ance with the provisions of O. VI, rr. 14 and 
15, of the Civil Procedure Code, 1908, and no 
suit was, therefore, instituted in the Court 
within the meaning of O. IV, r. 1 of the Code: 

(2) that the suit could be said to be 
instituted only on resigning and redeclaring 
of the plaint on August 22, 1947, and, 

(8) that, therefore, the suit was out of 
time under s. 87 of the Bombay Port Trust Act, 
1879, and art. 36 of the Indian Limitation 
Act, 1908. 

Price Lyse v. Bosrsay Port TRUST. 
51 Bom. +, R. 1004 (O. C. 3.) 


—o. VI, r. 14. 

Unless there is a properly signed and verified 
plaint in accordance with the provisions of 

. VI, rr. 14 and 15, of the Civil Procedure 
Code, 1908, it cannot be said to be a properly 
signed and verified plaint which may be 
presented to the Court in order that the suit 
may be said to have been instituted or filed in 
the Court within the meaning of O. IV, r. 1, 
of the Code. 

The Court has got the discretion, if a plaint 
is not properly presented or is not signed and 
verifled in accordance with the provisions of 
O. VI, rr. 14 and 165, of the Civil Procedure Code 
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CIVIL PROCEDURE CODE, O. VI, r.14 | 


—(Contd.). 


1908, to allow the plaintiff to remedy the defect 
at a later stage even though the period of 
limitation may already have expired. But 
where while granting the amendment or the 
opportunity to the plaintiff to cure the defect, 
the Court reserves to the defendant the right 
to plead the bar of limitation, the defendant 
should not be deprived of his right to plead 
the bar of limitation and the plamtiif would 
have to meet that point when properly raised 
by the defendant at any subsequent stage. 
Prince Ling v. Bompay Porr TRUST. 

: 51 Bom. L. R. 1004 (O. G. J.) 


———— 0. VI, r. 15. See Civiu PROCEDURE 
Cone, O. VI, r. 14. 
51 Bom. L. R. 1004 (O. G. J.) 


———O. XXI, r. 89—Application to set 
aside sale on deposit—Deposit made by mortgagee 
on behalf of and under direction of judgment- 
deblor—Legality of such payment. 

Under O. XXI, r. 88, of the Civil Procedure 
Code, 1908, the personal attendance of the 
judgment-debtor is not necessary when paying 
the money in Court. All that 1s necessary is 
that the deposit should be made on behalf of 
the judgment-debtor and under his directions. 

A jyudgment-debtor had mortgaged his 
property after the property had been sold in 
execution. In the mortgage deed ıt was 
provided that the mortgagee should keep with 

imself, out of the amount advanced by him, 
a certain amount. This was for the purpose 
of depositing the amount in Court to set aside 
the auction sale. The amount was deposited 
in Court by the mortgagee and thereafter a 
joint application was made by the mortgagee 
and the judgment-debtor to set aside the sale. 
On the question whether under O. XXI, r. 89, 
of the Civil Procedure Code, 1908, the deposit 
has to be made by the judgment-debtor in 
person :— 

Held, that the mandatory provisions 
O. XXI, r. 89, of the Code, were complicd 
with as the mortgagee had paid the amount 
on behalf of the judgment-debtor and under 
his directions. 

MUPPANNAPPA 0. FAKIRAGONDA, 
51 Bom. L. R. 242. 


—— Mortgage decree—Education— 
Application under r. 90 to set aside sale— 
Whether subseyuent application under r. 89 
competent. 


When an application under O. XXI, r. 90 
of the Civil Procedure Code, 1908, is pending, 
it is not competent to the judgment-debtor 
to make another application under O. XXI, 
T. 89, of the Code. ` 
GOVARDHANDAS 0. RANCHOONDDAS. 

51 Bom. L. R. 230. 


————_ 0. XXI, r. 90. See CIVIL PROCEDURE 
Cope, O. XXI, r. 89. 51 Bom. L. R. 230. 


O. XXII. r. 1—Withdrawal of 
suit—Permission to file Jresh suit on same cause 
of action—Condition that platniiff pays ccsts 
of sui before filing second suit—-Second suit 
competent only on pre-payment of such cosis— 


mere 


1949.) 


` 


` CIVIL PROCEDURE CODE, O. XXIII, 
r. 1—(Contd.) 


Defendant can waive 


conditio accep 
ra after filing ney ting 
of. 


of second suii—Cosis, payment 


drawn with permission to file a 
on the same cause of action, obtained under 
O. XXIII, r. 1, of the Civil Procedure Code, 
1908, on condition that the 
the costs of the suit to the defendant, the 
plaintiff is not competent to bring 
suit until he first satisfies the condition. If, 

however, the second suit is instituted without ` 
prepaying the costs, it is open to the defendant 
to waive the condition by accepting payment 
of the costs subsequently, and the second suit 

then becomes competent. $ 

RAMENISHNA v. HANAMANT. 

51 Bom. L. R. 757. 


——-——0. XXVIIA, r. 1—Appeal — Right of. 

Ordinarily only a party to a suit has a right 
to appeal. A person not a party to the suit 
but who is affected by the order passed in the 
suit has no right to appeal, but the Court of 


Appeal may its discretion allow him to 
prefer an appeal. 
Hence, where Government, Central or 


Provincial, appears in a suit in virtue of a 
notice issued under O. XXVIIA, r. 1, of the 
Civil Procedure Code, 1908, it can appeal from 
an order in the suit, provided it obtains 
leave of the appellate Court to do so. 
Province or Bombay v. W. I. A. A. 

51 Bom. L. R. 58 (O. C. J.) 


—~— 0. XLI, r. 22—Abatement of appeal 
—Memcrandum of cross-objections filed by 
respondent—Whether such cross-obfections sur- 
vive 


Where an appeal abates on the death of the 
appellant, the respondent cannot have his 
crosg-objections heard under O. XLI, r. 22(4), 
of the Civil Procedure Code, 1908. 
ABDULLAMIY A v. MANOMEDAMIYA. 

x ` 51 Bom., L. R. 241. 


CO-ACGCUSED, confession by. See EVIDENCR 
Act, 8. 30. 51 Bom. L. R. 955 (P. G.) 


COMMISSION paid to employees, income- 
tax on. See INCOME-TAX ACT, 8. 10(2) (av). 
51 Bom. L. R. 708. 


COMPANIES ACT (VL of 1913), S. 30(2)— 
Sharcholder—Member” of company—W hether 
registration of member in register of shareholders 
necessary to constitute member—Forfeiture of 
shares—Alloiment of shares within reasonable 
time. 

Section 80(2) of the Indian Companies Act, 
1918, contemplates two things: (1) the 
agreement to become a member, and (2) entry 
on the register of members as a member. An 
agreement alone does not create the status of 
membership. It is a condition precedent to 
acquiring such status of membership that the 
shareholder’s name should be entered on the 


re r. 
A forfeiture of shares in a joint stock 

company by the company prevents prima facie 

action by the company for past calls. Once 
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COMPANIES ACT, 8. 30 (2)—(Contd.). 


there is forfeiture the only. liability which 
the shareholder would have to pay the monies 


. would arise by reason of the articles of 
Where a suit has been allowed to be with- |: 
fresh suit |, 


association, and the articles commonly provide 
that where a share has been forteited the 
member shall be liable for payment -of the 


: call with interest, and this creates a new obliga- 


tion which can be enforced by action at law. 

A forfeiture is treated very strictly by the 
Courts. Directors seeking to enforce it must 
pursue exactly the course of procedure marked 
out hy the articles. A slight irregularity is 
as fatal as the greatest. Hence, if the call 
in respect of which the forfeiture is made, is 
not validly made or if the notice on which the 
forfeiture is founded is inaccurate in requiring 
payment of interest from.a wrong date, e.g., 
the date of the call instead of the date appointed 
the forfeiture is liable to be held invalid. 

An allotment of shares should be made with- 
in a reasonable time. An epplicant is not 
bound to accept the allotment after the lapse 
of a reasonable time. 

KARACHI On, PRODUCTS v. NARENDRASINGHVI. 
51 Bom, L. R. 1012 (Ô. C. J.) 


———S. 105C—Company—issue of new 
shares—Offer of new shares to shareholders— 
Shareholder selling old shares and keeping his 
name on register of shares—Such shareholder 
becomes trustee for purchaser as regards dici- 
dends, bonus, or new share: hareholder 
applying for new shares of less number than 
he is entitled to—Stuch shareholder becomes 
trustee via! purchaser as regards new shares not 
applied for—Principal and agent—Whether 
knowledge of principal becomes knowledge of 
agent. 

A shareholder in a company who has sold 
his shares but continues to be on the register 
of the company is a constructive trustee for 
the purchaser of those shares with regard to 
the dividends that he receives on them and he 
is also bound to carry out the directions of the 
purchaser with regard to any voting that might 
take place at any meeting of the company. 
Not only is he a trustee with regard to these 
two specific rights. but he is also a trustee 
with regard to any other right that may 
attach to the shares which he has seld to the 
purchaser. In respect of any accretion to the 
shares by way of bonus or any right which the 
company may confer upon the holder of shares 
which he has sold the shareholder is in law 
constituted a trustee for his cestus que trust, 
the purchaser. 

re is a vital distinction bdtween a letter 
of renunciation and an appieation for -shares 
by the shareholder himself. If the shareholder 
were to apply for shares in ig ee of the 
shares which he has already sold, he would be 
put on the register of the company, and he 
would be a trustee for his purchaser in respect 
of the dividends that he would receive on these 
shares. In the case of his executing a letter 
of renunciation, tle position is different in 
the case where the directors of the company 
reserve to themselves the right in their absolute 
and uncontrolled discretion to accept or refuse 
an application for shares made by a person in 
whose favour the renunciation is made, 
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Under s. 105C of the Indian Companies 
Act, 1918, there is a statuto obligation 
upon the company issuing new shares not to 
deal with the shares offered to a member 
unless the time fixed in the notice has expired. 
There is an exception to the above when the 
member intimates to the company that he has 
declined to accept the shares offered. If the 
company receives such intimation. the com- 
pany need not wart till the time fixed in the 
notice expires. But the statutory 1ight given 
to the shareholder to acquire the new shares 
continues till the time limited has expired, 
and that right can only be lost if he declines 
to accept the shares prior to the expiry of the 
time limit. Xn order that a shareholder should 
lose his right, he must decline to accept all 
the shares offered to him, 


The defendant held 534 shares in a joint 
stock company, of which he was a director 
On July 25, 1944, he kept 50 out of the shares 
for himself, and sold the remaining 484 shares 
to the nominees of the plaintiff. All the shares 
still stood in defendant’s name. On February 
21, 1945. the company resolved to increase its 
capital by issue of new shares and to offer them 
at a premium of Rs. 75 each to its existing 
shareholders in the proportion of 4 new shares 
to 5 old shares held by the shareholders. On 
the same day a circular to the above effect 
was sent round to the shareholders, accompa- 
nied by two forms, called A and B. Form A 
was an application for new shares and it was 
to be returned to the company with the 
necessary remittance on or before March 10, 
1045. The other form B, called the form of 
renunciation, was to be used by the shareholder 
who did not require the new shares for himselt 
and who desired to renounce his right in favour 
of another. When the defendant received 
the circular with an offer of 427 new shares and 
a fractional certificate for 584 old shares, he 
filled up form A for 40 new. shares only in 
respect of his holding of 50 old shares and sent 
it up to the ria rae with the appropriate 
remittance. On 28rd idem the plaintiff’s 
nominees called upon the defendant to Jet them 
have the circular letter and the forms duly 
signed by bim and pointed out that he was 
a trustee for them for the dividends on, and 
all rights attached to, the shares sold to them. 
Five. days afterwards the solicitors of the 
plaintiff and his nominees asked the defendant 
to apply for new shares and fractional certi- 
fleates or to hand over the application and the 
forms, and once again the defendant was 
reminded that he was a trustee for the plaintiff. 
On March 1, 1945, the plaintiffs’ bankers offered 
to pay to the defendant all sums that he 
had to pay in getting the shares and the 
fractional certificate. The only reply that the 
defendant made on March 8 was that he 
had no objection to give the renunciation form 
duly signed in favour of the real purchaser 
after he was told the name of the purchaser. 
On March 9, 1945, the plaintiff filed a suit 

‘praying inter alia for an order requiring the 
“ defendant to sign and deliver to the plaintiff 
form A, and got the Official Receiver appointed 
to look after his rights. On the same day the 
Official Receiver filed g suit against the 
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company for an order to allot 884 new shares 


' to the plaintiff and to r&gister his name as the 


holder of those shares. The trial Court decreed’ 
both the suits. On appeal :— 


Held, (1) that it could not be said that the 


only right in respect of which the defendant 
' wes a trustee for the plaintiff was the right of 
' transferring to him the letter of renunciation, 


but the more substantive and the more 
pesttive right was actually to obtain the shares 
to which the defendant was entitled by reason 
of his holding and to held those shares as a 
trustee for the plamtiff ; 


(2) that it was not correct to say that ôn 
the defendant applying for 40 shares his 
right to apply for the balance came to an end, 
but in realty that right remained to him till 
March 10, 10-45, and he became a trustee in 
respect of it for his beneficiary, the plaintiff, 
and as such trustee it was incumbent upon 
h:m to carry out his trust and acquire that 
right for his beneficiary, provided a proper 
requisition was made by the beneficiary 
upon the trustee; 


(8) thet in view of the fact that the defend- 
ant did not accept his liability as a trustee 
and then agreed to discharge that liability 
provided he was satisfied who his purchaser 
was, the plaintiff was entitled to claim damages 
from the defendant ; i 

(4) dismissing the Receivcr’s suit, that the 
requisition made by him upon the company 
was unjustifiable, because if the company 
registered him as a shareholder, it would be 
taking notice of the trust contrary to s. 38 of 
the Indian Companies Act : 

(5) that as the Receiverwas not acting on 
behelf of a shareholder, the application made 
by him, though within the time limit,was not a 
3roper application, which the company was 
Sound to take notice of; 


(6) that as the application made by the 
receiver was not a proper application, .the 
important statutory right had accrued to the 
company to dispose of the shares not applied 
for in such manner as it thought most beneficial 
to it; 

(7) that, therefore, the Court could not 
compel the company to put on its register 
a person who was a complete stranger and who 
had nothing whatever to do with the company. 
REDDY v. Sin Papampat SINGHANIA. 

51 Bom. L. R. 529 (O. C. J.) 


————_8. 109(e)—Mortgage and charge— 
Registration of—Company—Laquidation — Vali- 
dily of morigage and charge—Liquidator. 

Under s. 109(e) of the Indian Companies 
Act. 1918, a pledge of moveable property 
belonging to a company does not require 
registration, though a mortgage or a charge or 
such property does require registration, provi 
ded the property is not stock-in-trade. 
In re Easr Arrica &. Co. 

51 Bom. L. R. 271 (O. G. J.. 


————S. 177B. See Companres Act, 
8, 196, 51 Bom. L. R. 510 (0. G. J. 
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———S. 196—Company — Liquidation — 
Public examination of drector—Charges of 
fraud against director—Practice in issuing 
order for public exanination. 


It is open to the Court to make an order for 
public examination of a person, under s. 196 
of the Indian Companies Act, 1918, if the 
official liquidator applies under the section 
stating that in his opinion a fraud has been 
committed by that person. The section, 
however, only aims at those persons who are 
charged with fraud and not those persons 
who may he concerned with the working of the 
eompany and are not charged by the liquidator 
with fraud. 

When an order is sought for under s. 196, 
‘the official liquidator should take out a chamber 
summons and the chamber summons should be 
served upon the person affected, so that the 
Court before it makes an order would have 
all the materials before it. 

Sm FAZAL Ispanm v. APPABHAT. 
51 Bom. L. R. 510 (O. C. J.) 


COMPROMISE decree violating s. 80 of 
the Civil Procedure Code and s. 28 of the 
Indian Contract Act is not valid. See Cry 
Procepurse Cope s. 60. 

: 51 Bom. L. R, 1024. 


CONCUBINE, presence of, in house, entitles 

a Hindu wife to separate residence and mam- 

tenance. See Hivpu Law, MAINTENANCE. 
61 Bom. L. R. 811. 


CONFESSION, co-accused. See EVIDENCE 
Act, 8. 80. “ 51 Bom. L. R. 955 (P. C.) 


————retracted. See EVIDENCE Act, 8. 30. 


51 Bom. L. R. 955 (P.C.) 
CONSEQUENTIAL LOSS POLICY, 
money recovered on, is assessable to income- 
tax. See INcome-rax Act, 8. 10(2'. 

51 Bom. L. R. 675. 


CONSTRUCTION OF STATUTE, Amend- 
ment, 

It is not necessary to hold that in every 
case where the Legislature amends the law 
that it does so because but for the amendment 
t e effect would have been something different. 
There are innumerable cases in the history 
of legislation where the Legislature has added 
or deleted words in order to clarify the position. 
Kixasnoy v.. Comer, I. T. 

51 Bom. L. R. 677. 





—Ulustration—-Construciion. 

It is well settled that just as illustrations 
should not be read as extending the meaning 
of a section, they should also not be read as 
restricting its operation, s0, when 
the effect would 
plain words of the section would confer. 
ANIRUDDHA V. ADMR. GENL. 

51 Bom. L. R. 971 (P. C.) 


—— Intention of Legislature. 
A Court of law must always see that as far 


as possible the obvious intention of the 


GENERAL INDEX. 


y 
to curtail a right which the. 


1661 


CONSTRUCTION STATUTE 
—({Contd.) 
Legislature is not defeated by a construction 
which it puts upon a statute passed by the 
Legislature. On thé other hand ıt is equally 
clear that a Court of law should not put itself 
in the shoes of the Legislature. Ifthe language 
of the statute is plain and clear, the intention 
of the Legislature can only be judged from the 
words and expressions it has used in the Act 
which it has passed. If there be any ambi- 
guty, and if more than one construction be 
possible, the Court should lean in favour of 
that construction which gives effect to the 
Legislature’s intention rather than that which ` 
leads to difficulties and anomalies. 
NILEANTH v. RasikLAL. 

51 Bom. L. R. 280 (F. B.) 


OF 


———— Jurisdiction, ousting of. 

When the Legislature ousts the jurisdiction 
of the High Court, the language used by the 
Legislature must be very strictly construed, 
and the Court must lean against holding that 
the Legislature has attempted to oust the 
jurisdiction of the High Court except in those 
classes of cases which are clearly and specifi- 
cally indicated by the Legislature. 

Sxivst Buara & Co. v. KANJI. 
51 Bom. L. R. 515 (O. G. J.) 


Procedure. 

Merely because the Legislature for any 
reason chose to declare that a certain procedure 
is unnecessary, it does not follow as a necessary 
umplicaton that such a procedure was neces- 
sary before such a declaration was made by 
the Legislature. 

SARUPCHAND Y. Coa. I. T. 
51 Bom, L. R. 113. 


————Proviso—Section. 

The proper canon of construing a section 
which has several provisos is, to read the 
section and the provisos as a whole, try and 
reconcile them and give a meaning to the 
whole of the sect on along with the provisos 
which is a comprehensive and logical meaning. 

The function of a proviso isto take out a 
section a part of the catagory to which that 
section applies. 

Broaca Co-op. Banx v. Comer. I. T. 
51 Bom. L. R. 718. 


———— Retrospective effect. 

It is a well-established canon of construction 
of every statute that ordinarily every legislation 
ia prospective in its effect and ıt does not affect 
vested rights. But it is always competent 
to the Legislature to make any piece of legisla- 
tion retrospective. If, however, the Legisla- 
ture intends to do so, it must do so by a clear 
intention ~or by necessary implication. In 
order to decide whether a new statute is 

ive, and if so to what extent, the 
Court must look at the relevant sections. 
NILKANTH 0. RASIKLAL. 
51 Bom. L. R. 280 (F. B.) 


—_——————to the provisions of the Bombay 
Agricultural Debtors’ Relief Act, 1047. See 
Bompay AGRICULTURAL DEBTORS’ RELIEF 
ACT, 1939, 5. 58, 51 Bom. L. R. 744, 
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GONSTRUCTION 
—(Conid.) 
Section. 

The Court does not construe a particular 
section in a statute so as to result in anomalies 
or insuperable difficulties unless the plain 
language of the section drives the Court to 
suen a conclusion. 
Bossay Mon. v. GOVIND. 

51 Bom. L. R. 190 (O. G. J.) 


~~—_—_— Taxing Act, 
A taxing statute must be construed strictly. 
. If an assessee pets an advantage which 
the Legislature may not have intended--and 
which he is entitled to on the construction of 
the statute—the Court should not deprive 
him of that advantage. 
Broacn Co-op BANK v. Cor. LT. 
51 Bom. L. R. 718. 


Ultra vires. See ULTRA VIRES. 


CONTRACT, Concluded contract—Further 
negoiations between contracting parties relating 
to new matiers—Whether emisti contract 
affected—Indian Contract Act (IX of 1872), 
Gi PARE Act (I of 1877), See. 12(c) 
ii. Gil 
If after a contract is concluded and its terms 
settled further negotiations are started with 
regara to new matters, that would not prevent 
full effect being given to the contract already 
existing, unless it is established as a fact that 
the contract was rescinded or varied with the 
consent of both the parties or that both es 
treated it as incomplete and inconclusive. 
Once completed, the contract can be got rid of 
only with the concurrence of both parties. 
ere parties enter into an agreement ou 
the clear understanding that some other person 
should be a party to it, no perfected contract 
is possible so long as that other person does not 
oin the agreement. Where there is no such 
Intention that the contract would not be 
binding unless a third party becomes a party 
to it and there is no suggestion that any in- 
justice would be done to a if he is com- 
pelled to perform the agreement which he has 
made, the Courts would enforce the agreement, 
JAINARAIN 0. SURAJMGLL. 
51 Bom. L. R. 979 (F. G.) 


-———Construction of—Absolute or condi- 
tional—Term of contract—' Goods to be given 
delivery of when they arrived”—Clause deals 
with mode of performance of contract—‘‘On 
arrival’ —‘W hen arrived” —“ On,” 


The defendants contracted with the plaintiffs 
to sell to them some pieces of American para- 
chute cloth of January-February shipment, 
“the goods to be given delivery of when they 
arrived.” The defendants having failed to 
deliver the goods the plaintiffs sued to recover 
damages for breach of the contract. A ques- 
tion arose whether the above was an absolute 
contract or a contract conditional on the 
arrival of the goods in India :— 

Held, that when the parties provided that 
the goods were to be giveu delivery of “when 
they arrived,” they were dealing with the 
mode of performance and not with the question 
of the very obligation to perform the contract ; 
and that, therefore, the contract was an 


OF STATUTE 


THE BOMBAY LAW REPORTER. 


(von. tt 


CON TRAGT——(Contd.). 
absolute contract and not a conditional 
contract. 
RANCHHODDAS V. NATUMAL. 

51 Bom. L. R. 491 (O. G. J.) 


———— Oral term—Written contract—Impli- 
cation of oral term—When Court can imply 
such term. 


A Court ought not to imply a term in a 
contract merely because it would be a reason- 
able term to include if the parties had thought 
about the matter, or beczuse one party, if he 
had thought about the matter, would not have 
made the contract unless the term was includ- 
ed; it must be such a necessary term that 
both parties must have intended that it should 
be a term of the contract, and have only not 
expressed it because its necessity was 50 
obvious that it was taken for granted. 
PRAGDAS 0. JEEWANLAL. 

51 Bom. L. R. 178 (P. G.) 


CONTRACT ACT (IX of 1872), S. 11— 
Minor—Contract of service—Coniract entered 
into by minor—Validity of contract—Contract 
void at law. 

A contract of service entered into by a father 
on behalf of his minor daughter is not enforce- 
able at law as it is void for want of considera- 
tion. 

The plaintiff, a minor girl, sued by her next 
friend, her father, for the recovery of damages 
alleged to have been suffered by her by reason 
ot a breach of contract of service entered into 
with the defendant. The defendant contended 
that as the plaintiff was a munor at that date 
of the contract, the contract was void in law 
and not enforceable :— 

Held, that under s. 11 af the Indian Contract 
Act, 1872, the contract was void, as the 

laimtif’s promise could not be enforced against 
er, and as her promise to serve supplied 
no consideration, for the contract. 


There being absence of consideration con- 
templated by the parties there was no contract 
between the plaintiff’s father and the defend- 
ant which was enforceable at law, and there 
was no breach of a contract in respect of which 
the plaintiff’s father or the plaintiff could sue 
for damages. The entire consideration for the 

nt was the plaintiff's promise to serve, 
but in fact the plaintiff's promise did not 
constitute any consideration in law and there- 
fore there was in law no contract. 

A contract of personal service does not 
stand on the same footing as a contract of 
apprenticeship or a contract of marriage of a 

or, 


The mere fact that the contract is for the 
benefit of the minor does not entitle the minor 
to sue on the contract. 

Ras RANI v. PREM ADIB. 
51 Bom. L. R. 256 (O. C. J.) 


——_——-§. 23. See CIFIL PROCEDURE CODE, 


s. 60. 5i Bom, L. R. 1024. 


———— 8. 28. See ARBITRATION Acr, 8. 34. 
- 51 Bom. L. R. 615 
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CONTRACT ACT, 8, 43—VJoint and several 
liability. 

Unlike English law the Indian law fs. 48, 
Indian Contract Act, 1872] makes all liability 
joint and several in the absence of any agree- 
ment to the contrary. It is, therefore, open 
to the promisee to sue any one or some of the 
joint promisors, and it is no defence to such 
a suit that all the promisors must have been 
made parties. 
JAINARAIN v. S ‘ 
51 Bom. L. R. 979 (F. C.) 


———§. 55—Agreemeni of sale—Sale price 
to be paid within fixed time with provision of 
monthly interesi—. note passed simultan- 
éously by, purchaser—Whether time essence of 
contract, ` 
The defendant, who had purchased certain 
roperty from the plaintiffs vendees, entered 
to an agreement with the plaintiff under 
which the defendant agreed to sell the property 
to the plaintiff for Rs. 2,000 to be paid at any 
time within three years with interest at 
Re. 0-14-86 per cent. per month. If the money 
was not paid, the defendant was at liberty 
to deal h the property in any manner he 
liked. On the day this agreement was execu- 
ted, the plaintiff passed a rent note in defendt 
ant’s favour in respect of the property pur- 
chased by him, agreeing to pay Rs. 17-8-0 
per month which roughly represented interest 
on Rs. 2,000. In a suit by the plaintiff for 
eee performance of the agreement to sell 
the property, the defendant contended that 
time was of the essence of the contract, and 
as the payment was not made within three 
ears, he was at liberty to do anything he 
iked with the property and the plaintiff was 
not, therefore, entitled to specific performance : 
Held, that as the hmount of the defendant 
was allowed to earn interest, the parties to the 
agreement regarded that time was not of the 
essence of the contract, and, therefore, the 
suit, which was filed within three years from 
the expiry of the period within which theamount 
wa3 t> be paid, was in time, and the agreement 
to sell could be specifically enforced. 
SANKALCHAND V. JOITABAM. 
51 Bom. L. R. 156. 


8.70. See RAILWAYS Act, S. 11. 
51 Bom. L. R. 927 (P. C.) 


CO-OPERATIVE SOCIETY. doing insur- 
ance business, assessment of income-tax on. 
See INCOME-TAX ACT, 8. 60. 

51 Bom. L. R. 692. 


CORROBORATION of one accomplice by 
another accomplice is not permitted. See 
Evmewce Act, 8. 183. 

51 Bom. L. R. 955 (P. G.) 


COUNSEL —Duty to Judge—Duty to himself. 
Counsel has a duty to the Judge, but he has 
also a duty to hi f and a duty to his client. 
It is unbefitting the digilty of the bar for any 
counsel to permit himself to be made a sort of a 
plable instrument in the hands of a Judge. 
It is not for counsel merely to watch which 
way the wind is blo and then to trim his 
ail according to that wind. 
Yusur o. BHAGWANDAR. 
51 Bom. L. R, 523 (O. C, J.) 
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COU RT-FEES ACT (VII of 1870), S. 7(xi) 
(ce). See Junisvicrion, Hian Court. 
51 Bom. L. R. 272 (O. C. J.) 


—————-S. 19—Anneatures A and B—Will— 
Probate duty—V aluation of deceased’s property— 
Deduction of deceased’s debts not subject to duty— 
“Debis due and owing from the deceased, payable 
by law owt of: the estate’—Whether time-barred 
debts of deceased are exempt from probate duty. 


The item of “ Amount of debts due and 
owing from the deceased, payable by law out of 
the estate” in annexture B to schedule III 
of the Court-fees Act, 1870, includes time- 
barred debts of the deceased. 

An executor is therefore entitled to claim 
exemption from payment of probate duty for 
time-barred debts of the testator in taking 
out probate of bis will. 

In re Sin HARILAL GOSALIA. 
51 Bom. L. R. 847 (O. G. J.) 


—————SCEH. IT, ART. 17 cl. (vil), Secs. 7(), 
13, 14, 15—Suit for partition—Appeal in such 
suit—Clause (vil) applies to appeal by plaintiff 
or defendant in such suit—Civil Procedure Code 
(Act V of 1908), Sec. 151—Power of Court to 
order refund of court-fees paid in excess. 


A suit for partition of property belonging to 
a joint Hindu family falls under ah: II, 
Art. 17, cl. (Lii), of the Court-fees Act, 1870, 
as amended in Bombay, and is cha ble witha 
court-fee of Rs. 15, irrespective of the conten- 
tions urged by the defendants in resisting the 
plaintiff's claim for partition. A suit for 
partition falls under cl, (vii) as “any other suit 
where it is not possible to estimate at a money 
value the subject-matter in dispute and whic 
is not otherwise provided for by the Court-fees 
Act.” 


If an appeal arises from a suit which falls 
under art. 17, the court-fee payable on the 
memorandum of appeal is the same as that 
payable on the original plaint in the suit. 

‘he article refers to an appeal arising from 
certain ed suits and makes no distinction 
as to whether the appellant is the plaintiff 
or the defendant. 


An appeal preferred by the defendant in a 
suit for partition against a decree based on the 
finding that the properties in suit are the 

roperties of the undivided family and do not. 

elong to the defendant as his exclusive 
properties, falls under art. 17, cl. (cii), as 
amended in Bombay. 


The Court has power, under s. 151 of the 
Code of Civil Procedure, 1908, to order refund of 
court-fees paid in excess either by mistake, 
inadvertence or oversight, even in cases not 
covered by ss. 18, 14 and 15 of the Court-fees 
Act, 1870. ' 

VISHNUPRASAD V. NARANDAS. 
51 Bom. L. R, 602. 


CRIMINAL PROCEDURE CODE (Act F of 
1898), S. 68—Ordinance XXIX of 1943, See. 6 
—Summons for examination of witnessea— 
Summons sent by ordinary post—Non-attendance 
of witnesses—Whether inference against accused 


' can be drawn from such non-attendance. 


ioi’ 


CRIMINAL PROCEDURE CODE, 8. 68 
—(Conid.) 


Where summonses issued by a Court for 
examination of witnesses are sent by post 
instead of sending them out as provided in s. 68 
of the Criminal Procedure Code, 1898, no 
inference can’ be legitimately drawn against 
the accused from the fact that there was no 
response from any of the witnekses to whom 
the summonses had been sent. 


Sections 68 and 69 ofthe Criminal Procedure 
Code, 1898, ensure a twofold safeguard for 
proper service ; firstly, by provi ing that the 
- service should be etfected by a police officer 
or an officer of the Court who should see that 
the summons is served in the manner provided 
in the Code and who should be able to report 
to the Court as to the manner in which the 
summons was actually served, and secondly, 
by authorising the serving officer to obtain a 
signed acknowledgment of the. service which 
should ordinarily be treated as very cogent 
evidence of service. ` 


The accused, in order to establish his case, 
applied to the Special Tribunal constituted 
under Ordinance XXIX of 1948, for the 
examination of certain witnesses. This appli- 
cation came up before the Tribiunal in the 
absence of the accused and his lawyers and 
the Tribunal directed the summonses to be 
sent by ordinary post. On the date the 
summonses were returnable it was found that 
two of the envelopes containing the summonses 
had come back from the Dead Letter Office, 
and with regard to the rest there was nothing 
to show whether they had been received by 
any of the addressees or by whom they were 
received. The accused made a fresh applica- 
tion for summoning these witnesses, but the 
Tribunal declined to summon them. In the 
order, the Tribunal laid stress on, first, that 
in spite of the fact that the evidence of these 
witnesses was so material to the defence the 
accused made no attempt to get into touch 
with them; and secondly, that none of the 

` witnesses on whose evidence the accused 
roposed to rely had answered the summonses. 
n their ju ent the Tribunal further 
stated that: “the fact that not a single one 
of these witnesses produced an answer of any 
sort`is a strong indication that the names [oi 
the witnesses] were in truth fictitious.” On 
the question whether the order made by the 
Tribunal coska under the circumstances, 
be supported #: law :— 


Held, (1) that the conclusion arrived at by 
the Tribunal was premature and it was unfair 
to draw it without giving g reasonable oppor- 
tunity to the accused to produce his evidence ; 


(2) that the refusal of the Tribunal to give 
the necessary ald to the accused in procuring 
the attendance of his witnesses was a contra- 
vention of the provisions of s. 257 of the 
Criminal Procedure Code, 1898, and amounted 
to denial of a valuable right which the law 
had conferred on an accused person ; and, 


(8) that in view of the serious irregularity 
in sending the summonses by post instead of 
sending them out as provided in s. 68 of the 
Code, no inference could be legitimately drawn 
against the accused from the fact that there 
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CRIMINAL PROCEDURE CODE, §. 68 
—(Contd.) 


was no response from any of the witnesses to 
whom the summons had been sent. 
Supam Komar Dorr v. Kana. 

51 Bom. L. R. 21 (P. G.) 


———-8, 69. See CRIMINAL PROCEDURE 
Cong, 8. 68. 


————S. 164—Statemenit—Evidence. 

A statement made under s. 164 of the 
Code of Criminal Procedure, 1898, can 
never be used as substantive evidence of the 
facts stated, but it can be used to support 
or zhallenge evidence given in Court by the 
person who made the statement (s.157 of the 
Indian Evidence Act).The statement made by 
an approver under s. 164 does not amount to 
corroboration in material particulars which the 
Courts require in relation to the evidence of an 
accomplice. Anaccomplce cannot corroborate 
himself: tainted evidence does not lose its 
taiat by repetition. Apart from the suspicion 
whch always attaches to the evidence 
of en accomplice, it is unsafe to rely implicitly 
on the evidence of a man who has deposed 
on oath to two difffferent stories. 

Baoponr Sanu v. Kine. 

51 Bom. L. R. 955 (P. C.) 
———S. 197—“While acting or purporting 
to 1ct in the discharge of his official duty” — 
Meming of the expression. 

The expression ‘while acting or purporting 
to act in the dis of his official duty” in 
3.197 of the Criminal Procediire Code, 1898, 
has the same meaning as has been ascribed to 
it in the case of Gill v. King (50 Bom. L.R. 487) 
Ac2ordingly, a public seryant can only be said’ 
to act or to purport to act in the discharge of 
his official duty if his act is such as to lie within 
the scope of his official duty. The test is 
whether the public servant, if challenged, can 
reesonabl 
of his office. 

PHANINDRA CHANDRA 0. KING. 
bl Bom. L. R. 440 (P. C.) 


———S. 203. See CRIMINAL PROCEDURE 
CODE, 8. 289. 51 Bom, L. R. 578. 


—Complaint—Discharge of accused 
—Fresh complaint on the same facts—Whether 
such complaint can be entertained. 


Generally, the discharge ofan accused person 
by a Magistrate does not rate as a bar to 
the institution of fresh criminal proceedings 
against him for the same offence, and it is, 
campetent for a Magistrate to entertain 
acother complaint on the same facts and to 
ecquire again into the case against the accused. 

Section 208 of the Criminal Procedure 
Code, 1898, enables a Magistrate to dismiss 
a complaint if there is no sufficient grpund 
fcr proceeding: In coming to a decision 
whether there is sufficient ground for pro- 
ceeding with the complaint, the Magistrate 
must take into consideration previous proceed- 
irgs, if any. Where an accused person has 
been discharged after consideration of al) the 
evidence produced by the complainant, and 


, & fresh prosecution is instituted thereafter on 


51 Bom, L. R.'21 (P. G.)* 


claim that what he does is in virtue’ 


ca 


i 
t 
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CRIMINAL, PROCEDURE CODE, S. 203 
—(Contd.) 


the same facts, the Magistrate cannot be said 
to have sufficient ground for proceeding with 
the complaint unless he is satisfied that some 
additional evidence is forthcoming, of which the 
complainant, was not previously aware or 
which it was not within his power to produce 
in the previous trial, or that there has been 
manifest error apparent on the face of the 
record or manifest miscarriage of justice. 
Hansapar v. ANANDA. 51 Bom. L. R. 585. 


————-—_-§. 257. See CRIMINAL PROCEDURE 
Cong, s. 68. 51 Bom. L. R. 21 (P. G.) 


S. 259—Absence of complainant— 

Discharge of accused—Whether Magistrate can 

revive proceedings—‘*Judgment”’ in 8. 369, 

meaning of—Reoival of proceedings without 

notice to accused, whether irregularity—Whether 

Magistrate bound, on revival, to start proceedings 
e novo. 


When a Magistrate discharges an accused 
person, under s. 239 of the Criminal Procedure 
Code, 1898, on account of the absence of the 
complainant, he does not apply his mind to the 
evidence in the case. The order is passed, 
not on a consideration of the merits of the case, 
but merely because the complainant was 
absent at the time fixed for the hearing of the 
case. Such an order of discharge is not a 
judgment within the meaning of s. 869 of the 
Code and consequently the Magistrate is not 
debarred from reviewing such an order. 

It is open to the complainant ın such a case 
to move a superior Court, under s. 436 of the 
Code, to set aside the order of discharge and 
direct further enquiry into the case. The 
section, however, is an enabling. section and 
does not take away the jurisdiction vested in a 
Magistrate to rehear the complaint. 

Tt is also open to the complamant in such a 
case to pursue still another course, viz. to file 
a fresh complaint. A fresh complaint can He 
on the same facts when the previous complaint 
has been dismissed under s. 203 or when the 
accused person has been discharged under s. 
258 ors. 259 of the Code. 

A distinction must be drawn between cases 
in which the order of discharge is passed after 
appreciation of the evidence with a view to 
determine the guilt or innocence of the accused 
and those in which the proceedings are ter- 
minated merely for some technical reason. such 
as the absence of the complainant. When a 
Magistrate has applied his mind to the facts 
of the case and discharged the accused, because 
in his opinion the evidence does not prima 
facie establish the guilt of the accused, the 
order amounts to a judgment within the mean- 
ing of s. 869, Criminal Procedure Code, and it is 
not open to a Magistnate to review it. In other 
cases, such as those falling under s. 259 of the 
Code, the order of discharge is not a decision 
given on merits and is not a judgment under 
a. 869, and consequently the Magistrate is not 
debarred from reviewing it, setting it aside and 
reviving the old complaint. 

Where a Magistrate discharges an accused 
merely on the ground of failure of the complam- 
ant to be present at the t'me of hearing, an 
order to revive the proreedings on the applica- 
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CRIMINAL PROCEDURE GODE, 8. 259 
—(Contd.) 


tion of the complainant within an hour of the 
discharge without notice to the accused is 
only an irregularity which does not vitiate the 
proceedings. 

Where a Magistrate orders revival of proceed- 
ings which he has dismissed for failure of 
complainant to appear, he need not hear the 
case de noo, but can start from the stage at 
which the proceedings had terminated. 

In re WASUDEO. 51 Bom. L. R. 578, 


—-———_S. 350(1)—Evidence partly recorded by 
Magistrate— Magistrate ceasing to exercise 
jurisdiction on retirement—Witnesses previously 
ezamined re-suemmonedandre-heard by succeedin 
Magistrate—Whether previous evidence of uch 
witnesses substantive evidence in case-—Precious 
evidence of witnesses not re-summoned and re- 
heard whether part of evidence in case. 


The preyious evidence of a witness, who is 
re summoned and re-heard under s. 850(1): 
of the Criminal] Procedure Code, 1898, recorded 
before a Magistrate who has ceased to exercise 
jurisdiction in the case, cannot be treated as 
substantive evidence in the case. 

Where, however, the accused has exercised 
his option’ only with regard to some of the 
witnesses, the evidence previously recorded 
of those witnesses, in regard to whom the 
accused has not made a demand that they 
should be re-summoned and re-heard, will be 
treated as part of the evidence in the case, 
and the succeeding Magistrate would be 
competent to act on that evidence. 

Section 350 of the Criminal Procedure Code, 
1898, gives rights both to the Magistrate 
and to the accused. The Magistrate may 
proceed on the evidence already recorded by 
his predecessor, supplemented or not by 
evidence recorded by himself, or if he does not 
wish to decide the case on the evidence partly 
or whouy recorded by his predecessor, he may 
re-summon the witnesses and recommence the 
inquiry or trial. His right to proceed with the 
case on the evidence already recorded is, 
however, subject to the right of the accused 
to demand that all or some of the witnesses 
should be re-summoned and re-heard. Under 
proviso (a) to the section the right of the 
accused is only to have the witnesses re-called 
and re-heard,-and rot to demand an entirely 
de novo trial, 


When, therefore, the accused claims thé 
privilege of re-summoning and re-hearing 
the witnesses, what has taken place previously 
is not completely wiped out. The previous 
proceedings cannot be completely wiped out, 
when the accused ‘exercises his right of 
re-calling the witnesses only with regard’ to 
some of them. 


The word ‘“re-heard’’ in the proviso means 
that the whole of the evidence of the witness 
is to be recorded again, le., he should be 
examined-in-chlef, cross-examined and re- 
examined. Merely exhibiting the previous 
deposition of a witness or reading it over to 
him and asking him scme further questions 
does not amount to rehearing a witness, and js 
not a sufficient compliance with the require- 
ments of the proviso. 
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CRIMINAL PROCEDURE CODE, S. 350 

(1) —{Contd.) 

As the whole evidence of a witness who is 
re-summoned is to be recorded again, his 
previous deposition before another Magistrate 
cannot be treated as substantive evidence in 
the case, although it may be used for contra- 
dicting any fresh evidence given by him under 
s. 145 of the Indian Evidence Act, 1872. 
EMPEROR V. PRANSHANKAR. 

51 Bom. L. R, 671. 


S. 369—“Judgment”—Meanting. 

The word “judgment, as used in the 
Criminal Procedure Code, is “the expression of 
the opinion of the J udge or Magistrate arrived 
at after due consideration of the evidence and 
of the arguments.” 
In re WASUDEO. 


——S. 436. See CRIMINAL PROCEDURE 
CODE, 8. 269. 51 Bom. L. R. 578. 


——_——-S. 491— Habeas corpus—Writ, 
Section 401(3) of the Criminal Procedure 
Code, 1898, does not bar the Court from ascer- 
taining whether a detention is in fact a deten- 
tion under the Bengal State Prisoners Regula- 


tion, 1818. 
51 Bom. L, R. 108. 


TIn re BIRPAL SINGH. 

—Habeas corpus, writ of—Person 
detained in custody for non-payment of income 
taz dues—Income-tax Art (XI of 1922), Sec. 46(2) 
—““Wühott prejudice to any other powers of the 
Collector in this behalf”—Interpretation of— 
Bombay City Land Revenue Act (Bom. II of 
1876), Secs. 13, 36—‘‘Rules,”” meaning of, in 
s. 13—Maxzimum period of detention—Procedure 
under s. 18—Presidency-towns Insolvency Act 
(ILI of 1909), Sec. 17—Ejffect of adjudication 
order on insolvent’s property vernment of 
India Act. 1935 (26 Geo. V, c. 2). Sec. 226— 
Power of High Court to interfere in cases of 
revenue. 

An application under s. 401 of the Criminal 
Procedure Code, 1898, for directions in the 
nature of habeas corpus, cannot be made on 
behalf of a person detained in custody for 
non-payment of income-tax dues. 

Saarncu AHMED 0. COLLECTOR OF BOMBAY. 
51 Bom. L. R. 589. 


————§. 492. See GOVERNMENT OF INDIA 
ACT, 8. 49. 51 Bom. L. R. 970 (P. G.) 


S. 526(8)—.4 pplication fer transfer— 
Application for adjournment cf case—Such 
application to be made in person or by advocate. 

The proper vay to approach the Court, 
unders. 526(8) of the Criminal Procedure Code, 
1898, is not by sending letters and telegrams 
to the presiding officer. The party must either 
appear in person before the Court or he must 
make such application as he wishes to make by 
a properly authorised agent. The sub-section 
itself contemplates the presence of the party 
or his advocate when an application for adjourn- 
ment is made, beeause it confers upon the 
Court a discretion before granting the adjourn- 
ment to require a bond to be executed by the 
party making the application in order to ensure 
that an application for transfer would be made 
within a reasonable time to be fixed by the Court. 
In re SHAMDASANI. 51 Bom. L, R. 107. 


51 Bom. L, R. 578. 
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CROSS-CONTRACT by a share-broker. 
See ARBITRATION. 
51 Bom. L. R. 499 (O. C. 3.) 


CROSS-OBJECTIONS—Revival— A bat e- 
ment of appeal—Death cf appellant. 


Where an appeal abates on the death of 
the appellant, the respondent cannot have his 
cross-objections heard under O.XLI, r. 22(4), 
of the Civil Procedure Code, 1908. 
ABDULLAFIYA V. MAHOMEDBIIYA. 

51 Bom. L. R. 241, 


CULVERT, widentug of, See Rareways Act, 
s. 11 51 Bom. L. R. 927 (P. CG.) 


DATTAKA CHANDRIKA —Madras province 
Authority. 

The Dattaka Chandrika is regarded as 
authoritative in the province of Madras. 


MornuswaMi v. CHIDAMBARA, 
51 Bom. L. R. 6 (P. C.) 


DECREE, compromise, violating s. 60 of the 
Civil Procedure Code and s. 28 of the Contract 
Act is not valid. See CIvIL PROCEDURE 


CODE, s. 60, 51 Bom. L. R. 1024. 
execution, Whether executing 
Court can go behind the decree. See EXECUT- 


mG COURT. 51 Bom. L. R. 936 (P. C.) 


DEFENCE OF INDIA ACT (XXXV of 
1939), S. 19. See DEREQUISITION. 
51 Bom. L. R. 797 (O. G. J.) 


DEFENCE OF INDIA RULES, r. 75(a). 
See DEREQUISITION. 
51 Bom. L. R. 797 (0. G. J.) 


DEKKHAN AGRICULTURISTS’ RELIEF 
ACT (XVII of 1879), S. 10A. See Boarnay 
AGRICULTURAL DEBTORS’ RELIEF Act, 1939, 
8.86, 51 Bom. L. R. 165, 605. 


—————-8. 13—Transfer of Property Act 
(IV of 1882), Sec. oO) Moraes conferring 
power of sale on mortgage on default—Sutt filed 
under 8. 15D—Decree declaring sum due on 
morigage—Non-exercise of option by mortgagor 
and mortgagee under 8. 16D(3)—Whether 
mortgagee entitled to exercise power of sale 
without intervention of Court. $ 


Once a suit is filed by a mortgagor who is an 
agriculturist under s. 15D of the Dekkhan 
Agriculturists’ Relief Act, 1879, the mortgagee 
cannot exercise his power of sale if such a 
power of sale is given to him under the mort 
deed so long as the suit remains pending and 
so long as the decree is not passed. But once 
the decree is passed declaring the amount due 
and the mortgagor has not exercised his option 
of redemption and the mortgagee has not 
exercised his option to ask for a decree for sale, 
under sub-s. (3) thereof, the mortgagee cannot 
be prevented from exercising his power of sale 
without the intervention of the Court under 
8. 69(Z)(c) of the Transfer of Property Act, 
1882. 

Gogsrnpraa Bros. y. OFFICIAL ASSIGNEE. 
51 Bom. L. R. 828. 
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DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACT, S. 15B. See DEKKHAN AGRI- 


8. 18. 
51 Bom. L. R. 828. 


—__—_---—§, 15D. See BOMBAY AGRICULTURAL 
DEBTORS’ RELIEF Act, 1989, s. 86. 
51 Bom. L. R. 165, 605. 


See CIVIL PROCEDURE CODE, S. 11. 
51 Bom. L. R. 234. 


— See DEKEHAN AGRICULTURISTS’ 
RELIEF ACT, s. 13. 51 Bom. L. R, 828. 


S. B3—Revision—Whether revision 
. ra extend to questions of fact—Failure of 
‘ustice-—Civil Procedure Code (Act V of 1908), 
Sec. 115 —High Court—Revision jurisdiction. 
A District Judge has jurisdiction, under 
3. 53 of the Dekkhan Agriculturists’ Relief Act, 
1879, to interefere with the finding of fact of 
the trial Court, provided he is satisfied that a 
failure of justice has resulted. This jurisdic- 
tion is not confined to questions of law only. 
Where a District Judge takes the view that a 
decision on facts is clearly wrong and that 
an impugned transaction is a mortgage and 
not a sale, there is a failure of justice and in 
such a case the District Judge would be entitled, 
under s. 58 to interfere with such a decision. 
In such a case the High Court will not 


CULTURISTS’ RELIEF ACT., 


interfere under s. 115 of the Civil Procedure ' 
51 Bom. L. R. 631. | 


Code, 1908. 

Konprsa v. DAGDU. 
DERE JUISITION—Revival of original 
tenancy 
from tenant’s possession—W hether tenant entitled 
to possession on derequtsitioning—Defence cf 
India Act (XXXV of 1939), Sec. 19—Defence 


` of India Rules, r. 75(a)—Ordinance XIX of 


1946—Regqisitioned Land (Continuance of 
Powers) Act (XVII of 1947)—Transfer cj 
Property act (IV of 1882), Sec. 111—Implied 
surrender—Termination of lease—Frustration 
of adventure. 

Where Government requisitions premises, 
under statutory powers, in the occupation of a 
tenant, the tenancy does not thereby come to, 
an end. On she agen, óf the premises 
by Government, the tenant is entitled to the 
possession of the premises. 

TARABAI V. PADAMCHAND. ` 
51 Bom. L. R. 797 (O. G. J.) 


DIRECTOR of company, public examination 
of. See COMPANIES Act,,8. 196. 
` 51 Bom. L. R. 510 (O. C. J.) 


DISMISSAL of police officer, 
MENT or Inpia ACT, 8. 240 (2). 
51 Bom, L, R. 425 (P. G.) 


——--——of workman, whether his re-instate- 
ment an industrial dispute. See INDUSTRIAL 
DISPUTES Act, 8. 2. 

51 Bom, L. R. 58 (O. C. J.) 


DIVORCE ACT (IV of 1849), 8. 2. See 
Bostsay Hieu-Counr RULES (0. 8.), r. 928. 
51 Bom. L. R. 129. 


———————— 8, 7, See Bompay Hicom Couar 
RuLes (0.8.), T. 928. 81 Bom. L. R. 129. 


See GOVERN- 
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DIVORCE ACT, S. 62. See Bomar Hiron 
Count RULES (0.8.), r. 928. 
51 Bom. L. R. 129. 


DOCUMENT, translation of. 

It is the duty of Courts in India to act upon 
the official translation of documents unless 
there is expert evidence which justifies the 
rejection of such translation. 

HARENDRA Lan v. Hex CHANDRA. 
51 Bom. L. R. 960 (P. C.) 


ELECTRICITY ACT (IX of 1910), S. 4(1)(a) 
—“Anything required under the Act’ —“By or 
under this <Act’’—Interpretation—Licence by 
Government—Revocation of licence—Opinion. of 
Government—Limiis of opinion—Court’s juris- 
diction to interfere. 

There is nothing in the language of s. 4(1)(a) 
of the Indian Electricity Act, 1910, or in the 
subject-matter to which it relates upon which 
to found the suggestion that the opinion of the 
Government is to be subject to objective tests. 
In terms the relevant matter is the opinion 
of the Government—not the grounds on which 
the opinion is based. The language of the 
sub-section leaves no room for the relevance 
of a judicial examination as to the sufficiency 
of the grounds on which the Government acted 
in forming an opinion. The question on 
which the opinion of the Government is relevant 
ig not whether a default has been wilful 
and unreasonably prolonged but whether there 
has been a wilful and unreasonably prolonged 
default. Upon this point the opinion is the 
ee and—if it is not for good 
cause displaced as a relevant opinion—uit is 
conclusive. But the area of opinion ceases 
there. 

The phrase “anything required -under the 
Act” in‘the sub-section means “anything 
which is required under the Act.” The ques- 
tion what obligations are imposed on licensees 
by or under the Act is a question of law. The 
section cannot be read as making the Govern- 
ment the arbiter upon the construction of the 
Act or as to the obligations it imposes. If in 
arriving at a conclusion it appears that the 
Government has given effect to a wrong appre- 
hension of the obligation imposed on the licensee 
by or under the Act, the result is that the 
Government has not expressed such an opinion 
as is referred to in the section. 

The performance of conditions of the schedule 
incorporated in the license by s. 3(2) (f) 
of the Act is required by the licensee “by or 
under the Act.” The scheduled conditions, 
unless excluded or modified, necessarily form 
part of the license to be granted under the 
Act; the licence 1s required to be operated in 
accordance with these conditions and not 
otherwise and the authority to opeiate the 
licence is derived from the Act. Performance 
of the scheduled conditions may not on a 
strict reading be required of the licensee ‘‘ y” 
the Act; it is clearly required ‘‘under’’ the 
Act. 

On June 26, 1924, the Government of 
Bombay granted a licence to predecessors-in- 
title of the Hubli Electricity Co., Ltd., (plain- 
tiff) to erate and supply electricity to the 
town of Hubli under the Indian Electricity 
Act, 1910, s. 4(1)(a) of which empowered the 
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Government to revoke the license ‘where the 
licensee, in the opinion of the Provincial 
Government, makes pita and uüressonably 

rolonged d ting doing saything requi 
br him. by or under this Act.” Thi “cence 
embodied statutory conditions, one of whìch 
made it compulsory on the licensee, after 
laying down ributing mains, to “continue 
to supply energy in accordance with the 
requisition” e upon him. In December 
1942 the plaintiffs informed their customers 
and the Government that they proposed to 
shut down their works altogethcr on 18th 
idem for the purpose of a thorough overhaul 
up to the end of the month. On April 3, 1043, 
the Government pointed out the insufficiency 
of the generetiog plant, and intimated to the 
plaintiffs that “there are sufficient grounds for 
revoking your licence under s. 47) of the 
Indian Electricity Act but it is pleased to 
permit the licence to remain in force under 
3. 4(2) of the Act” subject to certain conditions. 
The conditions were not complied with, and on 
January 28, 1844, the Government wrote tothe 

laintiffs that their licence was revoked as at 

ay 1, 1944. The plaintiffs having sued for a 
declaration that the revocation of the licence 
by the Government was invalid :-— 

Held, (1) that the Government held and 
sufficiently expressed the ee required by 
s. 4 (1)(a) of the Indian Electricity Act, and 
was, therefore, entitled to impose the condi- 
tions specified in the letter of April 8, 1943; 

(2) that the licence was effectually revoked 
by the letter of January 28, 1944. 

UBLI Exc. Co. v. Province or BOMBAY. 

51 Bom. L. R. 551 (P. G.) 


EVIDENCE ACT (I of 1872), S. 30—Con- 
fession—Co-accused. 

Section 80 of the Indian Evidence Act was 
introduced for the first time in the Act in 1872, 
and marks a departure from the Common 
Law of England. It applies to confessions, and 
not to statements which do not admit the guilt 
of the confessing’ party. The section seems 
to be based on the view that an admission by an 
accused person of his own guilt affords some 
sort of sanction in support of the truth of his 
confession against others as well as himself. 
But a confession of a co-accused is obviously 
evidence of a very weak type. It does not 
come within the definition of “evidence” 
contained ius. 8 of the Act. It is not required 
to be given on oath, nor fn the presence of the 
accused, and it cannot be tested by erosi- 
examination. It is a much weaker type of 
evidence than the evidence of an approver 
which is not subject to any of those infirmities. 
The section provides that the Court may take 
the confession into consideration and thereby 
makes it evidence on which the Court may 
act; but it does not say that the confession 
is to amount to proof. There must clearly be 
other evidence. The confession is only one 
element in the consideration of all the facts 
proved in the case ; it can be put into the scale 
and weighed with the other evidence. The 
confession of a co-accused can be used only in 
support of other evidence and cannot be mad 
the foundation of a conviction. : 
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The weight to be attached to a retracted 
confession must depend upon whether the Court 
thinks that it was induced by the consideration 
that the confession was untrue, or by realiza- 
tion that it had failed to secure the benefits 
the hope of which inspired it. 

Buosoni Sanu v. Kina. =. 
51 Bom. L. R. 955 (P. G.) 


S. 40. See BARODA MAHARAJA. 
51 Bom. L. R. 852. 


————S. 41. See BARODA MAHARAJA. 


51 Bom. L. R. 852.° 


s 68—Indian Succession Act 


(XXXIX of 1926), Sec. 63—Execution of will 


—Epamination cf one attesting witness—Wit-> 
ness establishing his own allestation only— 
Whether dus execution of will proved—Const- 
ruction—High Court in appeal in cases of wills 
acts as Couri of Conscience. 


The execution of a will does not merely mean 
the signing of it by the testatrix or putting 
her thumb impression on the document, but 
it means all the formalities required and laid 
down by s. 68 of the Indian Succession Act, 
1925. Therefore, if one of the attesting wit- 
nesses, who is permitted under s. 68 of the 
Indian Evidence Act, 1872, to prove the 
execution of the will, fails to do so, then his 
evidence has to be supplemented by the other 
attesting witness being called to prove. the 
due execution of the will. 


Section 68 of the Indian Evidence Act is not 
permissive or enabling. It lays down the 
necessary requirements which the Court has to 
observe in order that a document can be held 
to be proved. The principle underlying the 
section is that execution of the will must be 
proved by at least one attesting witness, that 
it is only an attesting witness who is entitled 
to prove the ,execution of the wil. It is a 
concession that the Legislature has made. If 
that concession does not result in complying 
with the mandatory requirements of s. 68, the 
only proper method is to call the other attesting 
witness, so that both the attesting witnesses 
are before the Court, and the due execution of 
the will is proved by the two attesting witnesses 
which are necessary before a will can becomes 
valid document. 


The High Court, in dealing with the case of a 
will in appeal, acts as a Court of Conscience. 
It is for the High Court to be satisfled whether 
the document put forward is the last will and 
testament of the testator. If it finds that the 
wishes of the testator are likely to be defeated 
or thwarted merely by reason of want of some 
technicality, as a Court of Conscience it would 
not permit such a thing to happen. The mere 
fact that the propounders of the will were 
negligent—-or even grossly negligent—in not 
comp with the requirements of a statute 
and pro the will as they ought to have 
done, cannot deter the High Court from calling 
for the necessary evidence in order to satisfy 
itself whether the will was_duly executed or 
not. ` 
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A will was executed by the testatrix by 
putting her thumb impression on it, and the 
execution was attested by four witnesses, 
The party propounding the will, in support 
of it, examined only one of these four attesting 
witnesses, although the other three weie 
alive. One of these three was subpoenaed and 
was present in Court but he was not examined. 
The attesting witness who was examined 
ie that the will was attested by him 
only :— ° 

Held, that the party propounding the’ will 
had failed to prove due execution of the will 
as required by s. 68 of the Indian Evidence 
Act, 1872. 

Vanu v, NATHU. 51 Bom. L. R. 245. 
———S. 71—Wil— Attestation. 
Section 71 of the Indian Evidence Act, 1872, 


provides that if the attesting witness denies | 
or does not recollect the execution of the | 
document, its execution may be proved by. 
other evidence. This is a sort of a safeguard | 


introduced by the Legislature to the manda- 
tory provisions of s. 68 of the Act, where it is 
not possible to prove the execution of the will 
by calling attesting witnesses, though alive. 


Section 71 can only be requisitioned when the: 


attesting witnesses who have been called fail 
to prove the execution of the will by reason of 
either their denying their own signatures, or 
denying the signature of the testator, or hav- 
ing no recollection as to the execution of the 
document. Thesection has no application when 
one attesting witness has failed to prove the 
execution of the will and other attesting wit- 
nesses are available who could prove the 
execution if they were called. 

Visnyu v. NATHU. 51 Bom. L. R. 245. 


——S. 92—Sale deed—Contemporaneous 
oral agreement to reconvey lands scld—Whether 
such agreement can be proved-—Findings of fact 
by trial Judge—Whether appeal Court can 
reverse them—Practice and procedure. 


In November 1982, the plaintiff and his 
father, in order to save their lands from salein 
execution proceedings, raised Rs. 6,000 by sale 
of their lands to defendants under a registered 
deed which evidenced an outright and uncondi- 
tional sale. On the same day the defendants 
leased the properties to the father-in-law of 
the plaintiff for 5 years. In 1987 the lease was 
renewed at a reduced rent for a further period 
of 8 years. In 1940 the plaintiff alleging that 
contemporaneously with the sale of 1932 there 
was an oral agreement that the properties 
should be reconveyed if the purchase price was 
repaid within 6 years which was later ex- 
tended by further 3 years, sued to enforce 
specific performance of the oral agreement :— 

Held, decreeing the claim, that the correct 
way of stating the position was that there was 
an outright sale, and that, upon the happening 
of a certain event, was to be followed by a 
reconveyance of what had been sold. The 
determining factor lay in’the ultimate shape 
of the agreement rather than in the process 
by which it was reached. An oral stipulation 
might be purely collateral to the written 
agreement which if had induced, and that 
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though both touched on a common subject- 
matter. Thus regarded, the oral agreement did 
not contradict, vary, or subtract from the terms 
of the sale-deed, nor did it add anything to 
it, It did not therefore attract the bar of s. 92 
of the Indian Evidence Act, 1872. 
VEERASWAMI vp. NARAYYA. ; 

51 Bom. L. R. 932 (P. C.) 


————§. 114, UL (b). See Evipencre Act, 
8. 188. 51 Bom. L. R. 955 (P. C.) 


——— 8S, 133—Criminal Procedure Code (Act 
V of 1898), Sec. 164—Accomplice endence—Inde- 
pendent corroboration—Siatement under 8. 164 
whether substantive evidence—Cenfession of co- 
accused—Evidentiary value. 


The law derived from reading s. 138 and 
s. 114, ill, (b), of the Indian Evidence Act, 
1872, together is that whilst it is not illegal to 
act upon the uncorroborated evidence of an 
accomplice it is a rule of prudence so univer- 
sally followed as to amount almost to a rule of 
law that it is unsafe to act upon the evidence 
of an accomplice unless it is corroborated in 
material respects so as to implicate the accused. 
The evidence of one accomplice cannot be 
used to corroborate the evidence of another 
accomplice. 

The law in India on the above subject is 
substantially the same as the law in England, 
though the rule of prudence may be said to be 
based upon the interpretation placed by the 
Courts in India on the phrase “corroborated in 
material particulars” in s. 114, fll. (b), of the 
Indian Evidence Act. 

The Courts should be slow to depart from 
the rule of prudence, based on long experience, 
which requires some independent evidence 
implicating the particular accused. The dan- 
ger of acting upon accomplice evidence is not 
merely that the accomplice is on his own 
admission a man of bad character who took 

rt in the offence and afterwards to save 
fimself betrayed his former associates, and 
who has placed himself in a position in which he 
can hardly fail to have a strong bias in favour 
of the prosecution ; the real danger is that he is 
telling a story which in its general outbne is 
true, and it is easy for him to work into the 
story matter which is untrue. He may 
implicate ten people in an offence, and the 
story may be true in all its details as to eight 
of them, but unfrue as to the other two, 
whose names have been introduced because 
they are enemies of the approver. The only 
real safeguard against the risk of condemning 
the innocent with the guilty lfes in insisting 
upon independent evidence which in some 
measure implicates each accused. 

BuuBonI SARD v. Kna. 
51 Bom. L. R. 955 (P. C.) 


——~——8. 145. 
Cope, s. 850. 


See CRIMINAL PROCEDURE 
51 Born. L. R. 671. 
"S, 157. See CROONAL PROCEDURE 


CoDE, s. 164. 
51 Bom. L. R. 955 (P. G.) 
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EXCESS PROFITS TAX ACT (XV of 
1940), S. 5—Jndian State—Profits. 

Under s. 5 of the Excess Profits Tax Act, 
1940, the Legislature has exempted profits 
which accrue in an Indian State from the 
purview of the Act. It is, therefore, open to 2 
subject in India, to start business in an Indian 
State deliberately and openly, knowing full 
well that if he makes profits he will not have 
to pay excess profits tax on those profits. 
Punsasial v. Comr., E. P. T. 

51 Bom. L. R. 715. 


————S. 10å—Business carried on in 
Indian State—Whether profits accruing from 
such business can be tawed under s. 10A. 

It is not open to an Excess Profits Tax Officer 
to tax profits arising in Indian State by 
resorting to his powers under s. 10A of the 
Act. 

Section 10A of the Act really aims at 
fraudulent acts on the part of an assessee. 
Although the word “fraud” is not expressly 
used, the obvious object of the Legislature 
ís that when an assessce who is Hable to pay 
excess profits tax enters into any transaction 
or transactions or takes resort to some sub- 
terfuge or device in order to avoid tax which 
he is liable to pay, then the Excess Profits 
Tax Officer can act under the powers conferred 
upon him by the section. But this does not 
apply to a case where the assessee is under no 
liability to pay the tax in respect of profits 
accruing outside British India. 

PUNJABHEA v. Comn., E. P. T. 
51 Bom, L. R. 715. 


———Sch. I, r. 12. 

The basis of the Excess Profits Tax Act 
is that substantially the very income which 
is Hable to tax for income-tax is also liable to 
tax for excess profits tax under the Excess 
Profits Tax Act. Hence, in order to arrive 
at the total income of the assessee for both 
purposes the question whether deductions are 
permissible under s., 10 of the Income-tax 
Act or not have to be considered. The Excess 
Profits Tax Act gives wider power to the 
Excess Profits Tax Officer and that is that 
although a deduction may be permissible under 
the Income-tax Act, he may still disallow it 
under the Excess Profits Tax Act. 
JeETHABHAI Himsi & Co. v. Conn. I. T. 

51 Bom. L. R. 708. 


EXECUTING COURT—Decree — Execution 
—Whether such Court can go behind decree. 

An execution Court cahnot go behind the 
decree under execution and question its correct- 
ness; but when the decree is silent and gives 
no indication as to what property should be 
sold in execution, it is permissible for the 
Court to look into the judgment in order to 
find out whether upon any issue properly 
raised and determined as between the parties 
interested the property brought to sale has 
been held to belong to the judgment-debtor. 
Bank or Briar v. SARANGDHAR SINGH. 

51 Bom. L. R. 936 (P. G.) 


—— Decree 
behind decree. 

The principle that the executing Court 
cannot challenge the validity of the decree 


under ezecution—Going 
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holds good only between the parties to the 
decree. The executing Court can decide the 
point about the validity of the a decree on an 
application by a third party. 
mas & S. M. Ry. vo. RUPCHAND. 
51 Bom. L. R. 1024. 


EXECUTION PROCEEDINGS are included 
in the term ‘ proceedings” as used in s. 18 
of the Bombay City Civil Court Act, 19-48, 
See Bombay CITY CIVIL COURT Act, 5.18" 

51 Bom. L. R. 276 (O. G. J.) 


EXTRA PROVINCIAL JURISDICTION . 


See Jara STATE. 
51 Bom. L. R. 841. 


FEDERAL COTRT (ENLARGEMENT OF 
JURISDIGT.ON) ACT (I of 1948), 8. 4— 
Objection that subject matter of appeal within 
Pakistan territory—Assertion by home State of 
Court thal territory within its territorial supre- 
macy—Whether Federal Court can entertain such 
objection. 

The Federal Court of India cannot entertain 
an objection based on the allegation that the 
land which is the subject-matter of an appeal 
before. it is within the territories of Pakistan 
when the home State of the Court is asserting 
that the area in question lies within the bounds 
of its territorial supremacy and is engaged in a 
dispute with Pakistan as io the correct 
boundary line. 

Mipnarore ZEMONDARY Co. v. PROVINCE OF 

BENGAL. 51 Bom. L, R, 866 (F. G.) 


FOREIGN trust. Sce TRUST, TOREIGN. 
51 Bom. L. R. 471 (0. G. J.) 


FOREIGNERS ACT (XXXI of 1945), 8. 3. 
See Barona Manarnasa. 51 Bom. L. R. 852. 


———S. ll. 


ACT (XLVI of 1947). 


Sec FOREIGNERS ACT, 8. 3. 
51 Bom. L. R. 852. 


FOREST TREES, income arising from sale 
of, whether agricultural income. See INCOME- 
TAX Act, S. 2. 51 Bom. L. R. 431 (P. G.) 


FORFEITURE of lease for non-payment of 


rent. See TRANSFER oF PROPERTY ACT, 
s. 111(9). 51 Bom. L. R. 987, 

of shares. See COMPANIES Act, 
8. 30. 51 Bom. L. R. 1012 (O. G. J.) 


FRAUD within the mean of s. 48 of the 
Civil Procedure Code. See Civ. PROCEDORE 
CODE, s. 48. 51 Bom., L. R. 608. 


GENERAL CLAUSES ACT (X of 1897), 
S. 3(43A)—Geovernor—Definition. 

The expression “Governor” used in the 
General Causes Act, 1897, as equivalent to 
“Provincial Government” does not refer to the 
Governor in his personal or individual capacity, 
but to the constitutional Governor who is the 
head of the provincial executive and in whose 
name all the executive authority of the 
Province is exercised. 

Rao v. ADVANI. 51 Bom. L. R. 342 (0.G.J.) 


s 
\ 


S 


1949.) 


GOOD TITLE, statutory tee of. See 
TRANBYER oy Prorenry Ace e, 60. 
51 Bom. L. R. 47 (0O. G. J.) 


_GOSAVIS—Dunglee Gosawees — Custom— 
Gosawee absolute owner of property—Chela 
has no right to property during Gosawee’s 
lifetime. 

' Among. the Dunglee Gosawees, there is a 
custom that the Gosawee for the time being 
is absolute owner of the property held by him, 
and he is at liberty to sell oF mortgage it. 
The chela of the Gosawee has no right to the 
property d the lifetime of the Gosawee. 

TLAL V. BIRBHANGIRJI. 


51 Bom. L. R. 477 (O. C. J.) 


GOVERNMENT OF INDIA ACT (26 
Geo. V, c. 2), S. 49—Criminal Procedure Code 
(Act V of 1898), Sec. 492—Advocate General— 
Appointment of Advocate General as Public 
Prosecutor—Whether Governor has power to so 
appoint. , 

It is a part of the executive authority of the 
Province to make appointments to the post 
of Public Prosecutor, and the executive au- 
thority of the Province being vested by s. 49 of 
the Government of India Act, 1935, in the 
Governor, he is entitled to appoint the Advocate 
General a Public Prosecutor, 

' BHAGWANDAS V. KING. 
51 Born. L. R. 970 (P. G.) 


——8. 104. See Boamay HARIJAN 
(REMOVAL OF SOCIAL DISABILITIES) ACT, 1047. 
51 Bom. L. R. 190. 


See BARODA MAHARAJA. 


———-S. 128(1). 
- 51 Bom. L. R. 852. 





—8. 176, Un: 

The expression “sue or be sued” in s. 176 
of the Government of India Act, 1635, is not 
to be construed in a narrow technical sense as 
referring only to those proceedings in a Court 
of law which can be initiated by the filing of a 
plaint. ‘To sue” in the context can only mean 
to claim a civil right in a Court of law by any 
legal procedure by which that civil right can 
be established. A writ of certiorari can in a 
proper case be issued inst the Provincial 
Government by the High Court of the Province. 

Section 176(1) of the Government of India 
Act, 1985, is to be read in two parts. The 
first part provides for the names in which 
the Dominion and the Provincial Governments 
may sue or be sued and constitutes the Domi- 
nion of India and the Provinces juristic 
persons for that purpose. The latter part 
provides the extent to which they can sue 
or be sued and that is the same extent to which 
the Secretary of State in Council might 
have sued or been sued prior to the Act. e 
word “sue” in the section has a wide meaning 
and includes a petition for writs. 

Rao o. ADVANI. 
15 Bom. L. R., 342 (O. G. J.) 


8. 226—-Act concerning revenue. 

The provisions of s. 226 of the Government 
of India Act, 1985, mean that if an officer does 
any act concerning the revenue or in the 
‘collection of revenue; bona fide and honestly 
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paper saa a LS OF INDIA ACT, S. 226 
—(Contd.) > 
believing that he is acting in accordance with 
his statutory powers, no suit or application in 
respect of s act can be entertained by the 
High Court, while exercising its _onginal 
jurisdiction, even if such act is illegal or even 
if in doing the act the officer has not followed 
the procedure prescribed by law. 
SHAIKH Anwep V. COLTER, OF BOMBAY. 

51 Born. L. R. 689 


————S. 240(2)—Indian Police Act (V of 
1861), Secs. 4, 7—Dismissal of Sub-Inspecior 
of Police by officer subordinate in 1ank to 
appointing officer—Sec. 240 whether statutory 
term of service and mandatory—Right cf dumissal 
whether condition of service within s. 243. 

Section 240(2) of the Government of India 
Act, 1985, though it obviously does not appl 
in the case of dismissal by the Crown itself, 
is a statutory term of the service of the Crown, 
and is mandatory and not permissive. 

The ht of dismissal is a condition of 
service within the meaning of s. 248 of the 
Government of India Act, 1983. 

As Sub-Inspectors of Police are not men- 
tioned in s. 4 of the Indian Police Act, 1861, 
under s. 7 of the Act there is no restriction 
excluding dismissal of a Sub-Inspector of 
Police by an officer subordinate in rank to the 
officer appointing him. 

N. W. F. PROVINCE v. SURAJ NARAIN. 
51 Bom. L. R. 425 (P. C.) 


————S. 243. See GOVERNMENT OF INDIA 


Act, 8. 240(2). 51 Bom. L. R. 245 (P. C.) 


———S. 306. - 

Section 806 of the Government of India 
Act, 1985, gives a personal immunity to the 
Governor of a Province from being sued in a 
municipal Court. This immunity extends 
to him even after he relinquishes the post of 
Governor. The immunity, however, does not 
extend to the Provincial Government. 

In the expression “in a personal capacity 
or otherwise” used in s. 806(1) of the Govern- 
ment of India Act, 1985, the words ‘personal 
capacity” mean “private capacity as an 
individual,” and “otherwise’’ means ‘public 
capacity” but again as an individual. 

Rao v. ADVANI. 
51 Bom. L. R. 342 (O. C. J.) 


GOVERNMENT TRADING TAXATION 
ACT (HI of 1926), S. 2—iIndtian Inceme-iaz 
Act (XI of 1922), Secs. 42, 48, 49B, 3, 4— 
Indian State—Gwalior Durbar—Trading within 
Indian territory—Loan advanced and interest 
on it payable in Grwalior—Loan advanced 
to company incorporated in British Intha, 
of which company Gwalior Durbar being sole 
gropridor- ee ee money brought into British 
ndia for invesiment—Whether interest on loan 
assessable to income-tax—Ccmmission earned 
by giving loan of money—Whether such com- 
mission amounts to income—Money lent on 
mortgage of houses—Houses purchased on Court- 
sales under morigage-decree—Shares and deben- 
tures purchased under like conditions—V helher 
such houses, shares and debentures assessable 
to income-taw—Refund of income-toz by Gwalior 
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GOVERNMENT TRADING TAXATION 
Act, 8. 2—Conid.) : 
Durbar—Income-taz _legislation—Eatra-terrt- 
torial operation—Whether such legislation ultra 

vires. 

The Gwalior Durbar carried on- various 
industrial and financial operations inside the 
State as well as in British India. It also carried 
on money-lending business in British India. 
In respect of its business operations in British 
India rt was assessed to income-tax, through 
its agent, for the year 1939-40, under s. 2 of the 
Government Trading Taxation Act, 1926, 
on the following items :— 3 

(1) A company called the Provident Invest- 
ment Co., Ltd., was incorporated in British 
India with headquarters in Bombay, all the 
shares in which were held by the Durbar or its 
nominees. The Durbar advanced to the 
company & sum of Rs. 50 lacs on the security 
of its first mo debentures of an equal 

- nominal value. Those debentures were de- 
posited with the Durbar at Gwalior, where 
the money was advanced and where also the 
interest on the advance was payable and paid. 
The company brought the borrowed money to 
Bombay and invested it there. The interest 
on the loan received by the Durbar at Gwalior 
during the accounting year amounted to 
Rs. 2,590,726. 

(2) The Gwalior Durbar, acting through its 

nt in Bombay, gave a loan of Rs. one 
crore to the Tata Iron & Steel Co., Ltd., in 
consideration of which it obtained in perpe- 
tuity (even after the loan was repaid) a two 
annas share in the commission paid to the 
Company’s managing nts, Tata Sons, Ltd. 
The loan was repaid, and during the accounting 
year the Durbar received through its agent in 
Bombay 2 sum of Rs. 8,57,112 as its two annas 
share in the commission. 

(8) During the Durbar’s money-lending 
transactions in Bombay and elsewhere the 
Durbar lent money on mortgages of immoveable 
properties in India. Some of the mort- 
gagors failed to repay the money and interest, 
and the Durbar obtained decrees for sale of the 
properties. In execution of those decrees the 
Durbar purchased the properties at Court 
auctions. The income from those properties 
amounted to Rs. 18,862 during the year. 

(4) The Durbar advanced a sum of money 
to the Sir Shapurji Broache Mills, Ltd. On 
failure of the mills to repay the loan, the 
Durbar accepted in lieu thereof 75,212 shares 
of the mills. The Durbar received a sum of 
Rs. 1,88,030 as dividends on those shares. 

(5) Under circumstances similar to the 
above item, the Durbar came to hold Shares 
in the C. P. Cement Co., which fetched divi- 
dends aggregating to Rs. 88,477. 

(6) The Durbar held shares in public 
companies in Bombay, which brought in 
Rs. 11,52,859 as dividends during the year. 
The Durbar claimed that in respect of those 
shares it was entitled to a set-off or refund of 
income-tax deemed under the provisions of 
a. 49B of the Indian Income-tax Act, 1922, to 
have been paid by it. 

On a reference to the High Court, it was 
held that the Durbar was properly assessed 
to income-tax, under s. 2 of the Government 
Trading Taxation Act, 1926, in respect of 
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GQVERNMENT TRADING TAXATION 
ct S 2—(Contd.) i 

items (1) to (5), and that the claim to refund 

under item (6) was not admissible. On appeal 

to the Federal Court :— 

Held, (by Kania C. J., and Fazl Ali, Mahajan 
and Mukherjea JJ., Sastri J. dissenting) 
that the assessment of the Durbar to income- 
tax m British India was properly made, -with 
respect to item (1). 

Held, further, (1) that, item (2) was properly 
assessed to income-tax ; p 

(2) that, as regards item (8), in the absence 
of a findng by the Commissioner that the 
properties purchased by the Durbar at Court 
sajes formed part of the trading assets of the , 
Durbar, the assessment could not be upheld 
and the Durbar was not liable in respect of the 

_income of the properties for the year of 
assessment ; 

(3) that, with respect to items (4) and (5), 
in view of the findmg that the shares and 
debentures continued to be the trading assets 
of the Durbar, the tax was properly levied on 
these items; and 

(4) that, in reference to item (6), by virtue 
of the Government Trading Taxation Act, 
the Durbar had not become an assessee or an 
individual liable to tax under the Income-tax 
Act, generally, but only to a limited extent 
and for a limited purpose it was made liable 
to taxation, and was therefore not entitled 
to claim refund under 8. 48 of the TIncome-tax” 
Act. 

Wapu vu. Comer. I. T.51 Bom. L. R. 287 (F.C.) 


GWALIOR DURBAR, trading by.- See 
GOVERNMENT TRADING TAXATION ACT, 8. 2. 
G 51 Bom. L. R. 287 (F. G.) 


HARIJAN. See BomsaY Hanwan (REMOVAL 
or SOCIAL DISABILITIES) Act, 1947. 
51 Bom. L. R. 100. 


HIGH COURT—VJurisdiction—Ousting of. 

Where the Legislature ousts the jurisdiction 
of the High Court, the Janguage used by the 
Legislature must be very strictly construed 
and the Court must lean against holding-that 
the Legislature has attempted to oust the 
jurisdiction of the High Court except in those 
classes of cases which are clearly and specifi- 
cally indicated by the Legislature. ` 
Smvst Buara & Co. v. KANJI. 

51 Bom. L. R. 575 (O. G. J.) 


HINDU LAW. ADOPTION—Giving in 
adoption—Who may give in—Burden of proof — 
Dattaka Chandrika—Madras School —Sudras 
Adoption of married man—V alidity of. 

Under Hindu law the only persons who can 
give a son in adoption are the father and 
the mother, and in the lifetime of the father 
the mother cannot act without his permission. 

The burden of proving an adoption rests on 
him who asserts it, and the burden is a heavy 
one. 

According to the Datteka Chandrika, which 
is regarded as authoritative in the province 
of Madras, marriage concludes the period with- 
in which a Sudra may be adopted. - 
Muriruswaan 0, CHIDAMBARA. 

à . 51 Bom. L. R. 6 (P. C.) 


- SHIVPRASAD V. 


-1949.]. | - 


HINDU LAW, ADOPTION—(Contd.) 
——-—Hving away son in adoption—— 
eee giving 
her lunatic and incapable of giving consent. 
_ Under Hindu law, a son Tay He 
adoption by his natural m 


er du the 


lifetime of his father, who is a lunatic and who ' 


is incapable of consent. 
ATWARLAL, 


51 Bom. L. R. 734. 


: Mother — Limit upon widon's 
power of adopiion—Deceased son leaving widow 
and son—Whether widow's. power to adopt 
revived on death of her grandson and sons’ 


` One B died leaving a widow A and a son K. 
Then K died lea his widow V and a son C. 
After the death of C and then of V, A adopted 
a son to her husband B. On the question 
whether the adoption was valid :— 

Held, that A’s power to adopt had come to an 
end and was extinguished, ‘as on the death of 
K there was his widow V and a son C capable 
of continuing B’s line; that the fact that both 
C and V died did not bring about a revival of 
A’s power to adopt, and, therefore, the adop- 
tion made by A was not valid. ` : 
SHamrmao v. Barwnao. 51 Bom. L. R. 466. 


Widow of coparcener—Watan 
property held by two brothers—One brother 
dying leaving widow and son-—Son dying 
`~ unmarried—Adoption by widow—Whether adop- 
ted son entitled to share in watan property. 

Certain watan property devolved upon two 
brotherseS and G after the death of their 
father who owned it. G died leaving a widow’ 
and a son, who died unmarriéd. The widow 
then made an adoption. On the question 
whether the adopted son was entitledto a half 
share in the watan property, it was contended 
by S that the normal rule of Hindu law of 
succession did not apply to watan property 
which was governed by the Bombay Heredi- 
tary Offices Act, 1886 :— 

Held, that as the claim of the adopted son 
was not through the widow but was put 
forward as the male heir of G who was nearer 
in succession than S, the adopted son was 
entitled to the watan property as the widow’s 

ower to adopt was not exhausted. Z 
BIPATRAO 0. PARVATIBAI. ; 
' 61 Bom. L: R. 162. 
Widow of = coparcener——Joint 
Hindu family—Joint family property priton 

‘ between ihe last coparcener and his son— 
Subsequent adoption by widow coparcener— 
Dioesting of estate on adoption. 

Under Hindu law, an adoption by the widow 
of a deceased coparcener divests the joint 
family estate which has already been parti- 
tioned between the last surviving coparcener 
and his son. 

Tatya v. RATANBAI. ei ; 

51 Bom. L. R. 870 (F. C.) 


——--— Widow of gotraja sapinda adopt- 
ing to husband belonging to joint family, after 
death -of sole surviving coparcener—Whether 
such adoption displaces title acquired on in- 
heritance from last suroiving coparcener, 

L. R88 
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Under Hindu law, adoption by the widow of 

a gotraja sapinda, whose husband was a member 
of.a joint family, after the death of the sole 
surviving coparcener, has the effect of divestin 
the property and displacing any title bas 
merely on inheritance from the last surviving 
coparcener. 
FAIBA 0. JORUBHA. 51 Bom. L. R. 140. 
~ Divesting of estate—Share acquired 
by grandson on partition between grandfather and 
uncles—Subsequent adoption — Whether pro- 
perty acquired on partition divested. 

Under Hindu law property acqui by a 
person on & partition mea Ea Yas 
grandfather and his uncles is not divested on 
his subsequent adoption. 

Certain property came to the share of F on a 
partition between his grandfather and his 
_ uncles, his own father being dead. F mort- 


’ gaged the property to the defendant, F was 


` thereafter given in adoption. The defendant 
obtained a decree against F on his mortgage 
and purchased the property in execution 
_ procee . The natural mother of F then 
i Brea a suit against the defendant contending 
that on F’s adoption the equity of redemption 
: in the mortgaged property was divested from 
; F and became vested in her, and as she was 
: not a party to the suit, the mortgage decree 
l was not binding on her. On the question 
whether on the adoption of F the equity of 
1 redemption became divested :— 
‘Held, that as F had acquired the propety 
- absolutely on partition, it did not get divested 
on adoption. - 
BAHINABAI Y KISANLAL. 51 Bom. L. R. 825. 


————DAUGHTER’S DAUGHTER is 
entitled to inheritance in preference to sister. 
See EONDU Law or INHERITANCE (AMENDMENT) 
ACT, 8.2. - 51 Bom, L. R. 813. 


——---GOSAVIS—Dunglee goasavis—Cus- 
tom—Gosawaee absolute owner of property— 
Chela has no right to property during Gosawee’s 
lifetime, ; 

_ ‘Among the Dunglee Gosawees, there is a 
‘custom that the Gosawee for the time being 
is absolute owner of the property held by him, 
.and he is at liberty to sellor mortgage it. 
The chela of the Gosawee has no right to the 

roperty during the lifetime of the Gosawee. 

mraman v. BIRBHANGIRJI. 

51 Bom. L. R. 477 (O. G. J.) 


- ILLEGITIMATE SON-—Regencrate 
classes—Imparitble properiy—Whether illegiti- 
mate son entitled to maintenance after father’s 
death out of impartible of property. 

: Under Hindu law, among the Sudraa, an 
illegitimate son does not acquire at his birth 
any right to e share in his father’s estate in the 
same way as a legitimate son can do. During 
his father’s life time he can take a share only 
by father’s choice. He cannot enforce a 
partition. On the father’s death he succeeds 
‘to the father’s estate as a coparcener with the 
legitimate son. The share of inheritance given 
-to him is not merely in lieu of maintenance but 


i 
t 
i 
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HINDU LAW, ILLEGITIMATE SON 

—(Conid.) 
in recognition of his status as a son, and the 
share to which he is entitled is a half of that 
which he would have taken had he been 
legitimate. 

Amongst the three regenerate classes of 
Hindus, an illegitimate son is not a coparcener 
or a co-owner of the joint family estate. He is 
entitled to maintenance only, which is awarded 
to him in lieu of inheritance and in recognition 
of his status as a son. If the property though 
it may be ancestral or joint family property is 
impartible even a legitimate son cannot, during 
the lifetime of his father, claim any interest or 
Tights in it, apart from the right to maintenance 
given to him by custom which has been judi- 
cially reco, Heis not aco-sharer with his 
father. The income from the estate is the 
absolute property of his father. He cannot 
ask for partition or separate possession of a 
share of the estate. If fie is the eldest son, he 

es the right to succeed to the estate 
by survivorship. This right can also be 
defeated by the father by alienating the 
property. The other legitimate sons do not 
enjoy even this right, unless the eldest son dies 
without male issue. They are not entitled to 
any share in the estate or its income. An 
illegitimate son is not in, and cannot be given, 
any higher position. He is awarded mainten- 
ance by reason of his being disqualified from 
receiving a share in the inheritance, which he 
would have been entitled to get if he had been 
legitimate. In lieu of exclusion from inherit- 
ance, he is entitled to receive maintenance as 
long as he lives and not only until he attains 
majority. In impartible property all legiti- 
mate sons are not entitled to inheritance. 
Consequently, the basis of the claim of an 
illegitimate son to maintenance goes. Custom 
may confer upon an illegitimate son a right to 
maintenance; but in the absence of such 
custom, he is not entitled to any maintenance 
as of right.- ” 
HARISINGHJI 0. AJITSINGLI. 
51 Bom. L. R. 770. 


——IMPARTIBLE PROPERTY— 


Joint family property. 

A property does not cease to be joint family 
property merely because ‘it is impartible. 
The only characteristic of joint family property 
which it retains is that the members of the 
family possess the right to take property by 
survivorship, and the estate devolves “upon 
that person who in fact and in law being joint 
in respect of the estate is also the senior member 
in the senior line.” 

The holder for the time being of an impartible 
estate has complete right of disposition over 
the property and can transfer it absolutely by 

ift, will or otherwise, unless his right is 
restricted by custom or the nature of the tenure 
of his estate. 

The income of an impartible estate belon 
absolutely to the holder of the estate for the 
time being and is not the income of the-un- 
divided family. The holder does not receive 
it as manager on behalf of himself and the 
other members of the family. 

HARISINGJI V. AJTTSINGJI. 
51 Bom, L. R. 770. 
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-Succession —Daughter’s daug 
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HINDU LAW, MAINTENANCE—Wife— 
Husband ing concubine in separate house-— 
Right of wife to maintenance—Hindu Married 
Women’s Right to S Residence and Mainte- 
nance Act (XIX of 1946), Sec. 2. X 


Under Hindu law a wife is entitled to sepa- 
rate residence and maintenance where the 
husband brings in a concubine though she 
is made to live in a separate house, 

MArLAWwAaA o. SHIDDAPPA. 
51 Bom. L. R. 811, 


——_-— SISTER is superseded by daughters 
daughter in inheritance. See Hovpu Law or 
INHERITANCE (AMENDMENT) ACT, 8. 2. 

51 Bom. L. R. 873: 


——--—SUDRAS, adoption among. See 
Hinou Law, ADOPTION. 
51 Bom. L. R. 6 (P. G.) 


——~--—SURRENDER—Rasic principle of— 
Whether effective where property surrendered 
held adversely to widow—Reversioners whether 
entitled to possession immediately on surrender. 


Under Hindu law a surrender by a Hindu 
widow is not so much a transfer or an assign. 
ment of her life interest to the next rever- 
sioners as a renunciation in favour of the next 
reversioners. The basic principle of surrender 
is the destruction by the widow by her volun- 
tary act of her life interest in her husband’s 
estate. The act of transfer or the act of 
conveyance is a subsidiary thing to which the 
same importance cannot be attached as the 
destruction of the life estate. 


A Hindu widow is entitled to surrender her 
life estate in favour of the next reversioners 
even though others have completed their title 
with regard to that estate by adverse pos- 
session. e 


` The reversioners in whose favour a widow 
has surrendered her life estate are entitled to 
possession of these properties immediate} 
and-they are not bound to wait till the dea 
of the widow. 
NatTVARLAL y. DADUBIAI. 

51 Bom. L. R. 803 (F. B.) 


HINDU LAW OF INHERITANCE 
(AMENDMENT) ACT (JIT of 1929), S. 2— 
r—Stster— 
Preferential heir. 

After the enactment of the Hindu Law of 
Inheritance (Amendment) Act, 1929, under s, 2 
thereof the daughter’s daughter is entitled to 
succeed in preference to the sister. 


The position assigned to the sister in the 
order of succession in the Bombay Province. 
prior to the passing of the sald Act is not 
saved by s. 8(a) of the Act. Local law as 
enunciated in the Smritis or the commentaries 
or as accepted in judicial decisions on the 

h of Smritis or commentaries must 
obviously be distinguished from local custom or 
usage which seeks to modify the said local law, 
It may perhaps be that in some cases where 
later, commentators put a different gloss on 
the words of the mritis they wanted to 


a res 
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HINDU LAW OF INHERITANCE 
(AMENDMENT) ACT, S. 52—(Contd.) 


recognise certain customs which bad grown in 
the meanwhile and the attempt on their 
part was to make the sald customs a part of 
the local law itself by differently interpreting 
the text of the smritis. But once any provi- 
sion of law was included in the commentaries 
which themselves constitute a source of 
Hindu law that provision has to be recognised 
by Courts of law without proof of any custom 
on which the interpretation of the particular 
text of the Smirtis adopted by the com- 
mentary may conceivably be found to be based. 
‘Such a provision when included in the com- 
mentary really becomes a part of the local law. 

The original texts on this question considered 
and observations of rr seam J. in Shidra- 
mappa v. Neelavabat, (85 Bom. L. R. 897), dis- 


approved. 
HU v. MAHAKORE., 51 Bom. L. R. 813. 
————-§. 3. See HINDO Law or INHERIT- 


ANCE (AMENDMENT) Act, 8. 2. 
51 Bom. L. R. 813. 


HINDU MARRIED WOMEN’S RIGHT 
TO SEPARATE RESIDENCE AND MAIN- 
TENANCE ACT (XIX of 1946), S. 2. See 
Hou Law, MAINTENANCE. 

51 Bom. L. R. 811. 


HUNDI, presumption as to. See NEGOTIABLE 
INSTRUMENTS ACT, 8. 118. 
51 Bom. L. R. 219 (O. G. J.) 


ILLUSTRATION to a section. See Cox- 
STRUCTION OF STATUTE, ILLUSTRATION, 
51 Bom. L, R. 972 (P. C.) 


INAM. revenue, partition of shares in. See 
Bomaay Act II or 1868, s. 5(3). 
51 Bom. L. R. 238. 


INCOME-TAX-ACT (IX of 1922), 5. 2 
Managing agent of company part of whose in- 
come exempt from tax as agricultural income— 
Remuneration of m Siwed at certain 
percentage on net profits of company—Whether 
part of such remuneration proportionate to 
agriculturalincome of company, exempt from tag. 


Where an assessee receives income, not 

of a character to fall within the definitio 
of agricultural income contained in the Indian 
Income-tax Act, 1922, such income does not 
assume the character of agricultural income 
by reason of the source from which it is derived 
or the method by which it is calculated. But 
if the income received falls within the definition 
of agricultural income it earns exemption, 
in whatever character the assessee receives it. 
The assessee company was the managing agent 
of a company part of whose income was 
agicultural income and as such was exempt 
from income-tax under the Indian Income- 
tax Act, 1922, The remuneration of tbe 
assessee under the managing agency agreement 
was fixed at a certain percentage on the 
annual nett + proita of the principal company 
with a proviso that such commission should 
notin any year amount to less than a specified 
sum of money, 
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INCOME TAX ACT, 8, 52—(Conid.) 


The assessee claimed that as its remune- 
zaun wa Ea altea with reference. to the 

come o principal company, part of 
which was agricultural income, ERAN aa of 
the remuneration as was proportionate to 
the agicultural income of the principal company 
was itself agricultural income, and as such 
exempt from incame-tax :— 


Held, that as the assessee recetved remunera- 
tion under a contract for personal service 
calculated on the amount of orots earned 
by the principal company, payable, not in 
specie out of any item of such profits, but out 
of any moneys of the principal company 
available for the purpose, the remuneration 
was not agicultural income as defined by the 
Indian Income-tax Act, and was, therefore, 
not exempt from tax. 

PREMIER CONSTRUCTION Co. y., ComR. LT. 
51 Bom. L. R. 3 (P. C.) 


payable in respect of land 
used for al purposes—Interest on 
arrears of rent payable by statute-—Whether such 
interest exempi from tag. 

Rent is a technical conception, its leading 
characteristic being that it is a payment in 
money or in kind by one person to another in 
respect of the grant of a right to use land. 
Interest payable by statute on rent in arrear 
is not such a payment, It is not part of the 
rent, nor is it an accretion to it, though it is 
received in respect of it. The interest on rent 
is revenue, but it is not revenue derived from 


land. Therefore interest on arrears of rent 
payable in respect of land used for agricultural 
purposes is not exempt from income-tax 


as being agricultural income within the defini- 
tion of that phrase contained in s. 2(1) of the 
Indian Income-tax Act, 1922. 

The word “derived”? in s. 2(1)(a) of the 
Indian Income-tax Act, 1922, is not a term 
of art. Its use in the definition demands an 
enquiry into the ealogy of the product. 
But the enquiry should stop as soon as the 
effective source is discovered. 

Comer., I. T. ù. KAMAEKHYA. . 
51 Bom. L. R. 182 (P. C.) 


Forest trees growing naturally on 
land —Income derived from sale of such trees— 
Whether such income agricultural tneome—-Land 
used’ for agricultural purposes, what is —Rent 
of agricultural land recovered by usufractuary 
mortgagee, whether agricultural income. 

Income from the sale of forest trees growing 
on land naturally and without the intervention 
of human agency, even if the land is assessed 

‘to land revenue, is- not icultural income 
within the meaning of s. 2(Z) (a) of the Indian 
Income-tax Act, 1922, and hence is not exempt 
from income-tax under s. 4(2) (viii) of the Act. 

Though it must always be dificult to draw 
the line, yet unless there is some measure 
of cultivation of the land, some expenditure 
of skill and labour upon it, it cannot be said 
to be used for agricultural purposes within the 
meaning of the Indian Income-tax Act, 1922. 

Quaere: Whether land can be said to be 
used for agricultural purposes within s. 2 of 
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INCOME-TAX ACT, S.2—(Contd.) ~ 


the Indian Income-tax Act, 1022, it if has 
been planted with trees and cultivated in the 
re r course of agriculture. 

ether exemption is sought under s. 2(1)(a) 
or 8. 2(1) (b) of the Indian Income-tax Act, 
1922, the primary condition must be satisfied 
that the land in question is used for agricultural 
purposes: the expression “such land” in (b) 
refers back to the land mentioned in (a) and 
must have the same quality. 

The rent of agricultural land received by a 
usufructuary mortgagee is agricultural income 
not because he is a usufructuary mortgagee, 
but because, being a usufructuary mortgagee, 
he has gone into possession, and the rent that 
he receives is agricultural income. 

Mustara ALI v. Comer. I. T. 
51 Bom. L. R. 431 (P. C.) 


mS 4— Income aceruing outside British 
India—Applicability of 8. 42—Assessment of 
life insurance business under r. 2(b) of schedule— 
Whether third proviso of 8. 4 applicable. 

,_ The third proviso to s. 4 of the Indian 
Income-tax Act, 1922, does not apply to an 
assessment of the profits and gains of a hfe 
insurance business based upon a computation 
Ve income under r. 2(b) of the schedule to the 

t 


Commn., I. T. o. WESTERN Inpra &e. Co. 
51 Bom. L, R. 437 (P. C.) 


See INCOME-TAX ACT, 8. 2. 
51 Bom. L.R. 431 (P. C.) 


. 4{1). See Income-Tax Act, 8. 28. 


(6)(a). 51 Bom. L, R. 942 (P. G.) 
a. 4(3)—Income — Character of income 
unchangeable. 


Where an income bears a character which 
éxempts it from payment of tax in the hands 
of a company, the mere fact that the income 
is transferred to the shareholders in the shape 
of dividends does not alter its nature or charac- 
ter, and the income will still not be liable to 
tax, provided it falls within one of the categories 
under s. 4(3) of the Act. 

Paauran Suaar Wonrss v, Commr. I. T. 
51 Bom, L. R. 725. 


~ n 5-—Transfer of case to Income-tax 
Officer—-Whether re-transfer of it to another 
Officer permissible—Whether subs, (TA) retros- 
~ pective--Whether fresh notice necessary after 
re-transfer—Construction of statute—Declara- 
tion of procedure. 

A case which is once allocated or distributed 
to an Income-tax Officer, under s. 3(5) of 
the Indian Income-tax Act, 1922, can be 
subsequently re-allocated or re-distmbuted to 
another Income-tax Officer under the same 
sub-section. š i 

Section 5, sub-s. (7-4), of the Indian Income- 
tax Act, 1922, has no retrospective effect. 
It declares that re-issue of the notice under 8.22 
(2) ig not necessary after the transfer of a 
ease from one Income-tax Officer to another. 
Such a notice is not necessary in the case 
of a transfer before sub-s. (7A) was enacted. 
Sanurowanp y. Comm. I. T. 

- 51 Bom. L. R, 113. 
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———-—-S. 8 —Taz on securittes—Assessee 
borrowing capital and investing tt in tax free 
securities—Whether such assessee can claim 
exemption from tncome-tax—-Construction o. 
staiute—Taving statute—Proviso, function of. 

Under s. 8 of the Indian Income-tax Act, 
1922, an assessee is not entitled to deduct 
interest paid by him on his borrowings if he 
invests the sum so borrowed in tax-free 
securities. 

Reading s. 8 together with'its three provisos, 
it is clear that the first proviso applies only 
to securities which are not tax-free, and the 
only right of the assessee is to claim deduction ` 
with regard to interest on moneys borrowed by 
him when he utilises those moneys in investing 
them in securities on which he has got to pay 
tax. 

Broaca Co-op. BANK. v. Comer. I. T. 
; 51 Bom. L. R. 718. 


S. 9—Joint Hindu family—Family as 
assessee—Maintenance paid to widow in the 
family under decree of Court—Decree creating 
charge on family property for amount of main- 
tenance—Whether maintenance money can be 
exempted from tax on the family property. 

A joint Hindu family, paying maintenance 
to a widow in the family under a decree of the 
Court which creates a charge on the family 
property for the payment is entitled to 
exemption from payment of income-tax on the 
amount of maintenance so paid, under s, 9(1) 
(ip) of the Indian Income-tax Act, 1922. 
Comn., I. F. o. BHAYYA., 

51 Bon; L. R. 722. 


~S. 10(2)—Consequential loss policy— 
Money received under policy on destruction of 
property by fire—Such money is revenue receipt 
liable to pay income-taa. . 

A textile mill company took out a policy of 
insurance against fire and also took out another 
policy known as “‘consequential loss policy,” 
which indemnified it inst any loss of profits 
oot as 8, consequence of fire breaking out. 
The property he been destroyed by 
fire, the company received a sum of Rs. 14 lacs 
under the second policy. A question arose 
whether the amount was exempt from payment 
of income-tax under s. 10(2) of the Indian 
Income-tax Act, 1922 :— 

Held, thatthe amount was a revenue receipt 
subject to income-tax inasmuch as the amount 
represented the proftts which the company 
would have earned but for the fact that the 
fire had broken out and was available for 
distribution to its shareholders as dividends ; 
and that it did not represent a windfall, 
because the company was careful and cautious 
enough in the course of its business to insure 
itself against the contingency ofa fire breaking 
out. 

RacHuVANSHI Mms v. Com. I. T. 
51 Bom. L. R. 675. 


————S. 10 (2) (xii)—Capital sum—Reve- 
nue empenditure—Teat to deiermine—Construc- 
tion of documeni—Tagation cases. 

-The assessee company purchased a colliery 
with its assets for a consideration of Rs. 75,000 
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in cash, Rs. 25,000 in the shape of ordinary 
shares in the company, and commission to be 
aid year by year to the vendor at the rate of 
‘our annas per ton of steam and rubble coal 
and three annas per ton of slack coal raised 
from the colliery. The above arrangement 
was come toin modification of a previous 
agreement and correspondence between the 
-parties. During the relevant accounting period 
the company paid a sum of Rs. 9,849 to the 
vendor as commission. A question arose whe- 
ther the sum of Rs. 9,849 should be treated as 
a capital sum or a revenue expenditure :— 
* Held, (1) that to determine the true nature 
of the transaction between the parties not only 
the final agreement but the previous ent 
and correspondence between the parties should 
be looked into ; , 

(2) that the payment of Rs. 9,849 was in the 
nature of revenue expenditure and not a 
capital payment, because the payment made 
by the assessee company was a payment made 
for an indefinite period, a payment made in 
relation to the turnover of the company and 
not in relation to its profits and the payment 
had no bearing to any specific sum fixed as 
part of the price for the purchase of the 
undertaking. 

It is not necessary, in taxation matters, to 
construe documents from their purély legal 

It is open to the Court not merely ‘to 
look at the documents” themselves but 
consider the surrounding circumstances 80 a8 
to arrive at a conclusion as to what was the 
real nature of the transaction from the point of 
view „of two business men who were carrying 
out this transaction. In all taxation matters 
more emphasis must be placed upon the busi- 
ness aspect of the transaction rather than on 
the purely legal and technical aspect. 


A pure r may buy a going concern and 
may fix a certain price payable in a lump sum 
or by instalments. e mere fact ta 


capital sum is payable by instalments spread 
over a certain length of time will not convert 
the nature of that payment from a capital 
expenditure into a revenue expenditure. But 
the payment of instalments would always have 
some relationship to the actual price fixed for 
the sale of the particular undertaking. 

There may cases where, although in the 
hands of the vendor a particular receipt may 
be capital receipt, yet the purchaser it 
may be a revenue expen ree, 

Comer., I. T. v Korma &c. Co. 
51 Bom. L. R. 699. 


——-—-S. 10(2) (wo)—Ewcess Profits Taz Act 
(XV of 1940), Sch. I, r. 12—Commission paid 
to employees—Whether such commission can be 
exempted under the Acts—Procedure under s. 66. 


The assessee firm employs two persons on 
the salary of Rs. 125 and Rs. 111 respectively 
to serve in a branch shop opened by it. It 
subsequently to pay each of the em- 
ployees a co on at the rate of 20 per cent. 
on the net profits of the branch in addition to 
his respective salary, During the relevant 
accounting period the firm paid a sum of 
Rs. 6,000 as commission tọ the two employers 
In its assessment to income-tax and excess 
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profits tax the firm was allowed only Rs. 1,000 
for both the employees by the taxing authori- 


Held, (1) that the disallowance of Rs. 11,000 
by the Income-tax authorities was properly 
made under s. 10(2) (ao) of the Indian Income- 
tax Act, 1922, for.the sum would have been 
taken as wholly and exclusively paid for the 
purposes of the business of the assessee, if the 
authorities had been satisfied that in return 
for the payment the employees were rendering 
some special service to their masters; and it 
was open to the authorities to raise an inference 
that so large an amount could not have been 
paid.purely for commercial considerations ; 

(2) that inasmuch as the deduction of 
Rs. 11,000 was disallowed under the Income-tax 
Act itself, no question arose of disallowing it 
under r. 12 of sch. I to the -Excess Profits 
Tax Act, and therefore the assessment to the 
excess profits tax was valid, though no per- 
mission of the Commissioner of Excess Profits 
Tax was previously obtained. 

In every case it must be left to an employer 
to determine for himself, taking all circum- 
stances into consideration, in what manner he 
should remunerate his employee who is render- 
ing, certain services to him. But s. 10 of the 
Indian Income-tax Act, 1922, requires that 
whatever amount he pays to his employee must 
be paid wholly and exclusively for the purpose 
of his business, and it is for the Income-tax 
Officer to decide whether any remuneration 
paid by the employer to his employee was 
wholly and exclusively expended for the 
purpose of his business. Although there may 

an agreement to pay and the payment be 
actually made, it is ae to the Income-tax 
Officer to take into consideration various factors 
which would go to show whether the amount 
was paid as required by the section. For 
instance, the Income-tax Officer may take 
into consideration whether the monies were 
paid to a near relation of the employer. He 
may take into consideration the extent of the 
business and the particular services rendered 
by the employee which called for a special 
remuneration at the hands of his employer. 
He may take into consideration the quantum 
of the payment made with a view to decide 
whether the payment was or was not grossly 
out of proportion to the work done by the 
employee. If after taking these factors into 
consideration he comes to the conclusion that 
the payment was not made wholly and 
exclusively for the purpose of the business of 
the assessee, It would be open to him either 
to disallow the whole sum or a part of the sum 
paid, The question whether a particular sum 
was expended wholly and exclusively for the 
popen of such business must essentially 

a question of fact to be determined by the 
Income-tax Officer. It would, however, be 
open to the assessee to contend that the 
decision arrived at by the Income-tax Officer 
was based on no evidence at all. Ifthe assessee 
satisfies the Court that apart from the actual 
payment and the existence of the agreement 
there were no other factors which were taken 
into consideration by the Income-tax Officer, 
then the Cout would perhaps say that the 
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Income-tax Officer was not justified in coming 
to the conclusion he did, 
JETHABHAI Hires & Co. v. Com. I. T. 

51 Bom, L. R. 708. 


———-S. 18. See INCOME-TAX Act, 8. 28A. 
à §1 Bom. L, R. 725. 


——-—S._ 23(5)(a) —Income — Assessment— 
Foreign income of resident firm—Assessment of 
partner not ordinarily resident or a partner 
not resident. 

Where the total income of a resident and 
registered firm has been computed by including 
in it income profits and gains accruing or arising 
to it without British India in accordance with 
the provisions of s. 4(2)(b) of the Income-tax 
Act, 1922, as amended by the Indian Income- 
tax (Amendment) Act, 1989, and is thereafter 
apportioned among tts partners for inclusion in 
their individual assessment under s. 28(6) (a) 
of the Act, a partner who is “resident but not 
ordinarily resident” partner of the resident firm 
is not entitled to treat his proportionate share 
of the profits so included as profits accruing or 
arising to him to the benefit, of the second 
proviso to s. 4(1) of the Act. Similarly, a 
“non-resident” partner of the resident firm 
is not entitled to exclude from his total income 
such proportionate share of the profits of the 

. firm which accrue or arise to it without British 
India under s. 4(1) (c) of the Act. 
Bapzrrmas Daca v. Comr. I. T. 
51 Bom. L. R. 942 (P. C.) 


——_——S§. 23A—Agreement between assessee 
and State as to exemption from income-taæ, effect 
of-—-Undistributed income of income—-Liability 
to pay tax—Non-deduction of income-taw and 
super-taz from dividends paid to non-resident 
shareholders—Liability of company to pay— 
Character of income unchangeable. 

The assessee, a company for the manufacture 
of sugar, was incorporated in 1988 in the State 
of Phaltan as a private limited company with 
three shareholders ; but ıt was converted into a 
public limited company on September 17, 
1942. At the time of its incorporation in 1988 
an agreement was arrived at between the 
company and the Phaltan Darbar whereby the 
latter agreed not to levy income-tax on the 
company for a period of ten years from the 
date on which the company started its work 
of manufacturing sugar, and after the expiry 
of the period to levy the tex at a rate not 
ex ing one anna in a rupee on the net 
profits of the company. During the account- 
ing year ended September 80, 1938, the assessee 
company made a profit of Rs. 8,94,658, but it 
did not distribute any portion of it by way of 
dividends to its shareholders. On March 
15, 1944, the Income-tax Officer issued an 
order under s. 23A (1) of the Indian Income- 
tax Act, 1922, that the amount of Rs. 8,94,658 
should be deemed to have been distributed 
amongst the shareholders of the company and 
taxed accordingly. After its incorporation in 
1942 as a pubhe limited company, the company 
failed to deduct income-tax and super-tax 
from the dividends it paid to its non-resident 
shareholders, The Income-tax Officer issued 
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an order under s. 29 of the Act calling upon the 
company to pay those taxes to him. On 
appeal the. Appellate Assistant Commissioner 
of the Phaltan State decided against the com- 
prays A reference was made to the Kolhapur 

gh Court, but on the merger of the Phaltan 
State the reference was transferred to the 
Bombay High Court. On the reference the 
above two orders were questioned, and a’ 
further question was raised, whether the 
Appellate Assistant Commissioner of Phaltan 
was competent to decide the appeals as he was 
not appointed by the Central Government 
under s, 5(3) of the Act :— 

Held, (1) that the appointment of the 
Appellate Assistant Commissioner of Phaltan 
was valid, since under Phaltan Act ITI of 1941, 
the expression “Central Government,” in the 
Indian Income-tax Act, 1922, as applied to the 
State, meant the Phaltan Darbar, and the 
officer was appointed by the Darbar; 

(2) that the provisions of the agreement 
did not exempt the income of the company 
from taxation under s. 43) of the Act, because 
the agreement could only be regarded as an 
executive act of the Phaltan Darbar, which 
could not override and supersede a statute or a 
law of the country ; 

(8) that s. 28A(Z) of the Act came into 
operation as soon as there was an assessable 
tcome and there was no proper distribution of 
profits ; 

(4) that the company was assessable to 
income-tax and super-tax which it did not 
pay, and therefore no amount of tax could be 
deducted from its assessable income in order 
to determine whether the profits distributed 
were less than 60 per cent, of its income; 

(5) that, therefore, even on the assumption. 
that the agreement could be taken into 
consideration, the Income-tax Officer was 
competent to make an order against the 
company under s. 28A ; 

(6) that, as regards income-tax and syper- 
tax payable by the company on dividends 
paid to non-resident shareholders by virtue of 
8. 18(34) and (3D), the tax was recoverable 
from the company under s. 18(7) as if it was 
the assessee itself, inasmuch as the income did 
not fall within the exempted clause Jaid down 
in s. 4(38) of the Act ; 

(7) that the agreement could not be looked 
upon as & notification issued by the Phaltan 
State under s. 60 of the Act, giving exemption 
from income-tax to the income in question. 
PHaLTAN Sudar Works v, Commr. I. T. 

` 51 Bom. L, R. 725. 


————S. 23A(1}—Power to assess individual 
members of ceriain companies—Such powers to 
be exercised even whére no dividend is declared— 
Limitation to exercise of such power. 

The provisions of s. 28A(1) of the Indian 
Income-tax Act, 1922, apply not only where 
the profits and gains distributed as dividends 
by a company are less than sixty per cent. of 
its assessable income, but also where no divi- 
dends at all are distributed by the company. 
In such cases the Income-tax Officer has, 
subject to the limitations im by the 
section, the power to order that the undistribut- 
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ed portion of the assessable income of the 
company shall be deemed to have been distri- 
buted as dividends amongst the shareholders, 
and thereupon the proportionate share thereof 
of each shareholder shall be included in the 
total income of such shareholder for the 
pirpose of assessing his total income. The 
come-tax Officer has, however, to bear two 
factors in mind, viz. losses incurred in the 
revious year or the smaliness of the profit, 
th of which are absolute in their nature and 
have got to be judged per se without reference 
to any other factor that might be present. 

In determining whether an order should be 
made or not under s. 28A(Z), the Income-tax 
Officer has got to consider the actual profits 
made by the company, and not its assessable 
income, in other words, the actual accounting 

“profits and not the profits assessed to income- 
tax or super-tax. g 

An order made under s8, 28A is not subject to 
the limitation prescribed by s. 84(2) of the 
Income-tax Act. 

Sır KASTURCHAND Lrp. v. Comer. I. T. 
í 51 Bom. L. R. 687. 


| = —S. 25(4)—Discontinuance of business — 
Assessee’s share in income exempt from income 
taw—Whether such share can be taken into 
account in determining rate of income-taw— 
Whether super-taz can be assessed on such share. 

A sum of money, exempted from payment 
of income tax, under s. 26(4) of the Indian 
Income-tax Act, 1922, in the case of a dis- 
continued business, cannot be-included in the 
total income of the assessee for ascertaining 
the rate payable in respect of the income-tax. 

Under proviso (a) to sub-as. (3) and (4) of 
g. 25 of the Act, super-tax when pee 
becomes payable on the amount of share 
actually received by the asseasee on disconti- 
nuance of business, and not on the sum 


payable to him under the deed of 
partnership of the discontinued business. 
Comer., I. T. v Raw. 51 Bom. L. R. 118. 
—_—-—--—__Firm— Discontinuance of firm— 
Nem firm lade 10, oninu. business or od 
‘irm—LaAability of firm to pay super-tax ng 
Ua period of discontinuance ca business— 
Construction of statute—Amendment of Act, 
effect of. 

A firm which carried on business in paper 
and which consisted of two partners, father and 
daughter, came to an end on the death of the 
father on March 22, 1942. On April 1, 1942, 
* a new partnership was brought into existence, 
which carried on the business and which 
consisted of mother, the same daughter, and 
son-in-law, but it was dissolved on October 80, 
1942. In its assessment for the year 1942-43 
a claim was made that the firm was entitled to 
relief both with to income-tax and 
super-tax under s. 25(3) and (4) of the Indian 
Income-tax Act, 1922. The appellate 
Tribunal held that there was a succession to 
the business within the meaning of s. 25(4) 
of the Act, on April 1, 1942, and no tax was 

ayable within the of s. 25(4). 
When the case went back with the above find- 
ing, the. Income-tax Officer gave relief under 
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8. 25(4) to the assessee with regard to income- 
tax, but did not give any relief as to super-tax. 
It appeared that the firm had paid super-tax in 
the year 1919-20. On the question whether 
super-tax was payable on the income for the 
broken period, namely, between October 20, 
1941, the end of the previous year, and April 1, 
1942, the date of succession :— 

Held, (1) that construing the proviso to 
8. 25(4) the Act as if stood and giving 
to it its plain natural grammatical meaning, it 
could not be said that relief was intended to 
be given to those who had been assesged to 
super-tax under the Super-tax Act, 1920, 
but that it was only to be given to those asses- 
sees who paid pe ny for the rst time either 

‘or year b on April 1, 1920, or for 
the year beginning on April 1, 1921; 

(2) that, therefore, the firm was liable 
to pay super-tax for the period in question. 

e proviso to 8. 25(4) of the Indian Income- 
tax Act, 1922, provides two different standards 
for total income for the purposes of income-tax 
and total income for the purposes of super-tax. 
Although an asgessee may have exemption 
under 8. 25(4) as far as income-tax is concerned, 
he may not get exemption with regard to 
super-tax if he does not fall within the terms 
of the proviso. 

Koxapnoy v. Com. I. T. 51 Bom. L. R. 677. 


—S. 28—Amendment in 1940—Whether 
such amendment has retrospective effect—W hether 
8. 28 before its amendment applies to registered 


firm. 
Under s. 28 of the Indian Income-tax Act, 


1922, before it was amended on December 8, 
1940, a regintered firm committing a default by” 
not complying with a requisition under 8. 22(4) 
of the Act is not liable to pay penalty, because 
the penalty can be imposed only on those 
assessees who are liable to pay tax and a 
as hae firm is not liable to pay tax. 

e amendment made in s. 28 on December 
8, 1940, has no retrospective effect. 
Comr., I. T. v. Nazm & Sons. 

51 Bom. L. R. 696. 


——-S. 30—Appeal to Appellate Assistant 
Commisstoner—Appeal filed beyond time— 
Order refusing to condone delay in filing appeal 
—Whether such order is appeatable. 

There is no appeal to the Appellate Income- 
tax Tribunal from an order passed by the 
Appellate Assistant Commissioner refusing to 
condone the delay, under s. 80(2) of the Indian 
Income-tax Act, 1982, in presenting an appeal 
from assessment made by the Income-tax 
‘Officer. 

Under s. 80 of the Indian Income-tax Act, 
1922, an assessee has a statutory right to 
present an appeal within 80 days without any 
order being required from the Appellate 
Assistant Commissioner for admission of the 
appeal. If, however, ethe time prescribed 
expires, the statutory right to present an 
appeal goes; and an appeal can only be 
entertained provided it is admitted by the 
Appellate Assistant Commissioner after con- 
doning the delay. 

Coxe., I.T. vo. MYSORE IRON & STEEL Wonks. 
- 51 Bom. L. R, 684, 


1080 THE BOMBAY LAW 


INCOME-TAX ACT, 8.31—Appeal. - 


- Section 81 of the Act deals only with such 
appeals which are “presented within the 
prescribed period or admitted after the delay 
has been condoned. The procedure laid down 
in the section with regard to the hearing of 
appeals only applies to such appeals. 
Coar. I. T. v. Mysore Inon & Sreet Works. 
51 Bom. L. R. 684, 


See Incosre-rax Act, 
51 Bom. L. R. 687. 


———S. 34(2). 
s. 28A(1). 
————-8, 42. See GOVERNMENT TRADING 


Taxation Act, s. 2. 
51 Bom. L. R. 287 (F. G.) 


————8, 46(2). 

The words “without prejudice to any other 
powers of the Collector in this behalf’? in 
the proviso to s. 46(2) of the Indian Income- 
tax Act, 1922, show that irrespective of any 
action which the Collector may take to recover 
the amount of income-tax as an arrear of 
land revenue, it is open to him to exercise for 
the purpose of recovering the amount the 
powers which a civil Court has for recovering 
a decretal debt. In other words, the Collector 
has two remedies for recover the dues. 
The exercise by the Collector of the powers 
vested in a civil Court for recovering a decretal 
debt will not preclude the Collector from using 
the powers conferred upon him by the Bombay 
City Land Revenue Act, 1876. > 
Suarke AHMED v. COLLECTOR OF BOMBAY. 

51 Bom. L. R. 689. 


—————§. 48. See GOVERNAENT TRADING 
TAXATION .ACT, 8. 2. 
51 Bom. L. R. 287 (F. a 


S. 49B. See GOVERNMENT TRADING 
TAXATION ACT, 8. 2. 
51 Bom, L, R. 287 (F. C.) 


————S. 56.—Super-taw—Assessment. 

Section 56 of the Act lays down the ordinary 
normal method of assessing super-tax, which 
is that one must take the same total income for 
the purposes of super-tax as for the purposes 
of income-tax. There are, however, exceptions 
to this rule, one of which is in the proviso to 
s. 25(4). 
KwasBnoY v. Coarr. I. T. 

51 Bom. L. R. 677. 


——S. 60—Nolification under 3. 60— 
“Classes of income,” interpretation of—Co- 
operative society . doing insurance business— 
Assessment of income-tax on. 


The notification issued by the Central 
Government under s. 60 of the Indian Income- 
tax Act, 1922. applies both to co-operative 
societies which are not«doing insurance busi- 
ness and also to co-operative societies which 
are doing insurance business. In the case of 
the former, their profits are exempt from tax, 
but only those profits which do not fall within 
the ambit of the explanation, or, in other words, 
the Central Government in case of such socie- 
ties has given exemption only in the case 
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of certain kinds of income which do not fall 
under the heads set out in the explanation. 
In the case of co-operative societies doing 
insurance business, the Central Government 
has given exemption to the whole of the income 
derived by such co-operative societies, because 
the explanation has no application to the case 
of such societies. 


The expression ‘classes of income,” as 
used in the explanation means a category of 
income. It is a much wider expression than 
“heads of income.” 

Cower., I. T. v. B. B. & C. I. Ry. 
51 Bom, L. R. 692.. 


—— See ĪNCOME-TAX Act, 8. 28A. 
. 51 Bom. L. R. 725. 


——_S. 66—Reference — High Court. 
Section 66(2) of the Indian Income-tax 
Act does not warrant the High Court asking 
the Tribunal for their opinion on the questions 
of law that arise or on the case that is stated 
by them. Such opinion as they have is to be 
found and to be gathered from their decision. 


Where the Appellate Tribunal is asked either 
by the assessee or the Commissioner to state a 
case under s. 66(1), the statement of the case 
would contain the question of law which accord- 
ing to the Tribunal would arise out of their 
order. 


When the assessee or the Commissioner 
comes to the High Court under s. 66(2) of 
the Income-tax Act, it would be for the High 
Court after hearing the other side to determine 
what are the question or questions of law 
which would arise out of the order made by 
the Tribunal, and when a requisition 1s made 
by the High Court to the Tribunal to state 
the case t requisition should contain the 
question or questions of law which according 
to the High Court arise out of the Tribunal’s 
order. 


It would not be convenient for the High 
Court itself to formulate the questions which 
would arise for determination out of the 
questions of law in respect of which the Tribunal 
has to state the case. It would be much 
more convenient for the Tribunal itself to 
formulate the questions having in view what 
are the questions of Jaw on which the High 
Court requires a case to be stated. It is for the 
High Court alone to indicate to the Tribunal 
what are the questions of law and the only 
function of the Tribunal is, once a requisition 
is made upon it under s. 66(2), to formulate 
proper questions which arise out of those 
questions of law and to state a case which 
is germane to the questions of law indicated 
by the High Court. It would then be open 
to the High Court either to. answer the ques- 
tions as formulated by the Tribunal or, if the 

h Court feels that the questions ane not 
tly raised, to reframe or mo the 
nons, and answer those questions as 
reformulated or modified. 
JETHABHAI Hmn & Co. v. Cor. I. T. 
; 51 Bom. L.R. 708 
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INCOME-+TAX ACT, S. 66—(Conid.) 


Reference—High Court. 

The jurisdiction that the High Court- 
exercises in dealing with income-tax references 
is an advisory jurisdiction. It is a strictly 
limited jurisdiction, the limits of which are 
laid down in s. 66 of the Indian Income-tax 
Act, 1922. The nature of that jurisdiction 
is to advise on questions of law that arise out 
of orders made by the Appellate Tribunal. The 
advice tendered is based upon the provisions of 
law as contained in the Act. The Court is not 
functioning as a civil Court dealing with contrac- 
tual rights of parties. It is not open to the 
Court -to construe the Act in the light of any 
agreement arrived at between the parties. Ifany 
contractual rights arise out of the agreement, 
they can be enforced in a civil Court of law ; 
but they cannot be considered or agitated 
before an advisory tribunal. All that the 
tribunal can do is to look at the order which is 
made and challenged, and to consider whether 
it is justified by the mcome-tax law. 

PHALTAN Sucar Worxs v. Come. I. T. 
P 51 Bom. L. R. 725. 


———Sch., r. 2. 

Rule 3 extends to the life insurance business 
of all persons whether or not resident in 
British India. Rule 2(a) replaces the old r. 25 
which was confined to life insurance com- 
panies incorporated in -British India, but 
there is no such limitation in r. 2 which in terms 
draws no distinction’ between residents and 
non-residents. Unless the rule applies to 
non-residents, they would lose the valuable 
privilege confe by r. 8; nor would r. 4 
apply. Rule 2(b) is the only rule which enables 
profits and gains to be computed on the annual 
ave: disclosed by an actuarial valuation 
made for the last inter-valuation period ending 
before the year in which the assessment is to 
be made. Without r. 2(b) it would seldom 
be possfble in the case of a life insurance 
business to find “ more-reliable data’’ within 
T. 8. 

In the case of a life assurance business of a 
non-resident company, the consolidated state- 
ment of the Indian fund for the preceding 
triennium or quinquennium as the case may be 
affords ‘‘more reliable data” for computing 
profits and gains under r. 2(b), and the revenue 
account for Indian business for the preceding 
year affords “more reliable data” for computa- 
tion under r. 2(a), and the greater of the two 
computations can be accepted by the revenue 
authorities. 

Comn. I. T. 0. GREAT EASTERN LIFE ASSURANCE 

Co. 51 Bom. L. R. 938 (P. G.) 


—Sch,, r. 8—Sec. 10(1)—Non-resident 
insurance company—Rusiness done in British 
India—Assessmeni on profits made in British 
India—Mode of assessment—‘More reliable 
data” —Triennial actuarial valuation—Revenue 
account of Indian business. 
' The “more reliable data,” referred to in r. 8 
of the schedule to the Indian’ Income-tax 
Act, 1922, as amended in 1989, are to be 
employed for the computation of the profits and 
ins of the British Indian branches of a 
non-resident insurance company in accordance 


L. R. 69 


GENERAL INDEX, 


1081 


INCOME-TAX ACT, Sch., r.8—(Contd.) 


with the rules in the schedule appropriate to 
the case, including in the case of alte assurance 
business, r. 2. 

The application of the rules in the schedule 
must of necessity be controlled by reference 
to the subject-matter to be taxed. A non- 
resident is only liable to tax in respect of profits 
or gains which are either received or deemed to 
be received in British India, or which accrue 
or arise or are deemed to accrue or arise in 
British India. In calculating the profits and 
gains of the Indian branch of a non-resident 
company under r. 2(a) the gross external 
incomings and the management expenses are 
confined by the context to those of the Indian 
branch. 

In assessing the profits and gains of the 
Indian branch of an insurance company not 
resident in British India recourse must be 
had in the first instance to r, 8 which is the only 
rule dealing specifically with that subject. 
In the absence of “more reliable data,” the 
profits and gains must be computed on the 
proportionate basis laid down in the rule. 

that case no other rule is relevant, except 
for the purpose of computing the total world 
income which has to be apportioned. If there 
is “more reliable data,’ that is data more 
reliable for computing the profits and gains 
of the Indian busmess of the assessee than those 
on which the proportionate rule is based, then 
xr. 8 passes out of the picture and by virtue of 
8. 10(7) of the Act the computation of profits 
and gains must be made under the other rules 
in the schedule which are appropriate. 
Comer. I. T. v. GREAT EASTERN LIFE ASSURANCE 

Co. 51 Bom. L. R. 938 (P. G.) 


INDIAN INDEPENDENCE ACT, 1947, 
(10 & 11 Geo. VI, c. 30). See BENGAL STATE 
PRISONERS REGULATION (ADAPTATION) ORDER, 
1047, Art. 8. 51 Bom. L. R. 108. 


—See BARODA MAHARAJA. = 
51 Bom, L. R. 852. 


INDUSTRIAL DISPUTES ACT (XIV of 


1947), S. 2—“Industry” — “Employer” — 
“Calling? — “Undertaking’ — “Industrial 
disputes” — “Workman — Interpretation — 


Whether Western India Automobile Association 
at Bombay falls within puroicw of Act—Whether 
re-tnstatement of dismissed workmen ts industrial 
dispute—Appeal, right of—-Whether part 
brought in under O. XXVITA, r. 2, of the Ct 
Procedure Code (Act V of 1908) can appeal— 
Leave of the appeal Court to appeal. 


The word “unde: ,’ used in the defini- 
tion of Precrenceg A as contained in s. 2(7) 
of the Industrial Disputes Act, 1947, is some- 
thing different from business, trade or manufac- 
ture and is not confined to something done with 
a view to making profit. The word “calling” 
is sufficiently wide to include init activities 
not necessarily concerned with the profit 
motive. What is really emphasised in the 
definition is the relationship of employers and 
workers. 

Hence, the Western India Automobile 
Association of Bombay, which exists for the 
purpose of rendering services to its members, 
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IRDUSTRIAL DISPUTEE ACT, S. 2 

—(Contd.) 
falls within’ the purview of the Industrial 
Disputes Act, 1947. 

The definition of the term “employer” in 
s. 2(g) of the Act is not exhaustive and it only 
refers to the two classes enumerated in sub-cls. 
(i) and (it), viz. Government and local authority. 
‘The Legislature has not attempted to define 
“employer”? generally or for all purposes 
under the Act. 

The expression “industrial dispute,” as 
defined in s. 2(k) of the Act, includes the 
question of reinstatement of a dismissed 
workman. 

The term “workman,” as defined in s. 2(8) 
of the Act, includes a workman who is Gischare 
ed while the dispute, referred to the Tribunal, 
was going on. 

PROVINCE OF Bosrpay v. W. I. A. A. 
51 Bom. L. R. 58(0. CG. J.) 
On appeal 51 Bom. L. R. 894 (F. CG.) 


—— Employer, definition of — 
Whether Act apples to pricate employers— 
“Industrial dispute,” definition of—Whether 
includes dispute as to reinstatement of dismissed 
employees—Construction, 

The Industrial Disputes Act, 1947, applies 
even to cases of private employers and is not 
limited to cases where either the Central or the 
Provincial Government, or a local authority 
is the pre: i 

The definition of the term “employer” given 
in s. 2(g) of the Industrial Disputes Act, 1047, 
is neither exhaustive nor inclusive. 

The definition of the expression “industrial 
dispute” in s. 2(k) of the Industrial Disputes 
Act, 1947, includes withm its ambit a dispute 
in regard to reinstatement of dismissed 
employees. : 

W. I. A. A. v. ĪNDUSTRIAL TRIBUNAL. 
51 Bom. L. R. 894 (F. C.) 
Appeal from 51 Bom. L. R. 58. 


INSOLVENCY ACT (PROVINCIAL) (V of 
1920), S. 4—Insolvency Court—Jurisdiction— 
Whether such Court can grani declaration that 
impeached transaction is fictitious and nominal. 
-The Insolvency Court has jurisdiction, 
under s. 4 of the Provincial Insolvency Act, 
1920, independently of s. 53 of the Act, to 
determine whether a transaction which is 
impeached is fictitious and nominal. 

Section 4 is merely declaratory of the 
jurisdiction of the Insolvency Court. It does 
not declare any substantive law and it has to be 
read subject to the other provisions of the 
Act. Hence, if a transaction falls within the 
ambitofs. 58, it can only be challenged pro- 
vided the conditions laid down in that section 
are satisfied. Transactions which are challeng- 
ed on the ground of their being fictitious or 
nominal do not fall within the ambit of s. 58. 
In such s case s. 4 is wide enough to confer 
upon the Insolvency Court jurisdiction to 
decide whether the transactions are in fact 
nominal or fictitious. It is not necessary that a 
transaction which is fictitious or nominal 
should be set aside. It uw void ab initio, and 
all that is needed is a mere declaration that the 
transaction is void and of no effect. In a case 
like this the proper issue is, whether a transac- 
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INSOLVENCY 
—(Contd.) 


tion which is impeached is fictitious or nominal. 
If it 1s nominal and fictitious, It does not fall 
within the ambit of s. 58 and can be declared 
void under s. 4. If it ıs not fictitious and 
nominal but a real transaction though volun- 
tary, it will fall within the ambit of s. 53, and if 
not challenged within the period prescribed by 
the section, ıt cannot be avoided by the 
Receiver in insolvency. 

PADAMSI V., 


ACT (PROVINCIAL) 


51 Bom. L. R. 28 (F. B.) 


8. 53. See INSOLVENCY (PROVINCIAL) 
8. 4. 51 Bom. L. R. 25 (F. B.) , 
INSURANCE money recovered on conse- 
quential loss policy is assessable to income tax. 
See INcoME-rax ACT, 8. 10(2). 
51 Bom. L., R. 675. 


INTERIM ORDER—Writs 
prohibition. - 
The-high prerogative writs of ceriiorari and 
prohibition are exceptional remedies, and 
interim orders cannot be made on petitions 
for the issue of such writs -as a matter of 
course. A strong prima facie case has to be 
made out before such an order can issue. 
URAIZEE v. Rao. g 
51 Bom. L. R. 993 (O. C. J.) 


JATH STATE—Merger into Bombay Province 
—Egtra-Provincial Jurisdichon Act (XLVII of 
of 1947) FE err by Bombay Government— 
Hindu law--Adoption—Joint Hindu family— 
Adoption by widow of deceased coparcener 
without consent of coparceners—V alidtty of. 

The rule of the Mitakshara school of Hindu 
law, as enunciated by the Privy Council in 
their recent decisions, that the widow of a 
deceased coparcener in a joint Hindu family 
can adopt a son to her husband without the 
consent of he: husband’s coparceners, prevails 
in the State of Jath after its merger into the 
Province of Bombay on March 8, 1948. 
DEONDI v. ARUTI. 51 Bom. L. R. 841. 


JUDGE, comment by-—Public officer. 

When a Court or a Judge comes across any 
case where it finds that a public officer has 
departed or diviated from the path of rectitude, 
the Court or the Judge should in no uncertain 
terms condemn such action on the part of the 
public officer. But when a public officer is 
conscientiously doing his duty, the Court should 
not permit any suggestions to be made with 
regard to his impartiality and integrity. There 
is nothing easier than a party to fling mud 
at persons who very often find it very dificult 
to defend their conduct; and it is the duty 
of the Court to protect public officers from such 
mud flinging. 

Boxsay Mun. v. GOVIND. 
51 Bom. L. R. 190 (O. G. J.) 


—_—— examining and cross-examining 
witnesses—Counsel’s duty lo present his client’s 

case completely to Court—Judge’s appreciation 
of evidence-—Court of appeal, how far infiuenced 
by such appreciation. è 
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JUDGE—Conitd. 


A Judge trying a case is not at liberty to 
take the witnesses in the case into his own 
hand, instead of leaving counsel to discharge 
their functions for which they are briefed and 
paid. In so acting the Judge puts himself 
under a handicap, because any comments that 
he may make on the demeanour of witnesses 
cannot carry any weight with the Court of 
appeal. 

UsUF V. BHAGWANDAS. 

51 Bom. L. R. 523 (O. G. J.) 


————_trlal—Questions of fact. 

A Judge of first instance can never be 
‘treated as infallible in determining on which 
side the truth lies, and like other tribunals 
he may go wrong on questions of fact; but 
on such matters if the evidence as a whole can 
reasonably be regarded as justifying the con- 
clusion arrived at, the Appeal Court should 
not lightly interfere with the judgment. 
MADHOLAL v. Orr. ASSIGNEE. 

51 Bom. L. R. 906 (F. C.) 


JURISDICTION, High Court—Suit to 
recover possession of house ‘om licensce— 
- Court-fees Act (VII of 1870), Sec. T (xi) (ec)— 
Suits Valuation Act (VII of 1887)—Bombay 
Rents, Hotel and Lodging House Rates Control 
Act (Bom. XLVII of 1947)—Bombay City 
Civil Court Act (Bom. of 1948). 


A suit to recover possession of a house, the 
monthly letting value of which is Rs. 50, on the 
allegation that the defendant is in possession 
as a licensee, lies in the High Court of Bombay, 
notwithstanding the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1047, or 
the Bombay City Civil Court Act, 1948, 
because the claim for purposes of jurisdiction 
in such a suit has to be valued at over 
Rs. 10,000. 
Amar v. Minoo. i ` i 
51 Bom. L. R. 272 (O. C. J.) 


—~ousting of—High Court. 

Where the Legislature ousts the jurisdiction 
of the High Court, the language used by the 
Legislature must be very strictly construed, 
and the Court must lean against holding that 
the Legislature has attempted to oust the 
jusrisdiction of the High Court except in those 
classes of cases which are clearly and speci- 
fically indicated by the Legislature. 

Survst Buara & Co. v. Kanai. 
51 Bom. L. R. 515 (O. G. J.) 


KAZI INAM lands, forfeiture of, by Govern- 
ment. See Boxway REVENUE JURISDICTION 
Aer, 8. 4(a). 51 Bom. L, R. 133. 


LAND REVENUE CODE (Bom. Act V of 
1879), S. 48. See CIVIL PROCEDURE CODE, 
8.11, ExXPLN. iv. 51 Bom. L. R. 635 (P. C.) 


——_—_S. 73—Rombay Hereditary Offices Act 
(Rom. LIT of 1874), Sec. &—Jsnpartible watan 

Notice of relinquishment by holder— 
Agreement to become occupant accepted by 
Collector—Order issued by Collector to substitute 
name of person tn whose favour occupancy 
relinquished—Fatlure to enter name in Pali 

LB.—10 
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LAND REVENUE CODB, S. 73—Conid: 


register—Whether right of holder completely 
extinguished. 

R, as the eldest male member in a joint 
Hindu family, held certain impartible watan 
property which was governed by the rule of 
lineal primogeniture, R, who had incurred 
debts, made an application to the Collector in 
which, after explaining his financial difficulties, 
he requested the Collector that his younger 
brother M’s name should be entered in the 
khata in respect of the entire lands as well as in 
the register of the Patilki Turn to enable him to 
make arrangements for the entire debts, and 
stated that M had accepted the above sugges- 
tion. R made a further statement confirming 
his previous request and asking that his 
statement should be treated as in the nature of 
rajinama (relinquishment). M then made a 
statement to the Mamlatdar in which he asked 
that in accordance with the consent of R, R’s 
name might be removed from the Pali register, 
and his own name might be entered. There- 
after the Collector issued orders to the Mamlat- 
dar to enter M’s name in the Pali register. 
No mutation was, however, entered in the Pali 

ister. On the question whether R had 
inquished his interest in the property in 
favour of M :— 

Held, (1) that the statements made by R to 
the Collector were a good notice of relinquish- 
ment within s. 74 of the Bombay Land Revenue 
Code, 1879, as they contained all the essentials 
prescribed by r. 74 of the Code ; 

(2) that the statement made by M to the 
Mamlatdar operated as a written agreement 
within s. 74 of the Code; and 

(8) that, therefore, the right of occupancy 
passed to M under s. 78 of the Code and was 
not affected by the failure of Government to 
carry out its statutory duty to substitute the 
name of M for R in the Pali register. 

Kapapra vo. LINGAPPA. 
51 Bom. L. R. 173 (P. G.) 


74. See LAND REVENUE CODE, 
51 Bom. L. R., 173 (P. G.) 


8. 
8. 78. 


S. 206. See CIVIL PROCEDURE CODE, 
8.11, ESPIN. iv. 51 Bom. L. R. 635 (P. G.) 


LEASE, forfeiture of, for non-payment of 
rent. See TRANSFER or PROPERTY ACT, 
s. 111(g). 51 Bom. L. R. 987. 


LETTERS PATENT, Cl. 12—“Receive, try 
and determine’’—Meaning of. 

The words “receive, try and determine” in 
cl. 12 of the Letters Patent are to be read con- 
junctively and not disjunctively. Once a suit 

received or entertained, the Court has juris- 
diction to try and determine it, unless and until 
that jurisdiction is subsequently taken away 
by the Legislature by express words or by 
necessary intendment. 

BaNNERJEE Y. IRANT. 
51 Bom. L. R. 122 (O. G. J.) 


LICENCE, revocation of, by Government. 
See ELECTRICITY Act, 8. 4(1) (a). 
1 Bom. L. R. 551 (P, C.) 
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LIEN on shares by a company. See Sunk 
CERTIFICATE. 51 Bom. L, R. 906 (F.C.) 


LIFE ASSURANCE business, assessment of 
yncome-tax on. See INCOME-TAX Acr, 8. 4. 
ra) 51 Bom. L. R. 437 (P. C.) 


LIMITATION ACT (IX of 1908), S. 14— 
Exclusion of time— The same relief.” i 

The decree-holder applied for adjudication as 
insolvent of the judgment-debtor on August 
10, 1987. On December 14, 1942, the Court 
held that it had no jurisdiction to proceed with 
the application for adjudication and 1eturned 
it to the decree-holder to be presented to the 
proper Court. In an application to execute 
the decree it was contended by the judgment- 
debtor that under s. 14 of the Indian Limita- 
tion Act, 1908, the whole period from August 
10, 1937, to December 14, 1012, should be 
excluded as he was prosecuting his application 
for ‘adjudication in a Court which had no 
jurisdiction, :— 

Held, that the application of the decree- 
holder to adjudge the judgment-debtor insolvent 
was not an application for ‘the same relief” 
as the application for execution of the decree 
against the judgment-debtor within the 
meaning of the expression as used in s. 14(2) of 
the Indian Limitation Act and, therefore, the 
period could not be excluded in computing the 
period prescribed for the application for 
exccution. 

Watcnann o. YESHWANT. j 
51 Bom. L. R. 608, 


—— S. 19— Sutt for partnership accounts— 
Plaintiff minor when cause of action accrued— 
Suit by plaintiff after altaining majoriiy— 
Acknowledgment made within extended time— 
Whether acknowledgment valid and suit within 
time. 

An acknowledgment of liability passed 
under s. 19 of the Indian Limitation Act, 1908, 
after the expiry of the period of limitation 
prescribed in the first schedule to the Act, 
serves to save the bar of limitation, provided 
it is passed at any time within the extended 
period set out in ss. 4 to 25 of the Act. 

Plaintiff’s father and defendant formed a 
partnership which terminated with the death of 
the former on April 80, 1927, when the plaintiff 
was a minor. The plaintiff attained majority 
on December 13, 1928, and filed a suit against 
the defendant for accounts of the partnership 
on September 27, 1938. relying on an acknow- 


ledgment dated December. 8, 1981, to save. 


limitation. On the question whether the 
plaintiff's suit was in time, it was contended by 
the defendant, that as the acknowledgment was 
made within the extended period given by 
s. 6 of the Indian Limitation Act, 1908, such an 
acknowledgment was not an acknowledgment 
within the menning of s. 19 of the Act and, 
therefore, the suit was out of time :— 

Held, that the acknowledgment dated 
December 8, 1931, was a valid acknowledgment 
under s. 19 of the Indian Limitation Act, that 
it started a fresh period of Imitation, and that, 
therefore, the suit which was filed on September 
27, 1988, was within time. 

Upavii vo. Barunas, 
51 Bom, L. R. 830. 
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LIMITATION ACT, ART. 139—Suit 
by landlord to recover possession of demised 
premises on determination of lease—Article of 
Limitation dct applicable. 


A suit by a landlord based upon title to 
recover possession of the demised premises from 
his ex-tenant on the expiration of the tenancy 
1s governed by art. 189, and not by art. 144, 
of the Indian Limitation Act, 1008. i 
SIDRAM v, Manrara. 51 Bom, L. R. 34 (F.B.) 


Art, 144. See Lisntarion Act, Art. 
189. 51 Bom. L. R. 34 (F. B.) 
———---ART. 182, Expln. 1, para. 2—Dcecret 
partly joint and partly several against defendants 
—Du khast in execution of joint portion af 
decree against one defendant—Another darkhast 
in cvecution of decree passed severally against 
remaining defendanis—Whether open to decrec- 
holder to avail himself of previous darkhast to 
save limitation in 1 eg of subsequent darkiast. 

The principle underlying the second para- 

raph of expln. 1 to art. 182 of the Indian 

imitation Act, 1908, is that when n decree 1s 
being executed against more peisons than one 
who are jointly liable under the decree and the 
application for execution is only against one of 
them, the judgment-creditor is not barred 
from recovering the decretal amount from the 
remaimnog judgment-debtors if he fails to re- 
cover itfrom a particular judgment-debtor 
inst whom he has applied for execution. 

principle does not apply in a case wheic a 
decree is partly joint and partly several. 

In a suit filed by the plaintiff he obtained a 
decree against deiendant No. 1 and the suit 
against defendants Nos. 2 and 3 was dismissed. 
On appeal by the plaintiff the District Judge 
alee a decree against all the defendants. 

the decree it was provided that costs 
of the appeal were to be paid by defendants 
Nos. 2 and 8 and the costs of the trial Court 
by all the defendants. An appeal to the 
High Court by defendants Nos. 2 and 3 was 
dismissed with costs on December 6, 1938. 
On July 5, 1038, the plaintiff filed a darkhast 
against defendant No. 1 to execute the District 
Court's decree. This was disposed of on 
December 18, 1941, defendant No. 1 paying the 
amount of the decree and also the costs in the 
trial Court. On April 8, 1943, the plaintiff 
fled a darkhast against defendants Nos. 2 and 3} 
to recover the costs of the two appeals, in 
exccution of the decree of the High Court 
assed on December 6, 1988, Defendants 
Nos. 2 and 3 contended that the darkhast was 
barred by limitation. On the question whether 
it was open to the plaintiff tọ avail himself of 
the darkhast filed on July 5, 1988, to bring his 
subsequent darkhast in time :— 

Held, that the decree for costs of the two 
appeals against defendants Nos. 2 and 8 could 
not be looked upon as a joint decree against all 
the defendants. that it was not open to the 
plaintiff to avail himself of the darkhast fled 
against defendant No. 1 on July 5, 1988, as 
that darkhast did not take effect against 
defendants Nos. 2 and 8. and that, therefore, 
the darkhast filed on April 18, 1943, was barred 
by limitation. 

Dirvrzesages Y. BIJAPUR Mun. 
51 Bom. L. R. 252, 
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LIS PENDENS—Res judicata. - 

The rule of res judicata prevails over the 
doctrine of lis pendens, and once a judgment 
duly pronounced by a competent Court in 
regard to the subject-matter of the suit in 
which the doctrine of lis pendens applies, that 
decision is res judicata, and binds not only the 
parties thereto but also the transferees 
pendente lite from them. 
DIGAMBARRAO v. RANGRAO. 

51 Bom. L. R. 623. 


MAINTENANCE paid to Hindu widow under 
decree of Court creating charge on joint family 
property is exempt from payment of income- 
, tax. See INCOME-TAX ACT, 5. 9. 

51 Bom. L, R. 722. 


MANAGING AGENT of company, remu- 
neration of, whether agricultural income. 
See INCOME-TAX Acr, 8. 2. 

51 Bom. L. R. 3 (P. C.) 


MANDAMUS, writ of. See Spuciric RELIEF 
ACT, 8. 45. 51 Bom. L. R. 190 (O. C. J.) 


MARGIN MONEY, non-payment of, broker 
closing a transaction for See ARBRITRATION. 
51 Bom. L. R. 499 (O. C. J.) 


MATH, appointment of successor. See TRUST, 
CHARITABLE. 51 Bom. L. R. 1 (P. G.) 


MINOR, contract of personal service by a. 
See CONTRACT Act, s. 11. 
51 Bom. L. R. 256 (O. G. J.) 


MORTGAGE, prior and puisne—Firsi mort- 
gage without possession of property—Second mort- 
gage execuicd mth possession—Stit on mortgage 
by prior mortgagee—Putsne mortgagee not made 
party to sutti—Purchase of mortgaged property by 
pner mortgagee in execution of his -decree— 

uisne mortgagee dispossess {J property 
—~Whether putsne mortgagee entitled to recover 
back property. 

If the prior mortgagee desires to acquire the 
rights of the mortgagor free from all subsequ- 
ent encumbrances, he can do so only if he makes 
all subsequent mortgagees parties to his suit 
based on the mortgage, and if he does not do 
so, the prior mortgagee-purchaser can acquire 
only the limited rights which he acquired as 
a result of his purchase, those mghts bemg 
subject to the puisne mortgages already elfect- 
ed. Certain property which was’ mortgaged 
to the defendant without possession was sub- 
sequently mortgaged to the plaintiff with 
possession. Thereafter the defendant filed a 
suit on his mortgage against the mortgagor 
without making the plamtiff a party to the 
suit and obtamed a decree in his favour. In 
execution of the decree the defendant purchased 
the property at an auction sale and dispossessed 
the plaintiff, who was then in possession of 
the property under his mortgage. Ina suit by 
the plamtiff to recover possession of the 
property :— 

Held, that the plaintiff was entitled to recover 
possession of the property of which he was 
unlawfully dispossessed by the defendant in 
execution of his decree. 

DATTATRAYA y. Dautta. 51 Bom, L.R. 1028. 
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MUNICIPAL ACT (BOROUGHS) (Rom. 
XVII of 1925), S. 178-—Offence—sanction to 
prosecute—Standing commiittice—Santluy com- 
mitice—Borough Municipalty—Stabling of caitle 
for trading in milk—License from Municipality. 

The standing committee as well as the 
sanitary committee of a borough municipality 
which is authorised by the municipality in thus 
behalf are both competent to sanction the 
prosecution of persons for contravening the 

rovisions of s. 178 of the Bombay Municipal 

oroughs Act, 1925, e.g.using land for stabling 
cattle for the purpose of trading in milk 
without obtaining licence from the Municipalhty. 
Exprror v. Wuoms. 51 Bom. L.R. 850. 


MUNICIPAL ACT (CITY) (Rom. UT of 
1888), S. 70—Contract with munretpality—Fia- 
atton of price. 

All that s. 70{b) of the City of Bombay 
Municipal Act, 1888, requires is that the price 
has got to be specified in the contract, winch 
means that the price should be expheitly 
mentioned or, in other words, perusing the 
contract it should be clear as to what 15 the 
price which the municipality has to pay to 
the contractors for carrying out the contiact, 
The statute does not say that the contract 
must state a fixed price or n price ascertaina- 
ble in rupees, annas and pies at the date when 
the contract is entered into: nor is there any 

rohibition in the statute which precludes the 

unicipality from fixing a price which may 
be ascertained at a future date or may be 
ascertained by some person specially nominated 
under the contract by the partics. 

Hence, although a fixed amount may not 
appear in a contract, nervertlicless the price 
may be specified which would be fixed in the 
Manner agreed to by the parties. under the 
contract itself. A price 1s fixed, though the 
parties agree that that price 1s subject to certain 
variations to be determined by Commissioner 
under certain eventualites. That 1s as much 
a price as a fixed price in terms of rupees, annas 
and pies. . 

Boarsay Alon. v. GOVIND g 
51 Bom. L. R. 190 (O. G. J.) 


NATURALISATION ACT (VII of 1926). 
See Banopa MAHARAJA. 51 Bom. L. R. 852. 


NEGOTIABLE INSTRUMENTS. smt 
based on, jurisduction of Bombay City Civil 
Court to hear. See BomsBay Crry Civiu Court 
Act, 1948. 51 Bom. L. R. 86 (O. G. J.) 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881), S. 118 —Hundi — Presump- 
tion — Consideration — Difference in plaintiff's 
version about consideration—Failure of defend- 
ant to prove want of consideration—Whether 
presumption arises. 

Section 118(a) of the Negotiable Instruments 
Act, 1881, raises a statutory presumption in 
favour of there being consideration for every. 
negotiable instrument. The statutory pre- 
sumption continues until it is rebutted. The 
only way it can be rebutted is by proving 
the contrary, viz. that the negotiable instru- 
ment was without consideration. The presump- 
tion is not displaced by the failure of the 
plaintiff to establish the consideration men- 
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tioned in the negotiable instrument, inasmuch 
as the presumption 1s not in respect of the 
consideration mentioned in the instrument 
but in favour of there being a consideration 
for the instrument, any consideration which is a 
valid consideration in law. 

In order to determine whether the defendant 
has succeeded in proving that there was 
no consideration for the negotiable instrument 
sued upon, the whole volume of the evidence 
laid before the Court must be considered ; 
but in doing so the Court must always bear in 
mind the statutory presumption under s. 118 
and also the fact that the burden of proof lies 
upon the defendant and that burden has got to 
be discharged by him. This is a question of 
appreciation of evidence. 

As soon, however, as the Court has come to 
the conclusion that the defendant has failed to 
prove want of consideration, it is entirely 
unnecessary and irrelevant to consider whether 
the plamtiff has failed to prove consideration 
ornot. Itisnotnecessary forthe plaintiff to 
prove any consideration. The presumption 
under s. 118 contimues in all its rigour. 

The presumption under s. 118 1s not rebutted 
till it is proved that there is no consideration 
for the negotiable instrument. The mere 
fact that the plaintiff fails to prove the particu- 
lar consideration on which he relies is not 
sufficient to rebut that presumption and lead 
the Court to the conclusion that the contrary 
as required by the section has been proved. 
TARMAHOMED v. TYER, 

51 Bom. L. R.219 (O.G. J.) 


OCCUPANCY right, transfer of. See LAND 
REVENUE Cope, s. 78. 
51 Bom. L. R. 173 (P. C.) 


ORAL TERM in a written contract. 
CONTRACT, OnaL TERM. 
51 Bom. L. R. 178 (P. G.) 


ORDINANCE XXIX OF 1943, s. 6. See 
CRANNAL PROCEDURE CODE, 8. 68. 
51 Bom. L. R. 21 (P. C.) 


See 


ORDINANCE XIX OF 1946. Sece DERE- 
QUISITION. 51 Bom. L. R. 797 (Q. C. J.) 


ORIGINAL SIDE of the Bombay High Court 
included in civil Courts referred to in 8.19 of 
the Bombay Agricultural Debtors’ Relief Act, 
1947. See Boarpay AGRICULTURAL DEBTORS’ 
RELIEF Act, s. 19. 

51 Bom. L. R. 525 (O. C. J.) 


PAKISTAN, boundary dispute with. See 
FEDERAL COURT (ENLARGEMENT OF JURISDIC- 
TION) Act, 8. 4. 51 Bom. L. R. 866 (F. G.) 


PANDHARPUR, application of the Bombay 
Agricultural Debtors’ Relief Act, 1939, to. 
See BOMBAY AGRICULTURAL DEBTORS’ RELIEF 
Act, 1989, 8. 85. 51 Bom. L. R. 605. 


PARTNERSHIP, 
EFFECT OF. 


roof of. Sce WEL, 
51 Bom. L. R. 945 (P. C.) 
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PAYMENT OF WAGES ACT (IV of 1936) 

—Authority appointed under the Act is not a 

Court. See CIVIL PROCEDURE CODE, 8. 115. 
51 Bom. L. R. 148. 


PENAL CODE (Act XLV of 2860), 8. 88— 
School-master — Punishment on erring pupil— 
Moderate and reasonable corporal puntshment— 
Liability of school-master. 

A head-master, who administers in good 
faith moderate and reasonable corporal punish- 
ment to a pupil to enforce discipline in the 
school, is protected by s. 88 of the Indian 
Penal Code, 1860, and 1s not guilty of an offence 

unishable under s. 828 of the Code. 

AIPEROR D. GHATGE. 51 Bom. L. R. 103. . 
———S. 89. See PENAL CODE, 8. 88. 

51 Bom. L. R. 103. 


————S,90. See PENAL CODE, 8. 88. 
51 Bom. L. R. 103. 


————-8.92 See Pena CODE, 8. 88. 
51 Bom. L. R. 103. 


———-§. 213—Taking git for screening 
offender from puntshment— Whether the offence 
screened be actually committed. 

Section 218 of the Indian Penal Code, 1860, 
does not require the actual concealment of an 
offence or the screening of any person from le, 
punishment or the actual forbea of tak 
any proceeding. It is sufficient if an ill 
gratification is received in consideration of a 
promise to conceal an offence or screen any 
person from legal punishment or desist from 
taking any proceedings. 

ENPEROR 0. BINARILAL. 51 Bom. L, R. 564, 


———S. 323. See PENAL Cope, 8. 88. 
51 Bom. L. R. 103. 


PENDING PROCEEDINGS not affected by 
repeal of an Act. See BOMBAY GENERAL CLAU- 
BES ACT, 8. 7. 51 Bom. L. R. 280 (F, B.) 


PERMANENT LEASE by mortgagor, 
whether binding on mortgagee, See TRANSFER 
oF Prorenry Acr, 8. 66. 51 Bom L R 820. 


PERSONAL SERVICE—Minor—Coniract of 
apprenticeship. 

A contract of personal service does not 
stand on the same footing as ea contract of 
apprenticeship or a contract of marriage of 
a minor. 

Ras RANI o. PREM ADIB. 
51 Bom. L. R. 256 (O. G. J.) 


PLAINT, verification and signing of. See 
CIVIL PROCEDURE Cope, O. VI. r. 14. 
51 Bom. L. R. 1004 (O. G. J.) 


POLICE ACT (F of 1861), S.4—Sub-Inspector 
of pohcee—Dismissal. 

As sub-inspectors of police are not mentioned 
in of 8.4the Indian Police Act, 1861, unders.7, 
of the Act, there 1s no restnction excluding 
dismissal of a Sub-Inspector of police by an 
officer subordinate in rank to the officer 
appointing him. 

N. W. F, Province v., SURAJ NARAIN. 
51 Bom. L, R. 425 (P. G.) 


* nesses; the ap 
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POLICE OFFICER, dismissal of. See 
GOVERNMENT oF INDIA ACT, 8. 240. 
51 Bom. L. R. 425 (P. G.) 


POST, summons sent by. See CRIMINAL 
PROCEDURE CODE, 8. 68. 
51 Bom. L.R. 21 (P. G.) 


PRACTICE (CIVIL), Appeal Court— 
Findings of fact—Oral evidence. 

If the evidence as a whole can reasonably be 
regarded as justifying the conclusion arrived 
at at the trial, and especially if that conclusion 
has been arrived at on conflicting testimony 
by a tribunal which heard and saw the wit- 
te Court will bear in mind 
that it has not enjoyed this opportunity and 
that the view of the trial Judge as to where 
credibility lies is entitled to great weight. 
This is not to say that the Ju of first 
instance can be treated as infallible in deter- 
mining which side is telling the truth or in 
refraining from exaggeration. Like other 
tribunals he may go wrong on a question of 
fact, but it is a cogent clreumatange that a 
Judge of first instance, while estimating the 
value of verbal testimony, has the advantage 
(which is denied to Courts of appeal) of having 
the witnesses before him and observing the 
manner in which their evidence is given. 
VEERASWAMI D. NARAYYA. 

51 Bom. L. R. 932 (P. G.) 





Appearance under protest. 

A practice which has grown up in the High 
Court to file an appearance “under protest” 
where the defendant desires to apply for a 
stay of the suit, under the Indian Arbitration 
Act, is of doubtful import and utility and need 
not be followed. 

NURUDDIN v. ABU AHMED. / 
51 Bom. L. R. 1020 (O. C. J.) 


———_Counsel—Duty to Judge. 

Counsel has a duty to the Judge, but he has 
also a duty to himself and a duty to his client. 
It is unbefitting the dignity of the bar for any 
counsel to permit himself to be made a sort 
of a pliable instrument in the hands of a Judge. 
It is not for counsel merely to watch which 
way the wind is blowing and then to trim his 
sail according to that wind. 

Yusur v. BHAGWANDAS. 
51 Bom, L. R. 523 (O. G. J.) 


—Document—Official translation— 
Translation by trial Judge, whether acceptable. 

It is the duty of Courts in India to act upon 
the official translation of documents unless 
there is expert evidence which justifies the 
a of such translation. 

t may happen that a Judge in India knows 
the vernacular in which a document is written, 
and he may be as well qualified as the official 
translator, or even better qualified, to render a 
correct translation of the document into 
English. The difficulty, however, is that the 
Judge is not a witness, and the parties are not 
in a position to test the translation which he 
makes 


HARENDRA Lan vo. Hes CHANDRA. 
51 Bom. £., R. 966 (P. C.) 
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PRACTICE (CIVIL) parties, rights of, 

The rights of parties cannot be decided on 
mere suspicions or conjecturse and the law 
prame in favour of honest dealing. 

ADHOLAL 0, OFFICIAL ASSIGNEE. 

51 Bom. L. R. 906 (F. G.) 


PRESIDENCY SMALL CAUSE COURTS 
(BOMBAY AMENDMENT) ACT (Bom 
XLIV of 1948). See Smarr Cause Counts 
ACT (PRESIDENCY), 8. 21. 

51 Bom. L. R. 122 (0. G. J.) 


PRINCIPAT -Agent -Knowledge of agent. 
A principal is bound by the knowledge of 
his agent provided that that knowledge 
is on a material point and the knowledge is 
such that the Court would draw the inference 
that the agent was bound to communicate the 
knowledge acquired by him to his principal. 
REDDY v. SIR PapampaT SINGHANIA. 

51 Bom. L. R. 529 (O. G. J.) 


PROHIBITION writ, interim order. 

The high prerogative writ of certiorari and 
prohibition are exceptional remedies; and 
interim orders cannot be made on petitions 
for the issue of such writs as a matter of course. 
A strong prima facie case has to be made out 
before such an order can issue. 

UBRAIZEE v. Rao. : . 
51 Bom. L. R. 943 (O. G. J.) 


PUBLIC EXAMINATION of director of 
company, See Cosreanres Act, S. 196 
A 51 Bom. L. R. 510 (O. C. J.) 


PUBLIC OFFICER, 
Judge. See Judge. 
51 Bom: L. R. 199 (0. C. J.) 


PUBLIC PROSECUTOR, appointment of. 
See GOVERNMENT OF ÍNDIA ACT, 8. 49. 
51 Bom. L. R. 970 (P. C.) 


comment on, by a 


PUGREE, suit to recover the amount paid as. 
See Bompay Rents, HOTEL AND LODGING 
House Rares (CONTROL) ACT, 8. 50. 

51 Bom. L. R. 515 (O. G. J.) 


PUNJAB URBAN IMMOVABLE PRO- 
PERTY TAX ACT (Punj. XVII of 1940)— 
Indian Income-iax Act (IX of 1922)—Whether 
inconsistency between two Acts—Whether Punjab 
Act ultra vires. _ 


The Punjab Urban Immoveable Property 
Tax Act, 1940, is not ultra vires the Punjab 
Provincial Legislature. 


Where there is an apparent conflict between 
an Act of the Federal gislature and an Act 
of the Provincial Legislature, the Court must 
try to ascertain the pith and substance or the 
true nature and character of-the conflicting 
provisions. 


Before an Act is declared ultra vires, there 
must be an attempt to reconcile the two con- 
flicting jurisdictions If such a reconciliation 
proves impossible, only then an impugned Act 
must be declared invalid. 

The tax imposed by the Punjab Urban 
Immoveable Property Tax Act, 1940, is not 
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PUNJAB URBAN IMMOVABLE PRO- 
PERTY TAX ACT—(Conid.) 
in substance a tax on income. It is not im- 
possible to reconcile the seeming conflict 
between the provisions of the Indian Income-tax 
Act, 1922, and the Punjab Urban Immove- 
able Property Tax Act, 1940. The extent of 
the alleged invasion by the Provincial Legisla- 


ture into the field of the Federal islature is 
not so great as to justify the view that in pith 
and substaner the impugned tax is a tax on 


income. 
Rara Ram v. East Punsas Prov. 
i 51 Bom. L. R. 333 (F. G.) 


QUASI-JUDICIAL ACT, an act of requisi- 
tion under s. 6 of the Bombay Land Requisition 
Act, 1048, 1s a. Sec BOonBAY LAND REQUISI- 
TION ACT, 8. 0. 

51 Bom. L. R. 342, 497 (O. G. J.) 


RAILWAYS ACT (IX of 1890), 8. 11— 
Accommodation works—Power of Government 
to compel railway to undertake accommodation 
works—-Addtttonal accommodation works, per- 
formance of—Indian Contract Act (IX of 1872), 
Sec. 70-—Obligation of person enjoying benefit of 
non-gratuitous act. 


Bearing in mind the general structure of 
s.-11 of the Indian Railways Act, 1890, its 
sub-s. (3) contains nothing more than provisos 
on the two preceding sub-sections. Under 
sub-ss. (1) and” (2), the obligation imposed 
upon the railway, among other things, is to 
make and maintain ‘a culvert which will in the 
opinion of the Provincial Government be suffi- 
cient at all times to convey water as freely 
from or to the lands lying near or affected by 
the railway.as before the making of the railway 
or as nearly so as may be. e obligation 
«under sub-s. (1) is to be measured by the 
conditions existing at the time of the i 
of the railway. The words “as freely, ete. 
sct the standard and define the obligation. The 
adjoining owner is not to be injuriously affected 
by the construction of the rmlway: the status 
quo is to be preserved. The nature of the work 
having been prescribed by sub-s. (1), tho 
time within which they:are to be carried out 
is laid down by sub.-s.'(2). Then come the 

rovisos in sub-s. (3). The proviso in (a) 
1s a qualification upon the statutory obligation 
for the benefit of the railway. So also is the 
proviso in (c). The proviso ın (b) is negative 
inform, It does not purport to vest any new 
rights in any person or to impose any new 
duty upon the ralway. The “further or addı- 
tional accommodation” works mentioned 
may be required not because thoge originally 
constructed have become insufficient owing to 
a change of conditions, but because the ad- 
joining land-owner has miscalculated what the 
conditions originally existing would demand 
for the commedious use of his land, pnd is 
given an opportunity within a limited time of 
making a fresh demand. Nor would it be 
unreasonable in the circumstances which pre- 
vail in large parts of India that an unlimited 
time should be given to the Government to 
require that the same standard should be 
established and mantained. 

Section 12 of the Act is intended to cover 
works which the railway is not bound to 
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RAILWAYS ACT S, 11—(Contd.) 

construct under s. 11; for they are works which 
are to be erected at the expense of the adjoining 
owner or the Government. 


Sections 11 and 12 can be reconciled if the 
former relates only to such works as the physical 
conditions and use of the land at the time 
of the construction of the railway required. 

The South Indian Railway, in putting up a 
branch line in 1902, constructed, with the 
approval of the Provincial Government of 
Madras, a culvert 6 feet in width outside the 
town of Madras under the lme of railway. 
In course of time the town grew in extent and 


' embraced the site of the culvert, which in- . 


creased pressure on the culvert. In 1988, as 
the result of heavy floods which were not 
negotiated by the culvert, the Government, 
purporting to act under s. 11(3) (b) of the 

dian Railways Act, 1890, issued a requisition 
on the railway (plaintiff) to widen the ventway 
in the culvert to a'depth of 5 feet and to a width 
of 20 feet, at its own cost. The plaintiff 
denied its liability, protested that the requisi- 
tion was illegal and tltra vires, and undertook 
the work at the cost either of the Government 
or the defendant or both. The Government 
as well as the defendant repudiated all liability 
for the expense. The plaintiff having carried 
out the work sued the defendant to recover the 
expense under s. 70 of the Indian Contract 
Act, 1872 :— 


Held, dismissing the suit, that the plaintiff 
was not entitled to succeed under s. 70 of the 
Indian Contract Act, for though the work was 
not done gratuitously, it was not done for the 
defendant nor did the defendant enjoy the 
benefit of it within the meaning of the section. 

Held, further, that the Government were not 
entitled, under s. 11(3) (b) of the Indian 
Railways Act, to call upon the plaintaff to do 
the work of widening the culvert. 

GOVERNOR GENERAL v. Mapuna Muns.. 
51 Bom. L. R. 927 (P. C:) 


. 


———-S. 12. 

Section 12 of the Indian Railways Act, 
1890, is intended to cover works which the 
railway is not bound to construct under s. 11, 
for they are works which are intended to be 
erected at the expense of the edjoining owner 
or the Government. 

Sections 11 and 12 can be reconciled if the 
former relates only to such works as the physi- 
cal condition and use of the land at the time 
of the construction of the railway required. ~- 
GOVERNOR GENERAL v. Mapuna Mon. 

51 Bom. L. R. 927 (P. G.) 


RATE-PAYER is a person injured within 
the meaning of s.,45 of the Specific Relief Act. 
See SPECIFIC RELIEF AOT, 8. 45. 

51 Bom. L, g. 190 (O. G. J.) 


REGISTRATION ACT (XVI of 1908 
S. 17—Transfer of Property Act (IV of 1 say 
Sec. 105—Compromise deci ee operating as lease— 
Whether compulsorily registrab ‘onstruction 
of statute—Legislature proving several classes— 
Allocation of lease. 

A decree passed in terms of a compromise, 
which operates as a lease of immoveable pro- 


td 
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REGISTRATION ACT S. 17—(Contd.) 


perty for a period exceeding one year, is 
compulsorily registrable under s. 17(1) (d) of 
the India Registration Act, 1908. 

When the Legislature enumerates various 
classes for any specific purpose, if a document 
falls under any specific class for the purpose of 
construction, the Court should put that 
document in that particular class rather than 
in a wider or more residuary class. 

Hence, if a document is a lease. although 
it may also fall under s. 17 (1) (b) ofthe Act, it 
must be looked upon as falling under cl. (d) 
and not under cl. (b), because cl. (d) deals with 
* a specific class of documents and not general 
documents which may fall in some other class. 
SUMATIBAI V ANANT. 51 Bom. L. R. 788. 


S. 59. See REGISTRATION ACT 8. 17. 
51 Bom. L. R. 788. 


RE-INSTATEMENT of dismissed workman, 
whether an industrial dispute. See INDUST- 
RIAL DISPUTES ACT, s. 2. 

51 Bom. L. R. 58 (0O. G. J.) 


RELINQUISHMENT of watan land, notice 
of. See LAND REVENUE CODrF, 8. 78. 
51 Bom. L. R. 173 (P. G.) 


RENT, non-payment of, involving forfeiture 
of lease. See TRANSFER OF PROPERTY ACT, 
s. 111(q). 51 Bom. L. R. 987. 


RENUNCIATION, letter of, distinguished 
from application for shares. See COMAPNTES 
Act, s. 105C. 51 Bom. L. R. 529 (O. C. J.) 


REPEAL of Act does not affect pending 
proceedings. Sce BOMBAY GENERAL CLAUSES 
Act, S. 7. 51 Bom. L. R. 280 (F. B.) 


REQUISITION of house by Government, 
writ of cerfiorart against. See BOMBAY LAND 
REQUISITION ORDINANCE, V of 1947, 5. 4. 

51 Bom. L. R. 418 (O. G. J.) 


—————-of premises by Government 

suspends tenancy, but derequisition by 

Government revives it. See DEREQUISITION. 
51 Bom. L. R. 797 (O. C. J.) 


REQUISITIONED LAND (CONTINU- 
ANCE OF POWERS) ACT (XVL of 1947). 
See DEREQUISITION. 

51 Bom. L. R. 797 (0. C. J.) 


RES JUDICATA. See Civin PROCEDURE 
CODE, s. 11. 


RETROSPECTIVE EFFECT to the provi- 
sions of the Bombay Agricultural Debtors’ 
Relief Act. See Bosrsay AGRICULTURAL 
DEBTORS’ RELIEF Act, 1989, s. 56. , 

51 Bom. L. R. 744. 


REVENUE EXPENDITURE. Sec INCOME- 
Tax Act, s. 10({2) (æu). 51 Bom. L. R. 699, 


REVOCATION of licence by Government 
of supply of electricity. See ELECTRICITY 
Act, s. 4(Z) (a). 51-Bom. L. R. 551 (P. G.) 
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RULE in Bain v. Fothergill, (L. R. 7 
H. L. 158), whether applies to India. Sec 
TRANSFER OF PROPERTY ACT, s. 60. 51 Bom. 


L.R. 47 (O.C. J.) 


RULE of Association made a term of 
contract. See ARBITRATION. 
51 Bom. L. R. 498 (O.G. J.) 


RIPARIAN RIGHTS—Bed of 
rivei Proprietary rights in. 

The bed of a navigebie river in any part 
of India, whether ti or not, is vested in the 
Government, unless it has been granted to 

rivate individuals. 

AHARAJA OF PITTAPUR ov. 

Maneras. 


SALARY, attachment of. See CrvıL Pro- 
CEDURE Cope, s. 60. 51 Bom. L. R. 1024. 


navigable 


PROVINCE oF 
51 Bom. L. R. 185 (P. G.) 


SALE OF GOODS ACT (WI of 1980), 
S. 48—Vendor—Resale, right of—Goods sold 
passing inio possession of purchaser—Conversion. 
Sections 48 and 54 of the Sale of Goods Act, 
1930, contemplate that the unpaid seller of 
goods has not parted with possession thereof 
to the purchaser and that he has therefore a 
lien on the goods sold, and while he is in 
possession of them, he has got the right of 
re-sale. The above sections do not contem- 
plate the case where the purchaser has already 
taken delivery of the goods. The possession 
is then with the purchaser, and it 13 not 
transferred to the vendor by the purchaser 
subsequently leaving the goods at the vendor’s 
door. In such cases the vendor has neither 
the right (except at the request of the pur- 
chases) nor the duty to resell the goods. If 
the vendor disposes of the goods, he is liable 
on the footing of conversion. 7 
IXISHINCHAND v. VISIANDAS. 
, 51 Bom. L. R. 480 (O. C. J.) 


S. 54. See Satz oF Goops Act, 

s. 48. 51 Bom. L. R. 480 (O. G. J.) 

SCHEME of administration of charitable 

trust, Court’s power to appoint trustees. 
See TRUST, CHARITABLE. 

51 Bom. L. R. 1 (P. C.) 


SCHOOL-MASTER, corporal punishment 
by a, ona student. See PENAL CODE, s. 88. 
51 Bom. L. R. 103. 


SHARE, allotment of. See COMPANIES 
Act, s. 80(2). 51 Bom. L, R. 1012 (O. G. J.) 


forfeiture of. See COMPANIES ACT, 
s. 80. 51 Bom. L. R. 1012 (O. G. J.) 


SHARE-BROKER closing a transaction for 
non-payment of margin money. See ARBITRA- 
TION. 51 Bom. L. R. 499 (O. G. J.) 


SHARE CERTIFICATE—Lten on shares 
by joint stock company—Pledging of share 
certificates to bank—Sale by pledgor in favour 
of thid party—Insolvency of pledgoi——Sale 
of shares by pledgee bank—Righis of pu chaser 
and of Official Assignee to redeem pledge. 


N held certain shares in AA company, of 
which he was a director and to which he owed 
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several sums of money. He borrowed large 
amounts of money from NC bank, of which also 
he was a director, and pledged with it certi- 
ficatea of the aforesaid shares together with 
blank transfer forms as security for the loans 
given to him. The NC bank was authorised 
under the pledge agreement to sell these shares 
at its discretion, in case a margin of forty per 
cent. on the market value of the security was 
not maintained, or in case the loan could not 
be repaid on the due date. On July 10, 1940, 
J., who was chairman of the board of directors 
both of AA company and NC bank, took over 
the liability of the loans made by the NC 
bank to N, got the share certificates and blank 
transfers, and pledged them with NC bank 
as security for his indebtedness to the Bank. 
On July 16, 1940, N was adjudicated insolvent 
and his property vested in the Official Assignee. 
When the NC Bank asked the AA company 
“to transfer the shares to J, the AA company 

ut forward its lien on the shares to cover the 
indebtedness of N to the company. The above 
transaction led to the institution of two suits 
in one of which (Suit No. 1001 of 1941) the 
NC bank and J sued the AA company, N and 
the Official Assignee, questioning the validity 
of the lien claimed by the company on the 
shares, The Official Assignee was informed 
that he was merely a pro forma party and he 
took no interest in the htigation. In this suit 
J contended that by reason of a tripartite 
agreement arrived at between the Bank, himself 
and N on July 6, 1940, and given effect to on 
July 10, 1940, he had become the owner of 
those shares. ‘The Court found that there was 
no such agreement and that the company had 
a len on the shares pledgéd with the Bank for 
the amount due to it from N. On October 23, 
1941, the Bank as pl and J as owner sold 
these shares to the plaintiff., The sale was 
subject to the contentions of the parties in the 
two pending suits. The plaintiff filed the 
present suit against the company, the Bank, 
J, N and the Official Assignee for a declaration 
against the company that it had no Hen on 
the shares. The plaintiff deposited in Court 
simultaneously with the plaint a sum of money 
to-meet the company’s lien in Suit No. 1001 of 
1941. The company asserted its lien and 
inter alia denied that the Bank was a pledgee 
in possession of the shares and denied also the 
factum and validity of the transaction of sale 
of the shares to the plaintiff. The Official 
Assignee contested the -claim of the plaintiff 
and filed a counter-claim alleging that before 
N’s adjudication as insolvent J had not become 
the owner of the shares and, therefore, the 
equity of redemption in those shares vested in 
him and they could not be sold by the Bank 
without notice to him and he had thus a right 
to redeem the pledge. He also raised a plea of 
res judicata by reason of the decision in Suit 
No. 1001 of 1941. The trial Judge decreed the 
plaintiff's claim against the company and 
dismissed the counter-claim of the Official 
Assignee. He upheld the plaintiff's contention 
that J had become the owner of those shares by 
the sale transaction of July 10, 1940, and that 
it had been effected with the full knowledge 
and concurrence of N before the date of his 
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insolvency. He pronounced the sale in favour 
of the plaintiff as a bona fide one and held that 
even if J had not become the owner of those 
shares on July 10, 1940, the Bank as pledgee 
of those shares had every right to put them 
to sale, and that the failure on his part to give 
notice to the Official Assignee as required 
by s. 176 of the Indian Contract Act, 1872, 
was a mere irregularity which did not affect the 
title of the purchaser. On appeal by the 
Official Assignee a division bench of the High 
Court held that the alleged sale of July 10, 1941, 
in favour of J was not an independent transac- 
tion, but was another aspect of the so-called: 
tripartite agreement pleaded in Surt No. 1001 
of 1941, and as that agreement had not been 
proved in the former case and was not pleaded 
in this case, the sale could not be held proved. 
It further held that the Bank ns pledgee of the 
shares from N could have sold them after notice 
to the Official Assignee, but as no notice was 
given, the sale was wrongful and all that the 
plaintiff acquired under it was the right, title 
and interest of the pledgee in the shares, and 
the Official Assignee was, therefore, entitled to 
redeem them. On appeal by the plaintiff :— 

Held, (by Mahajan, Fazl Ali and Mukerjea 
JJ., Kania C. J., dissenting) on the facts of 
the case, (1) that a concluded sale between J 
and the Bank with the concurrence of N 
regarding the shares had been proved ; 

(2) that the title in those shares after July 
10, 1940, vested in J no matter what negotia- 
tions preceded the sale and no matter whether 
the sale was made to give effect to a part of the 
a Pea or was agreed upon independently 
of it; and g 

(3) that, therefore, J was competent to sell 
the shares to the plamtıff. 

MADHOLAL v. OFFICIAL. ASSIGNEE. 
51 Bom. L. R. 906 (F. C.) 
Appeal from 48 Bom. L. R. 828. 


SHAREHOLDER who has sold his shares is 
a constructive trustee for purchaser as regards 
shares transferred to purchaser. See 
COMPANIES Act, s. 105C. 

51 Bom, L. R. 529 (O. C. J.) 


SMALL CAUSE COURTS (PRESIDENCY) 
ACT (XV of 1882), S. 21—Presidency Small 
Cause Comlts (Bombay Amendment) Act (Bom. 
XLIV of 1948)—Suits aheady filed in Bombay 
High Court—High Court to determine such sutis— 
Letters Patent, cl. 12—Rombay High Court 
Letters Pateni: Amendment Act (Bom. XLI of 
1948)—Bombay Cuy Civil Court Act (Rom. XL 
of 1948.) — 


Suits triable by the Presidency Small Cause 
Court, the claims in which exceed Rs. 1,000 
but are under Rs. 2,000 ın value, which, under 
the option given by s. 21 of the Presidency 
Small Cause Courts Act, 1882, before its 
amendment by the Presidency Small Cause 
Courts (Bombay Amendment) Act, 1948, have 
already been filed in the High Court of Bombay. 
continue to be triable by the High Court even 
after the amendment of s. 21 by the Act of 
1948. 

Where an action is rightly instituted in a 
Court which has jurisdiction to entertain it, it | 
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ACT, 8. 21—(Contd.) 


requires strong and distinct words in a legisla- 
tive enactment to defeat such vested right 
which has accrued to the litigant. 
BANNERJI v. IRANI. 

51 Bom. L. R. 122 (O. C. J.) 


——S. 47 “Occupant,” meaning of— 
Recovery of possession of immoveable property 
—Sunmmons for eviction—Stay of proceedings 
for bringing suit against applicant for summons— 
Suit not competent to sub-tenant who ts not 
party to proceedings for summons. 

The expression “occupant,” used in s. 47 of 
«the Presidency Small Cause Courts Act, 1882, 
means only a person who was a p to the 
proceedings filed under s. 41 of the Act, and 
not a person who is or claims to be in possession 
(e.g. & sub-tenant), either at the time of the 
institution of those proceedings or thereafter, 
but who has not been sued. 
GOPAL v. ANANDRAO. 51 Bom. L. R. 842. 


SMOKE, emission of, from a chimney, when a 
nuisance, See Boaway SMOKE NUISANCE 
Act, 8. 9(1). 51 Bom. L. R. 573. 


SPECIFIC RELIEF ACT (I of 1877), 
S. 12(c), Tl. (iii)}—Shares—sSake. 

When shares of a company are limited in 
number and are not ordinarily available in the 
market, it is quite proper in virtue of s. 12(¢), 
ill. (iii), of the Specific Relief Act, 1877, to 
grant a decree for specific performance of a 
contract for the sale of such shares. 
JAINARAIN V. SURAJMULL. 

51 Bom. L. R. 979 (F. C.) 





l ———— 8. 45—“Property, franchise or personal } 


right,” what is—Writ of mandam ‘ause of 
action in suit and tn proceeding under s. 46— 
Representative suit—Personal right—Quantum 
of interest—‘‘Person injured’ same as “person 
aggrieved” in English law—Whether rate-payer 
can be “person injured”’—‘‘Demand of justice 
and the denial thereof”—“Other specific and 
adequate legal remedy” —City of Bombay 
Municipal Act (Bom. TLI of 1888), See. 70(b)— 
Contract with Municipality—Fixation of price— 
Price may be left to be determined with reference 
to certain eventualities—Rombay Municipality— 
Vaitarana Scheme—Contract to ca out 
construction of pipe line—Rate-payer—Petition 
to stay execution of contract. , 

Under s. 45 of the Specific Relief Act, 1877, 
in order to satisfy the first proviso to the section 
‘a party must have some Interest in property, 
franc! or personal right, the injury to which 
alone would entitle him to maintain a petition 
under the section. In order to entitle a 
person to come under the section no particular 
quantum of right is necessary: nor is there 
any difference in principle between the title 
which would entitle a person to sue for redress 
for an injury done to his property and the title 
which would be equally necessary to make a 
petition under s. 45 maint&inable. \ 

The principles of English law dealing with 
the writ of mandamus must be imported in 
considering the provisions of s. 45 of the 
Specific Relief Act. The section is a summary 
procedure, and the order to be made js entirely 

iscretionary with the Court. Before the 
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Court can exercise the discretion, the various 
conditions laid down in the section, which are 
all cumulative, must be satisfied. 


The cause of action in a suit and the one ina 
proceeding under s. 45 are not different. 
The title which the plaintiff or the petitioner 
has to establish, the interest which he has got 
to prove is identical in both cases. He must 
show that there 1s an invasion to his property, 
franchise or personal right, and there can only 
be an invasion provided he has a legal specific 
right in property or in franchise or he has some 
personal right. 

The law ordinarily discourages a large body 
of persons who have a common interest from 
litigating with regard to their interest in sepa- 
rate suits. In such cases a representative suit 
must be brought in which the interest of all 
may be finally and completely adjudicated 
upon. To this ordinary rule, however, there 
are certain exceptions, the most importent one 
being that where there are members of a cor- 
poration who are all equally interested in the 
corporation carrying out its activities according 
to its charter, if the corporation acts illegally 
or contrary to its charter or misapplies its 
funds, every member of the corporation has the 
right to file a suit to prevent the corporation 
from so acting. The same principle applies 
to a ratepayer. Every ratepayer has the right 
to prevent the public body to which he pays 
the rates from acting contrary to law or con- 
trary to its own charter. In such cases the law 
assumes that the member of the corporation or 
the Tatepiyer has a specific legal interest which 
entitles to come to Court in support of his 
right and in order to prevent the corporation or 
the public body from acting contrary to law or 
their own charter. There is no reason in 
principle why the member of the corporation 
or the ratepayer should only come to the Court 
by way of a suit and why he should be debarred 
from invoking the jurisdiction of the Court 
under s. 45. Whether a relief can be granted 
to him under s. 45 or not is another matter. 

There is no difference in principle between a 

rson aggrieved within the meaning of the 

glish statute and a person injured within the 
meaning of s. 45 of the Specific Relief Act. 

A ratepayer who has contributed to the rates 
is a person injured in his property within the 
meaning of s. 45 if the rates are misapplied or 
utilised contrary to the provisions of the law. 

The mere fact that the petitioner shows the 
right with other persons cannot debar him 
from obtaining the necessary relief under the 
law. 

Section 46 requires that there should first be 
a demand for justice and a specific denial of 
that justice by the respondent. A presump- 
tion to this effect cannot be drawn ew post facto 
even though the respondent may ultimately 
resist any application made by the petitioner 
under the section. 

The phrase “other specific and adequate 
legal remedy” in s. 45(d) means a remedy which 
is immediately available, and not the remedy 
of a suit which can be brought only after giving 
notice for a stated period, in cases of urgency. 


Bormay Mon. v. GOVIND. 
51 Bom. L. R. 190 (O, C J.) 
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STATE PRISONER, detention of. See 
BENGAL STATE PRISONERS REGULATION 


(ADAPTATION) ORDER, 1947. Art. 8. 
51 Bom. L. R. 108. 
STAY of suit pending arbitration, See 
ARBITRATION ACT, 8. 84. 
51 Bom. L. R. 615, 1020. 


STUDENT, co 
school-master. 


oral punishment on a, by a 
ece PENAL Cope, s. 88. 
51 Bom. L. R. 103. 


SUB-LESSEE, tender of rent by. See 
TRANSFER OF PROPERTY ACT, s. 116. 
J ’ 51 Bom. L. R, 874 (F.C.) 


SUCCESSION ACT (XXXIX of 1925), 
S. 63. See EVIDENCE Act, s. 68. A 
51 Bom. L. R. 245. 


~S, 115, ill. (i)—Members of class in 
existence at testator’s death—Whether section 
applies only to such members—Construciion of 
statute—Ilustration. 

The words of s. 115 of the Indian Succession 
Act, 1925, are sufficiently wide and do not in 
any manner limit rts application to members of 
a class who are in existence at the date of the 
testator’s death.. Dlustration (i) to s. 115 
does not in any manner restrict the operation 
of the section. It just illustrates its meaning 
and does nothing more. 

The last sentence in illustration () to 8.115 
of the Act means that the bequest is inopera- 
tive in regard to children of A born after the 
testator’s death who do not attain the age of 25 
within 18 years after A’s death, but it is 
operative. in regard to such children who do 
attain the age of 25 within 18 years—though 
born after the testator’s death. 

ANIRUDDHA V. ADUR. GENL. 
51 Bom. L. R. 971 (P. C.) 


SUIT, stay of. See ARBITRATION Act, 
s. 34. 51 Bom. L. R. 615, 1020. 

transfer of. See CIVIL Procrpurr 
CODE, 8. 24. 51 Bom. L. R. 226, 


—~——_——withdrawal of. See Civi Procr- 
DURE Cope, O. XXII, r. 1. 
51 Bom. L. R. 757. 


` SUITS VALUATION ACT (VIU of 1887). 
See JORISDICTION, Hien Coorr. 
51 Bom. L. R. 272 (O. C. J.) 


SUMMONS sent by post. See Cronin 
Procepure CODE, 8. 68. 
51 Bom. L. R. 21(P. G.) 


TELEPHONE, removal of. See ARBITRATION 
Act, 8. 84, 51 Bom. L. R. 615. 


TENANCY terminated on requisitioning 
of premises by Government revives on dere- 
quisition. See DEREQUISITION. 

51 Bom. L. R. 797 (O. G. J.) 


“ TIME, whether essence of contract. See 
Contrict Act, 8. 55. 
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TIME-BARRED DEBTS of deceased testa- 
tor are exempt from payment of probate duty. 
See Count-Fres Act, 8. 191. 

51 Bom. L. R. 874 (0. G. J.) 


TRANSFER OF PROPERTY ACT (IV of 
1882), S. 52. See Crvin PROCEDURE CODE, 
s. 11. 51 Bom. L. R. 623. 


——~—S. 55(2). 
PERTY ACT, s. 60. 
51 Bom. L. R. 47 (0.0. J.) 


See TRANSFER oF Pro- 


———_S. 60—Morigage—Power of sale— 
Mortgagee agreeing to sell mortgaged property 
under power of sale—Right of mortgagor tò 
redeem mortgage—Clause in agreement stating 
mortgagee’s position vis-a-vis moiigage—Subse- 
en redemption of mortgage by morigagor— 

lause for making out marketable tutle—Whether 
mortgagee liable in damages for breach of contract 
to sel—Rule in Bain v. Fothergill, whether 
applicableto India. 


In exercise of a power of sale reserved to him 
under a deed of mortgage, the mortgagee 
(defendant) agreed to sell the mortgaged 
property to the plaintiff and received earnest 
money from him. The agreement of sale 
contained certain clauses, chief among them 
being the: (2) that the sale was made under a 
power of sale which had accrued to him as 
the morteagee under the mortgage deed and 
that he alone would execute the conveyance ; 
(5) that he would make out a marketable title 
to the property; and (7) that on his failure 
to do so,-he would return the earnest money 
with interest. Before, however, the sale could 
be completed, the mortgagor chose to redeem 
the mortgage and obtained a decree for redemp- 
tion. The defendant thereupon intimated to 
the plaintiff his inability to complete the sale 
and returned the earnest money. The plaintiff 
having sued to recover damages for breach 
of the contract, interest on the earnest money 
and costs incurred by him :— 


Held, dismissing the claim for damages, (1) 
that the agreement of sale was not an absolute 
agreement, but a conditional one, since what 
the defendant agreed with the plaintiff was 
that he would sell the property, convey it and 
make out a marketable title to it, provided the 
mortgagor did not redeem the property as 
he was entitled to do under s. 60 of the Transfer 
of Property Act, 1882; 


(2) that cl. (5) of the agreement did not 
mean that the defendant had covenanted 
to make out a title independently of the mort- 
gagor’s right to redeem or that he had agreed 
in Making out a marketable title that the 
mortgagor had no right to redeem the property ; 


(8) that s. 55(2) of the Transfer of 
Property Act did not come into operation, 
for there was no guarantee of absolute title, 
nor did the defendant covenant with the 
plaintiff that he was in a position absolutely 
to transfer the property to him when the 
sale was completed, but on the contrary 
there was a clear contract to the contrary 
in cl. (2) of the agreement ; 


(4) that the only right which the plaintiff 


51 Bom. L. R. 156. | had under the agreement was to the return 
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{Contd.) 
of the earnest money with interest and also 
to recover costs incurred by him. 

In England there is no statutory guarantee 
of good title. The Indian law makes a depar- 
ture from the English law and provides 
(s. 55(2) ) for a statutory guarantee of good title 
in the absence of any contract to the contrary 
arrived at between the parties to the ent 
themselves. The question still remains whe- 
ther this covenant for title operates at the stage 
of agreement for sale or at the stage of the 
execution of the conveyance. 

Quaere, whether the rule in Rain v. Fothergill 
L. R. 7 H. L. 158) applies to India. 

MANSOOR v. ABDUL. 
51 Bom. L. R. 47 (0. C. J.) 


—_——-§. 66—Simple mortgage—Mortgagor 
executing permanent lease of morigdged property 
-—Whether such lease binds mortgagee. 

A permanent lease of the mortgaged property 
executed by the mortgagor during the pendency 
of a simple mortgage, before the enactment of 
s. 65A of the Transfer of Property Act, 1882, 

‚is outside his authority and cannot bind the 
mortgagee, if the mortgage security is thereby 
rendered insufficient. If the mortgage secu- 
rity is not rendered insufficient by such a lease, 
the act is within the competence of the mortga- 
gor, however much it may be condemned as 
amounting to a “destructive or permanently 
injurious act.” : 
MALLAPPA v. SHIVAPPA. 


~———S. 69. See DEKKHAN AGRICUL- 


TURISTE’? RELTEF Act, 8. 18. 
51 Bom. L. R. 828. 


—-——§, 111. See DEREQUISITION. - 
51 Bom. L. R. 797 (O. G. J.) 


~S.  111(g)—Transfer 
Amendment Act (XX of 1929), Sec. 63—Lease 
executed before the Transfer of Property Act 
came into force—Non-payment of 1ent—Forfei- 
twe of tenancy—Whether such forfeiture condi- 
-fional upon written notice by landlord determining 
tenancy. 

Where a lease, executed before the Transfer 
of Property Act, 1882, came into force, is 
forfeited for non-payment of rent as a breach 
of a condition in the lense, such forfeiture is 
not conditional upon a written notice by the 
landlord dtermining the tenancy. 

NAADEO 0. NARMADABAI. 
51 Bom. L. R. 987. 


——--—S. 116—Sub-lessees continuing in 
ssession after extinction of main lease— 
ender of tent by—Lessor’s refusal to accept 

rent—Subsequent tender of rent—Acceptance 

by lessor of rent as compensation for 
wrongful occupation—‘‘Holding over” —Whether 
monthly tenancy created in favour of sub-lessees— 

Claim of additianal protection under Rent 

Restriction Act whether bars claim based on 

tenancy rights—Bombay Rent Restriction Acts. 
A lessee created sub-leases in favour of two 

persons during the period of his lease in respect 
of different portions of a residential premises. 

On July 21, 1942, the lessor wrote to his 
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lessee formally demanding vacant possession of 
the demised premises by August 81, 1942, when 
the lease was due to expire by efflux of time. 
The lessee passed this letter on to his sub- 
lessees requesting them to comply with its 
directions. In spite of a reminder the sub- 
lessees did not vacate the portions occupied 
by them in the premises and the lessee intimat- 
ed to his lessor that ıt was not possible for 
him to do anything further inasmuch as the 
sub-lessees were refusing to vacate the prenuses 
in spite of repeated demands and were rightly 
or wrongly claiming protection under the 
Bombay Rent Act. The sub-lessees subse- 
quently sent to the lessor by separate cheques 
rents in respect of the portions occupied by 
them. The lessor returned these cheques to 
the sub-lessees and they were informed that 
they were trespassers and had no right to pay 
rents or demand recognition as tenants from 
the lessor. The sub-lessees again sent two 
cheques for the amount of rent for two months 
together, which were received by the lessor 
without any protest and were put mto his 
banking account on November 28, 1942, 
without any receipt being given to the sub- 
lessees. A receiver of the property was 
appointed on November 20, 1942. The next 
month one of the sub-lessees again sent a 
cheque for his rent which the lessor sent back 
intimating both the sub-lessees at the same time 
that their cheques had been accepted by” him 
as part deposits towards his claim for compen“ 
sation for illegal use and occupation of the 
premises by them, and that they were accepted 
without prejudice to his rights and contentions 
under the Rent Act, and stamped receipts 
were also enclosed. Rents for the subsequent 
months were received by the receiver and 
receipts were given as being without prejudice 
to the rights of the lessor or the sub-lessecs. 
After the receiver gave up possession of the 
property, the sub-lessees again paid the rents 
to the lessor every month and the latter granted 
receipts in the same form in which they 
were granted by the receiver. In December 
1945 the lessor filed a swt to recover possession 
of the premises after evicting the sub-lessees, 
alleging that they were trespassers out and 
out and their interest, if any, had come to an 
end as soon as the lease in favour of the chief 
lessee had expired. On the question whether a 
ease of “holding over”? within the meaning 
of s. 116 of the Transfer of Property Act, 1882, 
was made out by the sub-lessees and they 
could claim status of tenants as contemplated 
by that section :-— 

Held (Patanjali Sastri J. dissenting), that in 
the circumstances of the case money was not 
only paid as rent by the sub-lessees but was 
received as rent by the lessor, and, therefore, a 
monthly tenancy was created in favour of the 
sub-lessees under s. 116 of the Transfer of 
Property Act, 1882, which could be terminated 
only by proper notice to quit. 

The fact that additional protection was 
sought for by the sub-lessees under the Bombay 
Rent Restriction Acts with or without just 
grounds could not by ıtself stand in the way of 
the sub-lessees’ claiming tenancy rights under 


s. 116 of the Transfer of Property Act, 1882, 


, 
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if such tenancy was established by proper 
evidence. 

In cases of tenancies relating to dwelling 
houses to which the Rent Restriction Acts 
apply, the tenant may enjoy a statutory 
immunity from eviction even after the lease has 
expired. Thelandlord cannot eject him except 
on specified unds mentioned in the Acts 
themselves. Insuch circumstances, acceptance 
of rent by the landlord from a statutory tenant, 
whose lease has already expired, could not be 
regarded as evidence of a new agreement of 
tenancy, and it would not be open to such a 
tenant to urge, by way of defence, in a suit for 
ejectment brought i under the 

rovisions of the Rent Restriction Act, that 
y acceptance \of rent a fresh tenancy was 


created which had to be determined by a fresh 


notice to quit. 
KatxnvsHRoo V. JERBAI. 
51 Bom. L. R. 874 (£F. C.) 


TRANSFER of suit. See CIVIL PROCEDURE 
* CODE, 8. 24. s 51 Bom. L. R. 226. 


TRANSLA TION—Document—Practice. 

It is the duty of Courts in India to act upon 
the official translation of documents unless 
there is expert evidence which justifies the 
rejection of such translation. 

HARENDRA Lat v. HEM CHANDRA. 
51 Bom, L. R. 960 (P.'G.) 


TREES, wing in forest, sale of, whether 
agricultural income. See INCOME-TAX ACT, 
8. 2. 51 Bom. L. R. 431 (P. G.) 


TRUST, charitablo—Religious and charitable 
endowments—Scheme for administration of— 
Courts power of appointment of trustees or 
8—Directions by incumbent of math 
Jor appointment of successor—Whether Courts 
discretion fettered by such directions. 
In settling a scheme for the administration of 
a charitable trust involving the appointment 
of trustees or managers, the Court is bound to 
secure persons whom it regards as suitable. 
The fact that the previous incumbent of a 
Math, which was a publio trust of a religious 
and charitable character, desired that the 
person, who was removed by Court from his 
osition as head of the Math, should succeed 
fim, does not fetter the discretion of the Court, 
or preclude consideration of the conduct of 
such person, both before and since the death of 
the previous incumbent. Where such a person 
by conduct shows hirnself unfit for the 
position as head of the Math, the Court has 
jurisdiction to remove him from such position. 
GURUNATHARUDHASWAMI V. BHIMAPPA. 
51 Bom. L. R. 1 (P. G.) 


-—_--—_—foreign—Defalcations by trustee in 
Indian Unton—Jurisdiction of Indian High 
Court to requtre trustee to good amount 
and for account—Administration of such pro- 
perty to be foreign Court—Civil Procedure 
Code (Act V of 1908), Sec. 92—Letters Patent, 
. 12. 

The High Court, in the exercise of its 
original jurisdiction, will compel a trustee 
of a foreign trust who has made defalcations to 
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restore the original trust property as also 
property which is not the original trust 
roperty but is the result of its sale-proceeds. 
t has jurisdiction to order accounts to be 
taken and to order payment of moneys 
due at the foot of that account, so that the mo- 
neys belonging to the trustsare recovered and 
preserved, the Court making not the slightest 
attempt to determine how that property 
is to be administered. The administration of 
that property must be left to the foreign 
port whose jurisdiction that property is 
situate. K , 
BHAGWANDAS D. NATWARLAL. ` ; 
51 Bom. L. R. 471 (O. G. J.) 


ULTRA VIRES—Construction of statute. 

In construction of a statute the pith and 
substance Argument amounts to this. The 
Court must look at the true nature and effect 
of the legislation, which it is considering. It 
must consider its scope and ambit, it must 
consider its true-aspect from the point of 
view of the Legislature and must come to the 
conclusion what, is the Legislation about. 
It must not be misled by mere technicalities 
or by legal phraseology which may conceal the 
true intent of the Legislature, but must fairly 
arrıve at a conclusion as to what is the true 
nature and character of the Jegislation which it 
is considering. 


The true propies which govern the con- 
sideration of whether a particular piece of 
legislation is ultra vires or not are: first, that 
although it is not always wise to construe the 
Indian Constitution Act by analogy with the 
Canadian or the Australian Constitution Acta, 
even so both in the interpretation of the 
Canadian and Australian Acts and in the 
Indian Act the pith and substance argument- 
fully applies. Secondly, when you have 
different subjects mentioned in different lists, 
subjects are bound to overlap,-and when they 
do overlap, what the Court must do is to find 
out what is the nature of the enactment in 
pith and substance, and in which list does it 
fall according to its true nature and character. 


A Provincial Act may encroach upon che 
Federal field, but what the Court must do is to 
determine the extent of that invasion, and the 
Court must do so in order to find out whether- 
in pith and substance the legislation really 
falls in the-Provincial field. The mere fact 
that there is—a trespass by the Provincial 
Legislature upon the Federal field does not 
necessarily make the Provincial legislation 
ulira vires. The extent and nature and 
character of the trespass must be considereda 
and if the Court finds that the trespass is such 
as to make the legislation really a legislation 
which falls in one of the items in List I, then 
alone the Court would say that the legislation 


4s ulira vires. 


The Provincial Legislature may deal with a 
Federal subject if it is only an ancillary or 


‘incidental effect of the legislation, provided 


that in substance it is dealing with a Provinclal 
subject. 


MuLowanp v. Raman. 51Bom. L.R. 86(0.C.J.) 


1949.] 


ULTRA VIRES. The Bombay City Civil 
Court Act, 1948, is not ultra vires the 
Bombay Provincial Legislature. See THE 
Bomsay Ciry Cvit Courr Act. 

51 Bom. L. R. 86 (0. G. J.) 


—The Bombay Harijan (Removal 
of Social Disabilities) Act, 1947, is not 
ultra vires the Bombay Provincial Legislature. 
See Boarsay HARIJAN OVAL OF ‘SoctaL 
DISABILITIES) Act. 51 Bom. L, R. 100. 


VACANT PREMISES, notice to Government 
about. See Bommay LAND REQUISITION Act, 
8. 6. 51 Bom. L. R. 997 (O. C. J.) 


VAITARNA scheme. See Srectric RELIEF 
Act, 8. 45. 51 Bom. L, R. 190 (O. G. J.) 


VILLE PARLE, grant of. See Crvi Pro- 
CEDURE Copr, 8. 11, expln. iv. 
51 Bom. L. R. 635 (P. G.) 


WATAN ACT. See Bomsay HEREDITARY 
Orrices Acr, 1874, 1886. 4 


WATAN LAND, relinquishment of. See 
Land Revenox CODE, 8. 78. 
51 Bom. L. R. 173 (P. C.) 


WILL, attestation of. 
8. 68. 


See EVIDENCE Act, 
51 Bom. L, R. 245. 


————Construction—Intention of testator, 
how to be \—Rules of construction 
adopted by glish Courts whether can be 
invoked in construing will made by a Hindu. 


A testator by his will disinherited his two 
sons and after giving certain legacies to his 
daughters and making provision for his wife 
and the education and marriage expenses of 
all his grand-children, gave the entire residuary 
estate to the sons of his two sons in the follow- 
ing words: ‘‘The sons of my said two sons.... 
shall get all the properties.” On the question 
whether the grandsons were entitled to share 
the residuary estate per stirpes or per captia :—~ 

Held, by Kania C.J., Fazl Ali, Patanjali 
Sastri, and Mukherjee JJ. (Mahajan J. 
dissenting) that on the language of the will the 
bequest was to the testator’s grandsons as a 
class the members of which would take per 
capita. 

In co a will the cardinal maxim to be 
observed is that the Court should, in all cases, 
endeavour to ascertain the real intention of the 
testator. The intention means the intention 
which the will itself by express words or by 
implication declares, and the primary duty of 
the Court is to ascertain from the language of 
the entire document what the intentions of the 
testator are. The meaning to be attached to 
the actual words used may certainly be affected 
by surrounding circumstances, and in inter- 
preting the language the Court has to bear 
in mind other matters than mere words used. 


The Court in construing the will of a Hindu 
is competent to take into consideration 
what are known to be the ordinary notions and 
wishes of a Hindu with respect to the devolu- 
tion of property, and a testator may be pre- 


, 
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sumed. to have made the bequest with these 
ideas in his mind. These surrounding 
circumstances are relevant, however, for the 
purpose of putting the right interpretation 
upon the actual words used by the testator, _ 
and it is from these words alone that the 
intention of the testator has got to be gathered. 
The technical rules of construction adopted 
by the English Courts which have grown up 
under a special law of property and an artificial 
system of conveyancing are, no doubt, not of 
much assistance in construing the wishes of a 
Hindu who views most transactions from a 


_different standpoint, and may presumably be 


altogether ignorant of these rules. But a rule 
of construction which is not based on any 
technicality of English law and is helpful to 
Court in getting at the substance of the 
intention of the ies can certainly be invoked 
even in const a Hindu will. 


The ordinary wishes and feelings of a 
testator, who belongs to a particular com- 
munity, could be taken into consideration 
only for the purpose of interpreting the 
will as a whole by removing any ambiguity or 
inconsistency in its provisions, and for putting 
the right mi upon the words which the 
context might show were not used in their 
ordinary or litera] sense. But in the absence 
of any ambiguity’ or inconsistency the plain 
meaning of the words has certainly to be 
accepted. ` 
JIBAN KRISHNA V. JITENDRA NATH. | 

51 Bom. L. R. 442 (P. G.) 


—— Effect of—Will of living person 
whether evidence—Admission in such will 
how far evidence—Parinership, proof of. 

A will takes effect on the death of the testa- 
tor, and during his lifetime is an ambulatory 
document, revocable at any moment, having 
no legal effect whatsoever. It is a secret and 
confidential document which the executant is 
never ordered to produce. 


Quaere, whether the will of a li person 
can ever be relevant to support a legal claim ? 


In June 1986, the plaintiff purchased a 
restaurant with his own money and in his own 
name. The arrangement between him and 
the defendant was oral, but in August 1986 the 
plaintiff set down in writing the terms of 

ement, which were that 2/ards of the 
profits of the restaurant to go to defendant as 
manager, and 1/8rd of it was to go to plaintiff 
as financier, and that if the defendant desired 
to become a partner he could do so on payment 
of 2/8rds of the sum spent on the restaurant 
with interest at 6 per cent. per annum. in 
August 1987, the plaintiff made a will, which 
he revoked in August 1940, and in which he 
stated that the defendant was his partner in 
the restaurant business. In 1944 the plaintiff 
filed a suit claiming that the defendant was his 
employee, but the defendant contended that 
he was a partner in the business, Both parties 
went into the witness-box and gave evidence 
which was disbelieved. On a consideration 
of written evidence in the case :— 

Held, (1) that the writing of August 1086 
was a most important contemporary document 
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which correctly stated the terms agreed 
between the partics ; z 

(2) that, assuming the admussion in the 
will of a living person to be proved, its scope 
` must be determined not only, as with all 
written admissions, with reference to the whole 
document in which it appeared but also in the 
light of the fact that that document was not 
intended to take effect until the death of the 
person making the admission ; 

(8) that so regarded the admission went no 
further than to admit that on the death of the 
plaintiff the defendant was to be treated as his 
partner and the estate was to be distributed 
on that basis unless the will was revoked ; 

(4) that there was no justification for 
treating the will as admitting the existence of a 
partnership effective before the death of the 
testator with all the consequences which would 
flow from such n relationship ; 

(5) that therefore the plamtif was the 
sole proprietor of the restaurant business. 
Janes v. GULAM Hussein. 

51 Bom. L. R. 945 (P. C.) 


WITHDRAWL of suit. Sce Civiu Proce- 
DURE Cope, O. xxu, r. 1. 51 Bom. L. R. 757. 


WITNESS, Judge examining nnd cross- 
examining. See JUDGE. 
51 Bom. L. R. 523 (O. C. J.) 


WORDS AND PHRASES: 


“Alter.” See BoxBayY Prouery EDUCATION 

Act, s. 8. 51 Bom. L. R. 746. 

“Any proceeding .”” See Bospay AGRICUL- 
TURAL DEBTORS’ LIEF Act, 1939, s. 86. 

51 Bom. L. R. 165. 

“Any thing required under the Act.” See 


ELECTRICITY ACT, 8. 4(1) (a). 
51 Bom. x. R. 551 (P. G.) 


tt Become vacant.” See Boxsay La 
REQUISITION ORDINANCE, 8. 4. $ 
51 Bom. L. R. 418 (O. CG. J.) 


“ By or under the Act.” See Exrcrnicrry 
Acr, 8.4{1) (a). 51 Bom. L. R. 551 (O. C. J.) 


See Boxsay MONEY 


“ By way of credit.” 
51 Bom. L. R. 991. 


LENDERS’ ACT, 8. 2. 


“ Central Government.” See INCOME-TAX 


Act, s. 28A. 51 Bom. L. R. 725. 
“ City of Bombay.” See BOMBAY AGRICUL- 
TURAL DEBTORS’ RELIEF ACT, 1947, 3. 1(2). 


51 Bom. L. R. 525 (O. G. J.) 


** Classes of income.” See INCOME-TAX ACT, 
s. 60. 51 Bom. L. R. 692. 


“ Corroborated in material particulars.” 
See EVIDENCE ACT, 5. 783. 
51 Bom. L. R. 955 (P. C.) 


“ Demand of justice and denial thereof.” 
See SPECIFIC RELIEF Act, 8. 45. 
: 51 Bom. L. R. 190 (Q. G. J.) 
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WORDS AND PHRASES—(Contd.) 
“ Derived.” See Income-rax Act. s. 2(1). 
51 Bom. L. R. 182 (P. G.) 


“ Destructive or permanently injurious act.” 
See TRANSFER OF PROPERTY Acr, 8. 66. 
51 Bom. L. R. 820. 


“ Employer.” See INDUSTRIAL DISPUTES 
ACY, 3. 2. 51 Bom. L. R. 58, 894. 
“ Evidence.” See EVIDENCE Act, 8. 30. 


51 Bom. L. R. 955 (P. C.), 


“Governor.” See GENERAL CLAUSES ACT 
8. 3(43.A). 51 Bom. L. R. 342 (O. G. J5 
“Holding over.” See TRANSFER or Pro- 
PERTY ACT, 8. 116. p 
51 Bom. L. R. 874 (F. C.) 


“ Industrial dispute.” See INDUSTRIAL 
Disputes Acr, s. 2. 51 Bora. L. R. 58, 894. 


See INDUSTRIAL DISPUTES 
51 Bom. L. R. 58 (O. C. J.) 


i Industry.” 
ACT, s. 2. 


“Inhabitant.”” See Bomsay Pusuic Secu- 
RITY MEASURES Act, 8. 6. 
51 Bom. L. R. 633 (O. C. J.) 


“Ignorant people.” See Boarsay Pusuic 
SECURITY MEASURES Act, 8. 2(1) (a). 
51 Bom. L. R. 1038. 


“Jn their opinion.” See Bosrnay Pusiic 
Srcunrry MEASURES Acr, s. 2(1) (a). 
51 Bom. L. R. 653 (F. B.) 


“Tt appears.” See Bomeay Pusuc Secu- 
RITY MEASURES ACT, 8. 2(1) (a). { 
51 Bom. L. R. 653 (F. B.) 


See CRIMINAL PROCEDURE 
51 Bom. L. R. 578. 


te Judgment.” 
Cone, 8. 369. 


“ Loan.” See Bosrsay MONEY LENDERS’ 
ACT, 8. 2. z 


“Member.” See COMPANIES ACT, 8. 30. 


“Morc reliable data.” See Incomr-tax Act, 
sch., r. 8. 
51 Bom. L. R. 938 (P. C.) 


“ Occupant.” See Suar Cause Courts 
ACT (PRESIDENCY), 8. 47. 
51 Bom. L. R. 842. 


tOn.” See CONTRACT CONSTRUCTION. 
51 Bom. L. R. 491 (O. C. J.) 


“On arrival.” See CONTRACT, CONSTRUC- 
TION. 51 Bom., L. R. 491 (O. C. J.) 


© Other.” See BOMBAY PUBLIC SECURITY 
MEASURES Act, 8. 8. 
51 Bom. L. R. 653 (F. B.) 


“Other specific and adequate legal remedy.” 
See SPECIFIC RELIEF Act, 8. 45. 
51 Bom. L. R. 190 (O. C. J. 


1949.] 


WORDS AND PHRASES—(Conid.). 


“ Otherwise.” Sce GOVERNAMENT OF INDIA 
Act, 8. 806. 51 Bom. L. R. 342 (C. G. J.) 
© Person injured.” See Seecirice RELIEF 
Acr, 3. 45. 51 Bom. L. R. 190 (O. C. J.) 
“ Personal capacity.” See GOVERNMENT 


or Inpia Act, s. 306. 
51 Bom. L. R. 342 (C. C. J.) 


Premises.” Sce BomBay LAND REQUISI- 
TION Act, 6.6. 51 Bom. L.R. 997 (O0.C.J.) 


“ Proceedings.” See Bomsay Crry CIVIL 
Court Act,s.18. 51 Bom. L,R. 276 (0.C.J.) 


“Propeity, franchise or personal right.” 
Sce Speci¥ic RELIEF ACT, 5. 45. 
51 Bom. L. R. 190 (O. C. J.) 


“ Receive, try and determine.” See LETTERS 
PATENT, cl. 12. 
51 Bom. L. R. 122 (0.C. J.) 


« Re-heaid.”’ See CRIMINAL PROCEDURE 
Cope, s. 850. 51 Bom. L. R. 671. 
“Rent.” See INCOME-TAX Act, 8. 2(1). 


51 Bom. L. R. 182 (P.C.) 


“Rules.” See Bowmayr Ciry Land REVE- 
NUK ACT, §. 18. 51 Bom. L. R. 689. 


“ Satisfaction.” See BomBay PUBLIC SECU- 
NITY MEASURES Act, 3. 2(1) (a). 
51 Bom. L. R. 653 (F. B.) 


-“ Step in the proceedings.” 
TION ACT, 8. 84. 
51 Bom. L. R. 1020 (O. G. J.) 


Sce ARBITRA- 


“ Such land.” See INCOME-TAX ACT, S. 2. 
51 Bom. L. R. 431 (P. G.) 
“Such other particulars.” See BOMBAY 


Posuic Sccuriry MEASURES Act, S. 2(1) (a). 
51 Bom. L. R. 563 (F. B.) 


e Sue.” 


See GOVERNMENT OF INDIA ACT, 
s. 176 (1). 


51 Bom. L. R. 342 (O. C.J.) 
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WORDS AND PHRASES—(Conid.). 


“Sue or be sued.” 
INDIA Act, s. 176 (7) 


51 Bom. L. R. 342 (0.G.J.) 


See GOVERNMENT OF 


“ The goods to be given delivery of wh 
they arrived.” See CONTRACT Oone Reas, 
51 Bom. L. R- 491 (O. C. J.) 


“ The same relief.” See LIMITATION ACT 
8. 14. 51 Bom. L, R. 608. 


“ The sons of my said two sons shall get all 
the properties.” See WILL, CONSTRUCTION. 


51 Bom. L, R. 442 (P. C.) 


“ To do s0.” See Bompay LAND ReQuUIsI- 
TION ORDINANCE, 8. 8. 


51 Bom. L. R. 342 (O. C. J.) 


“ Undertaking.” 


Sec INDUSTRIAL DISPUTES 
ACT, ». 2. 


51 Bom. L. R. 58 (O. C. J.) 


“ Vacant.” See BOMBAY LAND REQUISITION 
ORDINANCE, S. 4. 


51 Bom. L. R. 418 (O. C. J.) 


“ Watandar.” See BOMBAY HEREDITARY 
OFFICES ACT, s. 4. 


51 Bom. L. R. 556 (F. B.) 


“When arrived.” See Contract, CoN- 
STRUCTION, 51 Bom. L. R. 491 (O.G. J.) 


“ While acting or purporting to act in the 
discharge of his official duty.” See CRIMINAL 
PROCEDURE CODE. 8. 197. 


51 Bom. L. R. 440 (P, C) 


© Without prejudice to any other powers of 
the Collector in this behalf.” Sce INCOME-TAN 
Act, S. 46(2). 51 Bom L, R, 689. 


“ Workman.” See INDUSTRIAL DISPUTES 
ACT, 8. 2. 51 Bom. L. R. 58 (O. G. J.) 


WRIT of certiorari. See CERTIORARI. 
of mandamus. See MANDAMUS. 


of prohibition. Sce PROHIBITION. 
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THE WRITING OF JUDGMENTS.* 
By Tse Rr. Hon. Loron Mac{mmian, P.C., K.C.V.O. 


A supGMEntT may be defined as a reasoned pronouncement by a Judge on a 
disputed legal question which has been argued before him. It is a literary com- 
position, but a composition subject to certain conventions. It possesses its own 
characteristics and its own standards of merit. The art of composing judgments is 
not taught ; it is acquired by practice and by study of the models provided in the 
innumerable volumes of the law reports in which are recorded the achievements 
of past masters of the art. 

The style of any composition is necessarily dominated by its purpose. A work 
of imagination, such as a poem or a romance, aims at enthralling the reader by 
its appeal to the aesthetic and emotional side of his mind. A patent specification, 
to take an example from the opposite pole, makes no such appeal. It is a strictly 
business document and the merit of a, business document is to be prosaically clear 
and unambiguous. A judgment pronounced on the bench, regarded as an 
intellectual product, stands in a class by itself. The Judge speaks with authority 
and what he says should therefore be spoken with befitting dignity. He should 
not affect grandiloquence but he should be impressive. The strength of a judg- 
ment lies in its reasoning and it should therefore be convincing. Clarity of 
exposition is always essential. Dignity, convincingness and clarity are exacting 
requirements but they are subsérvient to what, all, is the main object of 
a judgment, which is not only to do but to seem to do justice. In addition to 
these cardinal qualities of a good judgment there are the attributes of style, elegance 
and happy phrasing which are its embellishments. . 

Th Panny a judgment attention to its structure is of high importance. The 
theme should be developed in logical sequence from the opening to the conclusion, 
so that the mind of the reader can follow the pro ofthe argument, with ease. 
The normal course is first to set out the facts which have given rise to the question 
at issue. The selection and arrangement of the, facts is a matter requiring no 
little skill. Unessential details have to be discarded and prominence should be 
given to the material circumstances. It is often a good plan to preface the state- 
ment of the facts by posing broadly at the outset the nature of the problem to be 
solved and so to give the reader a ane to what is to follow. The facts having been 
duly set out, the next step is to formulate and apply the law to them. This 
generally involves a critical examination of principle and precedents and is the 
core of the judgment. The conclusion follows. 

Every Judge no doubt develops his own method of composition. Some dictate 
their judgments to a shorthand writer and then revise the typescript. The draw- 
back to this method is its tendency to diffuseness. To write out a judgment 
with one’s own hand promotes conciseness by the automatic operation of the 
economy of labour. For myself, my invariable practice has been to write a rough 


* With the kind permission of the Right Honourable Lord Macmillan, 
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draft first in which I endeavour to get on to paper all that I want to say, without 
much attention to style or arrangement, and then utilise this as the basis of a fair 
copy in which I can attend to the details of order and expression. It is perhaps 
rather a laborious way, but the double process of first assembling and then 
arranging your matter has some advantages. It enables you to get the case into 
perspective, to discard superfluities and to ensure that nothing essential is omitted. 

In the pattern of a judgment the art.of the paragraph is too often neglected. 
I remember John Buchan, himself a master of style, once admonishing me on the 
importance of observing this art. Let each topic in your composition, if possible, 
be opened, discussed and disposed of in a compartment by itself. Nothing is more 
depressing and discouraging than an unbroken expanse of print over which half a 
dozen ideas straggle in disorder, to the confusion ‘of the reader. Each paragraph 
should be complete and self-contained. . Then the general conclusion to be drawn . 
should be expressed in a separate final paragraph. Within each paragraph long 
sentences should be avoided and especially an accumulation of relative clauses. 
‘The criterion of good syntax is that it should never be necessary to read a sentence 
twice in order to make out its meaning. . ' 

So far I have expressed very elementary commonplaces. When I approach 
the more subtle qualities which lend distinction to a judgment I enter on difficult 
territory. ‘No one has yet succeeded in defining literary style though many have 
‘tried to do so. It is an emanation‘of personality. ‘We recognize it instinctively. 
But it is a gift rather than an acquisition and no rules can be laid down for it. - 
‘Still, it is profitable to study the judgments of the masters of judicial style in the 
hope of acquiring some inspiration from them. If,we consort with good company 
we may insensibly improve our own manners. I have elsewhere expressed myself 
on the relation of “ Law and Letters”’ in an address which I had the honour of 
delivering at the meeting of the American Bar Association at Chicago in 1980, 
and I must not repeat myself. But I may quote just one sentence. “ The 
deliverances,”’ I said, “ of the Judges of England in the leading cases of the law are 
distinguished by’ the highest qualities of literary craftsmanship; witness the 
historic judgments in which Lord Mansfield enunciated-the principles of the 
common law in their application to commerce, the commanding brevity of Jessel, 
Master of the Rolls, the elegant irony of Lord Bowen and those delightful passages 
in which Lord Macnaghten contrived to illumine with humanity and humour 
the most accurate exposition of the technical doctrines of the law. Of him it 
could certainly never 'be said, as was said of another Law Lord, that he was: not 
only dull himself but the cause of dullness in others, ; 


' While it is quite ‘fitting to mitigate the austerity of a judgment by employing 
the arts and graces of literary composition, restraint should be exercised in doing so. 
Elegance of expression, aptness of ‘illustration, well-chosen metaphors and an 
occasional’ happy literary quotation ‘are both legitimate and desirable. But a 
judgment is not the appropriate vehicle for wit and pleasantry at large. ‘To the 
parties concerned a litigation is no laughing matter and they may well complain 
if the Judge ‘gives the impression of treating their case too light-heartedly. He ' 
must not allow himself to yield to the temptation of playing to the gallery and the 
s‘by comments which may distress the suitors who have come to his-Court not 
or entertainment but for justice. ' It will be observed that in all the best examples 
of judicial levity thé lighter passages are not dragged in by the ears for the meré 
purpose of display but are strictly relevant to the issue and really advance the 
argument.: Everyone can:recall instances of what I. mean. Perhaps there has 
never béen‘a greater artist ir: combining relevance with lightness of touch than 
Lord Robertson, whose style was once described as like a pearl dissolved in vinegar. 
His judgments wher he was Lord President of. the Court of Session in- Scotland 
may not be generally familiar so | may give .an.example of his neat and witty 
phrasing. an extract: from his disquisition on the question whether rabbits were 
vermin ‘within the meaning of a statute of 1870. Referring to the Ground Game 
Act of 1880’ he. said :. ‘‘ The title tells 1ts own story. This is the darkest hour 
in the legislative history of the rabbit but his fortunes are still linked with the hare. 
Every provision of thie! Act applies to-both animals; and both incidentally gain a 
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close time on moorlands although it must be confessed that they appear to owe 
this privilege less.to favour for either of themselves than to a regard to the safety 
of the grouse. Still I own to finding it inconceivable that the Legislature should 
have shown all this ceremony to the rabbit in 1880 if he had already in 1870 been 
cast out among the vermin.’* Again, in another case, he lit up the unpromising 
topic of the proper method of assessing the “existing” value of a tramway 
undertaking by observing that it had been argued that “time is exhaustively 
divided into past end future and the present is merely a dividing line between the 
two.” *“ This,” he went on to say, “is of course a profound and impressive truth 
but there.are times and pleces for everything and I should not have thought a 
Tramway Act exactly thé occasion which Parliament would choose for teaching 
men metaphysics unawares.”* I quoted this passage in a case dealing with 
the question of survivorship in a common calamity in which the House of Lords 
was regaled with much fine-spun argument on section 184 of the Law of Property 
Act, 1925.3 Irony is probably the literary form most frequently illustrated in 
judgments and very effective it can be on suitable occasions, witness the sustained 
and brilliant performance in this manner by Lord Greene, the Master of the Rolls, 
in a recent judgment of his in which he appositely quoted Voltaire. 

For vigour and picturesqueness of expression the old Scots Judges were hard 
to surpass, as when Lord Pitfour, disagreeing with an authority which had been 
quoted to him, remarked, “ Some Judges are like the old bishop who having begun 
‘ to eat the asparagus at the wrong end did not choose to alter.’ In our own 
day Lord Sands well maintained this tradition arid I cannot forbear to quote 
him on the infallibility of the House of Lords. ‘“‘ The House of Lords,” he observed, 
“is an infallible interpreter of the law. A batsman, who, as he said, had been 
‘struck on the shoulder by a ball, remonstrated an a ruling of lL.b.w., but the 
a S met his protest by the remark ‘Tt disna’ maitter if the ba’ hit 
yer neb; if the umpire says y’er oot, ye’r oot.’ Accordingly if the House of Lords 
says this is the proper interpretation of the statute—then it is the proper interpre- 
tation. The House of Lords has a perfect legal mind. Learned Lor May come 
and go, but the House of Lords never makes a mistake. That the House of Lords 
should make a mistake is just as unthinkable as that Colonel Bogey should be 
bunkered twice and take 8 to the hole. Occasionally to some of us two decisions 
of the House of Lords may seem inconsistent. But that is only a seeming. It 
is our frail vision that is at fault.” I do not commend this caustic irreverence 
for general imitation! In Ireland the national sense of humour is not banned 
in the law Courts. A characteristic judicial effort is enshrined in the judgment 
of Sir Peter O’Brien C.J. in a case dealing with the disallowance by the official 
auditor of items in the accounts of the Dublin Corporation incurred in connection 
with a luncheon on the occasion of the annual inspection of the water-works. 
The gusto with which the Chief Justice enumerates and comments on the merits of 
the various liquors at this municipal junketing is eminently diverting and his 
eorna judgment was no doubt justified by the hilarity of the proceedings.” 

The English Law Reports abound in telling aphorisms, as when Lord Lindley 
in an Admiralty case observed that “this is an illustration of attempting to 
navigate ships by Act of Parliament.” Lord Chelmsford in another case remarked 
that “ this appears to me to be determining what has been done by a conjecture of 
what was likely to have been done.” Lord Davey'commented thus’on a fallacious 
argument: “ My Lords, to use the language of a distinguished Judge of the last 
generation, the appellant’s case seems to me as full of holes as a colander.” Lord 
Macnaghten said of a solicitor of whose conduct he disapproved that he “ was 
a gentleman ‘ devoted,’ as he says, ‘ to public work,’ meaning by that, I suppose, 
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that his proper business as a solicitor was a matter of secondary consideration 
with him.” These quotations chosen at random could be multiplied indefinitely ; 
they may serve to show how tellingly the essence of a judgment may be distilled 
into a single sentence. 

A question often discussed is whether Judges in their pronouncements ought to 
confine themselves strictly to dealing with and deciding the particular point at 
issue in the case before them or may legitimately take the opportunity when it 
arises of laying down general principles of law. There are two views about this. 
Some think that it is within the province of a Judge to clarify the law and assist 
its development by the formulation of legal doctrine. Others think that the 
Judge ought not to stray outside the confines of what is required for the decision of 
the case in hand and that general pronouncements are liable to cause future em- 
barrassment. There must of course be a ratio decidendi in every judgment, 
which it ought to be easy to discern and extract, though this is not always so. 
Incidentally I would refer the reader to Professor Goodhart’s valuable paper on 
determining the Ratio decidendi of a case in his “ Essays in Jurisprudence and 
the Common Law.” The discrimination between what is dictum and what is 
ratio decidendi is of vital importance, for the latter is binding and the former is not 
and the Judge in composing his judgment ought to have the distinction clearly 
in mind. 

I was myself taken to task recently by a reviewer in a legal journal for having 
in a judgment of mine used these words: “ Your Lordships’ task in this House 
is to decide particular cases between litigants and your Lordships are not called 
upon to rationalise the law of England. That attractive if perilous field may 
well be left to other hands to cultivate. It has been necessary in the present 
instance to examine certain general principles advanced on behalf of the appellant 
because it was said that consistency required that these principles should be applied 
to the case in hand. Arguments based on legal consistency are apt to mislead for 
the common law is a practical code adapted to deal with the manifold diversities 
of human life and as a great American Judge has reminded us ‘ the life of the law 
has not been logic; it has been experience.” In expressing myself so broadly 
I perhaps afforded an example of the danger of committing oneself to generalities 
in a judgment. My critic’s point was that it is the part of a Judge to assist in 
clarifying the law and clearmg up apparent discrepancies. I can only plead in 
mitigation that in the earlier part of this same judgment I had not flinched from 
laying down very broad doctrine on the law of liability for negligence and that 
I was really concerned only to assert that I was not to be confuted by the possible 
existence of inconsistent exceptions which authority required me to acknowledge, 
although I could not logically reconcile them with the general doctrine I had 
enunciated. 

Lord Dunedin, one of the greatest Judges of our day and generation, had a 
predilection for educing from the particular case before hint the general principle 
of law which he conceived to be volved and formulating it in general terms. 
In the leading case of Sorrell v. Smith there is a characteristic passage in the opening 

agraph of his judgment. The case raised the most far-reaching problems 
in the law of conspiracy at common law. The Judges in the Court of Appeal, 
said Lord Dunedin, “had embodied in their judgments an appeal for guidance 
so touching, as to recall the prayer of Ajax—  S8daad .............. ; Reverse 
our judgment an it please you, but at least say something clear to help in the future.” 
The quotation is from the Iliad, xvii, 647. Darkness had shrouded the field of 
battle between the Greeks and the Trojans and Ajax invoked Zeus to clear the 
sky so that if he and his comrades must die they might do so in the light. As 
Zeus responded to the a arias of Ajax, so Lord Dunedin responded to that 
of the Court of Appeal without, however, claiming divine inspiration. ‘ It may 
not be easy to comply with,” he said, “ but for my own part I shall do my best ” 
and he proceeded to provide a valuable exposition of the principles of the law of 
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conspiracy. The propensity of Lord Dunedin to deal with general principles in 
his judgments may have been due to his training in the, law of Scotland which has 
always been less hidebound by precedent than the law of England. Speaking 
at a meeting ‘of the American Bar Association in Chicago on August 21, 1980, 
he said: .“ I confess I am not one of those who attach an enormous value to the 
mere question of precedents. I think reported cases are only really valuable when, 
in what is said by a Judge, they give you in a crystallized form some of those 
great principles on which law depends.” We should certainly have been the 
poorer had we been deprived of the many illuminating passages which enrich his 
Judgments and which we owe to his liberal conception of the judicial function. 

Lord Wright has expressed a stricter view in the preface to his volume of “Legal 
Essays and Addresses.” “The work of writing judgments,” he says, “is in a 
sense the work: of the miniaturist inlaw. He works with limited and definite facts 
and with limited and definite authorities and legal rules. Everything is directed 
to the particular result and everything not directly relevant should be excluded. 
The theory of economy forbids digressions into cognate rules of law or the enuncia- 
tion of wider principles than are necessary for the particular case, or the attempt 
to reconcile and synthesize rules and achieve a more abstract and over-riding 
a There is the further difficulty that the Judge speaks with authority. 

e is a Magistrate. He must look into the future and consider how the words he 
uses are susceptible of being applied to other facts and conditions and he must 
guard against tying the hands of a future Court which may have to determine 
what extensions are proper and what distinctions should be drawn. Thus the 
the Judge must neither speculate nor theorize.” 

There is probably not much real variance of opinion on the subject of the 
limitation of the Judge’s function. Lord Wright does not deprecate the formula- 
tion of legal principles in a judgment; what he deprecates is the “ enunciation 
of wider principles than are necessary for the particular case.” When Lord Dune- 
din emoa a principle of law in a judgment it was always strictly relevant 
to the case in hand. I am sure he would have agreed that it is not for the Judge 
to speculate or theorize. 

The best judgments are those which clearly state the legal principle on which 
they are based. I dislike the method sometimes adopted of eecmbliag an array 
of previous cases, like an excerpt from a digest, and after painstakingly examining 
their points of resemblance to or distinction from the case in hand, deciding 
according to the precedent most nearly in point. In the process of reaching a 
decision precedents are very properly read and studied as evidence of the law, 
but they should be used for the purpose of extracting the law from them. It is 
undesirable to cumber a judgment with all the ap tus of research which Bench 
and Bar have utilised in ascertaining the principle of law to be applied. ° 

Without entering upon the familiar controversy whether Judges make law or 


` only declare existing law, all will agree that the functions of the Judicature and the 


Legislature are distinct. But it is inevitable that the Judge in deciding the cases 
that come before him must incidentally modify, adapt and develop the law by 
his interpretation of it. Yet he should always remember that his duty is to apply 
to the case in hand the law as he conceives it'to be and not as he might wish it to 
‘be. Nevertheless there is an undefined intermediate zone within which the Judge 
‘in effeet makes law and it is just here that restraint on his part is necessary if 
he is not to trespass outeide his proper sphere. The attempt not infrequently 
made to escape from distasteful authority by resort to casuistical and unreal 
distinctions is not to be commended. Where a binding authority exists it must be 
followed, even if it leads in thé Judge’s opinion to injustice, for, as Lord Bramwell 
said, “it is much better that á wrong decision should be set right by legislation 
than that idle distinctions should be drawn. . . .and the law thrown into confusion.””4 
The judgment of a Judge of first instance is properly framed on different lines 
from the judgments delivered in a Court of appeal. The first judgment rightly 
covers the whole ground. In the Court of appeal much is usually shed, but the 
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first Judge cannot foretell what points may commend themselves on appeal and’ 
he ought to provide all the material which may conceivably be regarded as relevant 
on a reconsideration of the case. In a Court of Appeal it is desirable if possible 
that there should be a single agreed narrative of the facts in the leading judgment 
and that the other appellate Judges should not repeat them, but should confine 
themselves to dealing with any particular aspect of the case which they desire to 
emphasize or develop. The law reports are too often cumbered with unnecessary 
repetitions which add little of importance. A dissenting Judge may of course 
find it necessary to give his own version of the facts as he sees them and to support 
his dissent by an independent argument. 

Finally, let me plead for the avoidance of clichés. Every form of composition 
is prone to develop its own mannerisms and Judges are no more immune from this 
tendency than other writers. Many otherwise excellent judgments are marred 
by the constant recurrence of such phrases as “I would venture to suggest,” 
“ I may be permitted to add,” “ speaking with all deference’ and so on. 


SUITS UNDER RENT ACT. 


Can a suit to establish title to immoveable property be entertained by the Court of 
Small Causes, Bombay, under s. 28 of the Bombay Rent Control Act, 1947 (Bombay 
Act No. LVII of 1947)? The difficulty in answering this question has arisen due 
to the careless drafting of sections 28 and 29A of the Act. Section 28 runs as 
follows :— 

“28. Notwithstanding anything contained in any law and notwithstanding that, by reason 
of the amount of the claim or for any other reason, the suit or proceeding would not, but for this 
provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay, and 

(b) elsewhere, the Court of the Civil Judge (Junior Division) having jurisdiction in the area 
in which the premises are situate or, if there is no such Civil Judge, the Court of the Civil Judge 
(Senior Division) having ordinary jurisdiction, 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord and a tenant 
relating to the recovery of rent or possession of any premises to which any of the provisions of this 
Part apply and to decide any application made under this Act and to deal with any claim or 
question arising out of this Act or any of its provisions ; and no other Court shall have jurisdiction 
to entertain any such suit, proceeding or application or to deal with such claim or question. 

Explanation.—In this section “proceeding” does not include an execution proceeding arising 
out of a decree passed before the coming into operation of this Act.” 

Section 29A runs as follows :— 

“29A. Nothing contained in Section 28 or 29 shall be deemed to bar a party to a suit, pro- 
ceeding or appeal mentioned therein in which a question of title to premises arises and is deter- 
mined from suing in a competent Court to establish his title to such premises.” 

Section 29 makes provision for appeal from the decisions of the Courts specified 
in s. 28. 

Sections 28 and 29 came into force together with the other provisions of the 
Act, except s. 29A, on February 18, 1948. Section 29A, however, was added by 
s. 6 of Bombay Act XXXVI of 1948 on April 16, 1948. 

In the meanwhile on March 2, 1948, a question was raised in O.C.J. Suit No. 885 
of 1946 in the High Court of Bombay before Mr. Justice Desai that ss. 28, 29 and 50: 
of the Act were ulira vires of the Bombay Provincial Legislature, in so far as they 
took away from the Bombay High Court jurisdiction to try suits between a landlord 
and a tenant. On March 15, 1948, the Advocate General on behalf of the Province 
of Bombay applied that the Province of Bombay be added as a party to the suit. 
Accordingly the plaint was amended and the Province of Bombay was made a 
paty to the suit on March 19, 1948. The matter was eventually argued at full 
ength before a Division Bench of our Court, consisting of Chagla C.J. and 
Tendolkar J. ; and the suit was adjourned for judgment in the last week of March 
1948. Thereafter Bill No. XLIV of 1948 containing inter alia the provisions of s. 29A 
was published in the Bombay Government Gazette, dated April 1, 1948. Thereafter 
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on April 6, 1948, the judgment in the case was delivered by Chagla C.J. and 
Tendo J. These dates would be useful in understanding the mind of the 
Legislature in amending the Act, as it did, by adding s. 29A, in view of the argu- 
ments advanced in the above case to which the Province of Bombay was a party. 
. Weare not concerned with the ratio of the decision but with some of the argu- 
ments bearing on the pe question which were advanced and which were 
answered by their Lordships. ; 

Their Lordships in Kawasji Pestonji Dalal v. Rustomji Sorabji! took it for granted 
that by virtue of the provisions of s. 28 the Small Causes Court had acquired 
jurisdiction to try suits which may involve questions of title. Chagla C.J. observed 
in his judgment as follows (p. 457) :— 

“Mr, Seervai has forcefully and eloquently emphasised the fact that the result of this legisla- 
tion would be to confer upon the Small Causes Court jurisdiction to try suits which may involve 
questions of title, that the Small Causes Court is a Court of summary jurisdiction and that it is 
not suited or equipped to try suits of such a nature, that the jurisdiction of the High Court has 
been completely excluded and a litigant has not even the right to come in appeal to the High Court, 
and that for the first time the Court of Small Causes has been constituted 2 Court of Appeal in 
landlord and tenant suits. AN this may be very valid criticism against this legiflation which we 
are considering, but a Legislature which is sovereign is not bound to exercise its power with dis- 
cretion, and it is not for the Court to consider the wisdom, the expediency or the policy of the 
legislation that it may enact.” 

Further Chagla C. J. says (p. 456) : ` 

“As I read s. 28, it deals with original suits or proceedings or applications between a landlord 
and a tenant and this section requires that they have to be filed in the Court of Small Causes in 
Greater Bombay or in the Court of Civil Judge (Junior Division) elsewhere. Therefore, it is clear 
that as far as the High Court is concerned, where it had jurisdiction before to entertain such suits, 
proceedings or applications that jurisdiction had been taken away.” 

It is clear from the above observations of Chagla C. J. that his Lordship was of 
opinion that the result of this legislation was to confer upon the Small Causes 
Court jurisdiction to try suits which may ‘involve questions of title, a jurisdiction 
which it did not possess before the passing of the Act LVII of 1947. This is the 
correct interpretation of s. 28, as it ‘stood then, unfettered as it was by the 
provisions of the new s. 29A. ` ` 

But the position’ has changed since the amendment of the Act which added s. 29A 
to the Act. The intention of the Legislature in enacting section 29A seems to be 
to prevent the Rent Courts, if they were otherwise incompetent before the coming 
into operation of this Act, from trying suits where the question of title is the sole 
and only question in the suit. On general principles the Small Cause Court, how- 
ever, still retains the power to decide questions of title (to inmmoveable property) 
rising incidentally in suits or proceedings, if the relief asked for is the one which is 
within the competence of that Court to grant (Rajendra Mullick v. Nanda Lall 
Gupta? and Anandsing Suratsing v. Lakhesing Pratapsing).’ But such a decision 
would not operate as res judicata (Bapuji Raghunath v. Kuvarji Eduljt Umrigar* and 
Puttan Go v. Nilkanth Deshpande.)® 

Powers possessed by different Courts before the coming into operation of the Act: 
(1) The Court of Small Causes, Bombay, had no power to entertain suits for the 
determination of any right or interest in immoveable property. Vide s. 19 (g) and 

-8. 49 of the Presidency Small Causes Courts Act. 

(2) The Civil Judge (Junior Division) and Civil’ Judge (Senior Division) while 
exercising the Small Cause Courts power had no power to entertain suits “for the 
determination or enforcement of any right to or interest in immoveable property.” 
Vide cl. (11) of Sch. TI to the Provincial Small Cause Courts Act. 

(8) The Civil Judge (Junior Division) had power to decide questions of title 
up to the pecuniary limit of his jurisdiction, say, up to Rs.5,000. 

(4): The Civil Judge (Senior Division) had power to decide questions of title 
without any pecuniary limit. 
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é Effect of s. 28 as on February 13, 1948. The effect ofthe enactment of s. 28 was 
ve-fold :— f 

(i) to remove the poy limit on the jurisdiction of the Court of Small 
Causes, Bombay, and the Civil Judge (Junior Division) ; 

(ii) to’confer power to try suits involving questions of title to immoveable pro- 
perty on the Court of Small Causes, Bombay, without any pecuniary limit on its 
jurisdiction ; 

7 (iii) to raise the power, to try suits involving questions of title to immoveable 
property, of the Civil Judge (Junior Division) from his pecuniary limit to any limit 
whatever ; 

(iv) to remove other limitations on the power of the Court of Small Causes, 
Bombay, imposed on it by the Presidency Small Causes Court Act and other enact- 
ments for the purpose of exercising the jurisdiction conferred on it by s. 28 of the 
Bombay Act LVII of 1947; 

(v) toremove other restrictions on the power of the Civil Judge (Junior Division) 
and Civil Judge (Senior Division) while trying a suit as a Small Cause suit on their 
file, imposed on them by the Provincial Small Cause Courts Act and by other enact- 
ments for th@purpose of exercising the jurisdiction conferred upon them by s. 28. 

It appears from the subsequent enactment of Sec. 29A that either the Legislature 
did not intend to give such vast powers to the Court of Small Causes, Bombay, and 
the Civil Judge (Junior Division) or having given the same, later on, on second 
thought, realised that it was inexpedient to have done so. 

The intention of the Legislature can only be gathered from the statute itself and 
if the statute is any guide, it is clear that the original intention had been to confer 
the vast powers enumerated above upon the Courts concerned, the statement of 
Objects and Reasons (on s. 29A) notwithstanding. 

But it is equally clear from the language of s. 29A, however faulty it may be, 
that the Legislature intended to take away some of the powers given by Sec. 28 to the 
Courts concerned. In regard to suits involving questions of title to immoveable 
property the Legislature has definitely relegated the Courts concerned to the position 
that obtained before the coming into operation of the Act. There are sufficient 
indications in s. 29A itself to warrant the above conclusion. 

(1) In the first instance, the section says that nothing shall bar a party from 
suing in a competent Court to establish his title. By necessary and distinct implica- 
tion it follows that the Courts specified in section 28 may not be competent 
Courts for the purpose of establishing therein a question of title to the premises. 
Thus section 29A differentiates between Courts which are competent to entertain 
suits for the purpose of establishing title to premises and Courts which are incom- 
petent to entertain such suits. ` 

(2) It follows from this that the decision of the “incompetent Courts”—if the 
use of such a pithy expression be permitted—on questions of title must, of necessity, 
be one which must be incidental to the decision of the main question within the 
cognizance of these Courts. The expression “is determined” used in section 29A 
does not at all militate against this construction, since a Court of Small Causes, or 
any other Court of limited jurisdiction, must determine questions which may inciden- 
tally arise in a suit, though these questions may not be within its cognizance. On 
the contrary, if such a Court refuses to try such questions, that would be ground for 
setting aside its decree (Anandsing Suratsing v. Lakhesing Pratabsing.)' 

(8) Again, the words used in section 29A are “a suit in which a question of title 
to premises arises” and not words, for instance, like these, “a suit for the determina- 
nation or enforcement of any right to or interest in immoveable property” used in 
Clause (11) of Schedule IT to the Provincial Small Cause Courts Act [Act No. IX of 
1887] or the analogous words in Sec. 19 (g) of the Presidency Small Causes Courts 
Act [Act No. XV of 1882]. One notices a distinct difference between the language 
used in section 29A and the language used in the above quoted provisions of the 
two Acts. It cannot be disputed that the language used in these two Acts [Act IX 
of 1887 and Act XV of 1882] is designed to denote suits brought expressly for the 
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purpose of establishing title to immoveable property. On the other hand, the words 
in question occurring in section 29A, refer to suits in which a question of title 
arises only incidentally. 

To appreciate the exact significance of the difference in the language used in 
section 29A and the language of the relevant provisions of the Presidency Small 
‘Cause Courts Act and the Provincial Small Cause Courts Act, we may profitably 
invoke the aid of a passage in the judgment of Parsons J. in Bapujt Raghunath v. 
Kuvarji Eduljt Umrigar The learned Judge in that-case uses language similar 
to the language used in s. 29A of the Act which shows that the language of section 
29A is only suited to express the conception of a suit in which a question of title 
arises incidentally and not to express the conception of a suit brought expressly 
for establishing title. The relevant passage runs as follows : 

“....in describing the suits which are excluded from the cognizance of Courts of Small 
‘Causes, whether in the Preaidency towns or in the Provinces, the Legislature....has....in both 
Acts, used the words ‘suit for the determination of any right to or interest in immoveable pro- 
perty.’ Such a description can, in our opinion, refer only to suits brought expressly for the purpose 
of obtaining a decree determining a right or interest in immoveable property, and cannot include a 
suit brought for moveable property or money in which a question of title may be raised by the 
defendant.” (The italics are mine). f i 

It is clear from the above passage that the word “raised” refers to the defence 
taken up by a defendant and cannot be appropriately used in the sense of an act of 
a plaintiff seeking to establish his title. Te appears that the draftsman of section 
29A of the Act has unconsciously borrowed the phraseology of Mr. Justice Parsons 
employed in the above passage ; he merely uses active voice, whereas Mr. Justice 
Parsons’ used passive voice, to express the same idea. 

Therefore, the Legislature in section 29A uses the expressions (a) “a suit in which 
a question of title arises” and (b) “suing to establish his title”—in two different 
senses: The first expression refers to suits in which a question of title arises in- 
-cidentally, and the second refers to suits expressly brought to establish title. 

The above considerations warrant the conclusion that for the purpose of entertain- 
ing suits brought expressly for the purpose of establishing title, the competent 
‘Courts contemplated by Sec. 29A are Courts which were competent to entertain 
such suits, before the coming into operation of this Act, and that “incompetent” 
Courts are those which were only competent to try‘a question of title incidentally 
before the coming into operation of this Act. - 

In other words, the Courts which had been made competent on’ February 13, 
1948, to decide questions of title by virtue of sec. 28 become once more “incompe- 
tent” to decide those questions from April 16, 1948, on account of the enactment 
of the new section 29A. And this happened either because of an afterthought on 
the part of our Legislature or careless oe o sec. 28 by its draftsman, who 
had failed to express the intention of the Legislature in appropriate language. 

- The other interpretation leading to absurdity :—-If the Court, however, does not 
reconcile, as I have done above, the provisions of sec. 28 with those of sec. 29A, 
and holds that the Courts specified in section 28 as wellas the “competent Courts” 
referred to in section 29A are both empowered to entertain suits expressly brought 

‘to establish title to premises, an apparent absurdity would arise. . It would be 
this: On a question of title, say, by a declaratory suit filed in the Court of Small 
Causes, Bombay, you get, after litigating in two forums, a decision of the Appellate 
‘Court specified in sec. 29, but that decision would not be res judicata. You have 
again the luxury of filing the same declaratory suit in the Bombay City Civil Court 
-or in the High Court, as the case may be. And the decision of these Courts alone 
would be res judicata. 

The result would be that though the first litigationin the Court of Small Causes, 
Bombay, would be fruitless and of no effect whatever, the Legislature is supposed to 
have sanctioned such futile and definitely mischievous procedure. It soul indeed 
constitute a huge joke on the litigating public. Before crediting the Legislature 
with having played such prank, the Court must endeavour as far as possible to 
make some sense out of the statute, even by reading words which are omitted by 
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carelessness or due to slovenly drafting or even by modifying the meaning of the 
words, the general principle of construction being that Acts of Parliament should 
be construed with a candid mind and with an intention to understand them (Garby 
v. Harrist). Another principle to bear in mind in construing these two sections 
(28 and 29A) would be that if there be doubt as to the construction or if a construc- 
tion according to strict grammar would lead to a manifestly unreasonable or absurd 
conclusion, the statute must be considered with regard to the state of the law at 
the time when it was enacted. (per Brett J. in Gover’s case?). 

If we, therefore, consider the Act with regard to what the state of the law was when. 
section 28 was enacted as also what it was when section 29A was added to the act, 
we may understand more clearly the mind of the Legislature when it speaks in 
section 29A of “competent Courts” in which a title to premises may be established. 

In the context the Legislature refers by that expression those Courts which were 
competent to entertain suits expressly brought to establish title to immoveablé 
property before the coming into force of the Act and by necessary implication it 
means that those Courts, which were otherwise not competent to entertain such 
suits at that date, would continue to remain so, the provisions of s. 28 notwith- 
standing. 

The criticism that may be made against s. 29A is two-fold : In the first instance, 
the section should have more appropriately appeared as a proviso to section 28 
with suitable changes; and secondly, the expression “competent Courts” used in 
s. 29A is susceptible to a meaning not intended by the Legislature. The expression: 
in its context implies that Courts specified in section 28 are all “incompetent” 
Courts (qua their power to entertain suits expressly brought to establish title to 

remises). As a matter of fact, some of these Courts, as stated above, viz., the 
Court of the Civil Judge (Senior Division), and the Court of Civil Judge (Junior 
Division) up to the limit of its pecuniary jurisdiction, while trying regular suits, 
are competent Courts in this respect. Again, the title of s. 29A, viz. “Saving of 
suits involving title” is misleading, since it means that all suits involving title are 
saved from the operation of s. 28. Asa matter of fact, some suits, for instance, 
those entertained by the Court of Civil Judge (Senior Division) are not—and cannot 
be—so saved. But in spite of this defective drafting of the provisions of section 
29A, the intention of the Legislature is unmistakable and must be given effect to. 

Instead of adding section 29A the best thing for the Legislature to do was to 
add a proviso to s. 28 to express its mind more clearly in such words as the following : 

“Provided that nothing contained in this section shall be deemed to confer power on the 
Courts mentioned in this section to entertain and try any suit for the determination of any right 
to or interest in immoveable property unless such Courts possessed such power before the coming 
into operation of this Act.” : 

But it is submitted that the fact that the Legislature has not done its job artisti- 
cally would be no excuse for the Court to declare the statute an absurdity. 

R. B. ANDHYARUJINA.- 


s 





THE LAW OF HINDU WILLS 


“The law cannot know individuals nor accommodate itself to the diversity of their wants.. 
All that can be required of it is, that it should offer the best chance of supplying these wants. It 
remains for each proprietor who may and who ought to know the circumstances In which those- 
who depend on him will be placed after his death to correct that imperfection of the law in those 
eases which it could not see.” Rentham—Theory of Legislation. 


INTRODUCTION 


The consideration of the Hindu Code as revised by the Select Committee is 
postponed at present to some future date. The Hon’ble Dr. B. R. Ambedkar, the 
Law Member,-has almost given an assurance to the House that he would try to get 
the Bill passed in the Special Session in the Constituent (Legislative) Assembly if 
necessary, at any rate before the present Asserbblyis dissolved. It can, therefore, 
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now be hoped that the new Hindu Code would become the uniform law of the 
entire Indian Union along with the Unions of States in the very near future indeed. 


This new Code has certainly made quite revolutionary changes in the current 
Hindu law. In the law of succession, for instance, a daughter is made the simul- 
taneous heir to the deceased Hindu male along with his son and widow. This 
innovation has aroused a lot of opposition. It should be observed that these 
rules are framed on the principle of the equality of sexes and in these days of 
progress you cannot at all ignore the claims of Hindu women which were almost 
totally neglected in the past. It is a fact that no rules of succession, howsoever 
laudable, equitable and just in any system of law would satisfy all. These rules 
are bound naturally to displease some at least. For the rules of succession cannot 
accommodate the diversity of the wants of all. This is exactly whatis conveyed in 
the quotation from Bentham quoted above. It has, therefore, become quite neces- 
sary in these days that the testamentary habit, i.e. the habit of disposing of the pro- 

erty by will must be encouraged and the general public opinion must be agitated 
and educated in this direction. It is, therefore, proposed in this short article to 
discuss the law of Hindu wills. . , l 


SuorT History 


` Testamentary disposition did not come into vogue in ancient India owing to the 

joint family system and the custom of adoption. By the Hindu law property, 
if not previously distributed in his life-time has been left to descend, on the death of 
its owner, to his heirs. The orthodox Hindu contemplated the claims of his child- 
ren and dependents as indefeasible and they in their turn revered as laws the 
authority and wishes of their ancestors. Hence there was no custom of testa- 
mentary disposition amongst the ancient Hindus. 


Among the seven kinds of documents (Lekhya) (document of partition, gift, 
purchase, mortgage, agreement bondage and debt) mentioned by Koutiliya, 
Brihaspati, Katyayana and others there is no term for a document which can 
convey the idea of a modern will. But it need not however be supposed that the 
idea had not at all dawned upon the minds of people ‘before, the advent of the 
British. For it is. stated in Nagalutchmee Ummal-v. Gopoo Nadraja, 6 M I. A. 
809 (at page 844) “It must be allowed that in ancient Hindu law as it was 
understood through the whole of Hindustan, testamentary instruments in the sense 
affixed by English lawyers to that expression were unknown; and it is stated by a 
writer of authority (Sir Thomas Strange) that the Hindu language has no terms to 
express what we mean by a will. But it does not necessarily follow that what in 
effect though not necessarily in form are testamentary instruments which are 
only to come into operation and affect’property after the death of the maker of the- 
instrument were equally unknown. ‘ f 

Gifts were common and gs in other countries the conception of a gift gave rise to 
the conception of-a will. The instincts and affections of mankind, in the vast 
majority of instances, will lead man to make a provision for those who are nearest 
to them in kindred and who in life have been the objects of their affection. In- 
dependently of any law, a man.on.the point of leaving the world would naturally 
distribute among his children ornearest relatives the property which he possessed. 
Amongst those, who, as a man’s nearest. relatives, would be entitled to share- 
the fortune he leaves behind, some may be better provided for than others, some- 
from age, or sex or physical infirmity may stand in a greater need of assistance. 
Friendship and tried attachment of fait service, may have claims that ought. 
not to be disregarded. In the power of recording dutiful and meritorious conduct 
paternal authority finds a useful auxiliary ; age secures the respect and attention. 
which are one of its chief consolation. Circumstances such as these exist in every 
country and so in India. . Consequently however much an orthodox Hindu might 
have contemplated the claims of his children and dependants as indefeasible, 
it was natural to expect him to have expressed his wishes touching these points to- 
his heirs-on his death-bed, desiring the same to be carried into effect after his- 
death. ; . ios 
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THe OBJECT OF WILLS 


The owner of a property may dispose of it in any way he chooses and the right of 
disposition may be exercised by him so as to take effect either during his life-time 
or after his death. A disposition falling under the former category is called ‘gift’ 
and that falling under the latter category is termed a ‘will’. When a man dies 
without executing a will his properties are inherited by his heirs at law. When, 
however, there is a will left by the deceased, the terms of the will alone govern the 
succession to the properties dealt with therein; and the general law of intestate 
succession is to that effect abrogated. 


Wuar is a Wi? 


A will is a legal declaration of the intentions of the executant thereof, with respect, 
to his property, which intentions he desires to be carried into effect after his death. 
"The person making a will is called the testator. The person to whom the property 
is given under the will is called the legatee. The property so given is termed a 
bequest or legacy. In certain wills the management and disposal of the properties, 
according to the directions of the testator, is entrusted to certain persons ' specified 
in the will. Such persons are called executors. A will may be varied by the testa- 
tor himself later on in small particulars by means of a separate document, which 
forms, as it were, an annexure or addition to the will. Such a document is called a 
-codicil. 


REVOCATION OF A WILL 


A will takes effect only on the death of the testator even though it is executed by 
him long before his death. It must be clearly borne in mind that the person 
mentioned as legatee in a will acquires no legal rights whatever thereby so long as 
the testator is alive. It is, therefore, open to the testator to revoke the same at 
ay time before ‘his death. In fact, the important feature which distinguishes a 

ill from the other documents known to law is its revocability by the executant. 
The revocation may be made in any manner by which the intention to revoke is 
-made clear. For instance, it may be by the execution of a later will or by the testa- 
tor himself destroying the will or in any other manner he chooses. 


RESTRICTIONS ON TESTAMENTARY POWER 


Every person of sound mind who is not a minor according to the Indian Majority 
-Act may execute a will as regards his property. The right to make a will is restrict- 
ed in certain other ways also according to the present personal law of the testator 
both under the Hindu law and the Mahomedan law. According to present Hindu 
law the undivided interest of the coparcener in the joint family property cannot 
be willed away by him. The reason is that on his death, the surviving members of 
the family automatically become the owners of the entire family property by sur- 
vivorship ; and it is not property over which a will can operate. So also Hindu 
females who are entitled only to limited estate on inheritance, cannot execute a 
will in regard to those properties. The will, if any, left by such persons is absolute- 
ly ineffective in law. This is the present law. In the new Hindu Code both these 
restrictions go away. The rule of survivorship in the Mitakshara joint Hindu 
family is altogether abolished, and Dayabhaga law is to be made applicable 
throughout the Indian Union. According to the provisions of this new Code the copar- 
ceners in the joint family will not be joint-tenants but tenants-in-common. There 
is, therefore, no restriction on his power to dispose of his share in the family pro- 
perty. So also limited estate is absolutely done away with and all property held 
by any woman is her absolute property and like man she can also will away her 
property. According to the new revised Hindu Code (1) any Hindu may dispose of 
by will or other testamentary disposition any property which is capable of being so 
disposed of by him in accordance with the provisions of the Indian Succession Act 
(Act XX XTX of 1925) or any other law for the time being in force and applicable 
-to Hindus, (2) nothing herein contained shall authorise a Hindu (a) to deprive any 
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person of any rigbt to maintenance to which such person is entitled under the pro- 
visions of this Code or any other law for the time being in force, (b) to create in 
property any interest which he or she cannot lawfully create. 


THE “Form oF Wors 


According to the Indian Succession Act, 1865, which Act may roughly be taken 
as applying to Christians and some other minor communities, a will has to be in 
writing signed by or with the consent of the testator and attested by at least two 
witnesses. Hindu wills may, according to original common law, be either oral or 
written and if written need not even be signed but the law has since been altered by 
the statute. At first the Hindu Wills Act declared that all Hindu wills made within 
the province of Bengal or in the Cities of Madras and Bombay and Hindu wills 
‘which related to any immoveable property, lying within those limits, should be in 
writing signed by the testator and attested by at least two witnesses. Subse- 
quently Act XX XVII of 1926 of the Central Legislature has extended the above 
provision of law to all Hindu wills -executed on or after 1-1-1927 in whatsoever 
part of India the will is executed. The result is that all those wills, executed after 
the said date (1-1-1927) must be in writing and duly attested by at least two wit- 
nesses. 

Registration of will is optional and has not been made compulsory by the Indian 
Registration Act. Again a will may be written on plain paper and no stamp 
papers need be used. 


PROBATE AND LETTERS OF ADMINISTRATION 


The Legislature having imposed the condition that all wills should be in writing 
signed and attested, one would suppose that wills which comply with such condi- 
tions would be accepted and acted upon by a Court of law without any additional 
formality or proof. But the Indian statute law declares that in the case of certain 
wills, i.e. those governed by the Indian Succession Act or by the Hindu Wills Act 
no right as executor or legatee can be established in a Court of law without the 
production of a probate or letters of administration with the will annexed. The 
consequence is that all Christian wills and Hindu wills executed in the Province of 
Bengal and Cities of Madras and Bombay and wills relating to properties situate in 
those places only require a probate or letters of administration. Whereas in the 
case of wills not falling under this category, the obtaining of a probate or letters of 
administration is not necessary. 

This differentiation of wills into the categories, viz. those which require probate 
and those which do not, is certainly due to the halting caged Salar ine method of 
legislation pursued by the Government rather than to any inherent quality found 
in the nature of those wills. Even after.the consolidation of all laws on the subject 
into one enactment in 1925, namely, the Indian Succession Act, this meaningless 
distinction is allowed to continue. It is really a matter of regret that noattempt 
has so far been made therein to make the law uniform in respect of all wills irrespect- 
ive of religion and locality. Will the Indian Dominion Parliament and the Hon’ble 
Law Member pay heed to this ? j 

Probate means the copy of the will certified by a competent Court and authorising 
the grantee to administer the estate. Probate is granted only to the executor, 
if any, mentioned in the will. But if a will mentions no executor then the legatee 
or other persons interested in the estate of the deceased may prove the will and 
obtain letters of administration with the will annexed. The executor or the 
administrator represents the estate of the deceased and the property vests in them 
assuch. The jurisdiction to issue probate or letters of administration is generally 
in the various District Courts. Now it has been in some cases transferred to Civil 
Judges of the Senior Division also. i 


INTERPRETATION OF WILLS 


All that the law requires in a will is a clear expression of the testator’s intention. 
Unfortunately, however, wills do not satisty this requirement many times and suffer 
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from defects such as ambiguity, incompleteness and inconsistency. Such wills 
generally lead to litigation between aval claimants. The Court has then got to 
interpret the will with a view to ascertain the true intentions of the testator. Such 
intentions are to be ascertained from the language of the document, having regard 
to the surrounding circumstances, such as the position of the testator, his family 
relations, and the ordinary notions and wishes of the members of the class or com- 
munity to which the testator belonged. When the meaning of a will is not clear 
on the face of it a Court of law is entitled “to put itself into the testator’s arm- 
chair” to find out its real intentions. In fact so many legal rules and principles 
have grown up on the subject of interpretation of wills that it has now become a 
special branch of legal learning by itself. 

Kesav B. GAsENDRAGADKAR 
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REVIEWS 


TheTrial of Gozawa Sadaichi. COLIN SLEEMAN, B.A., (Oxon), Biaseratliv, 

Lonpon : William Hodge & re Ltd., 86 Hatton Garden, E.C. 1. 1948. Demi 
- 8vo. Pages lxxii and 245. Price 18s. 

Tuis is the third volume in the War Crimes Trials series, which is a companion 
series to the well-known Notable British Trials Series. It refers to the trial of the 
Japanese Capt. Gozawa Sadaichi, who was tried along with his nine brother 
military officers for crimes against humanity, which arose out of the occupation 
of Singapore by the Japanese during the World War I. Singapore fell on 
February 15, 1942. Two days later the Indian prisoners of war were handed 
over to Japanese authorities. About 2000 of their number were deported, on 
May 5, 1948, on a Japanese ship the Thames Maru to the island of Babelthuap 
situated seven hundred miles north of New Guinea. On the ship and in the island 
the prisoners were under the command of a service unit of the Japanese Imperial 
Army known as “ Gozawa Butgi” and headed by Gozai. After the surrender 
of Japan, on August 15, 1945, the prisonersor suchofthem as survived were taken 
‘to the neighbouring island of Pablin as wrecks of humanity. They and their compa- 
nions who were freed from torture by merciful death were during their captivity 
ill-treated and brutally assaulted, i- clothed and ill-fed. One of them, sepoy 
Mahomed Shafi, who was suspected of planning escape, was without trial beheaded 
on April 24, 1945, by Lieut. Nakamura. The offenders were tried by a mily 
Court at Singapore, who found the accused guilty, sentenced Nakamura to dea 
and the rest including Gozai to varying terms of imprisonment. The story of the 
trial is told in the very words of the witnesses, and the defence of the accused is 
set out at full length. A comprehensive introduction gives an insight into the 
structure of the Japanese military system and throws light on the fairness of the 
trial. This entertaining and instructive publication is well worth a perusal by 
lawyers and laymen. 


The Indian Companies Act, 1918. By K. VENKOBA Rao, B.A., M.L, Advocate, 
Madras High Court. Mapras: The Madras Law Journal Office, Mylapore. 
1948. Second Edition. Roy. 8 vo. Pages xlviii and 1822. Price Rs. 22-8-0. 
Tuns is an explanatory, elucidating, and exhaustive commentary on the Indian 

Companies Act, 1918. The Act has been amended from time to time; and in 

1986 its provisions underwent extensive alterations in the legislative attempt to 

seh, if not to kill, the managing agency system. Since then and after the advent of 

ndence many legislative measures have come into existence to promote the 
y growth of the Company law, viz. the Control of Capital Issues Continuance 
iE 1946 ; the Limitation of Dividends Ordinance 1948 ; the Banking Companies 

(Restriction of Branches) Act, 1946, and the Banking Companies Control Ordi- 

nance 1948. Meanwhile, the British Parliament have placed on their Statute-book 

an all-embracing, thoroughly modernised, and comprehensive enactment called the 

Companies Act of 1948. The text of all these enactments is reproduced here. 

The provisions of the 1918 Act are liberally annotated and case-law both of England 
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and India is extensively drawn upon, to produce a working edition of the Act. It 
is needless to say that the book will be found serviceable to the bench-and the Bar. 
It may, however, be added that it will be found helpful in companies’ offices, and 
‘businessmen’s chambersas well. The book can fittingly’be described as a treasure 
‘house of information on company law and practice. ` 


The Law of Property (English and Indian). By G. C. VENKATA SUBBARAO, B.SC., 
M.L., Advocate, Madras High Court, Mapras: The Madras Law Journal Office, 
Mylapore, 1948. Second Edition.. Roy. 8 vo. Pages Ixxxv and 1024. Price 
Rs. 18. . 

Tue law of property in the aggregate, incidents arising from ownership of pro- 

: perty, and safeguards attendant upon transfer of property (which here means im- 

moveable property) are bewildering in the extreme. Disputes and litigation about 
it claim a lion’s share in the work of judicial Courts and the profession of lawyers. 
To produce a comprehensive treatise on the subject would require patience and 
perseverence of no mean order and precision and analytical power of a high degree. 
"These have been creditably put into service and we have before us a learned tome 
-on the subject. After looking into the nature and classification of property, the 
author treats of corporeal and incorporeal interests, and slides into easements. 
He then passes in review the modes of holding interests in property with special 
reference to ownerships absolute, conditional and future, and also co-ownership and 
trust. .One part is devoted to the transfer of property, which follows the lines 
of the Transfer of Property Act 1882. The author examines germs of property as 
found in early Sanskrit texts, develops them in the light of principles of English 
law, and finally crystallises them in the present day precepts of the Indian law. 


Medical Jurisprudence. By M. A. KAMATH, M.B., C.M., Madras Medical Service 
(Retired), Mapras: The Madras Law Journal Office, Mylapore, 1948. Fifth 
Edition. Demi 8 vo. Pages xii and 454, Price Rs. 10. 

Tums is a commendable handbook on medical jurisprudence and toxicology. 
‘Owing to its size all detailed and controversial matters are avoided. The principles 
are stated in their broad aspects, and no important aspect is left out. It is a book 
which students of medicine cannot afford to neglect. ' 


Gambling Acts of India. By V. B. RAJU, M.A., 1.C.8., District and Sessions Judge, 
Surat. AHMEDABAD : drakant C. Vora, Gandhi Road, 1949. Demi 8 vo. 
Pages 188. Price Rs. 6. j , 

TuERE was need of an upto-date edition ofthe Gambling Acts prevalent in 
different provinces, which has been adequately supplied by this book. It sets 
out the texts of the Acts in force in the provinces of Bombay, U. P., C. P., Bengal 
and Madras. The comments compiled from decided cases are brief and to the 
point, critical as well as analytical. Cases under the Acts come frequently before 
Courts, and in arguing and ‘deciding them the book will undoubtedly be useful. 


‘Supplement to Labour Code, Vol. I. By Buarr anp Vyas. AnmEDABAD : C. C. 
ora, Gandhi Road. 1948. Roy. 8 vo. Pages x and 184. Price Rs. 7. 
LEGISLATION for the amelioration of Labour is growing apace. Interpretation 
-of the legislative provisions by the tribunals is increasing in volume. Explanatory 
dicta in the shape of Government Notifications are plenty. The aim of the present 
-series is to bring them together in one place. This supplement sets out the 
Bombay Industrial Relations (Amendment) Act, 1948, and keeps up to date the 
‘literature on the subject. 


A. I. R. Manual (Civil & Criminal), Vol. VI.- By V. V. CHITALEY, B.A, LUB., 
Senior Advocate, Federal Court, and S. Apru Rao, B.A., B.L, Advocate, Madras 
High Court. Nacpur: The All India Reporter Ltd. 1948. Roy. 8 vo. Pages 
viii, 6425-6544. Price ‘Rs. 16. 

Tuts, the sixth volume, of the general unrepealed Acts of India, contains Acts, 
alphabetically arranged, from Maintenance Orders Enforcement Acts, 1921, to 
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Presidency Magistrates Court-fees Act, 1877. As we have often said before the 
text of the Acts is scrupulously brought up to date in the light of amendments 
made by the Central legislature as well as different Provincial legislatures, and 
the case-notation in the footnotes is admirably arranged and fairly full. Many 
of the minor Acts, which have hitherto remained unannotated, have received 
annotation here. Every thing that ingenuity can suggest for facility of reference 
is to be found here. It is altogether an ideal desk book of reference. 


Principles of Insolvency Law. By Ransrruau H. PANDYA, B.A., LL.B., of the Middle 
Temple, Barrister-at-Law, 1948. Fourth Edition. Demi 8 vo. Pages viii, 191 
and c. Price Rs. 5/8/-. 

Tue principles of insolvency law as they obtain in the Presidency-towns and in: 
the provinces are clearly and concisely stated in the first part ; and the text of the 
wo aKey Acts is reproduced in the second. The book ought to prove a good 
aid to students who have to study the law of insolvency for their examination. 


The Bombay Agricultural Debtors Relief Act, 1947. By M. K. TRILOKEKAR, M.A., 
LL.B., Civil Judge, Satara, BomBay : Lakhani Book Depot, Ramchandra. 
Building, Girgaon. 1948. Demi 8 [vo. Pages iv and 110. Price Rs. 4. 

An Act of Legislature can be looked at from two points of view, viz. from the 
bench and from thebar. This book is from the former standpoint, and tells us how 
the law is to be administered. The Act is meant for amelioration of agriculturists 
and is likely to come before Courts in increasing number of cases. The comments 
are concise and to the point. 


The Bombay Agricultural Debtors Relief Act, 1947. By B. L. GADKARI, B.A., LL.B., 

Advocate. Poona: United Book Corporation, Saraswat Colony. 1948. Demi 

8 vo. Pages xvii and 189. Price Rs. 4/-. 

THs commentary on the above Act is written from the view point of a lawyer 
by one who had the experience of a Chairman of the Debt Adjustment Board. e 
Act is a new one and has not so far gathered any volume of case-law round it. 
The comments given here will help a lawyer in shaping his arguments at the bar. 


Succession Certificates : Principl es and Precedents. By Y. Cu. Rama SARMA, B-A., 
B.L., Suryarasapeta, Cocanada. KAKINADA : Masterman Printers. 1948. Demi 
8 vo. Pages 110 and xxxii. Price Rs. 8/-. 

Ar one time the law relating to succession certificates figuredina separate enact- 
ment called the Succession Certificate Act (CX of 1887). In 1925 that Act was 
absorbed into the Indian Succession Act of that year. Here the sections of the 
latter Act are again separated; and their principles and the case-law which has. 
gathered round them are set out clearly in eleven chapters. As an independent 
hand-book on the law of succession certificates it will be useful. 





Money-lending in the Province of Bombay. By M. A. PANCHAL, B.SC., LL.B., and 
J. V. PATEL, B.A., LL.B., Advocates, Broacs : Panchal & Patel, Juna Baazr. 
1948. Roy 8 vo. Pages 78. Price Rs. 8. i 
Tus book sets out in the Gujarati language the provisions of the Bombay Money- 

Lenders Act of 1946 and the rules framed under the Act. The Act and the rules 

are reproduced in English also in appendices. The annotations in Gujarati are 

brief and clear. 


The Bombay Rents, Hotel and Lodging House Rates (Control) Act, 1947. By G.R. 
er B.A., LL.B, Advocate, Nasr. 1948. Demi 8 vo. Pages 185. Price 
Rs. 8/-. 

Tas is an annotated edition of the above Act. It contains also the rules framed 
pore ey Act and the Bombay Land Requisition Act, 1948. It is a handy edition 
of the Act. 
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HINDU LEGAL PHILOSOPHY 


Ir is said that Herodotus was the first to use the verb “Philosophise” meaning 
thereby “ to love wisdom.” It is further said that Pythagoras was the first to 
use the word “ Philosophy ” in the sense of a science. ving regard to the 
vast literature dealing with philosophy it has now become very difficult to exactly 
define philosophy or to indicate clearly the scope thereof. There are some persons 
who go to the length of saying that philosophy and metaphysics are identical. 
There are others who use the word ‘ Philosophy’ in a very narrow and loose 
sense with the result that we meet with such phrases as “ Philosophy of Hair- 
dressing” or ‘‘ Philosophy of Kissing.” Leaving aside these two extremes it 
may be said that philosophy is essentially thinking things out in a systematic and 
critical way. It is “the science of all sciences ” not in the sense that it is the 
sum total of sciences, but in the sense that it deals with the ultimate nature and 
reality of notions that are simply taken for granted by other sciences. In short 
it may be said that philosophy is the science of the first and fundamental principles. 


PaitosopHy or Law 


‘What then is the philosophy of law or legal philosophy ? The answers of various 
legal philosophers to this question are diverse and different. Kohler says that the 
philosophy of law is a branch of philosophy and of that philosophy, which deals 
with man and his culture, and that the philosophy of law as a branch of the 
philosophy of man, is concerned with searching out what underlies human existence 
and what is the deeper significance of human activity. 

According to Berolzheimer, the philosophy of law is the critical study of the 
formulated law. OERS 

There are various other definitions some of which may in brief be adverted to. 

According to Kranse, philosophy of law is the science of law and the state in pure 
reason. According to Lasson it is “ the doctrine of the realisation of the idea of 
the good in human will.” According to Dahn it is the rational and necessery 
element of law which, but for the ambiguous word “ rational” closely corresponds 
to the ordinary definition of jurisprudence. i . 
. Having regard to, the various definitions of the term ‘philosophy of law,’ it 
may be said that it is the science of the first and fundamental principles of law. 
We expect the philosophy of law or legal philosophy to inform us as to the inner 
nature and ultimate basis of law. It attempts to furnish the key to all the problems 
presented by legal phenomena. 


Hinpu Lecar PHILOSOPHY 


It will now be easy for us to ascertain the meaning of Hindu legal philosophy. 
It may be said that legal philosophy becomes particular or concrete when it takes 
its data from a particular system of law and discusses the underlying principles 
which go to constitute legal philosophy—not in an abstract form, but moulded and 
shaped by the concrete details of that particular system. It will follow from what 
has been stated that the aim and object of a book on Hindu legal philosophy should 
be the inquiry into and the examination of Hindu conceptions about the general 
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topics of legal philosophy as unfolded in the works of recognised Hindu law givers. 
In other words it may be said that Hindu lege! philosophy can be regarded as Hindu 
Jaw viewed from the stand point of legal philosophy or it can be regarded as legal 
philosophy reflected through the medium of Hindu law. 


IMPORTANCE. 


Hindu law which is based on Smritis has the oldest pedigree of any known system 
of legal philosophy and even now it shows no signs of decrepitude. At this day it 
governs races of men, extending from Kashmir to Cape Comorin who agree in 
nothing else except their submission to it. No time or trouble, therefore, can be 
wasted, which is spent in going through ancient texts and investigating the first and 
fundamental principles of Hindu law. ‘ The law,” remarks Dr. Ghose. “ which 
moved the admiration of Sir William Jones hes ceased in one sense to be living 
law and must be sought at the present day not ın our books of report, but in the * 
texts of our sages and in the writings of the successive juris consults by whom 
Hindu law was gradually moulded into system. ” He further says—Legal anti- 
quities ought to engage our special attention as India offers a rich and varied 
field for such enquiries. The harvest has long been ripening for the sickel, but as 
yet, to our reproach, the reapers are few in number, and that wealth of materials 
which should be our pride jis now our disgrace.” 

There are some persons like Cunningham who look upon the entire Hindu law 
with a mixture of wonder and pity. There are others like Nelson who look upon 
Hindu law as a mere phantom of the brain imagined by Sansknitists without 
law and lawyers without Sanskrit. All such persons will, I think, cast away 
their hostile aspersion, if they will care to study Hindu law from within and try to 
understand Hindu legal philosophy. . 

It may be remarked that the sun rises in the east and travels towards the west, 
and it is the same light which illumines the whole world. Supercilious and 
superficial observers may think that “ East is East, and West is West and never 
the twain shall meet,” but deeper philosophical insight into the institutions of the 
different countries discloses that it is the same universal reason which permeates 
the universe and its touch makes the whole world kin. 


NECESSITY 


Many books have been written on Hindu philosophy and still more have been 
written on various branches of that philosophy. No book, however, bas been as 
yet written on the philosophy of Smritis or Hindu legal philosophy. The reason 
appears to be that our historic bond with English law and our ince of knowledge 
of the continental legal literature have made us oblivious to the philosophical 
aspects of law. | : A 

‘Until either philosophers become Kings,” said Socrates ** or Kings philosophers 
states will never succeed in remedying their shortcomings.” Relying upon this 
saying several scholars assert that if our law is ever to be advanced into its perfect 
working, philosophers must become lawyers or lawyers philosophers and that 
before we make the law we must take into account the philosophy oflaw. This 
assertion, however, carries no weight with English lawyers. They do not seem 
to have been much perplexed by the philosophical aspects of law. Being always 
practical and not speculative they make the law, and leave the philosophy of law 
to take care of itself. In Germany there is and long has been a vast literature 
dealing with the various branches of the philosophy of law. Those who have 
. been bred in the study of English law rarely experience any need for such literature. 
They do not enquire into the justification of coercion, discussed by Stammiler 
and many other writers; enough for them that it exists. They do not examine 
the relation of ethics or morality to law; that question is for others. They do 
not deal with the proper province of the state ; that also is outside their inquiries. 
Taking into account such bent of English kind Sir John Macdonell says that he is 
tempted to remark that English jurists begin at the point where many continental 
jurists stop and that for the former philosophy of law is only an intruder. 
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Tn America a movement has been recently started its object being to attach great 
importance to pueophy of law and to advance law into its perfect working by 
making law and philosophy go hand in hand. With this object in view 18 volumes 
have been now edited and published by a Committee of the Association of American 
Law Schools, the name of the Series being “ The Modern Legal Philosophy Series’’. 
Having gone through those volumes and having studied the works of Smriti writers, 
who were both philosophers and ond bas one is tempted to say that the time is ripe 
for writing a book on the philosophy of Smritis and to point out to the world 
that Hindu legal philosophy cannot compare unfavourably with any school of 
philosophy referred to in the aforesaid series. India has now gained freedom and 
we are on the threshold of a long period of constructive readjustment and restate- 
ment of our law in almost every department. As a sound preparation for such 
kind of activity it is the part of wisdom first to familiarize ourselves with what has 
- been done by the great legal philosophers of Ancient India. The need of a book, 

therefore, on Hindu legal philosophy is so. obvious that it hardly needs advocacy. 


Ram Kesuav RANADE, LL.M. 


CIVIL PROCEDURE CODE ORDER XXXII AND SUITS BY OR AGAINST 
HINDU IDOL. 


Tue Civil Procedure Code makes provision for the suits by minors and persons 
of unsound mind, but provides nothing about the suit by or against the Hindu idol 
which are so often coming before Courts. 

According to Hindu conception, the idol is regarded as a living being having its 
own interest, apsrt from the interest of the worshippers. It is a juristic person 
of a peculiar type and is often compared with a minor. Undoubtedly there are 
some points of similarity between the two such as their incapability of owning 
property and also of managing and protecting the same. There is, however, a 
marked distinction in the legal status of both. It may be remembered thst the 
idol is an artificial person while a minor is a natural person. The Indian Contract 
Act denies a contractual capacity to a minor but does not extend that incapacity 
toanidol. The Indian Limitation Act also exempts the minor from its operations 
but not the idol. Under these circumstances, it requires to be considered, the 
idol’s legal position so far as the property of which the ownership vests in it, is concern- 
ed. In the case of Jagdindra Nath Roy v. Hemantakumari Debt! their Lordships 
of the Privy Council held that the'idol’s property remains in the possession of 
shebait and the right to sue or to be sued rests with him and not the idol. He is 
thus a judicially recognised person for the idol’s property to vindicate its rights if 
they are interfered with ‘by outsiders ; but the question as to how idol’s interests 
are to be protected if its rights are jeopardised by the actions of the shebait himself 
which is tantamount to wilful negligence or an assertion of an hostile title. The 
only remedy is the ‘suit, but how such a suit is to be filed. The idol itself cannot 
sue, though a suit in idol’s name is permissible. There must, therefore, be some 
human’ agency to speak and work for it. In a Calcutta case an interesting point 
cropped up. The family idol was worshipped by turn‘and a dispute arose between 
contending shebaits about the location of the idol and their Lordships of the Privy 
Council held that the will of the idol on that question must be respected and inas- 
much as the idol was not represented otherwise than by a shebait it ought to appear 
by a disinterested next friend appointed by the Court and remanded the case to the 
lower Court (Pramatha Nath Mullick v.Pradymna Kumar Mullick.*) Ina subsequent 
case, —Lort Williams, J., relying on this case held that in the case of private religious 
trust, with regard to mismanagement of which the members of the public cannot 
intervene and it cannot be expected that the shebait will bring a suit against himself, 
it is necessary and desirable that the idol should file a suit by a disinterested next 
friend appointed by the Court (Sharatchandra Shee v. Dwarkanath Shee.) It may 


1 (1904) I. L. R. 82 Cal. 129, 8. c. 27 Bom. L. R. 1064, P. c. 
g.c. 6 Bom. L. R. 765, P. c, 3 (1930) I.L.R. 58 Cal. 619. 
2 (1925) LL.R.-52 Cal. 809, 
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be noted that his Lordship did not consider any provisions of law in arriving at 
this conclusion. In another Calcutta case (Tarit Bhusan Ray v. Sree Sree Iswar 
Sridhar Salgram Sila Thakur!) the same point arose in a different way. A worship- 
per acting as a next friend of the idol, owing to his negligence in the conduct of the 
suit, allowed the suit to be dismissed for default under O. IX, r. 8, of the Civil 
Procedure Code. An application to set aside'the dismissal was also rejected. The 
idol then filed another suit represented by another next friend. Nassim Ali and 
Pal JJ. distinctly said that the next friend had no right to represent and cannot 
be said to have represented the idol at all as persons other than the shebaits can 
represent the idol only by an appointment by the Court. It was, however, held 
that the cause of action in the present case was different and there was no ber of 
O. IX, r. 8. The question as to the maintamability of the suit by a next friend 
without the appointment by the Court was not necessary to be decided as their 
Lordships’ view on the other finding was sufficient to dispose of the appeal. The 
question again came up for decision before Sen J. in Thakur Sree Sree Annapurna 
Devi v. Shiba Sundari Devi There the suit was filed by a person who was not 
a shebait and did not apply to be appointed as next friend but constituting himself 
as the next friend of the idol filed the suit against the shebaits and his transferees 
for the declaration that the suit pepe was debutter property. Pending the 
suit, the next friend died and another person made an application to be appointed 
as next friend of the deity which was opposed principally on the ground that the 
suit itself not being properly constituted, the present application deserves no 
consideration and it must be rejected. His Lordship dissenting from Tarit 
Bhushan’s case said that the fact that the next friend was not specifically appointed 
by the Court does not render the suit bad and granted the application of another 
next friend on the analogy ofr. 10 of O. XXXII of the Code expressing in unequivo~ 
cal terms that in the absence of specific provisions, the rule is a good guide. He 
was more inclined to the general application of O. XXXII for such cases and 
reviewed its provisions in support of his view. In a very recent case (Sree Sree 
Sreedhar Jew v. Kanta Mohan?) Gentle J. had had to consider this particular 
point again. It appears from the facts of that case that the suit was instituted by 
plaintiff who was the wife of one of the shebaits as the next friend of the Thakur 
but was not appointed by the Court for a declaration that Thakores are entitled to 
be located and to have their worship and religious festivals and ceremonials, 
conducted in the Thakur-bari and for an injunction not to remove the Thakur 
therefrom. All the shebaits were made defendants. One group supported the 
plaintiff while the other strenuously opposed the plaintiff’s suit alleging in effect 
that in the absence of appointment by the Court, a person cannot institute a suit 
in the name of the Thakur except a shebait, no matter what interest that person 
may have in the Thakur or its property. Conflicting views of Sen J. and Nassim 
Alli and Pal JJ. were put forward during the course of arguments emphasising that 
the opinion expressed by Nassim Alli and Pal JJ. was merely obiter and that 
the view of Sen J, should be followed. It was further argued that the effect of the 
rules relating to minor be applicable to a Thakur on the ground of expediency in 
the absence of specific provisions. His Lordship said that it follows from the 
several rulings that since a Thakur js not a perpetual minor, it is not a minor at 
all and there is no justification to apply that part of the Civil Procedure Code, 
which relates to a minor, to an entity who is not a minor. His Lordship also 
rejected the plea of expediency observing that it was sn insufficient reeson. Had 
it been sufficient, there would have been no necessity for enacting r. 15 in 
O. XXXI of the Code for persons of unsound mind. He, therefore, held that 
without corrert representation, the suit is not properly constituted and 1s liable to be 
dismissed. It must be observed that the reasoning of Gentle J. is cogent, and 
convincing. Even the Allahabad High Court too very recently expressed the same 
view in Doongarsee Syamjt v. Tirbhuwandas* but it is difficult to vouch the view 
which another bench or a full bench of the Calcutta High Court or the bench of 


1 [1941] 2 Cal. 477. 3 [1047] ALR. Cal. 218. 
2 [1944] 2 Cal. 144. 4 [1947] A.LR. All. 875. 
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any other High Court will take on a point of such a general importance in view of 
the conflicting judgments of the different Judges. It is, therefore, suggested 
that instead of allowing such a dubious position to remain in the procedural law, 
it is up to the High Court to make one more rule to meet such cases in O. XXXII 
of the Code, under its rule-making power. This will set the whole controversy 
at rest. , f 


P. H. BANATVALA. 


SUGGESTIONS TO REMOVE CERTAIN AMBIGUITIES AND ANOMALIES 
IN THE BOMBAY TENANCY AND AGRICULTURAL LANDS ACT, 1948. 


THE purpose of this article is not to find fault with the policy underlying the 
above Act. The writer fully appreciates the excellent intention of the Legislature 
to infuse greater enthusiasm in the actual cultivator by giving him a more abiding 
interest in the land and a due share in the fruits of his toil. In spite of the recent 
efforts of the Legislature to make this a comprehensive piece of enactment, there 
are still a few loopholes, ambiguities and anomalies that may prove a hot-bed of 
litigation which the agricultural community can least afford. It is hoped that 
steps will be taken at the next sessions to remove these defects which have mostly 

_ arisen on account of inartistic drafting. 

I shall first deal with some of the important definitions. 

1. ‘‘Agriculturist.’’ 


Section 2(2). The Act defines an agriculturist as one who cultivates land 
personally. The definition seems to-be satisfied even if there is a small piece of 
land that he cultivates and his principal source of income is non-agricultural. 
A business man or a moneylender residing in any town other than the cities men- 

_ tioned in s. 88 can successfully contend to be an agriculturist within this definition 
by reason of his personally attending to a few flower beds or fruit trees in the 
compound of his bungalow. In any case this “horticulture” in respect of his 
compound being usually carried on either under his personal supervision or the 
supervision of the members of his family will amount to cultivating the land 
personally so as to bring him within the definition. That this interpretation is 
not far-fetched may be easily seen by any one who is conversant with the decisions 
interpreting the expression ‘‘ Who ordinarily engages personally in agricultural 
labour” occurring in the definition of “ agriculturist” in s. 2 of the Dekkhan 
Agriculturists’ Relief Act. : To a lay mind those words are more calculated 
to exclude non-agriculturists. Yet moneylenders, traders and others were held 
to be “ agriculturists” as they spent a fraction of their time fairly regularly in 
agriculture ‘though their income from their main occupation was much larger 
{see especially Bhikha v. Raichand,1 In re Karvirappa? and the several propositions 
laid down by Wadia J. in Ramchandra v. Tukaram.*) 

I do not intend to: prophesy the same fate for this' definition as well, at the hands 
of the Courts. . If the benefits of this Act are not intended to reach such money- 
lenders and traders and other businessmen who in no way needed any special 
privileges in case of agricultural lands, the risk of their inclusion in the category 
of agriculturists could be avoided. Otherwise in a competition for these benefits 
between the genuine agriculturist and the moneyed -businessman of the town—who 
is an “agriculturist”’ only by definition though not by occupation the latter is likely 
to score easily over the former. A curious result of such inclusion may be noted in 
passing. Every occupant of a bungalowin cities (other than those excluded in s. 88) 
witha “ personally cultivated compound” as shown above may have, under s. 64(2) 
B, the first preference, for a ‘‘ reasonable price,” of purchasing the dwelling house 
and its site and compound,—a result most unlikely to have been within the 
contemplation of the framers of the Act.’ Thus the definition urgently calls for 
being recast on the lines suggested at the end of this article or in some other 
suitable way. 


1 (1912) 15 Bom. 


L. R. 68. 8 (1982) 35 Bom. L. R. 715. 
2 (1912) 14 Bom. L. B. 
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Without halting to point out some minor defects in the definition of “Rent” 
“ To cultivate personally ” (which have been referred to at a later stage in this 
article) I proceed to discuss the definitions of “tenants” and “ protected 
tenants,” which are the key stones of the structure of this Act. 

They present almost insurmountable hurdles. In the first instance I shall 
explain some of the logical implications of the definition of “ Tenant”. It can be 
conveniently divided into two parts, (1) It means an agriculturist who holds land 
on lease. (2) The term includes also a person who is deemed to be a tenant 
under s. 4. 

The first part of the definition does not require that the tenant should be per- 
sonally cultivating the lands held by him on lease though he should have some lands 
(not necessarily connected with the lease) under his personal cultivation to make 
him an agriculturist. ‘To hold land” should be taken to have the same meaning - 
as in the Land Revenue Code being an expression defined therein but not defined 
here. According to that Code (s. 8(Z) ) to hold land is to be in lawful possession 
of land whether such possession is actyal or not. The result is that lessees are 
“ tenants” whether they are in actual possession or not, provided they are 
“ agpriculturists” and in many cases the lessees have created sub-lessees and the 
process of carving out subordinate estates in that manner has gone on indefinitely. 
As under the Land Revenue Code, this part of the definition seems to admit of a 
hierarchy of landlords each intermediate holder being a tenant to his immediate 
superior holder who is his lessor and in his own turn being a landlord to his lessee 
who is his tenant under the Act. In this gradation the owner of the land is at the 
apex and the actual cultivator is at the bottom with no privity between them and 
with any number of holders of estates in between them. 

But a perusal of some of the sections of the Act makes one seriously doubt whether 
the draftsmen of the Act were always alive to the existence of sub-leases and 
other estates in land. Sections 4 and 82 may be cited as glaring examples of such 
sections. Under s. 4 subject to some exceptions mentioned therein a person 
lawfully cultivating land belonging to another is deemed to be tenant unless the 
owner of the land has got a declaration to the contrary under the old Act. Under 
s. 84 of that Act the person authorized to question the status of such cultivator 
was again the owner. Now in a case where the owner has leased out the land on a 
long or permanent lease the lessee is the only person who has anything to do with 
the “cultivator” and who is to be affected by such person’s new status. The 
owner whether he has any concern or not figures in the picture while the lessee 
who is vitally affected, being a non-owner has no locus standi. This illogicality 
could not have been deliberate. The section seems to have been framed with the 
simple case of owner landlord and cultivator-tenant alone before the framer’s 
mind. Section 82 also seems to proceed on a similar naive supposition. The 
whole section suggests that the subject matter of transfer between the landlord 
and the tenant is the corporate ownership of land the purchase by the tenant 
augments the area under this ownership and diminishes correspondingly the area. 
under Jandlord’s ownership. The possibility of a permanent or ancient tenant 
or lessee for a long term, etc. being a landlord with rights very often more valuable 
than that of the owner seems to have been completely lost sight of. 

Thus we are confronted with a definition which does admit of sub-demises to 
any degree and with a set of sections which seem to be oblivious of them. Whether 
any other provisions help to solve this riddle or only serve to deepen the mystery 
about the supposed intention of the Legislature in the matter will be examined a 
little later. 

Coming to the second part of the definition of tenant it is most unsatisfactory. 
Its tautological and cumbrous wording is too obvious to need any comment. The 
purpose of s. 4 is clearly to avoid the question whether the agreement under which 
a cultivator cultivates any land amounts to a lease or not. This section in trying 
to steer clear of the technicalities about lease and transfer of possession has fallen 
into more serious errors. Illustrations can be easily framed which reduce the 
definition to an absurdity. Take the case of a widow who is a tenant (lessee). 
By virtue of explanation I to s. 2(6) she is cultivating land personally if ıt is 
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cultivated by hired labour. If we apply s. 4 to determine the status of a hired 
labourer employed by her we are faced with a startling result. Every hired labour- 
er—there may be a host of them—who has taken part in cultivating that land is a 
tenant for (1) the land is not cultivated personally by the owner (the widow being not 
an owner), (2) The hired labourer can hardly be under the personal supervision 
of the owner or any member of the owner’s family as the owner has no interest in 
its cultivation during the period of the lease. Carrying the logic a step further, 
every one of this unconnected set of hired labourers’ will have a right to go on 
cultivating the land for ten years. Yet the land is under the personal cultivation 
of the widow. The veritable chaos ensuing from such a situation hardly needs any 
description. 

Another aspect of this part of the definition raises further difficulties of a more 
. serious nature. Under the 1st part it is clear that the relation of the landlord and 
tenant (i.e. “tenancy” as defined in the Act) is created between the lessor and 
the lessee and between none else. The lessor may be the owner or himself a lessee 
or a mortgagee or a tenant-for-life or the holder of any other estate having actual 
possession at the time of creating the lease. Thus the landlord of any tenant is 
not necessarily the owner. But how does the matter stand with respect to the 
second part of the definition, i.e. under s. 4? A person “lawfully” cultivating 
another’s land unless he falls within the special categories mentioned therein is a 
tenant. But of whom is he the tenant? If the section had not introduced the 
word “Owner” it would have been clear that he would be the tenant of him whose 
consent or permission makes his cultivation lawful. The persen who put bim 
on the land for cultivation would have been considered as his landlord. If the 
land were in the possession of the holder of some limited estate the owner having 
nothing to do with the cultivation of the land and thus any cultivation with 
reference to him being neither lawful nor unlawful he, i.e. the owner would not 
have been in any relation of tenancy or trespass with the cultivator. This is 
consistent with the principles about leases and involves no departure from the 
accepted law about landlord and tenant and the intention of the Legislature to 
give a lawful cultivator the position of a tenant without insisting upon the nature 
of his agreement falling within the technical definition of a lease is also. fulfilled. 
Then what are we to make about the word owner in the section? By the introduc- 
tion of it are we to suppose that the cultivator becomes the tenant of a person who 
had absolutely no concern with him and who would have been entitled to consider 
him a trespasser under the ordinary law immediately after the termination of the 
prior estate? Such a radical change in the law about the landlord and the tenant 
does not seem to have been contemplated. The statement of objects and reasons 
only refers to the disparity in the bargaining power of landlord and the cultivator, 
thus justifying the Legislature’s coming to the aid of the cultivator for regulating 
their agreements in a just way. But nowhere any mention is made of the landlord’s 
having no volition in the choice of the cultivator though after he makes the choice 
some of the terms of the agreement of tenancy are regulated by law. 

Moreover, if such a marked change in the law is intended to be effected one should 
expect a more adequate expression to have been given to such an intention, and 
its logical consequences worked out in the succeeding sections. Far from any such 
thing we only find that we are led to greater inconsistencies by attributing such an 
intention. If we consider the owner having become the landlord to the cultivator 
in this manner we cannot say that the person who put the cultivator on the land 
is not his landlord on account of omission of any reference to him in the section. 
That person should also be recognised as a landlord being entitled to rent or pos- 
session if some of the sections in the Act should have any meaning. This itself 
would be a confusing use of the word. But the matter becomes more perplexing 
when we consider the relation of the holder of some intervening estate between the 
owner and the person immediately above the cultivator. Take a case where there 
are the owner, the permanent lessee under him, the sub-lessee thereunder and finally 
the cultivator. What is the position of the permanent lessee? There is nothing 
either in s. 2(10) or s. 4 to bring him into some relation with the cultivator. If 
there was any reason to foist the relationship on the owner there was none to omit 
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the permanent lessee who is a nearer superior holder. Two reasons though 
extremely far-fetched may be urged in support of a deliberate policy to bring the 
ultimate owner into this relation with the cultivator :—(1) It entitles the cultivator 
to purchase the owner’s rights under s. 82 (2) It may ensure the full period of 
his tenure under s. 5 even if his immediate landlord’s estate terminates. 

But both these reasons apply to the case of the permanent lessee with greater 
force and if he is left out, the cultivator derives very little advantage from any 
of these provisions. As for (1) it is often worthless if the permanent lessee’s rights 
cannot be purchased. As for (2) the person entitled to possession when the 
sub-lease terminates is the lessee and not the owner, and with respect to him the 
cultivator becomes a trespasser on the termination of the sub-lease and no section 
prevents him from being evicted. Sections 5 and 14 which speak about duration 
and termination of tenancy can have no bearing on a case where no relation of . 
tenancy ever existed. 

Thus it is difficult to find any purpose in the use of the word “owner” and some 
inconsistencies alone result. Though its retention in the new Act after a com- 
prehensive over-hauling of the old is against suggesting it to be a slip any other 
explanation seems impossible. If any policy or change of law is intended it should 
be clearly enunciated and many sections require to be recast after clearly deciding 
the type of relations intended to be created among the holders of various interests 
in the land. The present definition of tenant is neither effective in raising the 
status of the cultivator nor helps clority. 

The definition of “‘the protected tenant” also leads to highly debatalle problems. 
Section 81 says that any person who was deemed a protected tenant under the old 
Act is a protected tenant under the new Act as well. Under s. 8A of the old Act 
every tenant shall be deemed a protected tenant if that status of his was not 
questioned within a particular time and no exhaustive definition of the term 
“tenant” was contained in the Act. So we have to take the definition of the 
Land Revenue Code and consider every one within the scope of that definition as 
being entitled to the privilege of s. 8A (of the old Act). Now take the case of a 
permanent or ancient tenant who is not personally cultivating the land held by 
him on lease. If objections were taken on the ground of his not cultivating the 
land personally he would not have been held a protected tenant. But under the 
old Act, in such cases, the new status having added nothing to the already secured 
position of such a tenant no landlord had any thing to gain by such a step and, 
therefore, very few must have taken the trouble. The result is, by virtue of s. 8A 
of the old Act read with s. 81 of the new Act many non-cultivating tenants, nay, 
even non-agriculturists, should be deemed to be protected tenants. 

Now I proceed to examine a few implications of this new status of theirs. Section 82 
gives every protected tenant a right to compel a sale in his favour of the land in 
respect of which he is a protected tenant. But when the protected tenant is a 
non-agriculturist as he well may be under the circumstances shown above we have 
the strange position that a compulsary sale in his favour is enjoined by s. 82 while 
a voluntary sale or acourt-sale of the land in his favour is prohibited under s. 68, 
It is possible to reconcile these two sections by some judicial logic but the situation 
shocks our common sense. Let us pursue this position a bit further. As a protec- 
ted tenant he is entitled to purchase the land from his landlord—owner. But if 
there are actual cultivators under this permanent tenant who may also be protected 
tenants their position is worth comparing with his. It may happen that they 
may not be entitled to purchase his rights either because his rights being in the 
nature of Jura in ve aliena and not of ownership may be held to be not covered by 
the section or because he may not have fifty acres under his ownership though he 
may have a very large holding as a permanent or ancient tenant. Even after he 
purchases the land from the owner it is doubtful whether the genuine protected 
tenants under him can purchase it from him as s. 48 makes such land non-alienable, 
except with the sanction of the Provincial Government. Thus s. 82 becomes a 
dead letter for a real cultivating protected tenant but a source of great benefit 
to a non-cultivating middleman by virtue of an extremely wide legal presumption 
involved in the definition. 
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Tt can be easily seen that most of the difficulties and incongruities are due to the 
fact that existing tenures in lands are extremely ‘varied and complex and do not 
«conform to the simple pattern of owner landlord-and cultivator-tenant. Now 
we shall consider whether the Act has any definite conditions by virtue of which 
we can hold as a matter of law that all the sub-leases or other limited estates of 
persons not personally cultivating the lands should be considered as non-existent. 
Apart from the use of the word “owner” in s. 4 which 1 have shown to be inconclu- 
sive in giving indication we may take s. 14 and s. 27 as having some direct bearing 
on the question. Section 14 is negative in character and only withdraws from 
non-cultivating tenant the special protection afforded by the Act and does not 
affect the existing rights and privileges of such estates. Section 27, in every case 
other than those mentioned in the proviso or sub-s. (2), renders all future sub-leases 
_ and assignments invalid and in such cases renders the tenancy liable to termination. 
But an existing sub-lease being a completed transfer to holdit as extinguished will 
ibe giving a retrospective effect to the section which will not be ordinarily done 
unless such intention is extremely clear. Moreover, the use of the word “sub- 
letting ” instead of the word “ Sub-lease ” is significant to show that what will be 
invalid is a future Act, i.e. sub-letting and not an existing estate, i.e. sub-lease. 
‘The extinction of a valuable estate for no fault of the sub-lease to the enrichment 
often of a non-cultivating lessee is not to be easily presumed and s. 89 can be also 
invoked for saving the sub-lease if further arguments are needed. Moreover, 
permanent leases and ancient tenancies are unaffected by the section and thus 
leave for us all the complications of non-cultivating holders. 
In the absence of clear and conclusive indications anywhere vague references to 
the general policy of not encouraging the absentee landlord or discouraging the 
middleman or the broad general intention of helping the actual cultivator, etc. 
‘will not serve to remove the defects shown above. Apart from the undesirability 
of leaving ambiguities and anomalies for being cleared-up by judicial interpretation 
the Court, (i.e. local tribunals and revenue tribunals are not always likely to solve 
‘the tangled mein in the manner most agreeable to the Legislature. The attitude 
-of the Courts in this respect is admirably summed up* in a recent judgment 
n v. Shiavar Cambatat) by the Chief Justice of the Bombay High Court 
(p. 726) : : , : 
` “ The Courts must try and not deter the Legislature from carrying out its object so long as it 
is possible to do so. But if the Legislature fails to carry out 1ts object by giving proper expression 
to it by using adequate language for that purpose, the Court cannot violate the canons of con- 
struction merely for the, purpose of assisting the legislature for a supposed object: which it might 
have.” . j 
The spirit of these remarks and the well-known reluctance of Courts to upset 
settled rights. The saving section 89 referred to above and the distinction suggest- 
ed in s, 64 between tenants in actual possession and other tenant for excluding 
the latter from priority can all be relied: upon to almost a certain conclusion that 
non-cultivating lessee and other limited estates will all be recognized by Courts 
giving scope for many of the inconsistencies referred to a smaller or larger extent. 
This problem is not one that can be solved’by some administrative circulars. 
‘They cannot undo the mischief of defective drafting. In accurate entries or 
illegal omission in records of rights even though based on directions of the depart- 
ment purporting to guide the revenue officers according to the true intention of the 
Legislature cannot take away the existing rights or the rights which the Act gives 
even unwillingly. They will only serve to raise a more abundant crop of litigation 
by their superficial deceptive authoritativeness. z 
. Sec. 5. So much about the crucial definitions in the Act. Now I shall survey 

‘rapidly some of the important sections in the Act. Section 5 which is intended to 
give a minimum of ten years lease to every tenant presents an interesting problem 
when his landlord’s interest itself is such as cannot necessarily subsist for 10 years 
from the commencement of the tenant’s tenancy. To take a simple case if the 
landlord has only a life interest or lease for a term of- years and by death or 
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efflux of time the landlord’s interest terminates say within five years after a new 
tenant is brought on the land, what is the effect of this termination on the tenant’s 
rights? Under the general law no tenancy can be created by the landlord so as to 
endure beyond his own term of years on the principle that no body can give a 
better title than he himself has. The result is that the tenant’s rights get exting- 
uished simultaneously with the landlord’s if not earlier. Has this been changed 
by s.5? Most probably not, for the following reasons. 

(1) The purpose of the section is to curtail the power of the landlord and, 
therefore, cannot be taken to have enlarged his powers so as to create tenancies 
that will survive his limited estate. È 

(2) The section being a penal one can only apply to the voluntary acts that 
curtail the duration or bring about a premature termination and has no bearing 
on an inherent vice in the title of the landlord himself that proves fatal to the . 
tenant’s derivative interest. 

(8) Even if it is urged that the old tenant is entitled to continue for the un- 
expired period, it will not be the continuation of the old tenancy for the full period 
but the creation of a new tenancy, between a new set of persons of whom the 
landlord is not the successor in title of the old landlord. Thus s. 5(1) becomes. 
unmeaning with reference to such a case. 

(4) Section 5(2) has obviously no application as it can only mean that no rights 
contractual, customary or statutory enabling a landlord to terminate a tenancy 
earlier will avail him. 

Thus I conclude that a tenant’s rights are not bettered in such cases and if the 
Legislature intends something different the law should be suitably amended. 
Some solution has been suggested in the concluding part of this article. 


A remark about the proviso. 


Surrender as used in the Transfer of Property Act is the result of mutual agree- 
ment. The wording of this proviso which seems to stress only the volition of the 
tenant raises some doubt. if the consent of the landlord is sought to be excluded 
it is better to use the word “‘relinquishment” in its place. 

Termination of tenancies. Secs. 5, 14 and 27. There is another question which 
requires some clarifications. Neithcr s. 5 nor s. 14 gives the right to terminate 
tenancies in a positive way. These sections only place restrictions on such rights 
when they are given by other laws, contract or usage. Chapter V of the Transfer of 
Property Act is made applicable to these tenancies and s. 111 of that Act deals 
with the determination of leases. But one finds that none of the grounds mentioned 
in s, 14 will determine the lease and if any of these grounds are to have any rele- 
vancy, it is by express inclusion of them in the contract of lease and by stipulating 
for forfeiture of the lease in case of breach. Otherwise the landlord is not entitled 
to terminate the tenancies. 

Now what is the position of the statutory tenancies created by the new Act? 
Most of them were tenancies from year to year and oral. By virtue of s. 5 they 
become tenancies for ten years from the date of commencement. Section 14 as 
shown above does not provide the method of termination. Section 27 enumerates 
three grounds which render the tenancy liable to termination. In spite of the 
ambiguous language of s. 5(2) if every one of the events mentioned in s. 14 rendered 
the tenancy ipso facto liable to termination s. 27 would have mostly been redundant. 
Moreover, s. 80 cautions us not to interpret any section excepting s. 27(1) 
against the tenant. So the result seems to fe except under s. 27 the landlord 
does not get bysvirtue of s. 14 or s. 5(2) any new right or mode of terminating the 
tenancy where he had none before. His existing rights and methods will remain 
in abeyance until one of the events mentioned in s. 14 will take place, when the 
new restrictions placed by s. 5 will be gone and he will revert to the old position. 
So in existing leases for fixed periods s. 14(a) (i), (ii), (dit), (b) and (e) do not give 
any right of termination butifany such thing happens s. 5 referring to the period of 
tenancy will no longer apply and the lease will determine, in the old way, by efflux. 
of time. In case of annual tenancies, after the bar of s. 14 is removed, he has his 
ordinary right to terminate the tenancy by notice to quit, of the requisite duration. 
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and form and in case of s. 14(b) the provisions of s. 24 will be required to be complied 
with in addition. In cases falling under s. 14{e)(d) by 2.27 a new right to terminate: 
is given. But the tenancy does not terminate automatically. Under general 
principles enunciated by the Privy Council in cases like Maharaja of Jeypore 
v. Rukmini Patiamahadeoi ; some overt act showing clearly the intention to termi- 
nate the tenancy will be necessary and a notice to quit or demanding possession 
alleging the conduct entailing forfeiture may be the normal overt act. The 
language of s. 27 supports this view. 

The above remarks about the mode and the right of termination are offered 
with the greatest diffidence. The language of s. 5(2), s. 24, and s. 25 throw doubts. 
on this legal position. Clear provisions are highly desirable on a question thet 
arises so frequently. As things stand now the only way of placing matters beyond 

.doubs is to have registered lease deeds incorporating the grounds of s. 14 as 
special conditions entailing forfeiture. To make them statutory grounds of 
forfeiture may facilitate things. 

The termination of protected tenancies is governed by s. 84. Section 14 has 
been excluded from operating in such a case. As a protected tenancy is a tenancy 
in perpetuity it is legitimate to think that s. 5 which gives the minimum duration 
of tenancies has no application. Buts. 5, sub-s. (2), is very widely worded and it 
may be better to expressly exclude its operation in cases under s. 84. 

Sec. 14(3). Section 14(3) which is a sort of an exception to s. 14 (Z) creates a 
dilemma to the tenant sought to be helped by it. It permits a minor or a person 
under disability to sub-let the land held by him. Now every sub-lease will create 
another tenancy the duration of which will necessarily be at least ten years. If 
before the expiry of that period the minority or disability comes to an end the 
tenant’s position is highly uncomfortable. For by reason of s. 5 he cannot get back. 
the land from his sub-tenant but under s. 14(7) (d) his own tenancy is exposed to the 
risk of termination for his having failed to cultivate the land personally. Section 14 
(i) (d) treates sub-letting and failing to cultivate personally as two separate grounds 
and rightly so. But sub-s. (3) excuses only sub-letting during disability and his 
default by reason of his failure to cultivate personally arises after the cesser of his 
disability and nowhere is such default excused. Either sub-s. (3) should be 
amended or s. 5 should not apply to such sub-leases as that it may be’ possible for 
him to get back the land for personal cultivation immediately on attaining majority. 
This remark applies with equal force to s. 21 as well. 

Section 16. The next important section, i.e. s. 16 has also its own share of defects. 
A section that expressly restricts its application to a dwelling house built at the 
expense of the tenant or his predecessor need not say that it is not applicable if it is. 
proved to have been built at some body else’s expense, but that is what is said in 
sub-s. (1) and cl. (a). If the intention of the Legislature is that every dwelling 
house occupied by a tenant should be presumed to be built at the tenant’s (or his 
predecessor’s) expenses and the burden of proving the contrary should be on the 
landlord the proper way would have been to omit the words “at the expense of 
such tenant or his predecessor in-title ” from lines 2 and 8 of the section and retain 
only sub.-s. (1) (a). The present wording is defective and creates confusion about 
the burden of proof. i 

As it is, sub-s. (1) (a) and (b) creates further difficulty. If clause (a) is proved 
the section itself is inapplicable. What remains then for-clause (b) to operate in 
addition? If the house is built by some one other than the tenant or his prede- 
cessor one should normally expect that the rent charged, if any, would be for the 
house and not for the site alone as the house would be landlord’s property. Why 
is the word “site” specially used? One is almost tempted to think that in line 
9 “and” is a slip for “or.” 

Sub-section (2) permits the landlord to evict from such a house even a protected 
tenant if it is situated on a land leased for the purpose of agriculture and if his 
protected tenancy is terminated under s. 84 one fails to see why there is a bar to 
eviction in case of an ordinary tenant under similar circumstances. Has his case 
been omitted by oversight ? 

“ 1 (1918) I. L. R. 42 Mad. 589, s.c. 21 Bom. L. R. 863, P. C. 
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It is not clear as to what is to happen if the occupant of such a house ceases to 
cuitivate any land of his landlord. The relation of landlord and tenant contemplat- 
ed ins. 16 has come toanend. Will the section continue to apply? Most probab- 
ly not. Under the Transfer of Property Act, s. 108(}), he may be. permitted to 
remove his fixtures on a due termination of his lease of the site. < 

If we think that the intention of s. 16 is to create a sort of a long lease of the 
site so long as the house built by the tenant stands subject to payment of the agreed 
rent, one should expect the lease to continue, as under the ordinary law snd in 
every lease, even if the landlord sells his interest therein. The purchase of the 
landlord’s rights by itself never entitles the purchaser to eviction. If the tenant 
does not avail himself of the right of pre-emption, the landlord is only free to sell 
the land to any body and the purchaser steps into the shoes of the jandleed and can 
only evict the tenant when the former Jandlord could. One fails to seé why s. 17(4) 
mixes up the question of eviction and gives that right to the landlord on the refusal” 
of the tenant to purchase the site. Ea 

Section 82. I have referred above to certain anomalies that may result in the 
working of this section (i.e. s. 82) on account of the defective definition of ‘‘ pro- 
tected tenant” and also of the use of the word “ownership.” :. Certain other defects 
of drafting may also be required to be removed as this is one of the crucial section 
of the Act. The section says “Notwithstanding anything contrary in any law, 
usage or contract a protected tenant at any time shall be entitled to purchase.” 
One wonders what exactly is meant by the part underlined. If it means though 
there is any provision in any law, contract or usage, that prohibits the purchase 
of the land by the tenant such prohibition is removed, the existence of such a 
prohibition seems to be a strange supposition to.make. Subject to correction 
I do not recollect any law or usuage which prohibits the.purchase by the tenant 
though some laws or usage give a right of pre-emption in favour of some others. 
But such a right need not be taken away by this section as s. 64, if properly. worded, 
gives the tenant an absolute preferential right over the heads of every body else, 
There are, of course, some laws, like s. 6 of Transfer of Property Act, that make, in 
certain cases, the property inalienable. Does it mean that in, supercession of all 
such laws or usage, all inalienable property of the landlord has become alienable, 
to the landlord’s immense benefit, 1f only the tenant is the purchaser? It would 
be a very strange result. A section intended to impose a duty on the landlord, 
without any clear words to that effect, cannot mean such a boon to him so as to 
shatter all his obligations in respect of that property. I submit that this part of 
the section is almost unnecessary and if rctamed should be properly recast. 

Heritability. A lease or tenancy is in law a heritable estate and even if there 
were no express provisions the tenancy for a term of ten or more years as well as 
the protected tenancy which is a sort of tenancy in perpetuity would have been 
both considered heritable. Now by inserting s. 40 in a chapter containing the 
special privileges of the protected tenant one is almost led to think that the other 
kind of tenancy is not heritable and the effects of s. 80 (which saves all the rights 
of the tenants) on the rights of the heirs are uncertain. Thus a: moot point is 
created. If they are heritable the tenancies being indivisible some provisions for 
regulating the rights of the heirs inter se shall have to be made. The point deserves 
to be cleared up early. ` 

In addition to these seme of the minor defects are referred to without elaborating 
inthe summary given below. My main suggestions are summed up hereunder 
in the order of the sections to which they refer. 

(1) The definition of ‘ agriculturist ’ should be amended so as to include only 
those whose principle occupation is personal cultivation of land or agriculture in the 
widest sense used In the Act. ‘ 

(2) In cases other than that of an undivided Hindu family the persons to be 
considered as members of the family for the purpose of s. 2(6) may be clearly 
‘defined. , 

(3) Ifthe object cf the Act is to confine the special privileges of the Act to the 
actual cultivators the definition of tenant and protected tenant should be amended 
suitably. The following definition may be considered. “ Tenant” means either 
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a lessee of any land which he cultivates personally or any person lawfully cultivating 
any land belonging to another under circumstances when cultivation by that 
person is not deemed personal cultivation of that land by any holder thereof. 

Note——The definition is based on this analysis either possession (actual) is 
transferred to the cultivator or it is not. In the former case he is a lessee (and a 
holder too). In the latter case the person in possession is the holder and if the 
land is not cultivated by him personally the cultivator will be held to be a tenant. 
“Landlord” means whether the lessor or the holder who has engaged the tenant for 
cultivating the land as the case may be. 

In the definition of “protected tenent” substitute “tenant” for “person.” 

(4) The définition of “rent” ewcludes service while the word is used in s. 9 so as 
to include service. Such rent is only required to be commuted and prohibited after 
some time. This is a contradiction. The reference to service in the definition 
may be omitted. The prohibition in s. 9 is enough. 

(5) Omits.4. The definition of “tenant” above covers all cases of s. 4. The 
reference to “Owner” in the explanation creates confusion. A fresh opportunity 
may be given, if necessary; to landlords and cultivators to prove their case. 

. (6) To ensure the full 'period of 10 years to the tenant even though the estate 
of his landlord terminates ‘before the expiry of that period provisions similar to 
s. 115 of the Transfer of Property Act may be made to establish privity between 
the tenant and the person entitled to possession on the determination of his land- 
L ord’s estate. ; 

(7) Suitable express provisions about the right and mode of termination of 

tenancies may be made. The question whether the grounds in s. 14 should not be 
expressly made to entail forfeiture subject to reasonable notice and opportunities 
for making good the default being given to the tenant, may be considered. 
' (8) Sub-lease during the minority or disability should be made to terminate 
at the end of the earliest cultivating season’ after the cesser of disability so as 
to enable the. tenant to cultivate the land personally. Similar provisions may be 
made in case of persons mentioned in s. 21 as well. ie 

(9) The whole of s. 16 should be recast so as to remove the discrepancies pointed’ 
out above. ` i 
' (10) Section 17(4) may drop all reference to eviction on the tenant’s relinquish-- 
ment, of his first option of purchase. The purchaser of the site may have the same- 
rights as to eviction as his predecessor. The rule about compensation or option 
to remove the materials should be separately incorporated so as to apply to all 
cases of eviction. Even under general law under s. 108 of the Transfer of Property 
Act a lessee can remove the fixtures so long as he continues in possession even after 
the termination of the lease. 

(11) In s. 27, it may be better to make it clear that sub-division, ete. is not 
valid only as against the landlord. ‘As between the immediate parties to the 
partition or transfer it must b> treated as valid as otherwise unnecessary complica- 
tions will arise. In this section assignment of any interest is a ground for terminat- 
ing the tenancy. Section 14 does not contain it. Ifmy suggestion (7) is accepted 
these two sections may be combined. 

(12) Ins. 82 the appoprarans of the opening words “Notwithstanding. ete?” 
may be considered and they may be either dropped or suitably amended. If it is- 
thought and desirable that the protected tenant should be given the right to 
purchase other permanent interests of the landlord who is not the owner, the 
whole section may be recast. 

(18) Ins. 84 as a matter of abundant precaution the operation of s. 5 may also 
be excluded. i ' ; ao 

(14) The question of heritability of ordinary tenancies may be given a clear 
answer. Section 40 which gives a limited kind of heritability to protected tenancies 
seems to have been drafted ‘without keeping in mind that all tenancies are normally 
heritable. Ordinarily the only question was of regulating the rights among the 
heirs inter se as the tenancy was indivisible. 

(15) The second proviso to s. 40 is not happily worded. It should have confined 
itself to only those heirs who were willing to accept the offer and if they were not 
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, going to cultivate the land jointly the selection from among them’should have been 
Jeft to the Collector. wae 

In fine I may add that I do not suggest that every one of these difficulties is 
absolutely beyond solution by any feat of judicial interpretation. But in an Act 
which will affect such a vast multitude of persons and willbe required to be applied 
on almost innumerable occasions the need for clear and comprehensive provisions 
cannot be over-emphasized. The matter is all the more urgent when we reniember 
that most of these sections will have to be interpreted in the first instance by the 
Mamilatdars all of whom cannot be expected to have any high degree of training 

in the art of interpretation. 
V. R. BHAT, M.A., LL.M. 


THE TRIAL OF PRELIMINARY ISSUES UNDER THE B.A.D.R. ACT, 


Tue present Bombay Agricultural Debtors’ Relief Acthas given a free scope for 
many complicated questions oflaw. There are many debt adjustment applications 
filed either under s. 17 of the repealed Act or under s. 4 of the present Act wherein 
an alleged debtor has impeached a single transaction of sale to be really a mortgage. 
There are also numerous other applications in which more sales than one are attack- 
ed as mortgages and which do not contain other debts either admitted or proved. 
In all debt adjustment applications other than those made under s. 24(2) the Court 
is first called upon to decide the preliminary issues enunciated in s. 17(). If the 
alleged debtor succeeds on these preliminary issues, then only he becomes entitled 
-to the other privileges conferred by the Act, otherwise the application has to be 
dismissed under s. 17(2). 7 i 7 l 

In all such applications it is not difficult to ascertain at the preliminary stage 
whether the alleged debtor satisfies the requirements of s. 2(5) (a) (żi), (tii) and (iv) 
of the Bombay Agricultural Debtors’ Relief Act.. If the-person concerned proves 
the required personal cultivation for 2 years as provided in s. 2(5) (a) (diś) then he 
crosses one hurdle. But that is not sufficient to prove that he is a debtor under 
the B. A. D. R. Act. As required by s. 2(5) (a) (#) a-debtor must. be a person 
“who is indebted.” , l 

In such applications the main question which arises for decision is, “. Whether 
the applicant can be said to bea person “whois indebted” at the date of the applica- 
tion, within the meaning of s. 2(5) (a) (i) of the Bombay Agricultural Debtors’ 
Relief Act in the absence of any debt either admitted or proved.” It is argued 
by some that the Court can, under such circumstances, proceed to enquire into the 
real nature of the transaction under s. 24(1), for the purpose of determining whether 
the transaction in dispute involves a debt and whether the applicant is a.person 
who is in fact indebted at the date of the application. In my humble opinion, 
-there are some difficulties in accepting this argument. ' 

The provisions of s. 17 are mandatory. It provides, 

“ On the date fixed for hearing of the application made under s. 4 the, Court shall decide the 
following points as preliminary issues :-— f 

(a) Whether the person for the adjustment of whose debts the application has been made 
is a debtor ; : t sia 

(b) Whether the total amount of debts due from such person on the date of the applica- 
tion exceeds Rs. 15,000.” s 

The word used in this section is ‘shall’ which means that the issues contained in 
s. 17(1) must be tried before the other issues arising for decision in the case. Under 
s. 2(5) (a) (4) a debtor is an individual who is indebted. A person must be in fact 
indebted at the date of the application in order that he may satisfy the requirements 
of the said section. We cannot presume at this preliminary stage that the sale 
deed is really in the nature of a mortgage and that there is some debt which the 
applicant actually owes to the opponent under the transaction. If we make any 
such assumption while trying the said preliminary issues, that would be prejudging. 
the real nature of the transaction which has to be determined at the final hearing. 
In the absence of any debt either admitted or proved, existing at the date of the 
application, the application will have to be dismissed under s. 17(2). The words 
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used in s. 2(5) (a) (i) are “who is indebted” and not “who is alleged to be indebted.” 

it is urged by some that the real nature of the transaction can be determined 
before the findings on the preliminary issues are recorded, which will facilitate the 
decision of the question as to whether the applicant is a person who is indebted. 
In support of this argument reliance:is placed on Government endorsement 
No. P.427/H.R.D. dated 15-11-45 (confidential) which appears at p.41, item No. 7 in: 
“Important orders issued by Govt. under the B. A. D. R. Act 1988” 1947 edition. 
This endorsement says, 


“It is open to the Board to treat persons who have no other debts except those 
which would be payable if a sale is held to bea mortgage, as debtors. In such cases the 
application under s. 17 will have to be first considered under s. 45 and if the sale is not held to 
be a mortgage, orders passed under s. 89.” 


With all respect I think that this Government endorsement has neither the force 
of statute law nor the force of a judicial precedent. The Court must be guided in 
metters of procedure by the express words of the Act itself. If we follow the 
Said direction and decide sale-mortgage questions before the preliminary issues 
that would be going counter to the express provisions of s. 17. Section 20 provides 
that if the Court finds that the person concerned is ə debtor, etc. the Court shall 
proceed to take accounts, From the wording of s. 20 it does not follow that sale- 
mortgage issues should be tried before the preliminary issues are decided. Section 
20 must be read subject to s. 17. 

Reliance is also placed on an unreported ruling of Mr. Justice Weston in Saifuddin 
Wd. Usmansab Koppalkar v. Lawmanrao.1 In that ruling the applicant debtor 
had impeached a single transaction of sale as being really a mortgage, before the 
Debt Adjustment Board at Navalgund. There were no other debts, The 
learned Chairman held that the applicant was a debtor under s. 2(6) of the repealed 
Act and recorded his findings in favour of the applicant under s. 85 of the repealed 
Act. Then the Chairman held under s. 45 of the repealed Act that the transaction 
was a real sale and dismissed the application with costs. An award was drawn u 
apparently for costs. Against this decision an appeal was preferred to the Civil 
Judge (S.D.) with A.P. who held that no appeal lay under s. 9 of the repealed Act. 
Then a civil revision application was made and Mr. Justice Weston held that the 
appeal was competent. His Lordship observed : í 

* Looking at the matter from another point of view, the decision of the Board that the 
transaction was a sale, and not a mortgage, meant that the Board found, contrary to its earlier 
finding, that the present applicant was not a debtor within the meaning of the Act, for under the 
definition of a debtor under s. 2(6) he is an individual who isindebted. Had the Board considered 
this at the time of the preliminary issues, its order under s. 85 would have been an order dismissing 
the application under s. 85(2), and such a decision would have been appealable under s. 9(2).” 
‘The exact point which arose for decision in the said ruling was whether the pro- 
ceedings under s. 45 in which the deed was held to be one of real sele, validly 
terminated in an award under s. 54 against which an alee was provided. With 
all respect, I humbly think that his Lordship has not laid dewn a broad proposition 
thet a decision under s. 24 of the present Act can be given before the preliminary 
issues are found under s. 17. His Lordship has pointed out a hypothetical contin- 
gency whereby the learned Chairman would have saved himself from self-contradic- 
tion. This ruling purports to follow another ruling of Mr. Justice Weston in 
Tatya Ladappav. Suka Sandipan? which is followed in Badevoalmamsab v. Hiriyenna.® 
Both these rulings decide the same question, viz. that an appeal lies under s. 9 
of the repealed Act against the dismissal of an application under s, 45 of the 
repealed Act, holding the transaction to be one of real sale. 

His Lordship observes (p. 160) : Some: 

“ Tt ig true that the making of the award was not the necessary consequence of the finding that 
the transaction of September 19, 1989, was a sale, and if this transaction had stood alone, the 


present applicant had no other debts, no doubt there would be no scope for,making the award. 


1 (1945) C. R. A. No. 777 of 1844, decided by Weston J., on Joly 25, 1945, (Unrep.). 
by Weston J.,on September 21, 1945 ee: 8 (1916) 49 Bom. L. R. 158. 
2 (1945) C. R, A. No. 297 of 1944, decided 
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In such event, the Board would have had to decide that the eailier finding that the applicant. 
was a debtor was wrong, and as a consequence dismiss the application.” 

In all these rulings we must distinguish very clearly between two aspects, viz. 
(i) the competency of an appeal under s. 9 against a decision of sale under s. 45- 
terminating in an award under s. 54; and (ii) the competency of the Board or the 
Court to decide the questions under s. 45 or s. 24 of the present Act before the 
findings on the preliminary issues are recorded under s. 85 or under s. 17. I 
humbly submit, with all respect, that the above rulings directly decide the first 
question and not the second. The reason is obvious. Even though the learned 
Chairman had held that the transaction was really a mortgage and nothing was 
due from the applicant after taking accounts under s. 52 of the repealed Act, still 
he would have found himself in error on the preliminary issues, because he had 
first decided that the applicant was a person who was in fact indebted at the date 
of the application, while at the final hearing he found that there was no debt at all - 
remaining. 

It must be said that in Tukaram v. Dhanu! Mr. Justice Macklin has-expressed 
his view that a question under s. 45 of the repealed Act may have to be considered 
while determining the first prelaminary issue under s. 85 (vide at p. 221). In 
this ruling also the exact question with which we are now concerned did not at 
all arise for decision. The question for decision was whether a suit for accounts 
under s. 15D of the Dekkan Agriculturists’ Relief Act regarding an alleged ostens- 
ble sale deed can be transferred to the Board under s. 87(1) before the Court has 
decided the real nature of the transaction; and the answer was in the negative. 
It has not been held in the above rulings that the word “ shall’ in s. 17 is merely 
recommendatory. 

` If we look to the wording of s. 45(Z) of the repealed Act we find that it did not 
authorize the Board to try sale-mortgage questions before the preliminary issues. 
are decided under s. 85. It provides : i 

“ Whenever it is alleged during the course of the hearing of an application made under s. 17 

that any transaction purporting to be a sale of land belonging to a debtor was a transaction in the 
nature of mortgage....” 
It follows from these words that the transaction to be enquired into under s. 45. 
must be of a land belonging to a debtor and not to an alleged debtor. Being held 
to be a debtor under s. 35 was a condition precedent to the operation of s. 45.. 
Before the Board could enquire under s. 85, it was necessary that the land belonged 
to a debtor either admitted or proved. This position continues to be the same 
under s. 24 of the present Act, i.e. Bom. Act. No. XXVIII of 1947 as amended by 
Bom. Act No. L of 1948. Section 24(1) provides: 

““ Whenever it is alleged during the course of the hearing of an application made under s. 4 

that any transfer of land by a person rhose debts are being adjusted under this Act....was a transfer 
in the nature of a mortgage.”’.... 
It is clear from these words that in order that the Court may be entitled to enquire 
into the real nature of the transaction under s. 24(7) it must be a transfer of land 
by a person whose debts are being adjusted under this Act. If there is only one 
sale or more sales impeached as mortgages, there are in fact no debts which are 
being adjusted under this Act. The preliminary issues not having been decided, 
it cannot be said that the applicant is a person whose debts are being adjusted 
under this Act, within the meaning of s. 24(1). Adjustments of debts (either 
admitted or proved) is something different from determining whether a particular 
sale is really a mortgage. Hence it is clear that the wording of s. 24(Z) prohibits. 
the Court from trying sale-mortgage questions before the preliminary issues 
are decided. 

The ruling in Bharamagowda Bhimagouda v. Irappa? does not make this point- 
sufficiently clear. Mr. Justice Jahagirdar observes as follows (p. 710): 

“ First of all an application has got to be made under s. 4 either by the debtor or by the 
ereditor for adjustment of the debts. Now, this duty presupposes that the suit or the dispute 
must be about the existing debts. If, on the face of it, it is clear that the dispute is about the existing - 
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debts s. 17 will immediately come into play, and tho Court has got to decide the preliminary issue 
as to whether the person is a debtor and whether his debts do not exceed Rs. 15,000. But if 
on the face of the contentions it is not clear as to whether there was any debt, then s. 24 provides 
that in the course of the hearing of an application made unders.4if any contention is raised thata 
particular transaction which appears to be a sale was a mortgage, it is open to the Court to hold 
that it was a mortgage before it decides under s. 17 about the existence and the extent of the 
debt,” i 

With all deference, it is obvious that these observations are obiter. The exact point 
which arose for decision in the said ruling was whether the special Court set up 
under the B. A. D. R. Act was empowered to decide whether a particular alienation 
was binding on the debtors and the question was answered in the negative. All the 
objections outlined above are not dealt with in the said ruling obviously because 
the said question was not atissue. It is only with reference to a person whose debts 
are being adjusted under this Act, that it is open to the Court unger s. 24(1) to 
hold that a particular sale is really a mortgage. In this section the two words 
which are important are “debts” and “adjusted” and they must be strictly con- 
strued. The word “debts” has been interpreted to mean “debts either admitted 
or proved” in In re Reference under O. XLVI C. P. C4 and in Tuka Krishna’s case. 
The stage of adjustment comes only after taking accounts under s. 22. The extent 
of the debt cannot be ascertained before the preliminary issues are decided, because 
accounts cannot be taken under s. 22 unless the preliminary issues are decided in 
favour of the alleged debtor, by virtue of the provisions of s. 20. 

If we once hold that other issues arising in the case may be decided before the 
preliminary issues are tried, for determining the existence and extent of the debt, 
then a number of other questions which are absolutely necessary for the same 
purpose will have to be considered before the preliminary issues are decided. 
For instance, 

(1) If the application is as regards only one pronote the execution of which is 
disputed, the pronote being challenged as a fabrication, in such a case the Court 
will have to decide first whether the execution and consideration are duly proved, 
because unless they are so proved there can be no debt in fact existing at the date 
_of the application. 
` (2) Ifa mortgage (single transaction) is challenged as being without considera- 
tion or as being brought about by fraud, undue influence, coercion or misrepresenta« 
tion, then all these contentions will have to be decided before the preliminary issues, - 
because unless these ‘contentions are negatived there would be no debt in fact 
existing at the date of the application. . , 

(8) If there is an oral mortgage or an oral sale impeached as a mortgage regard- 
ing immovable property worth more than Rs. 100, then it will have to be decided 
first whether the transaction is valid and whether a valid debt is created. 

(4) If there is a mortgage or a sale impeached as a mortgage which offends the 
provisions of s. 28 of the Indian Registration Act, or which violates the provisions 
of Sch. OI, para. 11, of the Civil Procedure Code, then in such a case these 
questions will have to be decided before the preliminary issues. 

It is arguable in such cases tbat the findings recorded by the Court on these 
questions of fact and law, before the person concerned is held to be a debtor, are 
not within the competency of the Court as defined by s. 2(3) of the Act. It appears 
from s. 2(8) read with's. 17 (2) of the Act that the jurisdiction of the special Court 
sitting on the file of debt adjustment applications is confined to the class of persons 
who come under the definition of a “debtor” and who satisfy the requirements 
of s. 11! As regards those persons who do not satisfy the requirements of s. 2(5) 
and s. 11, the Court would have no power under the present Act to decide the various 
questions arising out of such cases. The result would be that these findings or 
decisions would not operate as res judicata. This position remains the same in 
spite of s. 7 (3) of Bom. Act No. LXX of 1948 by which sub-s. (6) has been added 
tos.19. Section 19(6) provides as follows : 

When such suit, appeal, application or proceeding involves the determination of any issue 
entirely unconnected with the abjustment of debts, the transfer of such suff, appeal, application 
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or proceeding under this section shall not empower the Court to determine the said issuc and 
the determination of such-issue shall be made as if the transfer of the suit, appeal, application 
or proceeding was not made under this section. 


It is clear that this sub-section is not applicable to applications made under s. 4 
as it governs only those cases which are transferred under s. 19. Ii specifically 
lays down that the Court is not entitled to try any question unconnected with the 
adjustment of debts and that is why their Lordships held in Bharamgouda’s 
case that the Court under the B. A. D. R. Act is not empowered to decide that 
a particular alienation is not binding on the debtors. Section 19(6) does not make 
it clear whether such questions should be tried by the Court sitting on the file of 
debt adjustment applications or on the file of regular suits and darkhasts. 

Let us look at this question from the stand-point of s. 11. Merely deciding the 
real nature of the transaction before the preliminary issues will not be sufficient. 
If the transaction is held to be a mortgage, we will have to take accounts of interest, 
assessment, profits and improvements under s. 22 before the preliminary issues are 
decided. ‘This would be necessary for determining the cxact extent of the debt. 
It may be that after taking accounts nothing is found due from the mortgagor. 
Section 2(5) (a) (i) requires that the person concerned must be in fact indebted at 
the date of the application. Accounts under s. 22 have to be taken till the date of 
the application. It may transpire that the whole of the debt has been satisfied 
from out of the profits of the property and nothing is found due from the mortgagor 
at the date of the application. In such a case the applicant cannot be called a 
person who is indebted. 

Section 20 provides that the Court shall procced to take accounts under s. 22 
only after the preliminary issues are decided. But in some cases even accounts 
will have to be necessarily taken for the purpose of deciding the second preliminary 
issue. Suppose that there are 4 possessory mortgages or sale deeds impeached 
as mortgages after 1940 each for Rs. 5,000. In such a case the Court will have to 
try each and every sale deed until it reaches a conclusion that a particular sale 
deed is really a mortgage. If all the sale deeds are held to be real ones then the 
application will have to be dismissed not under s. 24 (1) but under s. 17(2). If 
all the sale deeds are held to be mortgages then accounts under s. 22 will have to 
be taken for determining whether the total amount of debts exceed Rs. 15,000. 
This would be offending the provisions of s. 20. In such cases it is not uncommon 
to find the mortgagor alleging that the debt is fully satisfied from out of the profits 
of the property, and the mortgagee alleging that even the interest and assessment 
are not satisfied, leaving aside improvements, from out of the profits of the mortgage 
property. In these circumstances it would be necessary to determine the exact 
extent of the debt for the purpose of seeing whether the total exceeds Rs. 15,000. 
Suppose that in an application there are 4 pro-notes amounting to Rs. 5,000, 
8 mortgage decrees of Rs. 3,000 and 4 ostensible sale-deeds of the aggregate price 
of Rs. 10,000. In such a case the question arises whether at the time of the preli- 
minary enquiry under s. 17 the Court should take into consideration the 4 ostensible 
sale deeds or leave them out of account. In such a case it is admitted that the 
applicant is a person who is indebted but there 1s a dispute regarding the second 
preliminary issue. That is why I have stated above that merely trying the sale- 
mortgage question before the preliminary issues is not enough. We have to go 
further and determine the exact extent of the dues under each transaction up to 

. the date of the application, for ascertainmg whether the total amount of debts 
exceed Rs. 15,000. This would be going counter to s. 20. It cannot be said that 
the allegation of the debtor in the application in this behalf that his debts do not 
exceed Rs. 1,5000 should be assumed to be correct so far as preliminary issues are 
concerned. $ - 

It would be clear from the above discussion that the provisions of s. 2(5) (a) (t), 
s. 11, s. 17(Z), 8. 20, s. 22, and s. 24(1) militate against each other. It is not very 
easy to dissolve this conflict and bring out a coherent construction. The Courts 
must construe the plain words of the statute as they are, without speculating upon 
the intentions of the Legislature. If sale-mortgage questions and other issues are 
tried and accounts taken before the preliminary issues are decided, that would be 
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violating the provisions of s. 17 itself. The words “preliminary issues” would lose 
all their meaning. i i 

We are driven to the result that ss. 17(1) and 24(1) prohibit the Court from 
trying sale-mo e questions and other issues on merits before the preliminary 
issues are first decided. An application in which there is only one single sale 
impeached as a mortgage will have to be dismissed under s. 17(2) in the absence of 
any other debt either admitted or proved. 


V. R. TALASIKAR, M.A, LL.B. 
GLEANINGS 


ACTIONS IN TORT BETWEEN HUSBAND AND WIFE 


It is said that history never repeats itself. The facts in Gottliffe v. Edelston 
([1980} 2 K.B. 878) were simple, yet so improbable that it might have been thought 

at they would never recur. An engaged couple went for a drive together in 
a motor car, the young man at the wheel, He drove so negligently that a serious 
accident occurred, and she lost an eye. She brought an action against him for 
damages for negligence, and, before the action came on for trial, married him. 
His insurance company then took the point that by reason of s. 12 of the Married 
Women’s Property Act 1882, the action must fail, and this was the question that 
McCardie, J., had to answer after he had found negligence (which was not really 
disputed) on the part of the defendant. In a characteristically learned and ela- 
borate judgment, he decided for the defendant, much (no doubt) to the latter’s 
disappointment. If our memory is not at fault, the case provoked so much public 
interest that it formed the subject-matter of the first leader in The Times round 
about August Bank Holiday in that year. So improbable! And yet it has 
happened again. In Curtis v. Wilcox ([1948] 2 All E.R. 578) the Court of Appeal 
had to deal with the same set of facts, the negligent driving of a motor car causing 
an injury to a lady passenger, who brought an action for damages for negligence 
against the driver, and married him before the trial. But history did not repeat 
itself, for the Court of Appeal overruled Gottliffe v. Edelston cane and decided in 
favour of the lady. 


‘Counsel for the plaintiff in the earlier action argued that the meaning of the words 
“no husband or wife shall be entitled to sue the other for a tort” was that the 
action was defeated only if the parties were married at the commencement 
of the action, and that as they did not marry till a later date, s. 12 did not 
prohibit the continuance of the proceedings. This argument, for some reason, met 
with scant respect from McCardie, J., and is not mentioned in his judgment or in 
the judgment of the Court of Appeal. The grounds on which they decided for the 
lady were as follows: As the word “property” is defined ins. 24 as including a 
“thing in action,” a right of action in tort for damages must be “property,” and 
prior to her, marriage she had, as her separate property, such a right of action. 
Accordingly, she was given by s. 12 against all persons, including her husband, 
the same civil remedies for the protection and security of that right of action as if 
she were a feme sole. Included in those remedies was her action for the purpose of 
reducing that thing in action into possession. It is submitted, however, with res- 

ect, that the latter step in the argument is a difficult one to take. It is difficult 
anguage to describe an action for damages for tort as “a remedy... for the pro- 
tection and security of” a right of action for damages for the same tort. Moreover, 
the Court went on to say that the common law rule still applies, and would “still 
prevent a married woman from pursuing a purely personal claim against her 
husband, e.g., for damages for libel or slander or assault.” This is difficult to follow. 
A claim for general damages for negligence is-no less a purely personal claim than a 
claim for damages for libel or slander or assault, and the same law must apply to all 
these.torts. Ifthe judgment of the Court of Appeal is right, it seems to follow that 
a wife can sue her husband for damages for negligence, libel, slander, or assault, 
if the tort was committed against her before the marriage, and although she may 
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have married before commencing the action. But if the tort was committed during 
the marriage, there is no right of action for it, and therefore no separate propertyto 
protect by action.—L. J. 


Res Ipsa LOQUITUR 


This is a maxim which is not always properly understood. It commonly applies 
where injury or damage is caused by some object, and the meaning of the maxim is 
well stated by Erle, C.J., in Scott v. London Dock Co. [(1865) 8 H. & C. 596] in the 
following terms: ‘Where the thing is shown to be under the management of the 
defendant or his servants, and the accident is such as in the ordinary course of things 
does not happen if those who have the management use proper care, it”——that is 
to say, the above facts—‘“‘affords reasonable evidence, in the absence of explanation 
by the defendants, that the accidents arose from want of care.” The typical 
modern instance is where the plaintiff, who is on the pavement, is injured by a motor 
car which mounts it. Motor cars managed with pepe care do not in the ordinary 
course of things mount pavements. Accordingly when the plaintiff has prved, 
firstly, that he was standing on the pavement when the motor car mounted it and 
struck him, and secondly, that the car was then being driven by the defendant or 
his servants [which he can prove, prima facie, by showing that the defendant is the 
registered owner of the car, see Barnard v. Sully (1981) 47 T.L.R. 557] the maxim 
res ipsa loquitur applies, and there is evidence that the plaintiff was injured by the 
defendant’s negligence, so that unless further evidence is given by the defendant 
the plaintiff succeeds. This further evidence must be evidence disproving the 
defendant’s negligence. It is not sufficient for him merely to give, by way of ex- 
planation of the accident, some neutral fact which casts no light, one way or another, 
on the question whether he was negligent. , It is not, for example, sufficient for the 
defendant to prove that the car mounted the pavement following on a skid. As 
Lord Greene, M.R., said in Laurie v. Raglan Building Co., Lid., ([1941] 8 All. E.R. 
882): “The skid by itself is neutral. It may or may not be due to negligence. 
If, in a case where a prima facie case of negligence arises . . . it is shown that the 
accident is due to a skid, and that the skid happened without fault on the part of the 
driver, then the prima facie case is clearly displaced ; but merely establishing the 
skid does not appear to me to be sufficient for that purpose.” On the other hand, 
this does not mean that the defendant must prove what caused the skid or the acci- 
dent: it is sufficient if it appears on the evidence that he was not negligent. The 
defendant then succeeds because, when all the evidence has been given, the plaintiff 
has failed to establish that the accident arose through his negligence. 


These principles have been laid down again in the elaborate judgments of the 
Court of Appeal in Barkway v. South Wales Transport Co., Ltd. ([1948] 2 All E.R. 
460). There, the defendant’s motor omnibus mounted the pavement as a result of 
a tyre bursting, and fell down an embankment, killing and injuring a number of 
passengers. The burst was caused by a fracture of the cord of the outer tyre, but 
there was no evidence when the fracture occurred, and there was evidence of periodi- 
cal inspection of the tyres by the defendants. The majority of the Court found 
that the defendants had discharged the burden of showing that they had taken all 
reasonable care in and about the management of the tyres, and held that the action 
failed.—L. J.) 

CHANCE MEDLEY 


‘In R. v. Semini (ef. p. 84, post) the defence sought to counter a charge of murder 
by contending that the facts revealed a killing by chance medley, to which, so it 
was further argued, the law relating to provocation did not apply. These conten- 
tions were rejected by the Court of Criminal Appeal, and it was held that the doct- 
rine of chance medley no longer had any place or importance in the law relating to 
homicide. It appears that the doctrine had its roots in 22 Hen. c. 14 and 24 Hen. 
8 c. 5, which distinguish killing by chance medley from murder by malice prepense. 
“Homicide in self-defence, upon a sudden affray, 1s excusable rather than justifiable 
by the English law,” observed Blackstone in his Commentaries (IV, 188), “ and the 
self-defence, which we are now speaking of is that whereby a man may protect him- 
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self from an‘assault, or the like, in the course of a sudden brawl or quarrel, by killing 
him who assaults him. And this is what the law expresses by the word chance 
medley or chaud medley, the former of which in its etymology signifiies a casual 
affray, the latter an affray in the heat of blood or passion : both of them of pretty 
much the same import ; but the former is in common speech too often erroneously 
applied to any manner of homicide by misadventure, whereas it appears by the 
statuté 24 Hen. 8 c. 5 and our ancient books that it is properly applied to such killing 
as happens in self-defence upon a sudden recounter.”” Death by chance medley 
could be pleaded where the killing was se defendendo and, as appears from other 
writers (see, e.g., Hale’s Pleas of the Crown, I, 471) possibly also in cases where the 
killing was per infortunium, but in order to suc the defence had to show that 
the killer had not begun the fight, or was endeavouring to decline further struggle 
“and afterwards being closely pressed by his antagonist kills him to avoid his own 
“destruction.” Although the law would attach some blame for the killing, it would 
excuse it; it was a case of excusable as opposed to justifiable homicide. This 
distinction was once of practical importance since, the homicide was excusable 
only, the fei: responsible for it forfeited his chattels to the Crown. But, 
Lord Goddard, C.J., pointed out in his judgment in the Semini case, the doctrine 
of chance medley was finally laid to rest in 1828 by s. 10 of 9 Geo. 4 c. 81, and that 
section was replaced by s. 7 of the Offences against the Person Act of ] 861, which, 
echoing the old learning, expressly enacted that no punishment or forfeiture shall be 
incurred by any person who kills another by misfortune or in his own defence or in 
any manner without felony. Cases, therefore, in which it could formerly have 
been pleaded that the homicide was committed as a result of a chance medley 
from which one part had wholly desisted and retreated so far as practicable would, 
at the present day, result in a verdict of not guilty.—L. J. 


REVIEWS 


The Transfer of Property Act, 1882. By the late Sir DINSHAH MULLA, Kr. Third 
Edition, by the Hon’ble Mr. S. R. Das. Chief Justice, East Punjab High Court, 
assisted by J. R. DHURANDHAR, formerly Legal Remembrancer to the Govern- 
ment of Bombay. Carcorra ; The Eastern Law House, Ltd., P18 Ganesh 
Chunder Avenue. 1949. Third Edition. Roy 8vo. Pages cxxvi and 886. Price 
Rs. 25. 


Tue present edition of this standard work is somewhat late in appearing. The 
interval between the last and this edition has been utilised in thoroughly revis- 
ing the commentaries, and in incorporating recent decisions of the Privy Council 
and the full bench and other decisions of the Indian High Courts. Some of these 
decisions have changed the face of the law; and recent legislation hes added 
new facets to the law of transfer of property. All these have been set in their 
proper places, and the result is an erudite edition of the Transfer of Property Act. 
The new materials have been ably marshalled by Mr. Dhurandhar and distilled 
through the brilliant acumen of the distinguis ed editor. It is too late at this 
date to dwell upon the, intrinsic merits of this publication. It will only be 
sufficient to say that this edition is worthy of its predecessors, 


The Commercial Clause in the Constitution of the United States. By M. Rama- 
- SWAMY, B.A., B.L., Advocate, Mysore High Court. Bomsay : Orient Lonemans, 

Lro., Nicol Road, Ballard Estate. 1948. Demi 8vo. Pages xxiv and 648. 

Price Rs, 25. 8 

Waen the constitution of the United States of America was drafted in 1787 
at Philadelphia it contained a clause of less than 20 words, which has come to be 
known as the“ Commercial Clause.” It lay dormant in the first century of its 
existence. The only means of communication and transportation known at its 
birth were the sailing ship by water and the horse by land. Inventions followed 
thereafter in quick succession: rail road, steamship, motor car and sir-planes: 
and telegraph, telephone, radio and television These gave a new zest to commerce. 
It grew rapidly and gave birth to many problems as between the States of the 
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Union, and the Union and foreign- States. ear 1887 witnessed the tacts 
ment of Interstate Commerce Act, and this was PA wed by a number of Acts in'the 
development of the commerce clause. All these enactments together with leading 
cases decided:under them are subjected to a close criticism with a view to build up 
a workjng formula. : What has. happened in U.S.A. may happen in the: Union 
of. India in the near future. Uptil then this treatise will point to the path in future 
for legislative action to meet the mmereaeig and varying needs: of commerce in 
and outside the country. Š 


The Indian Partnership Act, 1932. By Om PRAKASH ARINEN M.A Feneis 
of the. Punjab Civil Service, Demır: Raj Kamal Publications Ltd., 1 Faiz 
Bazar. 1949. Royal8vo. Pages lxxx, 680 and xviii. Price Rs. 20. 

Tr is sufficient to say'of this book that the author has succeeded in his object of 
providing “a complete book:of reference” on the law of partnership as it obtains” 
today. The comments.are critical, analytical and full, embodying in well-arranged 
‘and carefully prepared paragraphs.all that has: been written of decided on the sub- 
ject. One may say that eventhe most fastidious reader will find here all that he 
needs in well-phrased paragraphs.. The several appendices to the book’ reproduce 
rules framed under the Act by the Central as well as some Provincial Governments, 
the English Partnership Act, 1890, the repealed Sections of the Indian Contract 
Act, 1872, and the. legislative literature. Two of the appendices are devoted to the 
practice dnd. procedure, forms and precedents. Taken: iki in all, this is a useful 
working edition.of the Act. 


Law of Easements. By B.K. AMIN, B.A., B.SC., EETA and C. G. SHASTRI, 
B.A LL.B., Advocate. AHMEDABAD : C. C. Vora, Gandhi Road. 1948. Second 
edition. Demi 8yo. Pages xxxii and 605. Price Rs. 16. 

Trs is the second edition of the authors’ comments on the Indian Easements 
Act, published some time ago. In ihe present edition the case-law, English as 
well as Indian, has been brought down to date. The principle underlying each 
section of the Act'lias beén stated in clear and noi-technical language, and 
the body of case-law is phrased in a way that one who runs may read. Even a 
practising lawyer will find here much food for arguing a knotty-point. on the law of 
easements: 


A. I. R. Manual, Vol. VII. By V. V. CHITALEY, B.A., LL.B., Senior Advocate, 
Federal Court, and S. Arpu Rao, Advocate, Madras High Court. NAGPUR: 
All India Reporter ue AAD: Bey: 8vo. Pages ‘vil, 6545-7680. Price 
Rs. 16.. ; 

' Taurs, the seventh ae of: the series, comprises Acts, civil and criminal, 
Trom. Presidency Small Cause Courts Act to States (Protection ‘against Disaffection) 
Act. They are about 70 in number. Thesé Acts are all copiously case-noted. 
The-reader is-reminded by a prominent caption :‘ “Case-law’ is the’ life-bood of a 
law book.” The case-law here is opened out by à synopsis, and each group of it 
is led by a heading printed in heavy type.‘ There is besides this, a note showing 
how each Act is affected by’ subsequent legislation, followed by a note pointing 
out cognate Acts and provisions. As stated before, this publication is a useful 
desk-book of refererice. : 
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Income-tax Law and Practice in T: iia ‘By ANANDAGOPAL- BANERJEE, M.A., B.COM. 
CALCUTTA : Prabartak Publishers, 51 Bow Bazar Street, 104p; Second Edition. 
Roy. 8vo., Pages xiv and 885.,, Price Rs. 15.. 

Tus is no case-laden commentary on the Income-tax Act. It is not written 
by a lawyer, but-by an income-tax expert. The income-tax law is in a constant 
state of flux: the legislature is.ever busy in shutting out all loopholes of escape : 
the tax-payer is on qué vive to find out new outlets of escape. In that struggle this 
book will be of use. It enables the tax’ payer to lighten the burden of taxetion. 
The cumbruous provisions of the Act are rendered here.in language easy of com- 
prehension by laymen. Jt is a practical guide-on:the subject explaining the raison 
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d'etre of taxation on income. The latest: amended versions of the Incoine-tax 
Act and the: Business Profits Tax Act'are reproduced: 


The Indian Digest, 1981 -1946. Vols. VI. and. VIL. By V. V. Curratey, B.A., 
LL.B., Seuior Advocate, Federal, Conrt, and S. Apry Rao, Advocate, Madras, 
High Court. Nagpur: The All India Reporter Ltd. 1949. Roy. 8vo. 
Pages 5409-7120, Price Rs. 14 per volume. 

Tue titles contained in these two volumes range alphabetically from Limitation 
Act, 8. 16, to Solicitors’ Act (English). , As usual the titles are derived principally 
from statute-law, in view of the ever-increasing encroachment of the statute-law 
on the domain of the common law. The cases are well-arranged, and references 
are given to all contemporary réports.’ ‘To link the cases again with the statute- 

. law references are given to the A. I. R. Manual. This Digest ought to be increasingly 

useful as embodying the current case-law on diverse’ problems arising in Courts. 


Madanaratnapradipa.. Edited by Mahamahopadhyaya Dr. P. V. KANE, D.LITT., 
M.A., LLM., Senior Advocate, Federal Court of India. BrranEr: Curator, 
‘Anup Sanskrit Library, Fort: 1948. Demi 8vo. Tages xxii, 884, 58 and 
88. Price Rs. 12. ° 
Tu1s volume belongs to the series known as the eee Oriental Series published 

under the auspices of the State of Bikaner. It deals with the vyavahar section of a 

treatise composed by learned jurists atthe command of King Madanaratnadeva, who 

reigned sometime between the 14th and 16th centuries, A.D., in a region now known 
as Gorakhpur-Champaran (Western Tirhoot). This’ composition was largely drawn 
upon by the author of the Mayukhas, when he wrote the well-known Vyavahara 

Mayukha, now a ruling authority in parts of the Bombay Presidency. The work 

of editing was rendered difficult as only 3 Mss. could be unearthed. Still every 

page of the book bears ample evidence of the scholarship .of its seasoned editor. 

Almost all of the texts quoted have been linked by chapter and verse to their printed 

editions. The profuse notes appended at the end teem with references and dis- 

criminative criticism. There is also an index of quotations. In an erudite in- 
troduction, the editor has discussed the authorof the book, his date, and the place of 
the book in the Dharmashastra literature. Thereis alist of contents and a glossary 

of names of authors with special reference to their texts quoted. The edition is a 

valuable addition to the published Sanskrit texts on the Dharmashastras. 


Labour Code, Vol. II. By’ G. P. Vyas, B.8¢. sy, LLB. a Pleader. AUMEDABAD : 
Chandrakant C. Vora, Gandhi Road. 1949. Roy. 8vo. Pages xxiand 246. 
Price Rs. 12-8-0. 

Tis volume contains the Payment of ‘Wages Act, 1986, and the Minimum 
Wages Act, 1948, with annotations. Rules framed under the former Act by the 
Central as well as the different Provincial Legislatures are reproduced. It is 
altogether a useful compilation on the subject of wages. 


Indian Company Guide. By Curu C. Cuowpury, Advocate, Calcutta High Court. 
CALCUTTA : S. C. Sarkar’& Sons, Ltd.; 1e College Square. 1949. Demi 8vo. 
Pages xxix and 500. Price Rs. 12. ' 

Tats book is, what its title tells us, a guide to the iaweelaGag to joint stock com- 
panies, prepared for the use of promoters, secretaries, directors and persons in- 
terested in floatation and management! of companies: - It is not a legal text-book 
but a manual for the layman. It does not set out the sections of Act seriatim, 
but sets out the general principles and. technical intricacies of: the company 
law in simple language. It: is very well ‘fitted. to enable its readers to avoid 
legal pitfalls in the formation and conduet of companies. Necessary forms arc 
strewn throughout the book. 


The Indian Contract Act, 1872. By @. N. SINHA, B.A., B.L, Advocrte, Patna: 
High Court. Buacaupur: Sinha :& Co., Mundichak. 1949. Roy. ‘8vo. 
Vol. TIT. Pages 61, 1708-2209. Price Rs. 8. 


Tuts is the third and the concluding volume'of the encyclopedic edition brought 


o 
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out by the author on the Indian Contract Act. It deals with ss. 124 to 238, that 
is the portion of the Act awaiting repeal on the enactment of Acts dealing with the 
topics of agency and guarantee. The comments are, as observed before, full and 
refer exhaustively to cases Indian ds well as English. This edition will always 
repay references made to it, and will be a valuable addition to a lawyer’s library. 


Paramounicy in Indian Constitutional Law. By RAGHUNATHRAO B. NAIK, M.A. 
LL.B, Professor of Constitutional Law, Shahaji Law College, Kolhapur. 
Bomsay: N. M. Tripathi Ltd., Princess Street, Kalbadevi Road, 1948. Demi 
8vo. Pages x and 805. Price Rs. 10. 


Tue two concepts of sovereignty and paramountcy are distinguishable in theory, 
but are inseparable in practice. The British Government exercised the former | 
over British India and the latter over the Indian States. On August 15, 1947, 
when the British Government granted independence to British India, they ex- 
tinguished paramountcy instead of allowing it to devolve on the Government of 
India. The result would have been a deplorable chaos, had not the far-sighted 
sagacity of the Ministry of States and the supreme sacrifice of the Indian Princes 
solved the riddle. We have now arrived at a solidarity of the Union of India of 
which every Indian may be proud. Every aspect of paramountcy is here examined 
with care, and difficulties arising out of its lapse are pointed out. It is a thoughtful 
contribution on the subject. 


The Factories Act, 1948. By P.B. Patwari, Advocate. AHMEDABAD : Indian 
Legal Publications, Khadia Chowk. 1949. Roy. 8vo. Pages xl and 120. Price 
Rs. 10. - 


A NEw Factories Act was placed on the Indian statute book towards the end of 
1948, and it came into force on April 1, 1949. An annotated edition of the Act 
has appeared at an opportunate time. The annotations are from the pen of a 
lawyer who has specialised in industrial publications and bear the impress of 
the industry and carefulness of the author. Industrial problems loom large on 
the horizon, and this edition of an Act closely allied to industry is calculated 
to serve a useful purpose. 


The Bombay Prevention of Gambling Act, 1887; By the late M. M. KOTASTHANE, 
Advocate (0.s.), revised by C. B. BHIWANDKAR, B.A., LL.B., Advocate. BOMBAY : 
Hind Printing Works, 1948. Second edition. Demi 8vo. Pages xvi and 187. 
Price Rs. 8. 


Durine the twelve years that have elapsed since this book was first published, 
the Bombay Legislature has made many an amendment in the text of the Act, 
and the High Court has delivered many an important judgment. All these have 
been worked into the present edition. It is an up to date edition of Kotasthane’s 
commentaries. : 


The Yearly Digest, 1948. By N. RAMARATNAM, M.A, BL. Mapras: Madras 
Law Journal Office, Mylapore. 1949. Roy. 8vo. Pages xxxviii and cols. 988. 
Price Rs. 7. 


Tuis is a very serviceable publication issued by the Madras Law Journal Office. 
It gives in a compact form all that is decided in the year 1948 by the final Courts 
in Indie and Pakistan, well-arranged and opened out by plentiful cross-references. 
A new feature has been introduced here, viz. an alphabetical list of articles published 
during the year in different law journals in India. It is always advantageous to 
have a compact digest of cases on one’s hands. 


Proceedings of the Provincial Lawyers’ Conference, 1948. Pages 58. 

THe proceedings of the Provincial Lawyers’ Conference held at Kurnool in the 
Province of Madras on December 25 and 26, 1948, are reproduced verbatim in this 
book. It furnishes interesting reading, 


The 
Bombay Law Reporter. 
JOURNAL. 


June 15, 1949. 


JUDICIAL HARMONY. 


THE administration of justice is an important branch of civil administration, 
the improvement of which should engage as much publie attention as the political 
issues which engage the mind of Parliament. -Under British rule, this administra- 
tion was treated with the branches of secondary importance to which all bad 
bargains of the Indian Civil Service, were relegated. But with the advent of 
freedom, ‘we have to re-examine the position of judicial administration in the 
Union. 

Before August 15, 1947, there were seven High Courts including the Chief Court 
at Lucknow. Since then Assam and Orissa established their own High Courts 
while the Chief Court of Lucknow has merged in the United Provinces. The British 
laws embodied in the Indian Statute are still in force, but the time has come when 
the civil laws should be recast. In the first Central Legislative Assembly, an 
effort was made to do this by establishing a Statute Law Revision Committee, 
which did some useful work recognized by the National Government, but this 
Committee consisted only of members of the Legislature. It paved the way for 
further progress in this direction, and under the re-formed Government a motion 
was moved for reviving this Committee to examine, elucidate and improve the 
existing laws. The Government accepted this resolution of a Committee which 
will now be formed to give effect to the resolution. But this Committee should 
not only be more liberally constituted, but given larger powers; meanwhile we 
have to pass and review and categorize some of the points that the Central and 
Provincial Governments may look into. 

As the judicial administration is now administered, each provincial judiciary 
is independent of the rest. Several provinces have local revenue laws of their 
own and these are naturally connected with the revenue system of the Government 
inherited from the past ‘and which is being revised. Leaving this out from consi- 
deration for the time being, there remain a large body of law applicable to all 
India and finally decided by the various provincial High Courts and in some cases 
they used to be decided by the Judicial Committee of the Privy Council in England. 
The power of the Judicial Committee in several cases has been now transferred 

to the Federal Court, but that Court is only entitled to. decide such cases as come 
helr it for decision with the result that a large body of Indian law remains in 
the hands of the several High Courts. As is natural, these High Courts apply 
their mind to the elucidation’and decision of points that are brought to their notice 
by the litigating public. They have no power to revise and recast the general 
body of law in force throughout the country, but even on points arising before 
them, they naturally follow the precedents of their own Courts with the result 
that conflicts have arisen and are bound to arise in the interpretation of the law 
upon which the judiciary is entitled to adjudicate. 

The first thing to do is to co-ordinate ‘the work of the various High Courts 
established in the country. This co-ordination, is possible if we follow the example 
of other countries in the West, where a constant vigilance is: exercised over the 
ccrieion of municipal laws and the committee appointed for this purpose takes 
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note of the decisions with a view to eliminate and reconcile them and, if necessary, 
to alter the law required for the purpose. What this Committee should be may 
well follow the example of other countries where a body, we may call it the Privy 
Council, of leading lawyers and public men and persons drawn from the economic 
and industrial life of the country, sit together and thrash out questions that they 
consider necessary for the purpose for which they exist. They have no power to 
decide for the country at large the improvements they suggest, but their reports 
are periodically submitted to Parliament which is the final judge of the situation. 
The supreme body of Parliament is the real High Court of all India, and it decides 
all questions between man and man, but such questions as call for reform. It 
would banish the parochial outlook of the various provincial High Courts and with 
the aid of the Bar throughout India enable them to take larger views of the ques- 
tions that come up before them for decision. It will also improve the personnel 
and capacity of the Judges forming the various local High Courts. For example, - 
some Judges of the Calcutta High Court may well be deputed to serve on the Allaha- 
bad High Court and the Allahabad High Court may change place with them for a 
time, say six months or a year. This would give the High Courts of India a wider 
outlook and’ enlarge their vision and capacity by coming into contact with the 
leading members of the legal profession. A fair numberof the.senior members 
of the Bar maybe selected to join the supreme body which for convenience is 
designated Privy Council of India. It is necessary that the National Government 
should have such a body not only for the improvement of the judicial administra- 
tion of the country, but also for deciding larger issues, which go beyond the scope 
of the existing Courts and which, at the same time, are necessary for the general 
improvement of administration. The growing unification, of, the Indian Union 
would then tend to consolidation by this progressive union, of the High Courts of 
India. They would not of course submit to the decision of their own benches, but 
may, by rules made by consent, refer questions in the abstract for decision of inter- 
provincial benches of the High Courts. 

Under the British rule, the High Courts were static and stationary and required 
all litigants to go to them to obtain their decision. In England, we have for a 
long time Circuit Judges. These Judges dispose of important cases on the spot 
nearer to'the. litigants than in the fixed place constituted as the head-quarters 
of the High Courts. The question of touring Judges is one which should certainly 
be in the interest of the public. But the. Judges used to stationary life would 
complain that the peripatetic Courts cannot be in a position to have ready reference 
to law books, but this is a defect that can easily be cured. Many places outside 
the head quarters of the High Court exist where the bar libraries have maintained 
a good collection of law books, and.in places where there are Universities the 
University Library would be a good adjunct to the decision of cases coming up 
before the touring Judges. The touring Judges will see with their own eyes in 
the midst of which and for the benefit of which their duty lies. The Calcutta 
Judge cannot see beyond his own nose. The case may arise and does arise when a 
larger view of the people would enable him to decide questions of fact and of law 
more in consonance with common sense, which in its larger sense constitutes the 
laws of all countries. The touring Judge can inspect the subordinate Courts and 
improve their tone and efficieacy. Hitherto this work is entrusted only to Service 
Judges attached to the English Department. They have done well, but the Judges 
of the body should be acquaiited with all the Subordinate Judges and the work 
they do in the area in their jurisdiction. Men drawn from the Bar would be new 
to this work of inspection, but they can always engage the services of a qualified 
man and learn the new work which they must treat as their own. 

Every Judge must be morally; bound to keep a note book of cases in which 
points conflict and decisions arise which he may submit periodically to the Privy 
Council for adjudication and report. It will lighten the work of the Judges and 
improve the administration of justice throughout the country. It is an old 
Roman maxim: “ Ignorantia juris haud excusat ” (Ignorance of law is no excuse). 
It postulates the elementary knowledge of law by all citizens of the country, but 
it is an ideal, -which can ‘be made very, practical if, the. administration of law is 
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made more popular and widely known to the people who have to resort to it and 
profit by it. 

A question has been raised whether the High Courts of India should have original 
jurisdiction. It is a difficult question and one on which the High Courts of 
Calcutta and Bombay have inherited the procedure followed by their judicial 
orebears. The European community of Bengal and Bombay insisted that their 
commercial cases should be tried by the respective High Courts with the result 
that the original side of those Courts continued to exist and to decide all commercial 
and other cases of importance. The Lucknow Chief Court followed this example 
by taking up important cases of a certain value for decision. With its amalgama- 
tion with the Allahabad High Court, the question of original jurisdiction would 
have to be decided, and if it is decided it cannot be left only to cases arising in the 
sub-province of Oudh. In Bombay, the original side has remained, but in Madras 
` it has practically vanished with the decrease of European interest. 

The question of court-fees in Indian Courts is a minor question and will have to be 
decided if the original jurisdiction to try cases is transferred to the High Courts. 
The view of the European commercial interest was that their decisions required a 
higher degree of intelligence, experience and judicial acumen to eliminate questions 
for which they would otherwise have to spend money in filling first, second and in 
some cases third appeal in the Privy Council. With the growing political con- 
sciousness of the people and the development of their,industries, the people would 
naturally want speedy justice. This speedy justice need not be both costly and 
unsatisfactory. The whole question of court-fees in contested and non-contested 
cases will have to be revised and cost more meticulously apportioned as a result of 
contest in each case. 

One wanton waste and delay complained of by the litigant is the printing of 
paper books. Owing to a long tradition paper books printed in the High Court 
are not used in the Privy Council with the result that fresh paper books used to be 
printed for use of their Lordships. The easiest and cheapest course is adopted by 
the Nagpur High Court where all paper books are typewritten and copies are 
supplied to counsel of either side on payment. This reform can be effected by the 
High Courts almost immediately and other reform overdue is the perfunctory 
hearing of parties when considerable number of appeals are rejected. In the 
Privy Council before the hearing takes place, the practice is for counsel of each 
party to state its case in writing for consideration of their Lordships though their 
Lordships in fact do not consider these written arguments in the case. 

High Courts may adopt a similar course for speedier justice. It will save parties 
unnecessary hearings and the Court unnecessary time in disposal of cases. Another 
source of delay is the fixing of cases for hearing years after the appeal is filled. 
In one High Court, cases filed in 1942 are now coming up for hearing with the 
result that the father files the appeal and the grandson hears the judgment. 
This is a scandal which can well be avoided if the High Courts would scrutinize 
cases before fixing them for hearing and dispose of such as do not call for hearing 
the respondent. 

In the administration of criminal justice there is a lacunae which ought to be met. 
In a case where an appeal is filed in the High Court which reverses 1t, there is no 
appeal to an independent tribunal nor is there an appeal where the sentence of a 
Judge goes up for confirmation of the High Court. A Court of Criminal Appeal has 
long been in existence in England and a similar Court of Criminal Appeal should be 
instituted in this country. The High Court can well advise on these points before 
Parliament takes action. It is not necessary that the Government of India 
should formally invite them to do so. The High Courts should remember that 
they are the servants of the people and not of the bureaucratic government and if a 
complaint emerges from the people, they are bound to treat it with the same serious- 
ness as if it came with the imprimatur of the Central or Provincial Government. 

The Bar of India is unfortunately very poor, because there is no legal training 
and no provision for apprenticeship. The Universities give their degrees on a 
mere examination which does not establish any contact of the new fledged law: 
graduates with the Courts in which they are called-upon to practise. The Inns 
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of Courts in England have existed because of tradition. They are a mockery. 
A call to the Bar 1s worse than the University examination in India. The High 
Court should make a rule to prevent the efflux of failed graduates and others from 
proceeding to England to obtain their call to the Bar and return with the imprimatur 
of the Inns of Court to practise in all Courts of India. The law degree in England 
does not confer on the recipient the right to practise in any Court, though a call 
to the Bar gives that right. The Inns of Court are presumably intended to give 
law students practical training in the administration of law. There are four Inns 
of Court of which three are situate in close proximity of the Royal Court of Justice, 
the fourth being a little further away. But this proximity does not give the 
students any lead in the matter of practical training in law nor does it to the lectures 
now instituted make the students’ attendance compulsory. The only thing 
compulsory for a law student is to eat six dinners every term and to a member of 
any of the Universities three dinners. This old fiction of imparting legal education ` 
with the dinner has continued, but the English barrister on his call to the Bar does 
not rush to forum of actual practice. He apprentices himself to a senior barrister 
where he learns all the tricks of the trade. If he does not, he has to wait for his 
briefs which do not come to a rank outsider on his call to the bar. The profession 
of law in England is exacting and highly competitive and though its emoluments 
are considerable, its waiting list is equally large. Many Englishmen get called to 
the bar for the sake of prestige which they presumably obtain on call. In India, 
a larger number of law graduates used to join the Bar as the other avenues of 
employment were not open to them, but with these avenues open, there is no reason 
why there should be a rush for the bar and the law of supply and demand should 
more equitably adjust itself. It should also be statutorily provided that no law 
graduate should be considered eligible for joining the bar unless he has served a 
year or more of apprenticeship with a practising lawyer. 

The question of improving the efficiency of the Bar of India is an important 
question and must be solved if the Bar is to be improved in efficiency, education 
and morals and be the true servant of the people. The establishment of the Bar 
Councils for the various High Courts had given no incentive to either higher quali- 
fication or better morale. 

The English principle of an intermediary link of solicitors between counsel and 
client 1s another question calling for reform. In the mofussil of India, there is no 
intermediate agency of the kind that exists in Calcutta and Bombay. It adds 
to the cost of the litigant. 

. In the Constituent Assembly, now in existence, there are fortunately a large 
number of lawyers from all parts of India, and some of them who feel interested 
in the questions here raised, should express their own views on the possibility of 
reforms here adumbrated. The main point is that the judicial reform should not 
get its own way as it had under the British rule. It must be revived and re-vivified 
and made more accessible to the people and the administration of justice should 
not be costly, but both efficient, effective and satisfactory and least costly to the 
people who resort to it, 

sm H. S. Gour. 


LAW AND DEMOCRACY. 


“ Aut the evils of the world would cease,” says Plato, “if lawyers would become 
philosophers and philosophers. lawyers.” Relying upon this assertion scholars 
assert that law and philosophy .should go hand in hand and that the fundamental 
problems must be decided not by lawyers or by philosophers; but by legal philo- 
sophers. The question of democracy has engaged for many years past and is 
engaging at present the attention of legal philosophers all the world over and the 
implementation and harmonisation of their thoughts has been and continues to be 
the main problem of modern democracy. India has now gained freedom and we 
are on the threshold of a long period of constructive readjustment and restatement 
of our views regarding the democratic form of Government. It may be of some 
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use at this juncture to have a glimpse into the fundamental principles of democrac 
as unfolded by legal philosophers, like Dr. Friedman, Dean Pound, Prof. Hall, 
Mr. Jones and others. 


INDIVIDUAL RIGHTS. 


The evolution of the individual as the ultimate measure of things is a universally 
accepted standard of democratic society. The development of the individual to 
its complete potentialities is an old idea appearing in various philosophical systems. 
But the conception of a society based on well defined rights of the individual is a 
special idea of democracy. In philosophical systems the emphasis is on duty and 
not on right, but in a democratic society special stress is laid on right and not on 
duty. Democracy has not accepted Comte’s and Dugit’s “ right to do ones’ duty” 
< as the only right. The trend of the modern democracy is extending the sphere of 
individual rights beyond the original trinity of life, liberty and property. It is in- 
creasingly tampering with individual rights by socialrights. The French convention 
stipulates common happiness as the end of society, whereas Bentham postulates 
the greatest happiness of the greatest number as the end of law. For getting a 
clear idea regarding the trend of modern democracy the specific individual rights 
which are said to constitute the legal pillars of democracy may, in short, be adverted 
to. 


FREEDOM or CONTRACT AND FREEDOM OF LABOUR. 


The freedom of contract and freedom of labour are supposed to be the essential 
aspects of democracy. It may be remarked that freedom of contract calculated to 
. emancipate labour from various fetters but afterwards owing to the inequality of 
bargaining business, freedom of contract came into conflict with freedom of labour. 
Taking into account the position of the rich like millowners and the poor like 
labourers, freedom of contract and freedom of labour which are essential require- 
ments of democracy, have been subjected to various benevolent restrictions. 
Legal philosophers have no objection to such restrictions which are calculated to 
favour the poor; but they say that a real threat to freedom of labour comes from 
the increasing practice of Governments to direct and tie people to their jobs. 
All democratic States have introduced compulsion of labour as a war measure. 
But it is said that that measure should not be retained for a long time. The free- 
dom to choose one’s job and to change it at one’s desire is one of the most essential 
aspects of democracy. The Soviet Constitution of 1986 has been the first to include 
the right to work that is the right to guaranteed employment and payment among 
individual rights. A consideration of the fundamental rights regarding freedom 
of contract and freedom of labour, shows that modern democracy has now blended 
individual rights with socialistic rights. 


FREEDOM oF PROPERTY AND PERSON. 


In the opinion of Locke, Bentham, Spencer and the makers of French and Ameri- 
can Constitutions, freedom of property constituted a cardinal principle of demo- 
cracy. In modern conditions, however, property often becomes a means of control 
over other peoples’ life and labour. Taking into account these conditions modern 
democracy has everywhere had'to circumscribe freedom of property by social 
responsibility. 

Personal freedom involves more rights than physical integrity of life and body. 
It includes the protection of personal reputation, of family relations and of domestic 
life. The most important aspect of personal liberty is spiritual and intellectual 
freedom whose principal ‘expressions are liberty of religion and thought, liberty of 
speech, writing and printing and liberty of peaceable association and discussion. 
Freedom of speech and press is no doubt subject to the restraining laws of defama- 
tion and to the sound requirements of public safety, but all the authors of modern 
democracy unanimously agree-on the point that a system of State licensing the press 
or the control of opinion by the Ministry of propagandss are not at all compatible 
with democracy. Reg liberty it may be noted that the fundamental aspects 
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of liberty are those which express and ensure “ the highest and the most harmon- 
ious development of man’s powers to a complete and consistent whole.” 


EQUALITY. 


The doctrine of legal equality dates from the era of the French and American 
Revolutions. Legal equality means equal treatment of those equal before the law. 
It includes in principle the extension of individual rights to all citizens as distinct 
from a privileged minority. Neither the limitation of franchise or other civic 
rights nor legal in equality as between men and women, or between white and black 
races are in tune and harmony with the basic legal ideal of democracy. It may be 
noted that the ideas of individual freedom and equality are to be understood in a 
dynamic and not in a static sense. Freedom means opening the road to the fullest 
development of personality and equality suggests, equality of opportunity for ` 
all to participate in such development. It signifies the removal not of natural 
differences but of the man-made differences. So far the U.S.S.R. has gone the 
farthest in carrying out the legislative implications of this democratic ideal to the 
greatest extent by giving full equality of status and opportunities to men and 
women by opening educational facilities to all citizens regardless of means and by 
removing many man-made differences. 


GOVERNMENT BY THE PEOPLE AND FOR TEN PEOPLE. 


Individual rights and equality may exist even under a benevolent despotism. 
They do not sufficiently characterize democracy unless they find fulfilment ım the 
right of the people to participate in Government. Democracy tries to reconcile 
popular will with individual rights and in particular therights of the majority with. 
those of the minority. It is said in this connection that if the will of the majority 
is the supreme law, individual rights cannot be inalienable. The difficulty of 
reconciling both has involved many lawyers in contradictions. The three main 
suggestions which indicate a way out of the dilemma are (i) the idea of proportionate 
representation championed by Mull and other liberal lawyers, (it) the idea of a 
protection of minority rights which is accepted by the American Constitution, and 
(iii) the idea of the individual participation in government from the national 
sphere. The British constitution does not recognise any formal protection of 
individual or minority rights. Nothing prevents the majority from passing any 
law, it being supposed that the parliamentary recognition of an organized opposite 
party with a salaried leader would try to protect the rights of the minorities. As 
regards the Constitution of the Soviet Union, ıt may be noted that it is clearly 
undemocratic inasmuch as it allows only one privileged party as the expression 
of organized political opinion. 


Rur oF Law. 


The rule of law implies the principle of equality before the law and excludes the 
aristocratic principle which in the name of divine rights or inspired leadership 
exempts individuals and groups from the law of the land. The recognition of a 
privileged class like the members of the Nazi organizations, subject only to party 
tribunals, is repugnant to democracy. The inevitable corollary of a rule of law 
is the separation of the judiciary from the executive and unless this is accomplished 
the form of Government cannot be compatible with democracy. 


CONCLUSION. 


Having regard to the aforesaid fundamental rights, it will appear that modern 
democracy is trying to blend individual rights with socialistic principles. At such 
a juncture, all legal philosophers attach the highest importance to the separation of 
the judiciary from the executive. Democracy without a fearless and independent 
judiciary is well nigh impossible. The democratic form of government is not to 
be determined so much from the influence and popularity which the executive 
enjoys as the strength and independence of the Judges and the respect and regard 
in which they are held. Democracy does not simply mean the rule of the majority, 
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but it also means the respect of the majority-for the rule of law and its willingness 
-to honour the decisions of the judiciary even if they go against their wishes and 
expectations. The rule of law can:prevail only and only when the judiciary is 
put in such a fearless position that it can compel the executive to function within 
thelaw. Thereisa dangerous tendency abroad to have a tall talk about democracy 
without understanding its fundamental principles. So far only the stream is 
fouled, but any attempt at minimising 'the importance of the rule of law will 
surely tend to corrupt the very fountain. 

' i Ram KEssAv RANADE, 


JUDICIAL PRECEDENTS. 


In a strictly theoretical sense, & Judge whose duty it is to do justice between the 
parties to a cause, coming: before him, ought to have aT lete freedom to decide 
the cause according to his,own conscience alone, unaffected by any other considera- 
tion. However, there are so many factors which make it umpossible to administer 
justice in its true sense if the abovementioned principle alone is allowed to be 
followed in actual practice. 

Justice has got to be administered through several Judges and not by one indivi- 
dual alone. It is impossible to expect that all individuals who are drafted out 
from the society to act as Judges, would have the same frame of mind and there 
-would be nothing surprising if different Judges conscientiously reach different and 
even opposite conclusions on same facts. Moreover human judgment is fallible 
and has its own shortcomings. ‘Administration of justice is the necessity of the 
society and has to be carried on in furtherance of its interests. These and other 
considerations make it necessary that justice is administered on some common 
principles and not according to differnt opinions of different Judges, however 
conscientious they may be. These may be termed considerations of expediency, 
and it is these considerations that appear:to have been responsible for evolution of 
various rules or principles of law, by. which Judges-have been from time to time 
required to guide themselves. Several ‘of these’ principles have been and are 
being codified in order to suit-the exigencies of time. ‘Stare decisis’ is one of 
such principles and it has been followed all along by our Courts of law. It aims 
at uniformity of the law, but if one examines how it works in actual practice in this 
country, it would be quite clear that it has become necessary to codify the same, 
so that it may not defeat its own purpose any, more. 

. The principle of ‘ stare decisis’ according to Wharton’s Law Lexicon (14th 
„edition, p. 951) means ‘ to abide by. authorities or cases already adjudicated upon,’ 
and according to Law Lexicon of British India by 'P. Ramanath Iyer (p. 1214) 
it means ‘ to stand by decided cases; to uphold precedents; to maintain former 
adjudications.’ In this primary meaning of the term there is nothing to imply 
that a Court should follow a precedent of:another Court on the ground that the 
former is subordinate or inferior to the latter: But this consideration also .is 
supposed to form part of the principle of ‘stare decisis’. The position is stated in 
Salmond on Jurisprudence (10th edition, p. 181) thus :— 

** Authoritative precedents are of two kinds, for their.authority is either absolute or condition- 
al. In the former case the decision is absolutely binding and must be followed without question, 
however unreasonable or erroneous it may be considered to'be. It has a legal claim to implicit 
and unquestioning obedience. Where, on the-other hand, a precedent possesses merely condi- 
tional authority, the courts possess a certain limited power of disregarding it. In all ordinary 
oases it is binding, but there is one special case in which its authority may be lawfully denied. 
It may be overruled or dissented from, when it is not merely wrong, but so clearly and seriously 
wrong that its reversal is demanded in the interests ¿f the sound administration of justice. 
Otherwise it’ must be followed, even though ‘the, court which follows it is persuaded that it is 
erroneous or ‘unreasonable. ‘ seer! 

* Absolute authority exists i in the following cases :— 

(1) Every Court is absolutely bound by the decisions of all courts superior to itself. A 
Court of first instance cannot ġuestion a decision of a Court of Appeal, nor can the Court of Appea 
refuse to follow the judgments of the House of Lords. 
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(2) The House of Lords is absolutely bound by its own decisions. ‘A decision of this House 
once given upon a poiut of law is conclusive upon this House afterwards, and it is impossible to 
raise that question again as if it was res infegra and could be re-argued, and so the House be asked 
to reverse its own decision’. , 

(8) The Court of Appeal is absolutely bound by its own decisions and by those of older 
courts of co-ordinate authority, for example, the Court of Exchequer Chamber.... 

Tn all other cases save the above it would seem that the authority of precedents is merely 
conditional,” 

In India, law relating to judicial precedents is to a certain extent statutised but 
its principal growth is due to precedents themselves. The first piece of legislation 
is the Indian Law Reports Act (XVIII of 1875). It is of very little help and 
is very rarely resorted to by Courts. Section 8 of the Act merely enables the Courts 
to refuse to treat a decision of a High Court not reported in the Indian Law Reports, 
as binding on them. The very next section, however, clearly lays down that decisions 
reported in the Indian Law Reports shall not be considered to have any better or 
greater authority on account of the same having been published in the authorised 
reports. The Act does not contain any positive provision requiring all Courts to 
treat the decisions reported in the Indian Law Reports as binding on them nor 
requiring them not to follow any unreported decisions, 

The only other piece of legislation is s. 212 of the Government of India Act, 1985, 
the material portion of which is as follows :— 

“212. The law declared by the Federal Court, and by any judgment of the Privy Council, 

shall so far as applicable be recognised as binding on, and shall be followed by, all Courts in 
British India.....” 
It is hardly necessary to say anything as far as this provision is concerned. The 
Privy Council being the highest Court of appeal and the Federal Court being next 
to it, it is quite natural that their decisions should be followed by all Courts in 
India. Our own Supreme Court will be established in the near future. That Court 
will have a perfect legal mind, like the House of Lordsin England, and its decisions 
will be followed without question by all Courts in India. 

The real difficulty is presented by precedents of the High Courts. There is no 
statutory provision which makes the decisions of High Courts binding on any 
Courts. But it is now settled law that their decisions ought to be considered as 
authoritative, subject to those of the Courts superior to them. India is a vast 
country and there are as many as nine High Courts therein, with about hundred 
Judges who are constantly laying down the law. This has, however, resulted in 
conflict of authority on various points of law. Perhaps there is conflict on more 
points than those on which there may be unanimity. Like so many other points 
there is conflict of authority on law relating to judicial precedents also. Litigants 
are not interested in learned but conflicting opinions. What they want is certainty, 
uniformity and precision on matters of law. And with this purpose in view, codi- 
fication of law relating to judicial precedents is suggested. 

An exhaustive examination of all the precedents ae to judicial precedents 
is not contemplated in this short article. What is intended is to advert to various 
par of view expressed by different High Courts and to try to suggest a piece of 

egislat -n by which the conflict can be set at rest. 

Bef oing to the question how High Courts deal with precedents of their own 
aswell chose of other High Courts it would be convenient to examine the position 
of the s ordinate Courts with regard to precedents. Subordinate Courts are of 
various g ades, but as between themselves, there does not appear to be anything 
by which subordinate Courts of inferior grade are required to follow the precedents 
of the subordinate Courts of superior grade. Not only that, but a subordinate 
Court does not appear to be bound to follow the precedents of another subordinate 
Court to which it may be directly subordinate. Only the decisions of High Courts 
and Courts superior to them are considered as authoritative. Though there is no 
statutory provision conferring on decisions of High Courts any binding authority, 
it has been laid down by the Privy Council in Puttu Lal v. Parbati Kunwar? that 
subordinate Courts are bound by the decisions of the High Courts to which they are 


1 (1915) L. R. 42 I.A, 165, 8.6.17 Bom. L.R. 549, s.c. I. L, R. 87 All, 380, , 
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subordinate. But the binding effect appears to have been confined to the Courts 
which are-subordinate to the High Court in question. In Raghavalu v. Thandaroya' 
‘the High Court:of Madras has held that a subordinate Court must follow a prece- 
dent of the High Court to which it is subordinate, even if the same be unreported 
and cannot prefer to follow those of other High Courts though published in autho- 
rised reports. In Lala Mistry v. Ganesh Misiry* the High Court of Patna has held 
that a subordinate Court’ must follow the decision of its own High Court even in 
preference to a full bench decision of another High Court. Even a single Judge’s 
decision of a High Court is held to be as much binding as that of a Division Bench 
on the Courts subordinate to it. (See Sher Khan v. Musaffarkhan®). The Chief 
Court of Sind has gone even further and held that a subordinate Court is not bound 
by the decisions of other High Courts even if there be no decision of its own High 
Court on a point in question. (See Emperor v. Dholaram Holaram‘). 

Decisions of High Courts are of three kinds: (¢) Full Bench decisions, that is, 
decisions of Division Courts composed of three or more Judges, (ti) Division Bench 
decisions, that is, decisions of Division ‘Courts composed of two Judges, and (iii) 
decisions of single Judges. A Full Bench decision is binding on a Division Bench 
as well as a single Judge of the same High Court and a Division Bench decision is 
binding on a single Judge of the same High Courtevenifunreperted. (vide Vinayak 
v. Moreshwar’.) A High Court is not however bound by any decision of another 
High Court. (vide Bhagwan Singh v. Bhagwan Singh’.) This state of things has 
resulted in different interpretation of the same provisions of law prevailing in 
different parts of India. In some cases considerably long time is taken till the 
conflict is settled. This is something which is defeating the principle of ‘ stare 
decisis.’ One is at least a little amused when one comes across the observations 
of Blagden J. in Shanta Apte v. Sailapatt Chatterji.” ` Blagden J. is a Judge of the 
High Court of Rangoon. It is well known that he was a Judge of the Bombay 
High Court for some time during the occupation of Burma by the Japanese. In 
dealing with the above case the law he was considering was applicable to both 
Rangoon and Bombay. His position in Bombay was the same as in Rangoon, 
namely, the Judge of a High Court. . There were no further pronouncements by 
any of the superior Courts since he left Rangoon and came over to Bombay and 
there was nothing else that could be said to have changed his own view on the 
particular point of law. His Lordship, however, observed (p. 688) : 

“A Bench of the Rangoon High Court in The Juptter General Insurance Co. Lid. v. Abdul 
Aziz came to the conclusion that where property was insured by an owner in Rangoon with insurers 
carrying on business in Rangoon, the property being situated’ at Pegu, and the property was 
destroyed by fire, in a suit brought on the policy in the Pegu Court, the latter court had no jurisdic. 
tion to entertain it under what is now s. 20 of the Civil Procedure code. Again, with the utmost 
respect, I can say here what I could not say formerly, namely that I disagree with that 
decision. It seems to me (and, here, it is bound so to seem to me because I am bound by decisions 
of this Court) that Lord Esher’s opinion as to what ‘the cause of action’ means...is right.” 


There is another principle which is not strictly adhered to. The principle is 
that a Court is bound by the decision of a Court of co-ordinate jurisdiction. The 
principle is stated in Halsbury’s Laws of England (Hailsham Edition, Vol. XIX, 
p. 256) as follows :— : 

“There is no statute or common law rule by which one Court is bound to abide by the decision 
of another Court of co-ordinate jurisdiction ; a Court of law does so on the ground of judicial 
comity. It is on the ground of judicial comity that an appellate Court consisting of moe than 
one judge bows to its own decisions ; for the same reason, although the ratio decidendi of a decision 
by a judge of first instance is not absolutely binding upon another judge of first instance of co- 
ordinate jurisdiction, it is the practice of the courts of King’s Bench Division for a Judge to follow 
the decision of another judge of that Division on a question of law, without saying what his own 
view would have been in the matter, leaving it to the Court of appeal to say whether or not that 
decision “was wrong.” 





1 [1981] A. I. R. Mad. 71. 5 [1944] Nag. 842, F.B. ; 

2 [1988] A. I. R. Pat. 120. ` 6 (1895) I. L. R, 17 All 294, 411, F. B. 
a (1919) I L R. 1 Lah. 35. 7 (1945) 48 Bom, L, R. 686, 

4 [1041] Kar. 481. 8 (1928) I. L. R. 1 Ran. 226. 
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This principle is accepted by the Bombay High Court in Tyabji Dayabhai & Co. 
v. Jetha Devjt & Co.; Emperor v. Abdul Wahab? and Rodrigues, Inre.” In another 
case, however, Sir John Beaumont, sitting as asingle Judge, refused to follow an 
earlier decision of a single Judge of the same High Court. (Vide Punamchand 
Velraj v. Bombay Cloth Market Company, Lidt.) In Calcutta a single Judge is held 
not to be bound by the decision of another single Judge of the same High Court 
(vide The Bombay Co. Ltd. v. The National Jute Mills Co. Ltd. and Virjiban Dass 
Mulji v. Biseswar Lal Hargovind®.) . Even as regards decisions of Division Benches 
there is a conflict of opinion. The view of the High Court of Madras as expressed” 
in Gundavarapu Seshamma v. Narasinharao’ is that a Division Bench cannot 
disregard a previous decision of another Division Bench, and if it does not agree 
with it the proper course is to refer the point to a Full Bench. The High Court of 
Nagpur, however, does not share that view. According to that High Court though a . 
Division Bench cannot overrule a decision of another Division Bench it is open to 
it to dissent from it. In this state of divergence of opinion, Courts often dissent 
from the decisions of Courts of co-ordinate jurisdiction, though that is always done 
either with ‘respect’ or ‘great respect’ or ‘ very great respect’ or even with 
‘utmost respect,’ while sometimes that is done ‘ without meaning any disrespect.’ 

The position of full benches is also interesting. A full bench is composed of 
three or more Judges, and a decision of majority is considered to be the decision of 
the full bench. The anomaly arising out of this is pointed out by Sir John 
Beaumont in Emperor v. Ningappa Ramappa' as follows (p. 868) :— 

“ The Court in that case consisted of five Judges, one of whom Mr. Justice Shah, dissented 
from that proposition. The authority of the case may be open to question, since there had been a 
previous decision of a Full Bench of this Court of four Judges in Queen Empress v. Mugappa bin 
Ningappa* which had reached a different conclusion. Apparently ıt was considered that five 
judges, by a majority of four to one, could overrule a unanimous decision of four Judges, the net 
result being that the opinion of four Judges prevailed over the opinion of five Judges of co- 
ordinate jurisdiction. There seems to be very little authority on the powers and constitution 
of a full bench, There can be no doubt that a full bench can over:ule a division bench, and 
that a full bench must consist of three or more Judges; but it would seem anomalous to hold 
that a later full bench can overrule an earlier full bench, merely because the later bench consists 
of more Judges than the earlier. If that were the rule it would mean that a bench of seven 
Judges, by a majority of four to three, could overrule a unanimous decision of a bench of six 
Judges, though all the Judges were of co-ordinate jurisdiction.” 

A suggestion to remedy this state of things may be made thus: All the High 
Courts in India may as far as precedents are concerned be considered one body. 
Full benches should be considered to be bound by decisions of full benches of all 
the High Courts; and Division Benches should be considered to be bound by 
decisions of full benches as well as Division Benches of all the High Courts; and 
likewise all single Judges of the High Courts should be considered bound by all 
decisions of all High Courts. Similarly all Courts in India inferior to the High 
Courts should be considered to be bound by decisions of all High Courts. If 
subordinate Courts are faced with conflict of authority between different Courts 
(including the High Court to which the Court in question may be subordinate) 
of the same grade it should be considered their duty to refer the point to the High 
Court. Single Judges of High Courts should also be required to refer points of law 
to a Division Bench or a full bench as the case may be in case of conflict between 
single Judges or Division Benches of High Courts including the High Court of which 
they may be Judges. It follows that in case of conflict between full bench decisions 
of different High Courts, there should be a provision for reference to the Supreme 
Court. 

It is hoped that an enactment on the lines indicated below in what may be 
called a draft bill may help to serve the purpose. 


1 (1927) I. L. R. 51 Bom. 855, 5 (ea) I. L. R. 89 Cal. 669, 677: 
8. c. 29 Bom. L. R. 1196, 1204. 6 (1920) I. L. R. 48 Cal, 69, 

2 (1044, 46 Bom. L. R. 818. 7 [1940] Mad. 454, x2, 

8 (1944) 46 Bom. L. R. 916. 8 [1942] Bom. 26, 82, 

4 [1948] Bom. 489, s.c 45 Bom L. R. 884. 
8. 0. 45 Bom. L. R. 240. 8 
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JUDICIAL PRECEDENTS ACT. 


Wuenreas it is expedient to codify the law relating to Judicial Precedents, it is enacted as 
follows :— 

1. This Act may be called the Judicial Precedents Act, 19 .. 

2. It extends to the whole of India. 

8. In this Act unless different intention appears 

(a) Division Bench means a Division Court of a High Court composed of two judges. 

(b) Full Bench means a Division Court of a High Court composed of three or more judges. 

(c) Precedent means ratio decidendi of a judgment pronounced by the Supreme Court or 
the Privy Council, or Federal Court or a High Court. 

(d) Siugle Judge means a judge of a High Court sitting singly. 

4. Law declared by the Supreme Court of India and subject thereto by any judgment of 
the Privy Council in England pronounced before the establishment of the Supreme Court, and 
also by any judgment of the Federal Court shall be recognised as binding on all courts in India. 

5. Precedents of High Courts shall be of three kinds: 

(a) Full Bench decisions, 

(b) Division Bench decisions ; and 

(c) decisions of Single Judges. 

6. Subject to the provisions of Sec. 4, all courts in India inferior to High Courts shall follow 
the decisions of all High Courts : 

Provided that a Full Bench decision shall be followed in preference to a Division Bench 
Decision and a Division Bench decision shall be followed in preference to a decision of a single 
judge. g 

Explanation :—A decision of a majority of a Full Bench composed of three judges shall be 
treated only as a Division Bench decision for the purposes of the proviso to this Section, 

7. A Division Bench may overrule the decision of a single judge whether of the same High 
Court or of another High Court, and a Full Bench may in like manner overrule a decision of a 
single judge or of a Division Bench : 

Provided that no.bench composed of three judges shall overrule a Division Bench decision 
by opinion of a majority. 

8. When any court subordinate to a High Court finds that there is a conflict of opinion 
between single judges of the same or different High Courts and there is no decision of a Division 
Bench or of a Full Bench of any High Court on that point ; or when there is a conflict of opinion 
between the Division Bench decisions of the same or different High Courts and there is no Full 
Bench Decision of any High Court on that point ; or when there isa conflict of opinion between 
decisions of Full Benches, it shall refer the point for decision of the High Court to which it is 
subordinate. ` 

9. When a single judge of a High Court finds that there is a conflict of opinion between 
Division Bench decisions of the same or different High Courts and there is no Full Bench decision 
of any High Court on the point, he shall refer the point for the decision of a Full Bench of the 
High Court of which he is a judge. 

10. Whenever a High Court finds that there is a conflict of opinion of Full Bench decisions 
of the same or different High Courts it shall refer the point for decision of the Supreme Court and 
the Supreme Court shall decide the same. ; 

11. Nothing in this Act shall be deemed to preclude any cowt fiom distinguishing any 
precedent or from refusing to follow the same if it finds that it has been expressly or impliedly 
overruled or that the law has since been altered. 


It may be that as a result of the proposed enactment the High Courts and the 
Supreme Court will have to deal with many references at least in earlier years, but 
that, it is submitted, is quite necessary to save the legal profession and litigating 
public from the prevailing state of uncertainty and to further promote judicial 
comity. 


‘ 


G. K. Dasxe. 
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GLEANINGS. 


PROVOCATION 


Tur test to be applied in order to determine whether homicide which would 
otherwise be murder is manslaughter by reason of provocation is whether the pro- 
vocation was sufficient to deprive a reasonable man of his self-control; but pro- 
vocation, however great, is insufficient for this purpose if there was sufficient time 
between the provocation and the act of killing for passion to subside, ot if the mode 
of resentment does not bear a reasonable relationship to the provocation received. 
The whole doctrine relating to provocation depends on the fact, as the judgment 
of the House of Lords in Holmes v. Director of Public Prosecutions ({1946] 2 A. 
E.R. 124) shows, that it causes a sudden and temporary loss of self-control whereby 
malice, which is the formation of an intention to kill or to inflict grievous bodily 
harm, is negatived. Consequently, where the provocation inspires an actual 
intention to kill or to inflict grievous bodily harm, the doctrine that provocation 
may reduce murder to manslaughter seldom applies. A study of the facts in the 
Semini case shows that the act of provocation and the circumstances attending 
the killing were not such as would require the Court to regard the killing as man- 
slaughter only ;. hence the endeavour on the part of the defence to argue that the 
law relating to provocation had no application to chance medley. But, for the 
reasons shown by Lord Goddard, C.J., the latter doctrine cannot be regarded as 
being an existing doctrine; consequently the cases cited under the heading “death 
by chance medley” can now only serve as illustrations of what the Courts formerly 
had accepted as sufficient to reduce a killing from murder to manslaughter, and all 
of them must be read in the light of the decisions in Holmes v. Director of Public 
Prosecutions and Mancini v. Director of Public Prosecutions ( [1941] 8 A. E. R. 
272). It follows that the law no longer regards a killing which occurs in the course 
of a fight for which some degree of blame attaches to both parties as in any way 
different from a killing in other circumstances: homicide will not be considered 
unlawful where it was committed in self-defence or by misadventure, and murder 
may be reduced to manslaughter if there is provocation of a degree sufficient to 
cause such a loss of self-control as would negative malice. “Ata time when society 
was less secure and settled in its habits,” Lord Goddard emphasised, “it was not 
surprising that the Courts took a more lenient view towards provocation than was 
taken to-day, when life and property are guarded by an efficient police force, and 


social habits have changed.”—L.J. 


Fortrenn Law: CONSTRUCTION 


ExoLsa Courts cannot take judicial notice of foreign law, and such law and its 
application must be proved like any other facts by properly qualified witnesses who 
can state from their own knowledge and experience not only what are the words in 
which the’ law is expressed but also what is the proper interpretation of those words 
and their legal meaning and effect. If the foreign law is contained in a code or 
written form, the question is not as to the language of the written law but what the 
law is as shown by its exposition, interpretation and adjudication (Lazard Brothers 
& Co. v. Midland Bank, Ltd., [1988] A. C. 289, 298, per Lord Wright). Different 
rules are applicable with regard to a private foreign document, for its construction 
by the application to it of the foreign law, when ascertained, is a matter for the 
Judge,-and not for the witness. Thus where a written contract is made in a foreign 
country, and in a foreign language, the Court in Brice to interpret it must first 
obtain a translation of the instrument; secondly, an explanation of the terms of 
art that it may contain ; thirdly, evidence of any foreign law applicable to the case; 
and, fourthly, evidence of any special rules of construction by the foreign law. 
With this assistance, the Court itself must interpret the document on ordinary prin- 
ciples of construction (Di Sora) Duchess v. Phillips, (1868) 10 H.L. C. 624). The 
Court of Appeal had occasion, in the recent case of Bouyer Guillet et Compagnie v, 


‘ 
s 
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Rouyer Guillet & Co., Idd. ({1949] 1 A. E. R. 244), to re-state the law relating to 
these matters. The case turned on the construction of a French statute and of a 
document which was, in effect, the articles of association of the French company 
concerned in the action; the evidence given by the expert witnesses was conflicting. 
The Master of the Rolls, in the course of his judgment, drew attention to the dif- 
ference between the admissibility of evidence of the meaning of the statute in ques- 
tion and of the evidence of the meaning of the articles. The former was to be 
obtained from the evidence of expert witnesses and the decisions of the French Ccurts, 
but evidence on the construction of a private document was admissible only so far 
as it dealt with French rules of construction or French rules of law or the expla- 
nation of French technical terms. Evidence as to its meaning after those aids had 
been taken into account was not admissible, since it was for the Court to construe the 
document. His Lordship added that “ when the experts differ 1s to the meaning [of 
foreign statute law] an English Court is entitled and, if it is toperform its function 
properly, is, indeed, bound to apply its own mind, fortified by the opinion of the 
witnesses and giving what weight it thinks ought to be given to it, to the text itself 
and to examine it in order to make up its own mind on the question of interpreta- 
tion.” —L.J. 


THe Costs or a LEGACY 


Ir sometimes happens that an executor is constrained to act according to the 
strict letter of the law, while his personal. opinion is thet the particular problem 
could be more equitably solved by other means. If this course is forced upon him, 
it is usually because one of the beneficiaries insists upon what he considers to be his 
legal rights. Tor instance, a testator recently died possessed of a substantial 
estate, and leaving surviving him his widow (W.), but no issue. By his will, after 
appointing executors and trustees, and giving the customary directions as to the 

ayment of debts and funeral and testamentary expenses, he gave an immediate 
egacy of £100, free of all duty, to his secretary, S.; subject thereto, he devised 
and bequeathed the rest of his estate to his executors upon trust for sale and con- 
version, and to pay the proceeds to W. absolutely. The executors had the greatest 
difficulty in tracing S., and succeeded in so doing only after exhaustive inquiries, 
reaper advertisements in several newspapers. The question then was, who was 
to pay the costs of the inquiries? S. was a person of modest means, and the execu- 
tors asked W. whether she would agree to the costs coming out of the estate; they 
potea out that this would make little material difference to her, but a very great 
ifference to S., and that it was, after all, scarcely S.’s fault that the costs had been 
incurred. W., however, flatly refused. Even if it were not S.’s fault, she said, 
it was most certainly not her own; she added that she was already paying the 
legacy duty, and failed to see why she should pay anything more. In those circum- 
stances the executors had to apply thelaw on the subject, and this they conceived 
to be that the costs must come out of the legacy. In this they were probably 
correct, for the principle to be deduced from the authorities and by analogy with 
R.S.C. Ord. 65, r. 148. appears to be this: that the costs of finding the recipient of a 
legacy only come out of the estate, in default of express provision in the will to 
ees effect, where the difficulty of ascertaining him is due to the testator’s will. 
LJ. > 


EVIDENCE OF OTHER CRIMES 


“No one doubts,” said Lord Sumner, “that it does- not tend to prove a man 
guilty of a particular crime to show that heis the kind ofman who would commit the 
crime, or that he is generally disposed to crime end even to a particular crime” 
(Thompson v. R. [1918] A.C., at p. 282). But it is also a principle —the second 
principle in Makin’s case ( [1894] A.C. 57)—that the mere fact that evidence tends 
to show the commission of other crimes does not render it inadmissible if it be rele- 
vant to an issue before the jury, and it may be so relevant if it is adduced to rebut 
a defence which would otherwise be open to the accused. What, then, is a sufficient 
raising of a defence by an accused to entitle the prosecution to introduce evidence of 


54 ' THE BOMBAY LAW REPORTER. [ VOL. LI 


other crimes in order to rebut that defence? A plea of not guilty puts everything 
that is material in issue, but it was not enough, in Lord Sumner’s view, for this 
purpose—*‘‘the prosecution cannot credit the accused with fancy defences in order 
to rebut them at the outset with some damning piece of prejudice.” Lord du 
Pareq, delivering the opinion of the Privy Council in Noor Mohamed v. R. ([1949] 
1A. E. R., at p. 870) put one qualification on the rule that Lord Sumner thus had 
stated. If an accused pleads not guilty and then takes refuge in silence, leaving the 
prosecution to prove their case, it may appear that the circumstances of the alleged 
offence are consistent with an innocent intention, whereas further evidence, which 
incidentally would show that the accused had committed one or more other offences, 
might tend to show that the circumstances are consistent only with a guilty intent. 
In such a case, it was intimated, the evidence tending to show the other crime might 
rightly be admitted. But wherever it is sought by the prosecution to adduce evi- 
dence of this nature the judge trying the case ought to consider whether the evidence 
which is tendered is sufficiently substantial to make it desirable in the interests of 
justice that it should be admitted ; the decision must be left to the discretion and 
sense of fairness of the judge. In the case of R. v. Sims ([1946] 1 A. E. R. 697), 
the Lord Chief Justice intimated his disagreement with Lord Sumner’s approach to 
this problem. He agreed that if one started with the assumption that all evidence 
tending to show a disposition towards a particular crime ought to be excluded unless 
justified, then the justification—as Lord Sumner has said—of admitting evidence 
of this kind was that it tended to rebut a defence otherwise open to the accused. 
Lord Goddard then advanced a different proposition, that “if one started with the 
general proposition that all evidence that is logically probative was admissible 
unless excluded, then evidence of this kind did not have to seek a justification but 
was admissible irrespective of the issues raised by the defence.” He went on to 
say that the Court thought that to be the correct view. The Privy Council have 
now differed from the Court of Criminal Appeal on the method of approach 
(Noor Mohamed v. R. [1949] 1 A. E.R., at p. 871). They criticise the expression 
“logically probative” which Lord Goddard used, because it may be understood to 
include evidence which English law deems to be irrelevant. After some considera- 
tion of the judgment in R. v. Sims (supra), the Privy Council considered that in that 
cass the Court of Criminal Appeal appeared to have rejected altogether the opinion 
of Lord Sumner wh'ch has been ref2rred to above. The Judicial Committee point 
out that recent dicta of the Court of Criminal Appeal, though carrying great weight, 
do not necessarily cutweigh earlier dicta in the House of Lords or in the Court of 
Criminal Appeal itself, and they say that if they have correctly understood the 
judgment in R. v. Sims they can only regard those dicta as in some degree inconsistent 
with settled principle. The Committee are careful to refrain from expressing any 
opinion on the propriety of the decision in Sim’s case, but their judgment is import- 
ant as amounting to a disapproval of the method of approach to the question of 
admissibility of evidence of other offences which was a most important legal aspect 
of the decision in R. v. Sims.—L.J. 


EsQuires, GENTLEMEN, AND OTHERS 


In the days of chivalry the title “esquire” was the privilege of those who attended 
a knight in time of war and carried his shield ; later it was extended to members of 
certain learned professions, including barristers-at-law. Men of what was termed 
‘inferior importance” had ‘‘Mr.” prefixed to their names, and the distinction 
in address has remained to the present time, but with the border-line 
growing ever vaguer. An attempt was made in Perrins v. Marine and General 
Travellers Insurance Society ((1860) 8 W. R. 588) to attach some legal significance 
to the term “‘esquire” ; the defendant insurance company sought to avoid a life 
insurance policy taken out by the plaintiff on the ground that he had, in the pro- 

osal form, described himself as‘‘esquire,”” whereas, in fact, he was an ironmonger. 
in exacting premiums, however, the company made no distinction between es- 
quires and shopkeepers, and the judgment proceeded on the basis that the plaintifi’s 
statement- was not untrue, since esquire was neither a profession nor an occupation. 
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The description of a deponent in an affidavit as esquire is insufficient. and so is the 
description “‘gentleman” (Re Horwood (1886) 55 L.T. 878). “As for gentlemen,” 
Sir Thomas Smith (Commonwealth of England, Vol. I, c. 20) remarked a little un- 
kindly, ‘they be made good cheap in this kingdom; for (to be short) who can 
live idly, and without manual labour, and will bear the port, charge, and counten- 
ance of a gentleman, he shall be called master, and shall be taken for a gentleman,” 
and in Lea v. Justice of the Peace, Lid., a case of libel in which the ungentlemanly 
conduct of an employee of the Daily Mirror was successfully established, Mr. Justice 
Hilbery rhetorically asked whether there might not be a person belonging to a party 
or school of thought who would regard it defamatory to be called a gentleman. 
The term is one which defies exact definition, but no one will disagree with the view 
of Lord Goddard, C.J., that it is hardly suitable to refer to a prisoner on trial for 
a serious criminal charge, as “‘the gentleman.” Yet another standard for the use of 
* titles seems to be applied by the B.B.C. After the editor of the Daily Mirror 
had been ordered to be detained in prison for contempt of Court in circumstances 
described by the Court as of “a scandalous and wicked nature,” the B.B.C. in 
the ten o’clock news on Friday, March 25, described him as “Mr.” Sylvester Bolam. 
The applicant for the writ, a person charged but, unlike Mr. Bolam, not under 
Pepe for any offence, was just described as “John Geane Haigh. ?—LJ. 


” PROVOCATION 


Homicipz is not rendered justifiable, or even excusable, by provocation, but 
provocation may be of such character as to reduce the offence to manslaughter. 
In dealing with provocation as justifying the view that the crime may be man- 
slaughter and not murder, a distinction must be drawn, as Viscount Simon pointed 
out in Holmes v. Director of Public Prosecutions ([1946] 2 A. E. R. 124, 126), between 
what the judge lays down as a matter of law and what the jury decides as a matter 
of fact. If there is no sufficient material for a jury to form the view that a reason- 
able person so provoked could be driven, through transport of passion and loss of 
self-control, to the degree and method and continuance of violence which produces 
the death, it is the duty of the judge as a matter of law to direct the jury that the 
evidence does not support a verdict of manslaughter. Butif the case is one in which 
the view might fairly be taken (i) that a reasonable person, in consequence of the 
provocation received, might be so rendered subject to passion or loss ‘of control 
as to be led to use the violence with fatal results, and (ii) that the accused was in 
fact acting under the stress of such provocation, the judge must leave it to the jury 
to determine whether, in their view of the facts, manslaughter or murder is the 
appropriate verdict. In R. v. Duffy (cf. p. 208, post), a case which has all the ele- 
ments of a genuine tragedy, the accused, a young woman, had been subjected to 
brutal treatment by her husband. On the night in question there had been quar- 
rels between them, and the accused wanted to take her child away. Her aad 
stopped her, and she went to the kitchen, remained there for some time, and re- 
turned with a hammer and a hatchet, with which she killed her husband while 
he was lying in bed. The defence relied on provocation. The direction given to 
the jury by Devlin, J., contains a most careful definition of the doctrine of provoca- 
tion, and Lord Goddard, C.J., expressed the view that it might well stand as a classic 
direction given to a jury in a case in which it was necessary and essential that the 
judge should see that the jury had an opportunity of vindicating the law whatever 
the consequences may be. The Lord Chief Justice also paid a tribute to the jury 
for having kept their minds fixed on the question which they had to decide to 
such an extent, in a case in which there was enormous sympathy with the accused, 
that they were still able to bring a verdict according to law.—L.J. 


REVIEWS 
Labour Code, Vol. III, Part I. By C. C. BHATT, B.A., LL.B., and C. T. DARU, B.8C., 
LL.B. AHMEDABAD: CÇ. C. Vora, Gandhi Road, 1949. Roy. 8vo. Pages 176. 
Price Rs. 1323-8-0. : 
Tue new Factories Act of 1948 forms the contents of this volume. The provisions 
of the Act are invested with comments framed out of decided cases, legislative 
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literature and reports on cognate subjects. The Rules to be framed under the 
Act by the different Provincial Governments will be included in Part II of this 
volume. The book will be useful to factory owners, labour unions and those 
interested in the welfare of labour. 


The Law of Benami Transactions in India. By A. Gaoi B.A., B.L, Advocate, 
Calcutta High Court. CaLcurra: Eastern Law House, Ltd., P. 18 Ganesh 
Chunder Avenue, 1949. Fourth Edition. Roy. 8vo. Pages 48 and 809. 
Price Rs. 8. 


Onz cannot fail to welcome a text-book dealing with the law of E: in 
all of its aspects, legal, moral and commercial. In its extreme form benami 
becomes indistinguishable from fraud, in its mild salutary form it is akin to 
the English theory of advancement. It can also be likened to some forms of | 
trusts of a beneficial character. It has come to stay, and found a place in legislative 
enactments. The merit of this book is in its presentment of the law of benami 
in its diversified forms. The manner and method of its make are praiseworthy. 
We safely commend this book as a luminous and exhaustive exposition of the law 
of benami. 


Culpable Homicide and Murder. By V.B. RAJU, M.A., 1.¢.8., District Judge, Surat. ` 
AHMEDABAD: C. C. Vora, Gandhi Road. 1949. Cr. 8vo. Pages xii and 196. 
Price Rs. 7. ' ; 


Tee line dividing murder from culpable homicide is very narrow and at times 
almost indistinguishable, and yet the offences are of a serious character and involve 
the highest punishment which the law can impose. Ever since the enactment of 
the Indian Penal Code in 1860 Judges have been at pains to demarcate the line 
of distinction between the two offences. The erudite judgments of Sir Barnes 
Peacock in 1866 in R. v. Gora Chand Gopee and Sir Raymond West in 1876 in 
R. v. Govind will ever remain the locus classicus on the subject as long as English 
will remain the language of the law. The learned author deserves thanks of the 
profession for bringing out this brochure which analyses the two concepts and 
criticises them in their minutest details. In cases of murder the trial Tees are 
often in difficulty in presenting the requirements of the law to the members of 
juries. To them this book will be of great value. 





The Bombay Hindu Divorce Act (Bom. XLI of 1947). By Banstmuan H. MEHTA, 
LL.B., Advocate (O.S.), assisted by Muxunpray M. MEHTA, B. COM., LL.B., 
Pleader. AnmmEDaBAD : C. C. Vora, Gandhi Road, 1949. Roy. 8vo. Pages xii 
and 161. Price Rs. 7. 


Tae Bombay Legislature has taken a big bold jump in reframing the social 
structure of Hindu family life. It enables-a Hindu wife to obtain a divorce from 
her husband on grounds mentioned in the Act. Since the enactment of the Act, 
the very large number of cases brought by Hindu wives to get free from matrimo- 
nial ties is a proof, if one was necessary, that it has tended to cure the canker of 
social malady. The present edition is calculated to be helpful in cases falling 
under the Act. > - 


The Law of Private Defence. By V. B. RAJU, M.A. 1.¢.8., District and Sessions 
Judge, Surat. ÂHMEDABAD : C. C. Vora, Gandhi Road, 1949. Pem 8yo. 
Pages viii and 224. Price Rs. 7. - 


Tars is the second of the series of hand ‘books launched by the learned As 
each dealing with a topic of criminal law in its exhaustiveness. The subject 
treated of here is private defence. The law on the subject is to be found in ss. 96 
to 106 of the Indian Penal Code. Each of these sections is resolved into its com- 
ponent parts, which are invested with comments drawn from decided cases. These 
comments are wherever possible expressed in the ipsissima verbis of the Judges. 
The series when completed will be useful to the profession and the bench. - 


The 
Bombay Law Reporter. 
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SUCCESSION TO THE STRIDHAN PROPERTY OF A FEMALE UNDER 
HINDU LAW AND EFFECT OF THE HINDU LAW OF INHERIT- 
ANCE (AMENDMENT) ACT, No. II of 1929. 


User Hindu law as prevalent in the Province of Bombay tlie heirs of stridhan 
property of a female are primarily her children but if she dies childless or unmarried, 
the inheritance is required to be traced further. In the case of a married woman 
when such a question arises, it is to be seen whether the marriage is in an approved 
or unapproved form. In the former case, the property goes to the husband and 
failing him to her heirs in the husband’s family, while in the latter case, it goes to 
the woman’s mother, then to her father and failing that in her father’s family. 
So far as maiden’s property is concerned, it goes to the uterine brother, mother, father 
and father’s heirs in order of propinquity. These heirs are long settled under 
Hindu law. However in 1929, the Hindu Law of Inheritance (Amendment) 
Act was passed and the question is as to how far this Act affects or disturbs the 
settled heirship. - 

The object of Act No. IX of 1929 is to alter the order in which certain heirs of 
a Hindu male dying intestate are entitled to succeed to his estate and it is made 
ee only to persons who, but for the passing of this Act, would have been 
subject to the law of Mitakshara in respect of provisions herein enacted and it 
applies to such persons in respect only of the property of a male—not held in 
<o-parcenary or not disposed of by will. 

Section 2 mentions such heirs. They are a son’s daughter, daughter’s daughter, 
sister and sister’s son and they shall be entitled to rank in order of succession 
after a father’s father and before a father’s brother. 

The point that now calls for consideration is as to who should be the heirs of 
wfather or husband for. the purpose of heirship to the stridhan of a female. In 
«other words, whether Act No. II of 1929 makes any change in the order as given 
«n Mitakshara law so far as the stridhan property is concerned. The question 
specifically arose in the Bombay High Court in a petition for letters of administra- 
stion of the maiden’s estate. The claimants were deceased’s father’s sister’s son 

and the son of her father’s father’s brother’s son’s son. It was argued that the 
Act is not sought to be applied to determine the succession to the stridhan of a 
Mindu maiden but it only applies to ascertain the heirs of the father if the question 
«vere to arise for the heirship to his property. Somji J. did not accept the 
argument and held that the heirs of the father as determined by the Amendment 
Act should be seen on the day when inheritance fell in as if the father also died 
m that day and upheld the claim of the son of the father’s sister (Shamrao v. 
“aghunandan}). It may be mentioned that Tekchand J. of the Lahore High Court 
too had taken a similar view in a revision petition in a certificate case under 
Act XX XIX of 1925 and granted a certificate to an heir who would not be entitled 
+o the property but for Act II of 1929 (Mt, Chargo v. Dina Nath*). The construction 
30 put on the Hindu Law of Inheritance (Amendment) Act has been challenged in 


1 [1989] Bom. 228, © 2 [1087] A. I. R. Lab. 196. 
s.c. 41 Bom. L. R. 287. : 


58 THE BOMBAY LAW REPORTER, ; (vou. L 


subsequent cases by other High Courts. Stone C. J. and Bose J. of the Nagpur 
High Court in a case where the competition was between the full sister and half 
sister for the inheritance of a maiden’s property carefully considered the provisions 
of Act II of 1929 and came to the conclusion that it is irrelevant to look to this 
Act for the purpose of determining the inheritance in this case as the Act only 
applies to the succession of the Hindu male estate. They further added that the 
Hindu Law of Inheritance (Amendment) Act is almost the worst possible guide 
in determining what the old Hindu law of inheritance was.as its whole purpose 
is to alter the old Hindu law of succession and eventually held that both the 
claimants are equally near but for the purpose of inheritance the whole blood 
excludes the half blood and therefore the full sister was entitled to inheritance 
(Shankuntalabaiv.Court of Wards!). The same point again came before Sir Lionel 
Leach C. J. and Laxmanrao J. of the Madras High Court in the case of Mahalaksh-, 
mamma v. Suraya Narayan®. The contesting parties were husband’s sister and 
husband’s uncle. Theviews of the Bombay and the Lahore High Courts on the one 
hand and that of the Nagpur High Court on the other on the construction of Act II’ 
of 1929 were advanced at the bar and their Lordships after reviewing the case-' 
law finally arrived at the conclusions that it is not a question of deciding who are 
the heirs of a Hindu male but the question is who are the heirs in respect of pro- 
perties belonging to the Hindu woman in her own right. They further said that 
the Hindu Law of Inheritance (Amendment) Act II of 1929 only applies to the 
separate -property of a Hindu male who dies intestate and that the view of law 
expressed in Shakunialabai’s case was correct; dissenting from the contrary view 
expressed by the Bombay and the Lahore High Courts. The same question very 
recently came up again for decision before Manoharlal and Mukherji JJ. in the 
Patna High Court in the case of Talukraj Kuar v. Bacha Kuar’. Their Lordships 
discussed the cases referred to during the course of arguments on this subject 
and adverting to what their Lordships of the Privy Council observed in Musammai 
Sahodra v. Ram Babut regarding the provisions of the Hindu Law of Inheritance 

(Amendment) Act, 1929, in this behalf, unhesitatingly and emphatically said that 

how could the Act apply to the property of the females? A crucial question for 

decision in each case should be whether the property in question was the property 
held by a male or was it a property held by a female at the time when successio1 

opened and added that the provisions of s. 1, sub-s. (2), of the Act, were so clea» 
that it is difficult to appreciate a contrary argument. 

It will be thus seen that the view entertained by the Lahore and the Bombay 
High Courts has not found favour with the other High Courts. It also does no 
seemto be in consonance with the provisions of the Act. The Bombay case was 01 
the original side of the High Court and the appeal was preferred against that judg 
ment and after the arguments were heard in appeal the parties came to terms anc 
a consent decree was passed. In the Lahore case the view was expressed in 
succession certificate matter on the ground of prima facie title and the rights of the 
parties for a regular suit were open. It was also pointed out in the Madras cas: 
that the decision in Musamat Chargo’s case had overlooked the express provision 
of ease (2) of s. 1 of the Act, which limited the altered order only to the propert; 
of a male. 

These considerations, it may humbly be submitted, make the view of the Bomba: 
and the Lahore High Courts not only doubtful but unacceptable and it will hav 
to be reconsidered in the light of the view of the other High Courts if and whe 
the occasion arises. ° 

P. H. Banatvats. 


1 [192] Nag. 629. 4 (1942) L.R. 69 I. A., 145, 
2 [1947] Mad. 28: A 8.c. 45 Bom. L. R. 850. 
3 [1948] A. I. R. Pat. 264, f 


VOL. LI]. - JOURNAL. 59 


SUIT ON TITLE. 


Tux decided cases on the subject of limitation in respect of suits for recovery 
of possession of immoveable property based on title disclose considerable conflict 
of opinion and confusion of thought. The Courts, in the first place, appear to have 
misjudged the true nature of a suit on title, and, secondly, they have attempted 
to deduce certain rules of burden of proof from the terminology of the articles 
of the Limitation Act without reference to the relevant provisions of the Indian 
Evidence Act. The confusion has consequently been wide-spread and evident 
signs of it are to be found even in the judgments of the highest tribunal. 

In this article an attempt is made to elucidate the nature of a suit on title with 

‘particular reference to the topics of limitation, adverse possession and burden 
of proof, 

Ñ The articles of the Limitation Act that are relevant in this case are arts. 142 and 

144. They read as follows :— 


142, For possession of immoveable pro- Twelve years. The date of the dispossesa 


perty when the plaintiff, while in possession sion or discontinuance, 
of the property, has been dispossessec* or has 
discontinued the possession, 

144. For possession of immoveable pro- Twelve years. When the possession of the 
perty or any ‘interest therein not hereby defendant becomes ad- 
otherwise specially provided for. verse to the plaintiff, 


“The vexed question that then arises may be illustrated by the following 
examples :— 

(1) A files a suit against B for the recovery of possession of a house. A’s 
allegation is that he was forcibly dispossessed by B. This is a case clearly falling 
under the terms of article 142 and if the suit is brought more than 12 years from the 
date of dispossession the suit will be barred. The further question whether A 
should merely prove the factum .of dispossession or also that such dispossession 
took place within 12 years before the suit cannot be decided by anything in the 
words of art. 142. The relevant provisions will be found in O. VII, r. 1, Civil 
Procedure Code, and ss. 101, 108 and 110 of the Indian Evidence Act. Order VII, 
r. 1, of the Code, provides that the plaint must show when the cause of action arose; 
so that it is incumbent on A to disclose in his plaint the date of dispossession. 
If on his own showing he was dispossessed more than 12 years before filing of the 
plaint the suit shall have to be dismissed. 
` Again s. 101¢Of the Indian Evidence Act provides :— . 

“ Whoever desires any Court to give judgment as to any legal right or liability dependent on 
the existence of facts which he asserts, must prove that those facts exist.” 
Prima facie therefore A is bound io establish alljhis allegations in the plaint 
including the date of his dispossession, ; 

Section 108 which is a mere corollary. to s. 101 provides :— 

. ‘The burden of proof as to any particular fact lies on that person who wishes the Coutt to 

believe in its existence unless ft is provided by any law that the proof of that fact shall lie on 
any particular person.” 
There is nothing in any of the sections of the Evidence Act which makes it necessary 
for B to prove when he dispossessed the plaintiff A. ie wad the date of 
dispossession has to be proved, by A. 

Lastly s. 110 provides :— 5 

“ When the question is whether any person is owner of anything of which he is shown to 
be in possession, the burden of proving that he is, not the owner is on the person who affirms 
that he is not the owner.” 
B being admittedly i in possession of the house it is for A to show that B is not the 
owner and that B is liable to be ejected. 

(2) A piece of land belonged to the Crown and a sanad granting the land to X 
was issu to him in 1900, X sold the land to A in 1920 anda 1925 A files a suit 
SA prai of possession thereof against B, who is in possession on the date of 

b : : ee 
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(a) A alleges that B forcibly dispossessed him in 1921. 

This is a case which in terms falls under art. 142 of the Limitation Act. 

The suit will only be in time if brought within 12 years from the date of dis- 
possession. On the reasoning mentioned in (1) above the burden of showing that 
this dispossession took place in 1921 lies on A. If on consideration of the whole 
evidence in the case (whether led by the plaintiff or the defendant) the Court ) 


Ne 


comes to the conclusion that the dispossession took place before 1918 the suit will ` 
have to be dismissed. A plaintiff cannot by a mere false assertion in his plaint 
get round the bar of limitation. 

(b) A alleges that he is the owner of property being the holder of a regular 
conveyance deed from X. a grantee from, the Grown the admitted owner of the $ 
property in 1900; that B has no right, title or interest in the property. 

A suit based on allegations of this type has come to be called a suit based or 
title. 

Before dealing with this set of facts on general principles of law it is proper to 
point out the way in which the decided cases have dealt with them. The firs 
important case is the one decided by a bench of the Allahabad High Court (Jat 
Chand v. Giriwar Singh). Broadly stated the plaintiff’s case was that he was the” 
owner and that the defendant had been let into possession by the leave and license i 
of the plaintiff. 

The defendant pleaded adverse possession. . 

The lower Court found as a matter of fact that the allegation of leave and license 
was not proved and dismissed the plaintiff’s case. 

The High Court, however, decreed the suit on the ground that the plaintiff 
having established title the defendant should have established his plea of adverse 
possession and that he had failed to do. 

The decision was mainly based on the Privy Council case of Secretary of Stale 
for India v. Chellikami Rama Rao? but apart from that contains no discussion 
of principle. 

The next case is a later ruling of the same High Court reported in Kanhaiya Lal 
v. Girwar’, In that case all that the plaintiff succeeded in establishing was his 
so-called title. The High Court holding that the matter was governed by art. 144 
the burden of proving adverse possession lay upon the defendant. The burden 
not having been discharged the plaintiff was held entitled to a decree for possession. 
This is what the High Court decided : 

“The article applicable to a suit in which the plaintiff sues for possession of immoveable 
property on the basis of his title is Art. 144, [Sch. 1, Limitation Act] and if in sucha suit the 
plaintiff proves he is entitled to a decree, unless the defendant succeeds’ in -establishing 
his adverse possession for a period of more than 12 years. To cases in which the plaintiff claims 
relief on the basis of his title Article 142 has no application.” 

Lastly might be considered the Privy Council decision of Secretary of State for 
India y. Chellikani Rama Rao which forms the substratum of the above two | 
cases and others which take the same view. In this case certain islands formed 
in the sea within the maritime zope constituted the subject-matter of the 
htigation. At the time that the islands were formed, it was held, as ə matter of 
law, that the title to them vested in the Crown. Certain zamindars were in posses- 
sion thereof and they resisted the claim of the Crown to take possession of them, 
The zamindars put in claims before a Forest Settlement Officer as required by 
the Madras Forest Act but the same were rejected. The District Court affirmed 
the decision of the Settlement Officer but the High Court reversed the decision of 
the District Court. The matter ultimately came up before the Privy Council on an 
appeal by the Secretary of State for India. The Privy Council allowed the appeal 
of the Crown. Lord Shaw delivering the judgment of the Board said (p. 681): 

“ Nothing is better settled than that the onus of establishing title to property by reason of { 
possession for a certain requisite period lies upon the person asserting such possession. It is 
too late in the day to suggest the contrary of this proposition. If it were not correct it would be 


1 z919] A. I. R. All, 403, 


, 18 Bom, L, I. 1007, P.o. 
2 [1818 


S. C 
I. L, R., 89 Mad, 617, a {[1929] A. L R, All, 768. 
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open_to the possessor for a year or a day to say, ‘I am here; be your title to the property ever 
so good, you cannot turn me out until you have demonstrated that the possession of myself and 
my predecessors was not long enough to fulfil all the legal conditions. pa 

Further still his Lordship observed (p. 688) : 

“ But. . ..with reference to the ‘subsisting title’ it appears to their Lordships that nothing 
further is needed than the acknowledgment of the undisputed fact that these islands formed 
in the sea belonged to ths Crown. That fact is fundamental: until adverse possession against 
the Crown is complete, that is to say, is for the period of sixty years, that fundamental fact 
remains, and that fact forms ‘ subsisting title.’ And....it is no part of the obligation of the 
Crown to fortify their own fundamental right by any enquiry into possession or the acceptance 
of any onus on that subject,” i 
It is submitted that these decisions are not in accordance with law. 

In all these cases the claims of the so-called title-holders should have been 
rejected and the persons in possession left undisturbed. Decrees for possession 
were given professedly on the strength of title but it is difficult to understand 
how a mere assertion of title can support a cldim for possession. No person can 
come to Court and say “‘ I am the legal owner of this property but somebody else 
is enjoying it. Get me the_property.” A plaint which contains nothing more 
than this should be dismissed for its failure to disclose a cause of action. The 
assertions in the plaint must, if true, be inconsistent with the retention of possession 
by the defendant. But an assertion that the plaintiff has title is absolutely con- 
stent with the possession being with the defendant. For cases are common 
where legal title to property vests.in one and possession is with another. 

The defendant in possession could come upon the property in two ways and only 
two ways, viz: (1) by. apone mei the plaintiff (which term always includes his 
predecessors-in-title) or (2) by the leave or license of the plaintiff. The plaintiff 
suing to eject the defendant must state that he has been wrongfully dispossessed 
or that the leave and license under which the defendant entered has been revoked 
or has expired. Without one or the other of these two allegations being made 


. and proved the plaintiff should be out of Court, 


“This view of the law, incidentally, obviates a serious difficulty which has perplexed 
some of the learned jurists dealing with this branch of the law. Mr. V. S. Raju 
LC.S. writing in A. I. R. 1944 Journal at page 85 puts the difficulty this way : 

“To extend the same illustration, let us suppose that A acquires title to two lands in 1900 
and also acquires possession of both the lands. He is dispossessed in 1905 by P, who in turn is 
dispossessed in 1910 by Q. A files two suits against Q in respect of the two lands. In one of the 
suits he states the full facts, namely that his title was acquired in 1900 and that he was dispossessed 
in 1905. In the second plaint he merely alleges his title to the lands and makes no mention of 
dispossession or discontinuance of possession. According to the view taken in 57 All. 278.... 
Art. 144....to the second suit. In the second suit as Q was in possession only for 10 years from 
1910 to 1920, he cannot prove 12 years adverse possession and plaintiff would ‘succeed. But 
in the first sult, according to 57 All. 278 Art. 142 applies, and as plaintiff was dispossessed 15 years 
before suit he fails. Thus we get two different results in exactly the same circumstances, simply 
because in one plaint the plaintiff has stated the true facts and in the other the plaintiff has 
concealed the true facts. - In the suit where the plaintiff has stated the true facts he fails ; whereas 
in the suit in which he has concealed the true_facts he succeeds.” _ 

The ‘same difficulty appears to have caused some uneasiness to the learned 
Judicial Commissioner of Sind who while delivering judgment in Deuram Ramamal 
v. Asharam Shewaram laid down the rules as follows (p. 51) : 

“ In short, the better interpretation of the case in Secretary of State for India v. ‘Chellikant 

Rama Rao* would appear to be that it did not affect the rule long past laid down by the Privy 
‘Council that if a plaintiff sues for possession alleging dispossession (and if the cause of action is 
dispossession he must truthfully allege it) he must, all question of title apart, prove possession 
within twelve years or his suit is barred by time.” 
The learned Judicial Commissioner did not however indicate the sanction behind 
the rule laid down. What if the plaintiff asserts mere title and does not disclose 
the factum of dispossession? Surely his Lordship did not intend to leave the 
matter to the moral sense of the plaintiff. 


1 [1040] A.B. Sind 4 s. 0,18 Bom, L, R, 1007, 2.0. 
ae [1016 LL. R. 29 Mad, 617, 601, $ 
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To revert to the main argument, if the plaintiff has not been dispossessed by 
the defendant, the latter must have necessarily entered by permission which the 
plaintiff must allege and establish. If the plaintiff fails to establish permissible 
occupation his entry on the property must have been from the beginning in 
contravention of the plaintiff’s title and his plea of adverse possession will stand 
proved without any further evidence, 

The Madras High Court in a full bench case, Official Receiver v. Govindaraju,} 
arrived at the same conclusion but by a process of reasoning which with all deference 
to their Lordships is not sound or logical. The facts of that case shortly stated 
were these: X acquired title to some property in 1921 and sued to recover 
possession thereof in 1928. . The title vested in X by virtue of a sale held in execu- 
tion of a decree against B the original owner. One A was in possession of the 
property. X alleged that B had put A in possession of the property in 1909 and 
thereafter A held the same on B’s behalf. This allegation was held not proved 
and the suit of the plaintiff was dismissed. The dismissal was confirmed by the 
High Court of Madras. The High Court treated the case as one of dispossession 
and therefore governed by Article 142. The plaintiff was held bound to establish 
his possession within 12 years before the suit and this could not be on his own 
admission. Their Lordships disposed of a stock argument raised in cases of this 
kind by the following observation (p. 801): 

“ It may be a hardship that a person who proves title to property should loseit toa trespasser 
unless he can also show that he has been in possession within 12 years of suit, but that is 
what the Limitation Act says and the Court must administer the law.” 

If it is correct to say that mere assertion of title is not enough to support a prayer 
for possession all discussion about burden of proof of adverse possession is strictly 
irrelevant in a case like this. But assuming it is not so, should the defendant 
establish adverse possession or should the plaintiff establish possession within 
12 years before the suit? The matter is to be decided plainly by reference to 
s. 110 of the Indian Evidence Act. That section reads as follows :— 

“ When the question is whether any person is owner of anything of which he is shown to be 

in possession, the burden of proving that he is not the owner is on the person who affirms that 
he is not the oyner.”’ 
The section requires the plaintiff to prove that he is the owner of property and 
not the defendant. The question which then arises may be put this way: ‘Is 
the proof of title enough to rebut the presumption created by this section? ” 
Or in terms of the example with which we have been dealing ‘“‘ Is the proof of 
facts (a) that X is the grantee from the Crown and (b) that A holds a conveyance 
frem X, sufficient to rebut the presumption ? ” 

The question cannot be correctly answered without a proper understanding 
of what the term “Title” connotes for it appears that ‘title has usually been 
confused with ownership’ of which the former is at least merely evidence. 

All rights are conferred by law. Some are conferred by the law upon the person 
invested with them, through intervening facts to which it annexes them as 
consequences. Others are conferred immediately or directly, that is, not through 
the medium of any fact distinguishable from the very law or command which 


confers or imparts the rights. And these inter ening facts (or events) when they 


generste rights in rem per se (i.e. not combinec with rights in personam) are called 
‘Titles’. In other words a Title is the de facto antecedent of which the right 
of ownership is the de jure eee palate Titles may be either original, i.e. those 
which de novo create rights or they may be derivative, i.e. those which merely 
transfer a right. Usually however we are concerned only with titles of the latter 
type. bh follows that in every case where a plaintiff relies upon some derivative 
title as the source of his ownership it is incumbent on him to show that his pre- 
decessor-in-title was himself a full owner. Ane if such predecessor-in-title was 
himself relying on a derivative title a similar process of proof mast be carried 
right up to the inception or origin of the right, d while showing that ownership 
subse right through the chain of transfers the plaintiff must show that the same 
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has not been extinguished at any time by the operation of s. 28 of the Indian 
Limitation Act. For if it has been so extinguished then despite the title nothing 
comes to be vested in him in whose favour the title would ordinarily operate. 
Thus in the example taken if X had been dispcssessed in 1905 by B who continued 
to. be in possession of the property up to 1919 the title of X would clearly be 
extinguished and any transfer by X in 1920 would confer no rights on A. It 
will not be open to A to produce merely a deed of transfer purporting to have 
been executed by X and thereby throw upon B the burden of proving adverse 
possession for 12 years. The deed merely evidences an event which ordinarily 
operates to transfer the right but the deed is no evidence of a subsisting right. 

This view of the law is in no sense affected by the rule that possession is presumed 
to follow title. The operation of this presumption is clearly limited. If A can 
show that B was not in possession at any period of time then alone the rule will 
operate and A will be presumed to be in possession. A presumption cannot be 
used to rebut a pepe much less a statutory presumption such as the one 
created by s. 110 of the Indian Evidence Act. 

Thus a plaintiff relying merely on title has no easy burden to discharge at least 

theoretically. He will have to explain at one or the othe stage how it is that the 
defendant came to be in possession of the property. 
. This conclusion is however directly in teeth of the Privy Council case referred 
to above (Secretary of State v. Chellikant Rama Rao.) It issubmitted that the case 
should not be treated as an authority for any set of facts other than those speci- 
fically dealt with by the Privy Council. An attempt will be made a little later 
to point out the special features of that case and thus to indicate the limitations 
within, which the rule laid down therein is to operate. 

Before doing that one more point should be disposed of.’ Supposing the plaintiff 
alleges that the defendant entered upon the property by the plaintiff’s express 
license. The plaintiff further does succeed in establishing this allegation. A 
direct result of this proof is that the presumption arising under s. 110 disappears. 
And, secondly, the possession of the defendant will from the dete of its inception 
be deemed to be consonant with and not adverse to the rights of the plaintiff 
until such time the defendant renounced his character of a licensee and sets up a 
title in himself (subject to the provisions of s. 116 of the Indian Evidence Act). 

The burden of proving these facts is on the defendant. It is this case which 
mainly falls under art. 144 of the Indian Limitation Act and in which on general 
principles the burden of proof lies upon the defendant. Lastly, we have to see how 
the Privy Council case fits in with this exposition of the law. 

It is clear from the words of Article 144 that it will apply only if no other article 
of the Limitation Act applies. And when the choice is to be made between arts. 
142 and 144 the latter will apply if the former in terms does not. Now article 142 
will apply only when the plaintiff while in possession has been dispossessed or has 
discontinued his possession. The possession of the plaintiff must again be actual 
and physical possession of the pro erty as opposed to mere constructive possession. 
In other words art. 142 is applicable only when the plaintiff has lost possession in 
fact and not possession which is merely such in the eyes of the law. This con- 
struction of the word possession in art. 142 follows from the use of the word 
dispossession which obviously. means taking of possession by forcible ouster. The 
other word ‘discontinuance’ is likewise to be construed ejusdem generis 
with the word dispossession. i 

In all cases in which the possession of the plaintiff prior to the entry of the 
defendant was merely constructive art. 144 of the Indian Limitation Act will 
apply. 

What then is the nature of the Crown’s-possession of islands newly formed in the 
sea? If it ig merely constructive the Privy Council was right in applying art. 144 
of the Indian Limitation Act. ‘And clearly much can be said for the view, that the 
Crown cannot be said to possess newly formed islands of the existence of which 
its agents may not even be aware except by resort to some fiction of law. It can 
hardly be asserted with confidence that the relationship of the Crown to these 
islands amounted at any time to ‘ actual present exclusion of all alien interference 
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with the thing possessed together with a reasonably sufficient security for the 
exclusive use of it in the future.’ Certain observations of the Board tend to support 
the views here advanced. At page 681 their Lordships observed : 

“ Such a singular doctrine can be well illustrated by the case of India, in which the right of 
the Crown to vast tracts of territory including not only islands arising from the sea, but great 
spaces of jungle lands, necessarily not under the close supervision of Government officera, would 
disappear because there would be no evidence available to establish the state of possession for 
sixty years past. It would be contrary to all legal principles thus to permit the squatter to put 
the owner of the fundamental right to a negative proof upon the point of possession.” 

If the possession of the Crown is merely constructive the article to apply will be 
art. 144 and the period of limitation does not begin to run until the possession 
of the defendant Peona adverse to the plaintiff, i.e. it becomes sufficiently noto- 
rious, exclusive and put forth as being held as of right. These facts would be within 
the knowledge exclusively of the defendant and the Evidence Act requires that 
such facts ought to be proved by the person within whose knowledge they_are. 
But before the buiden would shift to the defendant the plaintiff must establish, 
firstly, some title in himself, and, secondly, that his possession of the property was 
constructive and never actual. Another impoitant peculiarity of this case may be 
found in the circumstance that the Privy Council was dealing with a case of an 
original title and not a derivative title. The Crown by ə direct disposition of the 
municipal law of the realm became the owner of the islands as soon as they 
appeared in the sea. And it might be argued that this admitted ownership will 
be presumed to continue until shown to have been destroyed by some events or 
series of events occurring thereafter. And the burden of showing that such events 
have taken place lies on those who rely on them. 

This process of reasoning would be perfectly sound if it were permissible to 
set up a mere presumpiion (of continuance of ownership until shown to have. been 
destroyed) to meet the presumption created by s. 110 of the Evidence Act. Besides 
why should not the reasoning be extended to the Crown’s successor-in-title ? 

Still a third important feature of that case which distinguishes it from others 
lies in this that it was not an ordinary suit for possession filed by the Crown as 
plaintiff against the persons in possession thereof. Thére the persons in possession 
were in the position of claimants suing to get a declaration of ownership acquired 
by adverse possession and before they could succeed they had to show that an 
adverse adjudication by a Forest Officer acting under statutory powers was wrong. 
Clearly this special position of the claimants might be held to justify the imposition 
on them of a burden which in an ordinary suit for ejectment would have laid on 
the Crown. This last feature of the case is the most substantial basis of distin- 
guishing it from other cases with which it appears to be in conflict. 

At an earlier stage in this article something was said about the burden of showing 
the subsistence of ownership right through the chain of its devolutions. In most 
cases in actual practice the burden will not be so heavy as it appears to be, If 
the holder of title shows that he possessed the property at any time within 12 years 
before his suit, he completely disposes of the defendant’s claim. Because at such 
time when he shows he possessed the property he will be presumed to have been 
the owner. And if 12 years have not expired since then this ownership could not 
have been destroyed by any adverse possession. 

The position that obtains in practice is accurately summarised by the Madras 
High Court in Official Recetver v. Govindaraju referred to above. Its head-note 
may usefully be reproduced : 

‘* It is wrong to say that a person who proves title in a suit for ejectment has the right to the 
decree sought unless the defendant proves adverse possession for twelve years. The plaintiff 
is not entitled to succeed unless he shows in addition to title, that he has been in possession of the 
property within 12 years of the suit. The burden lies upon the plaintiff to prove that he was in 
possession within 12 years of the suit; the onus is not upon the defendant to prove adverse 
possession for a period of 12 years.” 

RAMCHAND JETHMALANI, 
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‘ SOME REFLECTIONS ON THE ADMINISTRATION OF THE BOMBAY 
AGRICULTURAL DEBTORS RELIEF ACT, 1947. 


Ir is more than a year since the last date for making an application for the adjust- 
ment of debts under the Bombay Agricultural Debtors Relief Act, 1947, has elapsed. 
The Debt Adjustment Boards functioning at certain places under the repealed Act 
were dissolved, and now the Act extends to the whole of the Province of Bombay, 
except the City of Bombay, and the task of adjustment of debts under the Act has 
been entrusted to Civil Judges. It is the declared policy of the Government that 
the work of adjustment of debts should be accomplished with as little delay as is 
unavoidable and that the relief to the rel debtors should be prompt and 
speedy. With this intention, the Government have consolidated the law on the 
subject, incorporated suitable provisions in the Act and appointed eighty addi- 
tional Civil Judges. Bearing in mind the wellknown maxim of law, ‘Justice 
delayed is justice denied’, it would be fruitful to examine whether the provisions of 
the Act permit the Courts to decide quickly applications received by them for the 
adjustment, of debts. It is submitted that the Act does not only permit but em- 
powers and requires the Courts to do so. 


The procedure for adjustment of debts falls into eleven distinct stages according 
to the scheme of the Act and the Rules made thereunder. It does not-mean that 
there are to be so many dates fixed for each of these different stages. It is the 
experience that a large majority of applications can be heard and disposed of at the 
first and only hearing, when the Court should record evidence and material for the 
several issues involved in the proceeding. 


1. Receipt of Applications :—The first stage consists in the receipt of the appli- 
cations either made directly under section 4 or transferred under section 19 of the 
Act. A debtor ordinarily residing within the jurisdiction of the Court or his credi- 
tor could make an application in the prescribed form to the Court within a specified 
period for the adjustment of his debts. An application received after the pre- 
scribed date cannot be entertained by the Court. Similarly any civil or revenue 
proceeding instituted after the prescribed date should not be transferred under 
section 19 of the Act.. The omission of the words ‘‘at any time” after the word 
‘“‘pending”’ in sub-section ‘(7) of section 19 makes it definite that what were intend- 
ed to be transferred under that section were only suits, appeals, applications for 
executions and proceedings other than revisional which were pending in any Civil 
or revenue Court at the date of coming into force of this Act, viz. May 27, 1947, 
provided they satisfied the tests laid down in the sub-section, not also any such as 
may be filed subsequent thereto. To such cases sub-section (2) would, however, be 
applicable and under it the Court can issuea notice calling to itself such proceedings, 
if the fact of their being filed is brought to its knowledge either by an application 
under section 4 or a statement filed under section 14. But even with regard to such 
proceedings it is to be remembered that debts due thereunder “shall be extin- 
guished” under section 15(1), if no application in that behalf was made within the 
period specified, should the person from whom it was due be a debtor under the 
Act and whose total debts did not exceed Rs. 15,000. ` It does not appear to be the 
intention of the legislature that debts in respect of which no application was made 
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within the period specified and the-fact of the existence of which was disclosed only 
under a statement submitted under section 14, should be taken notice of by the 
Court. The Act has gone further and has declared that every debt due from a 
debtor in respect of which a statement is not submitted to the Court by the creditor 
in compliance with the provisions of section 14 shall be extinguished, notwith- 
standing that an application was made within the period specified by the debtor 
concerned. 


“Court” means the Court of the Civil Judge (Senior Division) having ordinary 
jurisdiction in the area where the debtor ordinarily resides and if there is no such 
Civil Judge, the Court of the Civil Judge (Junior Division) having such jurisdiction 
(the italics are mine). It is, therefore, submitted that the practice of transferring 
debt adjustment applications to the file of Joint Civil Judges (Junior Division) 
when the services of a Civil Judge (Senior Division) are available is, strictly speaking, 
unwarranted and improper, unless such transfer of work is ordered by the District 
Judge by virtue of section 24 of the Code of Civil Procedure. 


2. List of Debtors :—The second stage in the adjustment of debts consists in the pre- 
paration of a listof debtors, who have madeapplications for adjustment of debts or 
against whom applications have been made. This work should be undertaken after the 
last date for making an application under section 4 has expired. All the villages 
within the jurisdiction of the Court should first be arranged in alphabetical order 
and the names of all the debtors in each village should then be arranged also alpha- 
betically. Applications by or against the same debtor or debtors are required to be 
consolidated and heard together under section 18. It is suggested that such con- 
solidated applications should be given a common case number and that one 
Roznama should be maintained for the proceedings thus consolidated. It is sub- 
mitted that to maintain separate Roznamas for each of the several consolidated 
applications would involve additional unprofitable labour, and would give scope for 
apparent meaningless discrepancies. As far as practicable the cases from a parti- 
cular village should be fixed for hearing on the same day or days with a view to offer 
convenience to the parties in adducing oral or other evidence in support of their 
contentions. 


8. Issue of Notices :—The next important stage is the issue of notices. The 
legislature and the Government have wisely refrained from prescribing forms under 
which notices should be issued and served. In the first place, a notice has to be sent 
to the Collector under section 26(1) requiring him to state to the Court ‘“‘within such 
time as may be fixed by it” the amount of debt due by the debtor to Government. 
Under certain circumstances, similar notices are also to be sent, under section 26(2), 
to the local authority, co-operative Society, Scheduled Bank and Registrar of 
Co-operative Societies. It is submitted that a period of two months should be 
allowed for the reply of these notices and that if no replies are received within the 
stipulated time or if no application for extension of timeis made, the debt, if any, 
should be extinguished under sub-section (5). 

Secondly, the Court is required to ‘‘publish a general notice” under clause (b) of 
section 14, requiring “‘all creditors” to submit a statement in the prescribed form 
within one month from the publication of the general notice or from the date of 
service of the notice to individual creditors under clause (a), whichever is later. 
The intention of issuing a general notice appears to be to enable the Court to know 
whether the total debts of the debtor exceeded Rs. 15,000. Under Rule 5 of the 
Bombay Agricultural Debtors Rehef Rules, 1947, the general notice is to be pub- 
lished by affixing copies of it at the offices of the Court concerned and of the Mam- 
latdars or Mahalkaris of the Talukas or petas concerned. Such notice should state 
that the list of debtors who have made applications for adjustment of debts or 
against whom applications have been made, will be available for inspection at all 
reasonable times in the Court. Having regard to the purpose of a general notice, 
the manner of its publication and its contents, it is submitted that one general notice 
in respect of all the applications before the Court would be enough and that a general 
notice in each of the numerous proceedings is neither contemplated nor necessary; 
for, if that were to be the intention of the legislature or Government, it would be 
permissible for a creditor to furnish a statement about the debts of a debtor’ whose 
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debts have either been adjusted long ago or in respectof whose debts no proceeding 
is then pending before the Court. 


Thirdly, a notice is to be issued under dae (a) of section 14 to the “opposite 
party” requiring it to submit a statement in the prescribed form within one month 
from the date of the service of the notice. In the case of an application by a debtor, 
-such a notice is to be issued to such of his creditors who have not made applications 
already. Similarly, in the case of an application by a creditor the notice is to be 
issued only if the debtor himself has made no application in respect of the debt in 
question. In the case of an application by a creditor, itis clearly unnecessary to issue 
a notice to the other creditors named in his application ; for, the latter should have 
made applications themselves, or it may not be improbable that they may be having 
no debts outstanding against the debtor or their debts may have been ‘extinguished’ 

y under the provisions of the Act or ‘saved’ under section 8 or sub-section (2) of 
section. 15. Similarly, notices need not be issued to such creditors who are named 
either by the creditor or by the debtor in their respective statements submutted in 
ia liance with notices under section 14. If that were to be permitted, there 

d possibly continue an endless chain of statements, notices and further state- 
bene: It is for such ‘‘other creditors” that the general notice under clause (b) of 
section 14 is particularly meant and it is clearly not the duty of the Court to arouse 
them from their slumber by goading them with a notice: It is to be remembered 
that the general notice and the column of ‘other creditors’ in the prescribed form 
for an application and statement to be submitted by a creditor are only intended 
for the guidance of the Court to know the extent of the total debts of the debtor, and 
to pass suitable order in that behalf while disposing of the application finally. 


Lastly, while alerting notices under section 14, it is suggested that the Court should 
inform the es concerned the date fixed for hearing of the particular proceeding 
before it. ais a date should be after about two months from the day when the 
notice under clause (a) is expected to be served, firstly, to enable the opposite party 
to file its statement in the meanwhile, secondly, to enable both the parties to take 

steps to adduce evidence in support of their contentions, and thirdly, to have before 
the ‘Court the replies of notices served under section 26. The Court should also 
direct the parties to remain present in Court for examination, if such an examination 
were found to be necessary under section 21. Such a procedure, it is found on 
_experience, saves not only the labour of preparing and issuing different notices at 
different intervals but also the valuable time of the Court. It may also be suggested 
that about 20 different applications could be heard on g day, if the Court is disposed 
to allot about 24 hours for such work, leaving the rest of the day for other civil work - 
before it. Time of the parties is as important as the time of the Judge and care 
should be taken not to adjourn matters ‘‘for want of time”, as it causes considerable 
> and hardship to, the agriculturists, uneducated: and unassisted as 
they are 


` 4. Decision on Preliminary Issues :—The next important stage in the proceed- 
ings under the Act is to decide the preliminary issues under section 17, on the 
‘date: fixed for hearing. These preliminary issues are: (a) whether the person 
for the adjustment of whose debts the application has been made is a debtor, and 
(6) whether the total amount of debts due from such person on the date of the a re 
cation exceeded Rs. 15,000. If the said person is not a debtor or if his total 
exceed Rs. 15,000, the application is to be dismissed forthwith, unless any of the 
creditors remits a portion of the debt -so-as to make the total debts less than 
Rs. 15,000. If the findings on the preliminary issues are in the affirmative and 
‘negative respectively, the Court should proceed to take account under section 22 
as’ directed by section 20. It is to be observed that no elaborate enquiry is neces- 
‘sary for the determination of the preliminary issues. It is only in the event of the 
preliminary issues being in dispute that the evidence in that behalf need be record- 
ed. Iffrom the averments in the pleadings it appears that the status of the debtor, 
is not in dispute and that his total debts did not exceed Rs. 15,000, the Court should, 
it is submitted, record findings in favour of the debtor after satisfying itself, if need 
be, by orally questioning the parties. Under the Evidence Act facts which are not 
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in dispute need not be proved. A tenant in cultivation of agricultural land “‘holds”’ 
it within the meaning of that term under the Land Revenue Code, section 8(11), 
vide Nanabhai v. Collector of Kaira, 84 Bom. p. 686. 


5. Examination of Parties :—The fifth stage would be examination of parties 
under section 21, if the amount of creditor’s claim is disputed. If from the plead- 
ings there appears to be no dispute as to the amount of the consideration or claim, 
the Court is not under the obligation to examine the parties as witnesses. 
However, the presence of the parties should be utilised to the fullest extent and the 
Court should, 1f necessary, undertake an enquiry into the history of the transaction, 
amount of the vasul received or income derived by the creditor, particulars of the 
property of the debtor and his repaying capacity. This can be achieved by few 
simple and direct questions depending on the circumstances of each particular case. 
The Court should also receive at this stage oral or documentary evidence, if 
any, as may be adduced by the parties. It was with these ends in view that I have 
suggested above that while issuing notices under section 14, the Court should direct 
parties to remain present in Court, on the date fixed for hearing, with their evidence. 


6. Taking of Accounts :—The next and by far the most important stage in the 
proceeding is the taking of accounts under section 22. The mode ef taking accounts 
under section 22 is plain and simple, and is a little different from the mode under the 
repealed Act or under the Dekkhan Agriculturists’ Relief Act. The omissions of the 
word ‘yearly’ (appearing in the corresponding enactmefts) in the sub-sections of 
section 22 clearly imply that the accounts are not to be taken on a Katmiti system 
or with yearly rests. The combined effect of the six sub-sections of section 22 is 
to lay down the following seven steps in the mode of taking accounts :— 

(a) Find out the principal amounts actually advanced from time to time by the 
creditor to the debtor during the course of the dealings between them till the date 
of the institution of the application ; 

(b) Calculate the amount of interest on the principal amount at the prescribed 
rate ; ` ` ; 

(c) Apply the rule of damdupat if necessary ; 

(4) Scale down both the amounts of principal and interest by 40% or 80% 

according as the commencement of the transactions was before 1981 or 1940 
respectively ; 
* (e) Estimate in money value all money paid by the debtor or on his account and 
all profits, service or other advantage of every description received by the creditor 
in, the course of the transaction. certain cases, under section 28, rent of the 
property in possession of the mortgagee creditor is to be charged in lieu of profits. 
For determining the gross produce of agricultural land the Court will find it useful 
and helpful to refer to the notifications issued by the Mamlatdars under Rule 10 of 
Bombay Tenancy Rules, 1947, and published in the Bombay Government Gazette, 
part I; 

(f) The amount proved or estimated under (e) above should be credited first in 
the account of interest and the residue, if any, should then be credited to the account 
of principal. It is to be repeated that for this purpose, the amounts reduced under 
(d) are to be taken as representing the amounts due in respect of principal and inter- 
est on the date of the institution of the application ; 

(g) Add the balance of the principal amount to the balance of the interest, if 
any, to get the net amount due to the creditor from the debtor under the provisions 
of the Act. Ifno amount is found due to the creditor, an award shall immediately 
.be drawn up accordingly and possession of the property restored to the debtor if 
necessary. From the notifications issued under section 82 (vi) read with section 
55 of the Act, the policy of the Government is to award future interest from the 
date of the application at the rate of 4 per cent per annum. It is, therefore, sub- 
mitted that in the case of possessory mortgages the Court would do well to take 
account up to the date of the award and to deliver possession of the property to 
the debtor under section 82(v) to enable him to pay the instalments awarded. 


7. Particulars of Debtor’s Property :—After taking accounts in the manner 
indicated above, the Court is required, under section 27, to determine particulars of 
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debtor’s property, excluding the amount of debts mentioned in section 8, and ex- 
cluding such property and assets as are exempt from attachment in execution of a 
decree. Such excluded property, inter alia, is: (a) necessary wearing apparel of 
the debtor and members of his family ; (b) cooking vessels, beds and bedding ; 
(c) personal ornaments of debtor’s wife ; (4) implements of husbandry; (e) cattle 
and seed grain necessary to enable the debtor to earn his livelihood ; {f} such portion 
of agricultural produce as may appear to the Provincial Government to be necessary 
for the purpose of providing until the. next harvest for the due cultivation of the 
land and for the support of the debtor and his family ; (g) house and other buildings 
belonging to an agriculturist and occupied by him ; (h) Amount of pensions, if any, 
received by the debtor ; (i) wages of labourers and domestic servants ; (7) salary, if 
any, to the extent of first Rs. 100 and then half.of the remainder of such salary ; 
and (k) such moveable property as its exempt from sale for the recovery ofan arrear 
of land revenue. 


“These particulars can be found. from the contents of the epulicaoe and the 
statement submitted. by the opponent and from the extracts of Record of Rights 
already on record and from the title deeds of the debtor if they are produced. 


8. Repaying Capacity of the Debtor :—After determining the particulars of the 
debtor’s property, as stated above, the Court is required under section 27 to deter- 
mine the particulars of any incumbrances on the said property, the value of the 
‘said property and the paying capacity of the debtor. But before an enquiry is 
undertaken in that behalf, it is submitted, it would be desirable and profitable to 
assess the repaying capacity of ‘the debtor. For, if the repaying capacity of the 
debtor were to be nil, it would be sheer waste of time and labour to pursue an en- 
quiry the result of which may prove tò be useless. 


The amount due to the creditor from the debtor is to be made payable under 
section 82 (2) (tv), by annual instalments not exceeding twelve. In fixing the 
amount of instalments in which the debts shall be paid, the Court is required to as- 
‘certain ‘‘the net annual income” of the debtor and the annual instalments payable 
by the debtor is not to exceed his net annualincome. The net annual income of the 
debtor, under the Act, means the balance of his annual income after deducting 
(i) such sum as may be considered necessary for the payment of the liability, if any, 
imposed on the debtor under a decree or order for maintenance passed by a compe- 
tent Court, (iż) such sum as may be considered necessary for the maintenance of 
‘the debtor and his dependants, and (iii) the sum required by the debtor to pay the 
assessment, taxes, and loans for financing of crops or seasonal finance. 


. A very important point for consideration, therefore, arises, viz. what sum may be 
‘considered necessary for the maintenance of the debtor and his dependants, and 
what portion of agricultural produce, under section 61 of the Code of Civil Proce- 
dure, be considered necessary for pre se of providing until the next harvest for 
the due cultivation of the land and for the support of the debtor and his family ? 
The answer, it is submitted, isnot dificult tostak. Section 41 of the Act empowers 
the Court, under certain circumstances, to order the sale of debtor’s property in 
liquidation of his debt provided that the part of thè property ordered to be sold 
should not exceed the part liable to be sold under section 47(2). Sub-section (2) 
of section 47 authorises the Court to direct the sale of the property of an insolvent 
debtor to liquidate all his debts, From such a sale are to be excluded (a) such 

property of the debtor not liable for attachment and sale under section 60 of the 
Code of Civil Procedure, and (b) such property as the Provincial Government may 
notify as the minimum necessary for ‘the maintenance of the debtor and his de- 
pendants, By its notification No. R. D. 4460/45 dated June 28, 1947, published 
in the Bombay Government Gazette, Part IV-B, at page 868, the Government of 
Bombay has notified that 4 acres of betel nut and spice garden lands, or 6 acres of 
irrigated, rice or cocoanut lands or 18 acres of dry land or any land assessed at 
Rs. 80 whichever is greater in area, as the minimum necessary for the maintenance 
of the debtor and his dependants. If the landed property of the debtor is less than 


‘that enumerated in the said notification of the Government and if his other proper- 


ties are not more than those specified in the proviso to section 60 of the Code of 
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Civil Procedure, the duty of the Court.is to adjudge the debtor an insolvent, the 
debtor having “‘no repaying capacity”.. That a solvent debtor should be accorded 
the same indulgence if not more than an insolvent one is plain and reasonable logic. 
Therefore, it is submitted, the Court after determining the particulars of the debtor’s 
property should enquire whether. the debtor has any repaying capacity at all. If 
the debtor has no repaying capacity, the Court should refrain from passing an award 
under sections 82 and 88.. For, if it were to do otherwise, the mevitable result 
would be to encourage further borrowing or sale of such property of (not necessarily 
by) the debtor for the payment of recovery of the instalments awarded. The 
Act aims at putting a stop to both these misfortunes. 

If the debtor has no repaying capacity according to the provisions of the-Act, the 
Court should pass an'ordet under section 47 of the Act adjudging the debtor an 
insolvent. This order the Court is authorised to make even at an earlier bigs ; 
From the contents of an application under section 4 and from the averments 
statement submitted under section 14, the Court:is already in a position to know the 
particulars of the debtor’s properties and his income from sources other than 
agriculture. In some cases, therefore, theCourt will be able to pass an order under 
section 47 immediately after deciding the preliminary issues, and in every case the 
Court will be in a position to know whether the debtor has any repaying capacity. 
It is not the business of the Court to assume the role of an investigating police officer 
with a view to find out whether the debtor has any. property other than that 
disclosed to'it. If the debtor has failed to disclose all the material facts relating 
to his assets and liabilities, sections 87 and 51 are wide enough to enable the Court to 
reopen the proceeding and to deny the debtor the benefits under the Act if, the 
non-disclosure was in consequence of any fraud on the part of the debtor. l 


9. Report of the land Valuation Officer :—If the debtor has any repaying capa- 
city, the Court should determine, únder section 27,. the value of the property of the 
debtor and the incumbrances thereon. Rule 7 of the Bombay Agricultural Debtors 
Relief Rules, 1947, prescribes the manner of determining the value of the debtor’s 
property, by taking into consideration (a) bona fide sales and leases of the property 

uestion and of similar „properties in the neighbourhood during the preceding 
ive ve years and (b) the valuation , of the property in question made by the Land 

Valuation Officers appointed by Government in that behalf. The Land Valuation 
Officers are intelligent young officers of the Co-operative Department and have 
already collected necessary material by touring the villages and by taking searches in 
the office of the Sub-Registrars. Whenever directed by the Court to do so, they 
submit a detailed report on the matters involved, on the strength of the material 
already in their possession and by visiting the village of the debtor to obtain further 
information regarding his lands and income and expenses. A report from the Land 
Valuation Officer is indeed very useful to the Court before passing the final order 
in the proceeding before it. ' But‘it does not mean that the Land Valuation Officer 
should be directed ‘to submit a report in each and every:case. Their services should 
be utilised whenever the Court finds it absolutely necessary to do so, and when the 
Court finds it difficult to value the property otherwise. It is the experience that in 
many cases the parties themselves are in general agreement as to the valuation of 
the debtor’s property and that there is'no reason to disregard the same. Never- 
theless, while sending for a report from the Land Valuation Officer, the Court 
should see that the officer is | instructed to: value only such property as ned: pe 
valued under the Act. ` ' 

. 10. Paying Capacity of the Debtor :—The paying capacity of the debtor, under 
section 80, is sixty per cent of the value of all the property of the debtor, excluding, 
as directed by section 29, such property and assets éxempted from attachment under 
the Civil Procedure Code and excluding the amount of debts mentioned in section 8. 
The purpose of ascertaining the paying capacity of the debtor is, if requiréd, to 
further scale down under section 81 secured and unsecured debts pro rata to the 
paying capacity of the debtor. 


11. Final Order ; —After the debts of the debtor have been scaled downs in the 
manner directed by. section 81, the Court passes.the final order in the proceeding 


s 
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before it. This order may take the shape of (a) preparation of-a scheme for adjust- 
ment of debts through the Provincial Land Mortgage Bankunder section 88(7) and 
the award in the prescribed form under- sub-section (2); or (b) an award under 
section 82 ;- or (c) an adjudication of the debtor as an insolvent under section 47(1), 
if the said order could not be passed at an earlier stage of the proceeding. 


It is needless to state that whenever it is alleged by a debtor that a transfer of his 
land was in the nature of a mortgage, the Court will have to first enquire into the 
circumstances connected with the transfer and to proceed to take accounts under 
section 22 only in the event of the Court holding the transfer to-be really in the na- 
ture of a mortgage. Such an enquiry should as far as possible be conducted in a 
manner similar to the one under the Dekkhan Agriculturists’ Relief Act. It is 
possible that the Court will have the assistance of pleaders of the parties in the task 
. of the said enquiry. In the case of other proceedings, under section 42, the plea- 
ders can be engaged only with the leave of the Court granted after an examination 
of the parties and under certain circumstances. 

. The Courts should further bear in mind the mandatory provision of the new sec- 
tion 86 of the Act requiring it to proceed ew parte to hear the application, to decide 
the preliminary issues, and if necessary to make the award on the evidence available, 
notwithstanding that the debtor or any of his creditors does not appear on the date 
fixed for hearing of the application. 

And lastly, it is suggested that during the progress of the proceeding before it the 
Court should-not only respect the letter of the law but give due regard to the spirit 
behind the enactment. The object of the legislature was to improve the agricultural 
economy of our country by relieving the misfortunes of rural indebtedness. In the 
words of the Finance Minister who sponsored the bill in the legislature, the intention 
of the enactment is “to eradicate the evil of backwardness and poverty from our 
ruraleconomy.” The Act should, therefore, be so interpreted as to confer real bene- 
fits on the agriculturists. Under no circumstance,should the rigour of the law be 
enforced to secure disposals and not decisions., 

ee <C. A. PADKAR. 


GLEANING. 
SALARIES OF THE JUDGES 


“Te new judicial appointments announced this morning will serve to remind 
Parliament and the public that the promised Bill to raise the salaries of the Judges 
is already long overdue. The proposal that the Judges should enjoy higher sala- 
ries is fully justified on its merits, though it should be added that the suggestion has 
not come from the Judges themselves. The Judicature Act of 1878 fixed judicial 
salaries at £5,000 a year, subject to tax, and this provision was reaffirmed in 1925. 
What was a reasonable. remuneration to uphold the dignity of a great judicial 
office some seventy-five years ago cannot be adequate to-day in view of the steep 
rise in the cost of living and the heavy burden of taxation. 

These material facts are not the sole considerations in fixing the proper salaries 
for the Judges. No position is comparable to theirs. They are responsible in the 
King’s name for maintaining the rule of law ; they administer justice impartially in , 
both civil'and criminal matters; their independence in the exercise of a wide juris- 
diction is assured ;.and they can, and do, work fearlessly in the light of publicity. 
Students of comparative law know that one of the reasons, and perhaps the chief 
reason, why the administration of justice in this country is held in high regard 
throughout the world is because of the quality of the Judges. As the keystone 
of the system they command the respect and confidence of the Bar and of juries as 
well as of the public in general. Unless their high standing is recognised by a com- 
mensurate reward not only will their quality suffer, but the respect and con- 
fidence in which they are held may itself diminish. It is only necessary to look to 
countries where the Judges are numerous and the pay small to understand the im- 
portance of status in the administration of justice. The Bill should therefore be . 
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framed with a regard to the future as well as to the present. It is essential that the- 
standard of the Bench should be maintained and that it should continue to attract 
_ qualified and able men in the prime of life. 

Earlier struggles established the constitutional independence of the Bench, 
which remains a necessity if Judges are to exercise their traditional functions. 
The rapid growth of departmental powers during the last thirty years and the 
consequent increase of administrative tribunals have introducéd new and perilous 
currents, “These tribunals have an important place in a complex modern society, 
but the right of appeal to the Courts from their decisions, at least on questions of 
law, should at all events be preserved. The modern tendency in the activities of 
Government departments is to concentrate on carrying out their policies without look- 
ing first at the rights of the individual. A new and different emphasis is given to 
the relations between Parliament and the Judiciary by the long and intricate 
statutes needed to give effect to drastic social and industrial changes. Statutes of 
this kind present new problems for the Judges, for theirs is the difficult task of 
reconciling these far-reaching policies with fie: rights of the individual; and the 
interpretation of these measures so that practical effect can be givén to their inten- 
tion is a difficult and onerous task. Acts of Parliament passed in haste and after 
ill-cligested debate emerge in a form which the Courts cannot always interpret, with 
satisfaction. 

The salaries of the Judges are considerably less than the i incomes earned’ by some 
of the leaders at the Bar or by many persons engaged in ‘commercial enterprise. 
What increase should now be granted is still to be discussed. Any proposal to 
make a tax-free payment akondi be rejected ; it is unsound in principle to create a 
privileged class when the community in general is so heavily taxed; Account 
should, however, be taken of a number of questions. For instance, should the 
present rule as to Judges’ pensions be extended to include their widows-? The 
Lords Justices of Appeal and the puisne Judges now receive the same salary in 
spite of the higher position of the former’ in the judicial hierarchy. The Chancery 
Judges never go on circuit, while those of the King’s Bench and of the Divorce 
Divisions do, when they receive a fixed daily expense allowance. Some Judges 
spend most of their time in London, while others are on circuit for considerable 
portions of the working year. In the discussions which are to take place, the 
salaries of the Lord Chief Justice, the Master of the Rolls, and the President of the 
Probate, Divorce, and Admiralty Division will no doubt come under review, 
as well as those of the Law Lords who constitute the highest judicial tribunal 
in the country. The imperative consideration is that the increases in remunera- 
tion shall be such that the quality of justice dispensed i in the Court shall, so far 
as it lies in the power of the Judges, never.be in danger of suffering decline from 
material causes.—The Times, May 28, 1949. 
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The Bombay Acts and Regulations, 1827-1949. By Prof. N. G. KHAROD, B.A., LL.B. 
AHMEDABAD : C, C; Vora, Gandhi Road. 1949. Vol. I, Pages xxx and, 829. 
Price Rs. 10. 


Tae publication of Acts and Regulations, forming the Bombay Code, with 
case notations, is an ambitious enterprise, which will require scrupulous accuracy 
and speedy publication to ensure its success. The' first volume contains 22 Acts 
and Regulations. The contents of each Act are separately indexed. We expect 
there will be a consolidated index at the end of the fourth and last volume. 
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pages xviii and 76. Price Rs. 4. > 
THE contents of this book are taken bodily from the compilation. of the Bouba 

Acts and Regulations, Vol. I, reviewed here. The idea is a commendable one, 

as it offers an independent book on the law of adulteration obtaining i in the povai 
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BURDEN OF PROOF OF NEGLIGENCE OF BAILEE. 


Ow the question of burden of proof of negligence of bailee there are numerous 
divergent and conflicting authorities. As observed by Varadacheriar J. “even 
after allowing for the inter-action of different principles according to circumstances, 
it‘is by no means easy to reconcile the dicta found in numerous cases on this 
question of burden of proof.” ( Ponnappa v. Parakkalati.) x 

It is not necessary to state and discuss the whole gase-law on the point but it is 
useful to state the conflicting propositions before an attempt is made to reconcile 
them or to state the correct principles. 

A. The burden is always on the plaintiff to prove that the damage or loss or 
injury was caused by the negligence of the defendant or his servants ; 

or : 
` An action between bailor and bailee is no exception to the general rule that the 
party seeking to recover comperisation must make out that the party against 
whom he complains was in the wrong. 

B. It is for the bailee to excuse himself by proper reasons if he is unable to res- 
tore the thing bailed. The onus lies on the bailee to disprove negligence. Itis wrong 
to say that the onus on the bailee to prove absence of negligence does not arise 
until the bailor has first shown some negligence on the part of the bailee: Gosse 
Mallard v. Canadian Government Merchant Marine.2 ‘It is not sufficient for the 
pleintiff merely to prove negligence on the part of the defendant but he must also 
prove that that negligence caused or materially contributed to the injury complain- 
ed of. This last proposition does not however seem applicable as between bailor 
and bailee, in view of the decision of the House of Lords in Morison v. Walton 
(unreported) referred to and followed in Joseph Travers and Sons Limited v. Cooper? 
and Coldman v. Hill.4 These authorities seem to establish that in cases in which 
riegligence or breach of duty on the part of the bailee is established, the onus lies 
on the bailee to show thet the negligence or default did not cause the loss.” (Ibid, 

.412). 
e C. “The bailee was bound toshow that he took reasonable and proper care for 
the due security and proper delivery of that bailment; the proof of that rested 
upon him.” Traveres v: Cooper’. 

D. There must be reasonable evidence of negligence: Scott v, London Dock Co.5 
As to the extent of the initial burden lying on the plaintiff even the recent authori- 
ties are not precise or uniform (per Varadachariar J. in Ponnappa v. Parakkalati.*) 

E. The burden is cast on the defendant almost from the beginning. 

As pointed out in Bevan on Negligence, c. III, the application of the principle, 
res ipsa loquitur, will explain why in several cases the burden iscast on the defend- 
ant almost from the beginning. (Ibid, p. 418). 

F. “ A duty was cast upon the bailee under s. 106. Evidence Act, but their Lord- 
ships of the Privy Council thought that the bailee had given a reasonable explanation 
of how the accident happened and that explanation should be accepted in the 
absence of proof by the plaintiff that negligence had occurred. A reasonable 


1 [1987] AGR. Mad. 411, 412. . : 4 [1919] 1 K. B. 448. 
2° ae É. B. 432; 436, i 5 (1865) 3 H. & C, 598 


3 [1915] 1 K. B. 78. 6 [1987] A.LR. Mad, 411, 412. ` 
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explanation is all that was required from the defendant in this case; but we 
cannot say that he has given one. It is only after the defendant, as bailee, has 
given a reasonable explanation of how the accident happened, that the plaintiff 
is called upon to prove a positive case of negligence. It would clearly be inequitable 
to call upon the bailor, who could have had no personal knowledge of how the 
accident happened, to prove a positive case of negligence when the bailee has failed 
to set forth the circumstences that led to the sickness and death of the animal. 
(Ibid, p.419, referring to the decision in Dwarkanath v. River Steam Co.*) 

G. ‘Thecase against Lieutenant Woods has been put as an application of the prin- 
ciple known as res ipsa loquitur, since he was in a of the forward compart- 
ment. Even so, that principle only shifts the onus of proof, which is adequately met 
hy showing that he was not in fact negligent. He is not to be held liable because 
he cannot prove exactly how the accident happened.” Woods v. Dunean.® 

“ Assuming that the principle of res ipsa loquitur applies and establishes that 
prima facie Lieutenant Woods must have been negligent, it is open to him to prove 
affirmatively (as, in my opinion, he has) thathe did throughout exercise reasonable 


care. The principle does not involve this—thot, notwithstanding that affirmative 


proof, he must be held to have been negligent, unless he can solve the mystery.” 
(Ibid, p. 425). 

“ There must be reasonable evidence of negligence: But where the thing is 
shewn to be under the management of the defendant or his servants and the 
accident is such as in the ordinary course of things does not happen if those who 
have the management use proper care, it affords reasonable evidence in the absence 
of explanation by the defendant, that the accident arose from want of care.” 
Scott v. London Dock Co.8 

H. “Iwill assume against him, though I doubt whether the assumption is justi- 
fied that this is a case in which the principle of resipsa loquitur may be applied. But 
to apply this principle is to do no more than shift the burden of proof. A prima 
facie case is assumed to be made out which throws upon him the task of proving 
that he was not negligent. This does not mean that he must prove how and why 
the accident happened. It is sufficient if he satisfies the Court that he personally 
was not negligent. It may well be that the Court will be more easily satisfied of 
this fact if a plausible explanation which attributes the accident to some other 
cause is put forward on his behalf; but this is only a factor in the consideration 
of the probabilities. The accident may remain inexplicable or at least no satis- 
factory explanation other than his negligence may be offered ; yet if the Court is 
satisfied by his evidence’that he was not negligent, the plaintiff’s case must fail.” 
Ibid, p. 489. 

J. Inview of several authorities which to Vardachariar J. seemed to be irreconci- 
leable, his Lordship accepted as binding the view expressed by the Privy Council 
in Dwerkanath v. River Steam Co., where their Lordships observed thus (p. 788):— 

“It was incumbent upon the defendant Company to satisfy him that they had taken such 
care of these goods as a man of ordinary prudence would take of his own goods. It was there- 
fore right that the defendant Company should call the material witnesses who were on the spot, 
as it seems to have done. But this provision of the law ofevidence does not discharge the 
plaintiffs from proving the want of due diligence, or (expressing it otherwise) the negligence, 
of the servants of the defendant Company. 

“Tt may be for the Company to lay the materials before the Court; but it remains for the 
plaintiffs to satisfy the Court that the true inference from those materials is that the servants of 
the defendant Company have not shown due care, skill, and nerve.” : 

I venture to submit that the authorities can be reconciled. The correct principles 
can be laid down thus so as to reconcile the apparently irreconcileable authorities. 


1. When a plaintiff bailor makes a claim in respect of loss or accident or injury” 


due to the negligence of the defendant bailee the burden is on the plaintiff 
(a) to prove the loss or injury ; i 
(b) to prove that defendant was negligent (or did not take the requisite care— 
see s. 151, Indian Contrect Act); 


1 [1917] 20 Bom. L. R;735, P.C 3 (1865) 8 H. & C, 596, 601, í 
2 [1946] A. C. 401, 419, - - 
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(c) that the loss or injury was due to such negligence. 

2. Like the burden of the prosecution in criminal cases to proye the guilt of the 
accused this threefold burden is always on the plaintiff. But in order to discharge 
the burden the plaintiff may rely on the burden which rules of evidence place on 
the defendant to prove certain facts, on natural presumptions and on the absence 
of evidence or reasonable explanation on the part of the defendant, 

8. Under s. 106 of the Indian Evidence Act when any fact is especially within 
the knowledge of any person the burden of proving that fact is upon him. 

When this section can be resorted to, it is only a fact which is within the special 
knowledge of a defendant that has to be proved by him. Negligence or want of 
due diligence is not a fact but a matter of legal inference from proved facts. There 
is theret: no burden on the defendant to prove due care or to disprove negligence. 
See Seneviratne v. The King. 

4. When there is only one defendant this principle may come to the assistance 
of the plaintiff. When there are several defendants, before this section can apply 
it must be shown that the special knowledge was of a particular defendant. 

5. Ifthe circumstances in which the loss or injury occurred are within his special 
knowledge—this is not always so—the defendant must prove the circumstances. 

6. When there is only one defendant and where the thing is shown to be under 
the management of the defendant or his servants and the loss or injury is such 
as ip the ordinary course of things does not happen if those who have the manage- 
ment use proper care it affords reasonable evidence, in the absence of explanation 
by the defendant, that the loss or injury arose from want of care. (See Scott v. 
London Docks Co). 

This presumption is a presumption of fact and can be drawn only in the absence 
of explanation by the defendant. 

7. When the defendant has given a reasonable or plausible explanation, other 
than his negligence the plaintiff cannot avail himself of any presumption of fact. 

8. Even when there is no satisfactory explanation other than defendant’s 
negligence the Court may be satisfied by the defendant’s positive evidence that he 
was not negligent. 

The plaintiff has to prove to the satisfaction of the Court defendant’s negligence 
(or ee of due care) from the circumstances of the loss proved by the:defendant 
and the evidence of the plaintiff. The denfedant can ask the Court to infer from 
the same evidence that he exercised due care. 

When the circumstances of the loss or injury are within the special knowledge 
of the defendant and he fails to give evidence of the circumstances the Court can 
draw an adverse inference against the defendant and presume in favour of the 
plaintiff. It is only then that the principle of res ipsa loguitur applies. 

9. When the circumstances of the loss or injury are not within the special 
knowledge of any defendant there is no burden of proof on any defendant. 

10. Section 106 does not affect the onus of proof. It is only after a prima facie 
case is established that the onus shifts: Daulat Ram v. Emperor ;* The Crown 
v. Santa Singh? and Raghubar Lal v. Emperor4 

In some cases, but not inall, ‘‘ mere loss is prima facie evidence of negligence.” 
Mackenzie v, Coz. See also Woods v. Duncan.® 

It will therefore be seen that the various principles which appear to be reconcile- 
able are not of universal application but in any particular case some of them only 
may be applicable. The only principle of universal application is that plaintiff 
must prove the defendant’s negligence. 

V. B. Ragu, tc.s. 


CODIFICATION OF THE LAW—ITS GOOD AND WEAK POINTS 


Tux play of forces leading to the enactment of laws is as broad and as complex 
as society and human nature itself, The growth of law only represents the final 
consummation of the pressure of some or all of these forces, the motivating power 

1 (1986) 39 Bom. L. R. 1, P.C. 4 [1944] A.LR. Pat. 308. 


2 [1947] A.LR. Lah, 244, 5 (1840) 9 C. & P. 682. 
3 (1944) LL.R. 26 Lah, 187, F.B, 6 [1946] A. C. 401. 
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in some instances being self-interest. of an individual or group—in others, the 
natural consequence of social development. In the law making process, the legal 
profession, by reason of its training, should take an important part, and may it be 
said to the everlasting credit of the profession of law, that the law making process 
in the United States has had the leadership of lawyers to a greater extent than any 
other nation within the earth’s orbit. 

It has been customary to characterize the law under two headings: first, the 
written law, and second, the common law or unwritten law. The difference between 
the two is not so great as it might seem, because after all, the Courts have to 
interpret the statutes, and when they have interpreted them they sometimes mean 
something a little different from what anyone would guess on reading them ; and 
it is what the Courts say about them that is really conclusive. The common law 
is in a way written, but it is written in a multitude of decisions, for the most part, 
and scattered over many thousands of volumes. It was the thought of Jeremy 
Bentham and others that it would be helpful if the principles of the law, which 
everybody could read, were encompassed in a comparatively small treatise of a few 
volumes, A 

At the beginning of the nineteenth century, the idea thus expressed was given 
force in England by the French codes which were adopted after the French 
Revolution. The chief one of these codes, which has had widespread influence 
upon European law, is the civil code which bears the name of Napolean who pro- 
mulgated it. Jeremy Bentham had little success in his attempt at codification of 
the English law, but by far the most ambitious attempt in America was made by 
David Dudley Field of New York. At the age of twenty-five, Field was a master 
of the substantive and intricate procedural law, and built up a lucrative practice 
which continued for at least a third of a century, during which time he was the 
most commanding figure at the American Bar. His practice was extensive, and 
he was identified with the most important and notable litigation of the day. Field 
did not seek political preferment, and his greatest ambition was that of accom- 
plishing the codification of the law of his state. Though with numerous demands of 
professional life pressing upon him, he still found opportunity to draft, or supervise 
the drafting, of seven complete codes of law. He wrote the Civil Code entirely 
alone, except that Wester W. Bradford prepared the first draft of the portion 
which related to the estates of deceased persons. The drafting of these codes 
occupied him for eighteen years, and except for the first two years, he received 
no compensation for his services, and in addition, paid the necessary expenses of 
codifying the law. 

During his lifetime the state of New York adopted the penal code and the codes 
of civil and criminal procedure. The civil code of David Dudley Field came to 
us shortly after the final draft of the Field code was prepared in 1865. The 
territorial legislative assembly of Dakota adopted this civil code to be operative 
on January 12, 1866. After the admission of Dakota Territory to statehood the 
previously enacted Field civil code was retained in this state, and to the present 
time has remained the fundamental basis of our statutory law. The popularity 
of the code in a frontier community, and its lack of popularity in the oldest states 
in the east, is not surprising. A young state, without any local legal traditions, 
confronted with the problems of pioneer life, would naturally welcome a legislative 
summary in the reconciliation of the rules of the English Common Law to American 
conditions, When the Field code was published, American law had just completed 
the period during which judges and text writters, such as Kent and Story, had 
fixed the principles of American private law. The Field code was an epitome of 
the reaction of the community still largely imbued with the frontier spirit to the 
need that had developed in older communities under different conditions. 

Since its drafting, it has been adopted, with minor changes, in six western states : 
North and South Dakota, in California in 1872, in Idaho in 1887, in Oklahoma in 
1880, and in Montana in 1895. : 

The whole arrangement of our code is surprisingly similar to that of the Code 
Napoleon. No lawyer inmbued with the principles of the English Common Law 
would classify the subject of Trusts and Agency under the law of Obligations 
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rather than that of Persons or Property; and yet Field followed in this, and 
many other respects, the Civil Law theory to such an extent as to deprive the 
Code of much of the capacities for stimulating legal progress, which it might other- 
wise have had. But the contribution of the Civil Law is not confined to matters 
of classification, the chapters on accession to personal property and accretion to 
real property which were taken almost literally from the French Code, the ologra- 
phie will, the extinction of obligation by deposit in the bank for the creditors, the 
validity of a written release without consideration—as before mentioned, and 
many other specific rules were deliberately adopted from the Civil Law. 

The question remains whether the effect of the Code has been harmful or benefi- 
cial. In tbis connection we may consider, first, the prophesies of evil which were 
so freely made while it was ade consideration in New York. James C. Carter 
and his followers, who procured the rejection of the code in that state, based their 
opposition upon two grounds: first, that private law is incapable of conscious 
improvement by legislative action, and that it must develop through the enforce- 
ment of changing custom as recognized and carried into effect by the decision of the 
Courts ; and secondly, that the sdoption of a code unduly hampers the flexibility 
and elasticity of the common law. The first objection may be definitely rejected. 
The experience of this state, since the Field Code was adopted, will suffice to 
show that private law can be changed and changed effectively by legislative 
means. . 

The other objection is far more serious. The adoption of a code does unquestion- 
ably make for a less elastic system, because the very certainty which the code 
attempts to bring about is inconsistent with the adaptability and power of develop- 
ment which’ is one of the chief merits of the common law system. But judicial 
precedents, as well as legislative enactment may impede juristic progress, and the 
extent to which a code impairs the development of the lew depends to a large 
extent upon the character of the code and the spirit in which it is administered. 
Sometimes the Courts will go a long distance in support of a given principle of law 
or equity, and in doing so, ignore a code provision entirely or give to it the inter- 
pretation which it was never intended to have. x 

One of the greatest foes to law uniformity is the failure of the Courts to follow 
uniform rules of interpretation or construction. But here again we aré confronted 
with the foibles of human beings and their attitudes in references to what is just 
and what is unfair in the light of given conditions. i 

Law is both an art and a science. Primarily we are concerned with the law of 
this state. It is our first duty to see that our Sts tute law expresses administrative 
and local conditions to the best advantage. We have a judicial Council, wisely 
chosen to represent the Bar in the study of worthwhile legislation and to advise 
the Bar of needed changes in the law to the end that we may keep the stream of 
business and social life free from contaminating influences. Public interest 
must be considered even though the material interests of the profession are sacrificed 
to a considerable degree. In no other way will the legal profession merit the 
continued confidence of our potential clients and the people at large, Legislation 
which is proposed by the Judicial Council and the Committee on Real Property 
and Probate Law, has been given thorough study in all its angles. I recommend 
careful consideration of the legislation proposed, in order that we may accomplish 
the needed reforms represented by the poper bills, but only after the Bar is 
satisfied that such legislation will serve the best interests of the States.—Case and 
Comment. . 


REVIEWS. 


The Bombay Code. Sixth Edition. In two volumes. Bosmaay: The Government 
Central Press. 1949. Roy. 8 vo. Pages xxxi, xxii, 8035 and xiii. Price 
Rs. 25 (for two volumes). : - 


In bringing out the sixth edition of the Bombay Code the Legal Department 
of the- Government of Bombay has revolutionised the official routine of Government 
publications, and has put before the public a publication of outstanding merits. 
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All improvements which ingenuity can suggest are employed in the make up of 
these two attractive volumes. Among the many noteworthy features of the Code, 
the chief one is that it is issued in loose-leaf, the idea being that “‘ whenever any 
changes are made by reason of any repealing or amending enactment it is proposed 
to issue replacement pages embodying such changes which should be inserted at the 
“appropriate place.” This will enable the reader to have a literally up to date 
edition, of the Acts, and to keep himself abreast of the rapidly moving legislative 
machinery of our Province. The text of the Acts has been brought down to 
„July 1, 1949; and the future enactment of Acts will be published in continuous 
pages to form the contents of Volume III. The Legal Department deserves to be 
congratulated upon publishing an authorised edition of the Acts with surprising 
rapidity and remarkeble accuracy. First of all, the unrepealed limbs of Bombay 
Regulations are given. They are followed by the Local Acts applicable to the 
Province of Bombay passed by the Central Legislature and its predecessors, The 
Acts passed by the Bombay Legislature, which form the bulk, come in next. The 
Regulations passed by the Governor of Bombay under s. 92(2) of the Government 
of India Act, 1935, bring up the rear. The legislative genealogy of Acts with 
pertinent dates is given at the commencement of each volume, and the amendments 
and repeals are carefully noted under each appropriate section. An alphabetical 
index of titles of Acts appears at the end of the second volume. The binding of 
the volumes is durable and neat; and the price is very moderate. No Judge 
or lawyer in this province can afford to be without these admirable volumes. - 


Outlines of Muhammadan Law. By Asaf A. A. Fyzee, m.a. (Cantab), of the 
Middle Temple, Barrister-at-Law. Bomsay: Geoffry Cumberlege, Oxford 
University Press. 1949. Demi 8 vo. Pages xvi and 448. Price Rs. 16. 


Tus book is written with a view to combat the notion that generally prevails 
that Mahomedan law is a ‘‘ conglomeration of chaotic rules based in the main 
on the arbitrary dictates of a revengeful semitic deity, and on the decisions— 
somewhat apocryphal, often without reason—of the Prophet of Islam, coupled 
with the faiwas and deductions of fanatical mullas and muftts and kazis throughout 
the Middle Ages.” The author in all humility claims his treatment of the subject 
ag ‘‘ elementary and not historical ; ” but a perusal of the book indicates that the 
treatment is scholastic and meant to show that principles of Islamic law are 
. after all based on reason and common-sense. As happens in the caseof systems of 
law conceived in remote past to suit fhe state of society as it existed then, the 
principles have to be re-adjusted to the present day conditions of life. In this 
process the present book will be of great value. 


A. I, R. Manual (Civil and Criminal). Vol. VIII. By V. V. Curratey, B.A., 
LL.B., Senior Advocate, Federal Court of India, and S. Appu Rao, B.A., B.L., 
Advocate, Madras High Court. Nagpur: The All-India Reporter Ltd. 1949. 
Roy. 8 vo. Pages xvi and 7681 to 9142. Price Rs. 16. : 


Tue eighth and the concluding volume of this useful series contains Acts ranging 
alphabetically from the Succession Act to the Works of Defence Act, followed by a 
dissertation on interpretation of statutes. The principal Acts promulgated in - 
1947-48, i.e. while this publication was passing through the press, are given together 
with unrepealed Ordinances and Orders. A noteworthy feature of this volume 
is the consolidated index of the provisions of the Acts, which occupies more than 
200 pages of double-columned closely printed matter. To the very many points 
of usefulness of the series we have adverted in our reviews of the preceding 
volumes. These volumes can appropriately be called an encyclopoedia of the laws 
of India—a work of which the A. I. R. organisation can fittingly be proud. 


The Indian Digest, 1981-1946. By V. V. CHITALEY, B.A., LL.B., Senior Advocate, 
Federal Court of India, and S. Apru Rao, B.A., B.L., Advocate, Madras High 
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Court. Nacrur: The All-India Reporter Ltd. 1949. Roy. 8 vo. Vol. VIII. 
Pages viii, and 712] to 9008. Price Rs. 12. 


Tars volume completes the comprehensive digest of civil, criminal and revenue 
cases published during the years 1981 to 1946. The work has extended to eight 
volumes; and embraces all reports published in India during the last fifteen years. 
It is a well- devised key to the current and contemporary case-law. The profession 
lacks a consolidated digest of Indian case-law from the commencement of the 
establishment of Courts in British India down to the present day: It is only an 
organisation like A. I. R. that can supply the want. 


Culpable Homicide. By S5. K. L. Ratan, Advocate. Mapras: Madras Law 
Journal Office, Mylapore. 1949. Roy 8 vo. Pages xvii ənd 248. Price Rs. 10. 


In Indian law there are no two notions similar to, and yet distinctly distinguishable 
from, each other than ‘‘ culpable homicide ” and “ murder.” The same thing 
is noticeable in English law between ‘‘ manslaughter”? and ‘‘ murder.” In 
the very recent case of R. v. Muffy .(1949, 1 A.E.R. 982) the charge to the jury by 
Devlin J. has been acclaimed as a classical exposition of the subject in England. 
In India, we have learned pronouncements of Sir Barnes Peacock C. J. in Gora 
Chand Gopee (1866) and Sir Raymond West in Govinda (1876), and yet much 
confusion surrounds the dividing line between the two offences. In differentiating 

~ them, the present book will be of much assistance. It takes each of the component 
parts of the two offences, and in delineating its outlines it tries to demarcate the 
dividing line between them. 


The Indian Penal Code (In Gujarati), Vol. I (Secs. 1-298). By G. M. BHAT, B.A., 
- LL.B., Advocate. AHMEDABAD : C. C. Vora, Gandhi Road, 1949. Roy. 8 vo. 
Pages 846. Price Rs. 10 (for two volumes). 


Tuis is an edition of-the Indian Penal Code in Gujarati, with comments in the 
seme language. The annotator see ns to have attempted his own translation of 
the Code instead of resorting to its authorised version. The rendering of “special 
Act” appears to be tautologous. The book will be useful to those who wish to 
take the criminal law of the land in the Gujarati language. 


The Bombay Tenancy and Agricullural Lands Act, 1948. By A. G. PADHYE, 
B.A., LL.B., Advocate. AHMEDABAD : C. C. Vora, Gardhi Road. 1949. Roy. 8 vo. 
Pages xii and 248. Price Rs. 8-8-0. 


Tue Bombay Tenancy Act has come in for a good deal of adverse comment, 
It re-adjusts the relationship between landlord and tenant of agricultural lands. 
It is sure to provoke a good deal of litigation. This annotated edition of the Act 
will help litigants and lawyers in the conduct of such litigation. 


The Banking Companies Act, 1949. By K. VENKona Row, M.L. AHMEDABAD; C.C. 
Vora, Gandhi Road. 1949. Roy. 8vo. Pages x and 857. Price Rs. 9. 


Tue Indian Legislature have for the first time put in a concrete form the law 
- governing banks. It becamenecessary owing to the growthofthe banking system. 
It is meant to prevent the birth of mushroom banking companies; and to adjust 
the relationship between a bank and its constituents. The notes appended to 
sections of the .Act are informative. The appendix contains the text of all 
cognate Acts, including the Bank of England Act, 1946, and the Commonwealth 
of Australia Banking Act, 1945. The Banking Companies Rules framed under 
the Act are also given. The book will be useful as containing in one place all 
the available statute Jaw on the subject of banking. 
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The Bombay Co-operative Societies Act, 1925. By Prof. N. G. KHAROD, B.A., D.B. 
AHMEDABAD : C. C. Vora, Gandhi Road. 1949. Roy. 8 vo. Pages xix and 
168. Price Rs. 7. 


Trs book contains the Bombay Co-operative Societies Act, with case-notation 
and the rules framed under the Act: The book will be useful to co-operative 
societies in the province. 


Smriti Kalin Kayada. By Ram Kesaav RANADE, LL.M., Additional Sessions 
Judge, Ahmeduagar. Nacpur: The Central Law House, Tilak Road. 1949, 
Demi 8 vo. Pages 124. Price Rs. 3. 


Tue book is in Marathi. It depicts the state of society and the textual law 
governs it centuries ago, which does and ought to furnish a background to our 
present-day legislation. While under the British domination, the precepts of 
law though resting on the foundation of texts were largely re-shaped in the light 
of the English Common Law and decisions of the Courts. It behoves us now to 
go back to our old civilization and to adjust our present-day thoughts and ideals 
in harmony with the current consciousness of the people. In such a process this 
book will be a helpful guide. It gives a picture told in racy style of our pro- 
cedural law of old, and laws governing marriage, woman, stridhan, maintenance, 
ownership, adverse possession, with pertinent quotations from the texts. 


Commercial and Company Precedents in Conveyancing. By A. N. KHANNA, 
Advocate, Federal Court of India. New Detar: Laws Limited, Gokal Niwas, 
Connaught Circus. 1949, Roy. 8 vo. Pages iv, 120 and xviii. Price Rs, 12-8-0. 


PRECEDENTS and forms in current use for commercial purposes and those re- 
uired in the case of joint stock companies are here given compactly and concisely, 
n the first category fall forms of agreements, bonds and letters of guarantee, 

leases, mortgages, partnership deeds, powers of attorney, and sale decds relating 
to immovable property. Those belonging to the second group are forms of 
memorandum and articles of association (suitable for different types of com- 
panies). debentures. and miscellaneous topics. The appendix contains pertinent 
provisions of the Indian Stamp Act as applicable to the different provinces of 
the Union of India. A lawyer, or for the matter of that, a businessman, who is 
called upon to draw up a conveyance will do well to keep this handy publica- 
tion by his side. 





The Banking Companies Act, 1949. By A. N. KHANNA, Advocate, Federal 
Court of India, and J. R. Kocaar, Advocate, assisted by P. C. Ka anna, B.A. 
(Com.), LL.B. New Detar: Laws Limited. Gokal Niwas, Connaught Circus. 
1949. Demi 8 vo. Pages iv and 168. Price Rs. 7-8-0. 


Tne new Banking Act of 1949, which came into force on March 16, 1949, 
can be considered lucky for attracting annrotations from two sources almost on 
the morrow of its birth. The comments here are fulland explanatory. Appen- 
dix A contains table of returns, defaults and offences; and appendix B. contains 
rules and forms framed under the Act. “This is a handy edition of the Act. 
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THE HINDU CODE 


Stvcz the Hindu Law Committee was appointed by a resolution of the Govern- 
ment of India, dated January 20, 1944, there has been sharp cleavage of public 
opinion on the subject of formulating a code of Hindu law. At one extreme are 
the rigidly orthodox persons who are vehemently opposed to the very idea of 
codification, while at the other stand the ultra progressive persons who keénly 
maintain that one uniform territorial law should govern not only Hindus but also 
’° Muslims, Christians, Parsis and all others in the land. The bulk of Hindu commu- 
nity occupies a middle position, some of it leaning to the right and some to the left. 
Amidst appreciation and opposition the Rau Committee worked very hard and 
after strenuous efforts published its report on February 21, 1947, together with 
the draft Hindu Code. When it was introduced in the Legislative Assembly it 
was found that the code did not receive any departmental scrutiny prior to its 
introduction and hence the Ministry of Law examined the bill and produced a 
revised draft which is highly satisfactory in several respects. It was considered 
by the Select Committee (Ambedkar Committee) which presented its report to the 
Constituent Assembly of India on August 12, 1948. It is the Hindu Code as 
amended by the Select Committee which is being discussed and criticised in all 
corners of India. . 


- CODE ULTRA VIBES. 


. The first and the foremost objection to the Hindu Code is that it is ultra vires 
the Gentral Legislature. It is contended ‘that the Hindu personal law is religious 
law which was laid down by eminent Hindu sages and that the State or sovereign 
power has no power to alter this law; that the British Government and Parliament 
only inherited the legislative power exercised by the ancient sovereigns of the 
country and consequently that power to legislate in regard to these matters was 
not possessed by the British Parliament and could not be delegated by it to the 
Indian Legislature, Legally speaking this argument is hardly tenable. Several 
laws affecting the Hindu law of succession and menue have been passed by the 
legislature and their validity has not been impeached by any one so far. On the 
She hand the Federal Court has expressly upheld the validity of the Hindu 
Women’s Rights to Prop Act except in so far as it relates to agricultural land. 
It may be remarked that about the advisability of codifying the Hindu law with 
various modifications and alterations there may be room for difference of opinion, 
but there can be none as to the legal competency of the Indian legislature to for- 
mulate.a Hindu Code. 


‘RELIGION IN DANGER. 


The argument of ‘‘Religion in danger” has inspired much of the propaganda 
against the Code, the reason adduced in this respect being that religion is in danger, 
because some alterations are proposed to be made in the law as faid down in the 
Smritis. It may be remarked that those who deprecate legislation on religious 
grounds appear to be labouring under the misconception that the Hindu law has 
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remained static and stagnant from remote antiquity up to date. It need not be 
said that this is an erroneous view and that alterations have been made in the 
Hindu law by the authors of the Smritis from time to time in consonance with 
changing ideas and requirements. It may also be pointed out that the Smritis 
deal with various branches of the law, the titles of the law being judicial procedure, 
recovery of debts, deposits, non-performance of agreements, defamation, theft, 
gambling and soon. Every one of the aforesaid titles of law has been dealt with 
by the Indian Legislature and the Smritis have been effectively superseded in re- 
gard to them. It is idle to maintain that some portions of the Smritis, namely 
those relating to the portions of the Hindu Code have a special sanctity superior 
to that of the other portions, the supersession whereof has hardly evoked any 
protests or expressions of regret. 


CODE IN SANSERIT 


Another sentimental objection which has been raised in some quarters is that a 
Hindu Code should be in Sanskrit and not in the English language. Doctor Prabhu 
Datta Shastry says in this connection :— 


“Apart from our political subjection we are being conquered culturally. If we agree to have a 
Hindu Code in English language we would be admitting our cultural defeat. If there is a neces- 
sity for a Code let it be in the Sanskrit language.” 


It may be remarked that to enact a codein Sanskrit ne a classical language 
which is not spoken now in any province of the country, will make the law totally 
unintelligible even to the majority of lawyers in this country. It is difficult in 
such circumstances to accept the view that the code should be in Sanskrit language. 


To REFORMERS ALONE 


Some advocates of the orthodox point of view contend that they themselves do 
not want any Code and that there is nothing to prevent reformers from having 
a Code for themselves. It is, however, not practicable to make a law for an un- 
defined and uadefinable portion of the community. It merits particular mention 
that most of the provisions in the Code are of a permissive or of enabling nature, 
and impose no sort of obligation or compulsion on the orthodox persons. The 
aim and object of the code is to give a growing body of Hindus, men and women, 
the liberty to live the lives which they claim to lead without in any way affecting 
‘or infringing the similar liberty of those who prefer to adhere to the old customs 
and manners, 


WOMEN’S VIEWS 


The primary aim and object of most of the alterations proposed in the draft 
code is to effect an improvement in the status of women and to bring about equality 
before law. Almost all women’s associations of standing are strongly in favour 
of the code, and heartily welcome the various proposals embodied therein. Oppo- 
sition is coming from two sections of women, namely those who are deeply attached 
to the orthodox way of life and those who belong to the aristocratic class of society. 
Both these sections think that they are quite happy with the things as they are. 
Most of such women in opposing the code are merely reflecting the views of their 
menfolk. They appear to feel that what their men oppose so much could not 
possibly be beneficial to them. A perusal of the code will point out that the views 
of such women are based on wrong notions. Friends of the code complgin that 
there is much untrue propaganda against it and that it is bruited out, for instance, 
that it permits brothers and sisters to marry, husbands to divorce their wives at 
will and soon. It is too much to say that the code allows brothers and sisters to 
marry. As regards divorce it may be remarked that Mrs. Ambujammal of Madras 
in the course of her evidence before the Rau Committee said : 

“Of course, orthodox ladies were at first shocked by the mention of divorce, but when I explained 
that it was a permissive provision and that it was circumscribed by various conditions, they not 
galy sypported it. but even suggested that some-of the conditions should be relaxed.” 
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On the whole it may be said that the bulk of educated women favour the changes 


made by the code although some do feel genuine misgivings about divorce and 
succession, ` 


ANTI- -Hinpu Cope COMMITTEE ` 


An interesting example regarding the attitude of the Anti-Hindu Code Com- 
mittee may be mentioned. Before the Rau Committee the representatives of that 
Committee maintained that there should be no deviation from the law as laid down 
in the Mitakshara. When confronted by Doctor Mitra “The clause giving absolute 
right to women is in accordance with the Mitakshara. Do you agree to it? ” 
They said “No, we prefer the Hindu law as interpreted by the Privy Council,” 
It may be pointed out here that Pandit Ganga Shankar Misra representing the All 
India Dharmasangh said. before the Rau Committee “I do not accept as correct 
the decisions of the High Courts or of the Privy Council which were for the most 
part rendered by judges who were ignorant of Sanskrit. I cannot glibly quote 
judicial decisions, but I am clear that the.present state of the Hindu law is highly 
unsatisfactory and that it should be changed”. It may be remarked that the code 


reflects in many respects the spirit of the ancient law much better than the law as 
now administered. 


CoNCLUSION 


` In giving a share to the daughter, in introducing the principle of monogamy as 
a rule of law, and in enacting other provisions of the Hindu law the authors of 
the code are guided by the principle that there should be equality in the province 
of law and that disabilities la sed on caste or sex should be wiped out. In recent 
times India has been participating in International Conferences and vehemently 
pleading for human rights and for equal treatment of Indians in foreign countries 
with an eloquence which has commanded universal admiration. The eyes of the 
world are upon us now, and it would be more than misfortune if at this juncture 
there would be a Hindu Code wherein equality before the law would not be re- 
cognised and in which disabilities based on sex-or caste would be maintained. 
Even orthodox persons frankly say that time has now come for writing a com- 
ee new Smriti which will be respected by all Hindus in legal matters. 
t is to be borne in mind that at the present day there is no means of making 
‘changes in the old Hindu law except by legislation. Unless Hindu society is to 
remain static and stagnant the necessity-is sure to arise from time to time for 
making changes in Hindu law, but it is no longer possible to effect such changes 
except by way of legislation. No thoughtful observer of the present conditions 
and circumstances, trends and tendencies of the Hindu society can fail to be 
impressed by the urgent need to alter the Hindu law, so as to be in tune and har- 
mony with the new pattern to which Hindu society appears to be rapidly pro- 
gressing. The new Hindu Code is an humble attempt to fulfil this urgent need. 


Ram KESHAV RANADE, LLM. 


> d 

LEGAL DELAYS f 
. WHEN the demand in respect. of administration of justice came up before the 
Indian Parliament, oné member pleaded for a cheaper and simple method of ad- 
- ministering justice than the present system. She urged that if the administration 
of justice was to be adequate, equal- opportunities should be afforded to the rich 
and poor, high and low, to seek the protection of Courts.~ It-was submitted that 
justice at present administered was too expensive for the. common man, very slow 
and uncertain. At about the same time, gratifying news came that the Govern- 
ment of Bombay have appointed a committee to consider the question of giving 
legal aid, at Government cost, to poor persons, to persons of limited means and to 
persons belonging to the backward classes. In the Dominion Parliament, a dis- 
tinguished lawyer and statesman from Nagpur urged’ that the procedural law 
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should be suitably amended to evolve a more expeditious procedure which would 
diminish, if not totally eliminate, legaldelays. The Hon’ble Law Member assured 
the house that Government would examine the question of appointing a statutory. 
law 1evision committee. 


The complaint that civil proceedings in Courts are unduly protracted is both 
universal and old. Delay causes extra expense, inconvenience and hardship. 
There are some instances in which parties are driven to compromise or withdrawal 
by their inability to tolerate the manner in which hearing is dragging on. Delay 
begets delay; once the hearing of a suit has proceeded beyond a certain point, 
there is always an increased risk of the death of a party or witness. It is needless 
to emphasise the importance of an enquiry into the causes that lead to deplorable 
delays in civil Courts; for, it is often said, “Justice delayed is justice denied.” 


Thejudiciary, in the first place, is undermanned, understaffed and underpaid. 
It must be remembered that justice must be cheap, but Judges expensive. Office 
work has enormously increased of late and takes up much more of the time of the 
presiding officer than it did in the past, and it includes, among other things, 
checking daily a number of registers, examination of accounts, attending to corres- 
pondence, submitting monthly, quarterly, half-yearly and yearly reports and 
returns, and signing a huge pile of papers. The result has been that judicial officers 
have less time at their disposal within which to do regular civil work. The time 
of the Judges is so preoccupied with judicial and administrative work that most of 
them are not able to find time to keep abreast of the growing literature of law. 
The presiding officer has judgments to write in cases which he has heard, pleadings 
to examine in cases which are coming on for issues; and this he usually does at his 
residence. Very often in judging the merit of a Judge, regard is given to the 
quantity rather than to the quality of his work. It cannot be denied that the 
provincial judicial service hgs been the cleanest and the most efficient of ell the 
provincial services; and it deserved all the admiration and praise showered on it 
by Sir John Beaumont and Sir Leonard Stone, the two English Chief Justices of 
Bombay. Despite the endeavours of an industrious and conscientious Judge and 
despite adequate provisions in the law of civil procedure, there have been constant 
instances of delays in civil proceedings. It would be fruitful to record some of the 
causes that lead to the delay in the decision in a civil Court. 


(a) More often than not suits are instituted on the last day prescribed by the 
law of limitation, though they could have been filed much earlier. Number of 
parties to be served in certain suits is very great. If the institution of the suit is 
postponed till the period of limitation has ost expired, the result uncommonly 
is that one of the persons against whom the cause of action originally arose is dead 
and a number of representatives spread over different places have to be served in 
his stead. When a defendant is a minor, there is further delay in appointing a 
guardian ad litem who is competent and ready to represent. 


(b) Looseness and prolixity in pleadings are a fruitful source of unconscionable 
delay. Material facts are omitted and irrelevant matter is introduced in an argu- 
mentative manner. Allegations of law are unnecessarily inserted. 

(c) A copy of the pleint for the defendant is sometimes given after the institu- 
tion of the suit and very often process fees for service of the summons are deposited 
late. 


(d) The main source of delay in the disposal of civil workin the mofussil is the 
delay in service of processes occasioned by (i) non-payment of process fees and 
diet money in time; (ii) inaccuracy in and inadequacy of address of the perty to be 
served; (ili) delay in the preparation of the process; (iv) unsystematic distribution 
of the processes among the process-servers; (v) lack of initiative on the part of the 
nazir to reissue unserved processes in cases where there is sufficient time to do so 
before the date fixed for hearing; (vi) fraud or negligence of the process-server in 
returning the process unserved either through indolence or in, collusion with the 
defendant or without visiting the village or after visiting it but without proper 
enquiries; and (vii) lack of energy dsiplayed in effecting service of processes sent 
by another Court. -T 
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(e) It is an exception for the defendant to have his written statement prepared 
on the first date on which he has been ordered to present it. In very few cases the 
. defendant files his written statement after a single adjournment and in most of the 

procvedings he displays shameful anxiety to secure as many adjournments as the ` 
udge is disposed to grant. 

(f) After the long-awaited written statement is filed, the plaintiff in some cases 
is obliged to add parties, amend his plaint, get a guardian ad litem appointed for a 
newly added minor defendant, or is required to move the Court to appoint a com- 
missioner to draw a plan of the property. 

(g) The number of and the verbosity in the pleadings sometimes tempts even 
an industrious Judge to postpone the task of framing issues or to waste time in 
asking the pleaden i to submit draft-issues. Many a Judge is oblivious of the fact 
that an hour spent upon examination of parties, studying of pleadings and careful 
price k of documentary evidence before he frames issues in a suit means two or 
three days’ saving during subsequent hearing. 

(h) Documents on which the parties rely are rarely produced on the appointed 
day and vee often unnecessary documentary evidence is sought to be produced. 
A party producing documents which are obviously perfectly genuine meets with the 
greatest difficulty in getting them admitted in evidence because the other party 
light-heartedly or vexatiously puts the former to proof. 


(i) An overworked Judge is sometimes inclined to leave the fixing of dates for 
hearing to his clerks, with the result that uncontested work is too often postponed 
unnecessarily as a single contested matter may occupy all the time of the Gourt, 


(j) There is a tendency to overprove essential allegations and a further tendency 
to prove unessential allegations. Courts are powerless to control adducing of 
unnecessary evidence though they can have the empty satisfaction of commenting 
in their judgments on its worthlessness. 

(%) Forgetting that a chorus of voices does not make a symphony of truth, there 
is a tendency on the part of pleaders to multiply the number of witnesses and to 
cross-examine them at inordinate length. 

(?) Pleaders do not like to open a case though the law requires it and the Judges 
erroneously feel that it would be a waste of time to insist upon opening of a case. 
Failure to open a case puts the presiding officer at a disadvantage in dealing with 
the evidence of each witness as he is called and enables the party to change the 
case which he originally had in mind. 

(m) Litigants have the inveterate habit of seeking adjournments on unsatis- 
factory grounds and the opposite party invariably consents to the postponement, 
believing that the good turn will be reciprocated when an occasion arises. 

(n) There are perfectly idle appeals from interlocutory orders. Sometimes an 
interlocutory order is invited only with a view to cause delay in the hearing of the 
case, 

(0) Neglect to follow the rule, ‘hearing of the suit should be continued from 
day to day’, enables evidence to be fabricated, improved and increased. . 

(p) Pleaders do not usually take the trouble to have their argument r 
the last witness leaves the-box; and there is a tendency of repetition and ee 
the entire evidence on record. 

(q) The presiding officers have to write out the judgments in their own band- 
writing and are not given the assistance of stenographers, with the result that 
very often a contested matter takes more.than a ener or even a month for the 
writing of the judgment. 

(r) Partition decrees relating to agricultural lands : are required to be sent to the 
revenue officers for partition and it is the experience that such decrees remain to 
be executed even after an unpardonable delay takes place. 

The above list of the causes of legal delays is only illustrative end is not meant 
to be exhaustive. These causes are of common knowledge and were pointed out: 
by the Civil Justice Committee, appointed by the Government of India, about . 
twenty-five years back. As the Hon’ble Law Member said, the delay is more often 
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caused by the litigant himself than through any other reason. Nevertheless, 
the problem of legal delays is one that need be met squarely, investigated and 
attempted to be solved as far as it is possible to do so. Appointment of one addi- 
tional High Court Judge whose business it will be to be constantly inspecting the ' 
working of subordinate Courts will not be a waste of money. Such Inspecting 
High Court Judge should preferably be a person who has experience of the sub- 

ordinate and appellate Courts in the mofussil. Part X of the Code of Civil Proce- 
ane gives the High Court power to make rules regulating the procedure of sub- 
ordinate Courts and the power to annul, alter or add to all or any of the rules in the 
first schedule. This wide power can be effectively utilised to minimise legal delays. 
Above all, it is submitted, the time is opportune when the Provincial Government 
would do well to appoint a committee of Judges and lawyers to go into the whole 
question and to suggest ways and means to avoid delays and to recommend amend- 
ments to the existing law to achieve this end. In the meanwhile and thereafter, 
it is the good sense of and the co-operation between the Bench and the Bar that 
can possibly check the evil to some degree. 


C. A. Poapmar. 


UNQUALIFIED PLEADERS 
Amendment of see. 4 (1)(r) of the Code of Criminal Procedure 


_ SECTION 4 (1) (r) of the Code of Criminal Procedure, Act V of 1898, gives the 
definition of “Pleader”. However surplising it may seem to many, among other 
duly qualified pan it also includes any unqualified peison appointed with the 
permission of the Court to act as a pleader in a criminal proceeding. The ordinary 
meaning of the term pleader is extended by this provision so as to include persons 
who may not otherwise come within the expression. Thus a person who has not 
been enrolled asa legal practitioner but who tas been appointed bya party with the 
“permission of the Court to represent him in any piocéeding under the Criminal 
Pivoed are Code, would be a pleader for the purpose of that proceeding. Unquali- 
fied persons can thus be allowed to appear as pleaders in criminal cases, 


The above provision seems to have been introduced to serve the needs of poor 
litigants at the time when qualified pleaders were scarce and not available at 
moderate charges; but much water has flown since then and the position has com- 
pletely been reversed. With the growth of education and advancement of learn- 

qualified pleaders are available at reasonable charges in every nook and corner. 
The legal profession is already showing signs of overcrowding and cut-throat com- 
petition. It is consequently quite apparent that the provision of permitting un- 
qualilied persons as pleaders, however well-meant and benevolent when intro uced 
in the past, has obviously long out-survived its utility and requires to be imme- 
diately removed. 

The above provision is not merely a dead letter as some one might be inclined to 
‘ think; but unqualified persons are actually practising as active pleaders in criminal 

cases even to-day at various places. There are several grounds to. immediately 
discontinue the practice of allowing unqualified pleaders.in addition to the one 
mentioned above. _Some of them are briefly stated as follows. 

Qualified pleaders hold their sanad from the High Court and are responsible to 
-it for their professional conduct and dealings. Unqualified pleaders on the other 
-hand are absolutely irresponsible and at times unreliable also. As they are free 
-from any higher sanction, they can afford to resort to any undesirable practices 

and unworthy tactics. In actual practice this provides a very fertile field for 
corrupt and questionable practices, ultimately resulting at times in the possible 
miscarriage of justice. Moreover unqualified. pleaders have no regard for pro- 
fessional ethics or etiquette and.their presence is at times highly ‘offending the 
honourable status and dignity of the Court. Not only this but the qualified plea- 
ders who have the misfortune of practising against and in company with un- 


Ta peagi have often felt their self respect wounded and their status humi- 
ated 
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The sole existence of unqualified pleaders in criminal cases is evidently dependent 
upon the mercy and the sweet will of the Magistrate. They have therefore to 
naturally adopt all possible and imaginary means to please the Magistrate. 
-Hence they cannot boldly and fearlessly plead their clients’ cause and do it justice. 
The laws—particularly the present legislation—are highly technical and intricate, 
and unqualified pleaders with no legal training whatever are hardly expected to do 
justice to their clients’ cause and help the advancement of justice. In fact a huge 
fraud is unconsciously being practised upon the half literate litigating public who 
for all practical purposes regard and accept unqualified pleaders as if mney were 
full fledged pleaders. 

The difficulties and drawbacks of the, present provision and the existing system 
can better be realised and understood by everybody conversant with it. Sooner 
the practice is discontinued better would it be in the interest of all concerned 
particularly the administration of pure-and unadulterated justice, but this is clearly 
‘impossible unless the definition of “Pleader” Ben in s. 4 (1) (r) of the Code (Act V 
of 1898) is suitably amended by deleting the latter portion from it. In the mean- 
time some temporary relief can certainly be obtained if High Courts are pleased to 

isstie necessary instructions to subordinate criminal Courts. 


CHANDRAKANT J. eee B.A., LL.B. 
GLEANINGS 
Law AND ADMINISTRATION 


Waen Lord Hewart, C.J:, some twenty years ago in his New Despotism drew 
attention to the conflict between law and administration he could still speak of 
the extension of administrative powers of legislation and adjudication as an impu- 
dent usurpation. Nowadays, with the advent of the welfare State, these powers 
are taken for granted and it is idle’ to deny that their continuous growth consti- 
tutes a most serious threat to the supremacy of the law. ‘A private right may 
without exaggeration be defined,” -Peoli Keeton said in a thoughtful contri- 
bution! to the April issue of the Nineteenth Century and After, “as an area of 
personal freedom which exists only.so long as it does not impede the development 
of a social policy by a public organ. When it does, compulsory powers of 

uisition or of personal direction, coupled with departmental legislation and 
adjudication, will effectively compass its destruction. It is only very excep- 
tionally to-day that the hunted citizen can escape from the comprehensive meshes 
of this spider’s web into the somewhat Olympian calm of the ordinary Courts— 
and when he does he is frequently told that the Court-has no power to interfere 
-with the inexorable advance of departmental policy.” A similar warning was 
given by Lord Goddard, C.J., at an Edinburgh gathering in February this year, 
and Lord Justice Denning, in a recent address to the Society of Public Teachers 
of Law at Nottingham (ef. p. 417 post) once again drew attention to the growing 
limitations on‘the rights of property and freedom of contract. There are on 
all sides departmental tribunals for determining various questions, his Lordship 
said, and these tribunals, know no law except departmental policy. It is 
therefore ‘one of the most important needs of the time to lay down rules of 
conduct which these tribunals must obey; these rules should be regulated by 
law and safeguarded by an appeal to the Courts. And not only the procedure 
of the tribunals but also the substantive law which they applied should be 
subject to supervision: by the Courts. Where aright of appeal to the High 
Court is not given by statute, his Lordship continued, important questions may 
arise, for the King’s Courts have an inherent jurisdiction to control all inferior 
tribunals. This is a. problem similar to that which faced -Lord Coke long ago, 
and legal research may show the path to law reform. The scope of prerogative 
writs and of the-power to order a case stated may not yet. be exhausted.—L.J. 


` © “The Twilight of the Common Law.” - 
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AUTREFOI8 CONVICT 


By the special plea of autrefois convict the defendant avers that he has been 
reviously convicted on a charge for the same offence as that in respect of which 
e is arraigned. This plea is grounded on the maxim nemo debet bis vexari, si 

constant curiae guos sit pro una et eadem causa ; and the test to be applied is whether 
the former offence and the offence now charged have the same ingredients in the 
sense that the facts constituting the one are sufficient to justify a conviction on the 
other. It follows that the defendant can oa!ly succeed on the ples if the charge 
to which he pleads is one of which he could have been legally convicted on the prior 
occasion or is one in respect of which, by statute, previous proceedings for the 
same cause are a bar to subsequent proceedings (see, e.g., the Offences against the 
Person Act, 1861, s. 45). Thusasummary conviction before justices for an assault 
is a bar to a subsequent indictment in respect of the same transaction for wounding 
with intent to do grievous bodily harm, but if the person assaulted dies after 
the conviction the sum nary conviction is no bar to an indictment for mvislauzhter. 
(R. v. Morris (1867) L. R. 1 C.C.R. 90) and in the Scottish case of H. M. Advocate 
v. O’Connor( (1882) 10 R. (Ct. of Sess.) 40) it was held that a person convicted of 
assault may subsequently be tried.for murder on the supervening death of the 
person injured by the assault. In R. v. Tonks ({1916] 1 K.B. 448) the defendant . 
was convicted summarily for wilfully neglecting her children, and was sentenced 
to a term of imprisonment. One of the children died subsequently and the 
defendant was thereupon charged with manslaughter. The Court of Criminal 
Appeal took the view that the defendant was not, in these circumstances,- twice 
put upon her trial for the same offence. In the case of R. v. Thomas, recently 
heard at the Central Criminal Court (cf. The Times, July 15, p. 4), the submission 
was made on behalf of the defence that a man already sentenced for wounding 
his wife with intent to murder could not subsequently be tried on a capital charge, 
the wife having died within a year and a day after the felonious wounding and 
after the prisoner had been sentenced to seven years’ imprisonment on that charge. 
Mr. Justice Devlin rejected the submission and the jury, on his direction, returned 
a verdict that the prisoner had not been lawfully convicted of the offence charged 
in the indictment.—L. J. 


REVIEWS. 


‘The Indian Railways Act. By P. S. BINDRA, B.A., LL.B., Judge, Small Cause Court, 
Delhi. Derm: S. S. Dugal & Co., 4 Underhill Road. 1949. Roy. 8 vo, 
Pages 66, 112 and 27. Price Rs. 10. 


In this book the text of the Indian Railways Act, 1890, is set out in full. 
It is followed by concise comments, arranged not in the order of sections, but 
in the form of a general exposition of the law relating to railways. Cases 
decided under the Act are liberally cited. The appendices contain forms of risk 
notes, important rules from the goods tariff, and forms of notices required before 
filing a suit against railway administration. It is a serviceable handbook on the 
law of railways. 


The Bombay Tenancy and Agricultural Lands Act. By A. S. Dasat, LL.B., Pleader, 
Bompay : N. M. Tripathi, Ltd., Princess Street, Kalbadevi Road. 1949. Roy. 
8vo. Pages xvi, 288, Ixxvi and 19. Price Rs. 8. 


Tars is a useful edition of the Bombay Tenancy Act. The comments are care- 
fully prepared and call attention to decided cases under cognate legislation. The 
appendices contain the old Tenancy Act of 1939, Rules framed under the present 
Act, Bombay Merged Areas (Amendment of Laws) Act, ete, 


